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ALLAHABAD LAW. JOURNAL: 
| REPORTS 


_— 


PRIVY COUNCIL, 


`, jucer LAL KAMALAPAT OF CAWNPORE 
AND OTHERS (Defendants) 


- 


versus 


THE, SWADESHI MILLS COMPANY, LIMITED 
OF BOMBAY (Plaintiffs) * 


7 SEE E EE of—Association of a manufacturers goods 
with a certain name—User of ‘that name by another may deceive— 
Method of assessing damages. 

The plaintiffs’ cloth having become associated in the market 
with the name of “Lotus,” any Lotus device on the part of 
another manufacturer, which would lead to cloth manufactured 
by the latter to be’ palmed off as the cloth of the plaintiffs, 
would amount to an infringement of the plaintiffs’ trade-mark. 

’ In nS cases there may be deception by sound as well as by 
sight. R. Johnston & Co. v. Archibald Orr Ewing & Co., 
- 7 App. Čas., 219, ‘referred to. In , assessing damages, the 
High Court had assumed a certain proportion of the sales 
affected by the defendants to have been due to their wrongful 
user of the plaintiffs’ trade-mark and the High Court had 
assessed damages at a certain percentage of profits on such sales. 
Held, that the mode adopted by the High Court was far ‘too 
speculative to form a correct basis for assessment of damages. 
Under the circumstances the better method was to take into 
-consideration the extent by which the plaintiffs’ business had 
< declined and attributing that decline to the infringement of the 
plaintiffs trade-mark by the defendants to award damages 
‘calculated on the profits lost by the plaintiffs by the falling 

; off in their trade and to award something also, fay any possible 

expansion of business. 


PEAL from a judgment and decree of the Higit Court of 
Judicatu® at Allahabad, dated June 7, 1926 [Reported: 24 A. 'L. 
J. R., 9754. . 

Sir Duncan Kirby, K. C., Sir, G. R. Lowndes, K. C. W. 
Wallach and F. E. Bray, for the appellants ° 
Ad * P, C. A. 116 of 1927, 
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Cvl W. A. Greene, K. C., F. K. Archor, K. C. and E. B. Raikes, 
Tpz for the respondents. 
ee The following judgment was delivered by ° s 


v. Viscount DuNnEDIN—This is a cage of the class which is 
seve generally known as a. passing off action. 


Mars 
Y The plaintiffs, ‘who are the respondents ‘before this Board, 
Die area milling company who deal largely in Indian cloths, and who, 
in connection with the sale of that Indian cloth, use certain trade- 
marks, In several of those trade-marks, either in conjunction or 
alone, the lotus flower is the leading feature. Now their complaint 
is that the defendangs, who are appellants before this Board, 
suddenly began to use trade-marks which, though if critically 
looked at by a person of such ligeracy as to have critical powers of 
observation, would not be confused, yet would be apt to be con- 
fused by ‘the illiterate and unobservant; and in particular did 
© despite to them for this reason that their trade-mark had really got -:. 
to be associated with the name of “Lotus,” so that their cloth was 
known as “Lotus cloth,” and that a person coming and’ asking 
for “Lotus cloth” might be satisfied by having.cloth delivered with 
the trade-mark of the defendants. That there may be deception, 
as one might phrase it, by. sound as well as by sight was nowhere 
more forcibly insisted on than in “the well-known’ case of 
R. Johnston and Co. v. Archibald Orr Ewing and Co. | 
The plaintiffs also claimed for an: account of : profits, but 
at the trial they gave ‘up their. claim for. an “account of 
profits and said that oo wished instead to claim for dama- 
ages. 
The trial took slags BeA the High Court at Allahabad in 
its Extraordinary Original Jurisdićtion. That Court granted an 
: injunction in respect of the trade-marks and also it pave a large 
sum of damages, namely, Rs.172,800. 
Their Lordships-have no doubt whatsoever that the judgment 
of the court was perfectly right as regards the injunction; they 
- think the evidence was quite satisfactory to show that the plaint- 
iffg cloth was associated with the name of “Lotus” and that 
any lotus device would lead to cloth being able to be palmed off 
as their cloth which was the cloth of another fnanufacturer. 
There was ‘perhaps a little difficulty as to one of ghe emblems, 
where the embltm ` on the defen®ahts’ trade-mark, if looked at 
‘properly, was not a lotus but’a rose; but it was not ogly the 
question of the flower there; there was a garter-like gnclosure 
wieh a straight line beneath and theewhofe get-up of the one was 
so like the whole get-up of the other that their Lordships have ro 
doubt that the court below was ‘right in making their injunction 
extend as it did. ° 
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' When, howevėr, their Loidships turn. to A question of 


damages, therè is more diffculty. The plaintiffs came into court. 


ewith a demand only for Rs.25,000 damages; or such other sum 
as the court might think fit. \It seems, according to Indian 
practice, that they woulti not be bound down to the figure of 
Rs.25,000. -When it came to the proof, various. figures were 
given and the figure on which the learned’ Judges below have 


proceeded, was a figure which gave the sale account of the defend- 
ants’ goods which had this, what may be called pirated mark ’ 
- upon them. ‘The figure there brought out ,was, in round figures, 


Rs.3,200,000. What the learned ‘Judges ‘then did’ was this: They 
said: “We will assume that of that Rs,3,20009000 worth of goods 
the defendants would have gold 40iper cent if they had merely 
trusted to their own cloth without the addition of a mislead- 
ing mark but 60 per cent of it must be held to be düe to the 
misleading ‘mark’ ’; and then, taking 60 per cent of that 


- Rs.3,200,000, they: calculated, the-figure of 9 per cent ‘of profit 


on that and iby that calculation they bronzit out the sum for 
which they gave judgment. . 


Their Lordships think that it is far too speculative an assump- 
tion to say that you: ‘could divide this figure. up into the 60 per 
cent and.40 per cent; and they cannot’ think that there is a 
justification ‘for a decree .founded:upon that calculation. 


< “When it’ comes to the question of what figute’is to be sub- 
stituted, ‘the question ‘is. not so easy ‘because the matter is very 
‘much in’ the dark. If it had-'been before a juty, it would have 
_ been disposed of in the rough and teady. way in, which juries 
do. dispose ‘of such. questions, by ’ giving a figure “which, if not 
absolutely, out of all question, would have cara the test of any 
review by a court of appeal. | ess 


Their Lordships cannot say that there i is any cut and dried 
rule which can be laid down by a'court of law forthe estimation 
of damages in a case ‘like. this, but think, that onthe figures given, 
the safer figures on which to work are the figures which are given 
which show the falling-off in the respondents’ trade which ĉame in 


A 


. after this pirated mark.was introduced on the market. If iteis 


assumed that the, whole ‘of the falling-off was due to the use of the 
pirated mark, that would bring out a figure of about Rs.1,000,000 
loss of trade, sand taking 9 per, cent profit on that amount, it 


gives a figure, which, put into pounds sterling, would come‘out ' 


at a surg of £4,500.: That, however, does not give artything for 
a possible increase of trade and their Lordships think that of a 
rough caleulation, £500 may ‘be added for that, making £5,000, 
but as the decree must, be in rupees it: is equivalent to Rs.67,000. 
Their’ Lordships therefore think that that is in, n this case the proper 
figure of damages. 


As to, “costs their = orate aré of opinion that, the , decree 
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as to costs in the court below should stand and that there ought to 
be no costs before this Board. 


Their Lordships will therefore humbly advise His Majesty ° 


that the decree of the High Court in ppal should be varied by 
substituting Rs.67,000 for the amount of the damages, and that 
otherwise it should be affirmed and this appeal dismissed, but with- 
out costs. 

Douglas Grant 6 Dald—Solicitors for the appellants. 

Lattey & Dawe—Solicitorg for the respondents. . 
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YELLAPPA RAMAPPA NAIK AND OTHERS (Defendants) 
Versus 
TIPPANNA BIN LAXMANNA NAIK (Plaintiff)* 


Hindu Law—Joint family—Presumption of ` Jonines =N alare of— 
. | Varies in each case. 


“It is no doubt true that there is a presumption fie: a Hindu 


family continues joint but the strength of the presumption neces- 
sarily varies in every case. The presumption of union is stronger 


in the case of brothers than in the case of cousins, and the farther < 


you go from the founder of the family, the presumption becomes 
weaker and weaker; and if at the date of the suit two branches 
of a Hindu family descended from a common ancestor but re- 
moved from each other by several degrees are found to be living 
separately and holding property separately, the original presump- 
tion of jointness may be met by the presumption that the present 


state of things had a legal ‘origin. Moro Visvanath v. Ganesh, 


10 Bom. H. C. Rep..444, approved. 

Onus probandi applies to a situation in which the mind of the 
Judge determining the suit is left in doubt as to the point on 
which ’side the balance should fail in forming the conclusion. 


APPEAL from a decision of the High Court of Judicature at - 


Bombay. 
Sir G. R. aides K. C., E. B. Raikes and G. O. McNair, 
fo? the appellants. 
The other side was not represented. - 
‘The féllqwing judgment was {livered by ` 


‘Loro SHaw—This is aù appeal from a decree of the High 
Court of Jůdicature at Bombay.. It was dated February 29, 1924, 
and it reversed a decree of the Court of the First Class SuBordinate 
Judge of Belgaum, dated August 28,°1919. e 


The suit was bsought by „the respondent for a half share in 
property possessed by the appellants for many years as after 


P. C. A. 87 of 1926 e, 
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mentioned. » ' se hei ja Crvn. 
The appellants-were distant kinsmen of the respondent. 1928 
e The family genealogy is thus set out:— . - sete Once 
. v ELLAPPA 
SERCH AE NAIK po RAMAPPA: 
-0 n ‘ V. 
> EA EE TIPPANNA 
Hamappa ., moe ts Laxmappa Lord Shaw 
` Lakshmappa , JUNIOR BRANCH 
amr at | = .of whom 10 descendants were living 
a “in 1862 
aos 3 | ` 7 e 
Ramappa"” = Krishmappa . 
Topanna (Topi Naik} ae Hanmappa 
Venkappa M. Trawa (d. 8-12-1872) '. .' Laxamanna (d. 1880) 
=  “_ Tippanna (Plaintiff) | 
| ae oe 
Ramappa-(Defendant- - Appu (d. 1878) - Bhima (d. 1878) 
| . ` 


No. 1) M. Mallaya (dumb) 
(died pending hearing int High 
‘Court. Adopted , ,“ zA ; [4 ‘ 
Defendant No 2) ` < © ‘Ellappa (alias Yellappa) Defendant 
n , e ‘No. 2 (adopted by Defendant 
er ct No. 1, ee 


E A AAO A ` > Balapa 
(Defendant No. 3) _. (Defendant No. 5) , (Defendant No. 4) 
i ; i , Given in adoption to : 
_. another family | ` ; a 
The suit was brought in 1916." The case was most carefully 
tried by the Subordinate Judge. One cannot. peruse his judgment 
and the relati#e evidence without being struck by the accuracy 
and minuteness of his exposition and the apparent corsectness of 
e b . ° 


Kd 


his conclusions. 2 l 

Had the case been considered by the High Court ag one to be 
deterntingd merely upon the facts proved, their Lordships do got 
doubt that that Court would have reached the same conclusion es s 
the, Subordinate Judge. The. High Court, however, in a brief 
deliverance, reversed the judgment substantially upon the ground 
of their view as to the onus probandi in allegations as to the joint 
family property. ` 2 
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First as to the facts, Their Lordships agree in substance 


‘with the Subordinate Judge’s narrative and only add this brief 


summary. The property is naiki watan (police service band) | ine 
the village of Manyal in the Kagwad State. It was annexed by 
the Government in 1858. The propérty being under attachment 
owing to a failure to pay judi or quit rent, a Government enquiry 
was ordered. That took placé in| 1862: There were rival claim- 
ants belonging to two branches of the’ family. The property, 
however, stood in the quit rent book as in the possession to the 
extent of 681 acres in the nape of Venkappa, the father of the 
first defendant. Venkappa was the senior member of the senior 
branch of the family, treating, for|the moment, the family of which 
Lakshmappa was the common ancestor as one branch. There was 
a junior branch, and one Yellagpa stood in the quit rent book for 


the balance of 67 acres. Apart from the book the results of an . 


enquiry held by the Mamlatdar was that so far as the whole pro- 
perty was concerned it was undoubtedly in Venkappa‘s possession, 


that he resisted the idea of there being any joint family interest in ` 


it or any other person with title thereto. In these circumstances, 
the year being 1862, the Government left it to anyone who so 
wished to bring a suit to establish'their right. 

No such suit was ever brought and no claim on behalf of the 
junior branch has ever since been; made. The property remained 
in Venkappa’s possession from that time, 1862, that is to say, 54 
years before the present suit, until his, Venkappa’s death. That 
event occurred in 1872, namely, 44 years before the suit, and from 
that time the successors of Venkappa reaching down to the pre- 
sent appellants have continued exclusively to possess the property, 
and pay the judi thereof. 

On Venkappa’s death a question arose as to who was to occupy 
the position of police patil. Venkappa had a family, the eldest of 
whom, Ramappa, was dumb.: But there was a younger son, Bhima, 
who performed the service of police, patil for him. During 
this period and until the death of Bhima in 1878, neither the 
plaintiff, Tippanna, nor his father Laxmanna, raised any objection 
to these proceedings or put forward any claim either to the pro- 
pety or to any office in connection therewith. 

Thereafter, Irawa, the widow of Venkappa, applied in 1882 
on behalf of the dumb son, Ramappa, for permission to appoint 
the police fatjl. In her petition ghe stated that in her house there 
were none who'could do the work and she herself suggested the 
name of the plaintiff, Tippanna, for the office, describing him as 





one of her distant kinsmen, or baumgand; and it was it support 


of¢the claim so made for him, theldéte being 1882, that*he alleged 
for the first time that he was a kinsman having a half-share in the 
naiki watan. 

This in truth is ibati; the only connection of Tippanna 
with the idea of a joint family, or of any title to the property as a 


i 
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co-sharer thereof. His father, Laxmanna, had never in his life- 
time made any such claim... ‘Whether the clause quoted was 
inserted *in order to. fortify the title of Tippanna to the widow’s 
nomination. of' him as patil, or not, cannot now be decided. He 
of his advisers at all event® must have, pia that it was relevant 
to that appointment. 

In 1894 the plaintiff's second tee of ‘appointment as patil 
expired. Irawa had died: in the meantime. The successors of 
Venkappa’s branch were quite willing that the plaintiff—distant 
“relative though: he was—should be gontinued as police patil. The 
position’ of the plaintiff was by ‘this time quite clear. , He himself 
gave’ his own description as a distant kinsman of the representative 
_ Watandar. The contrast between that and the situation in 1882 
‘was this, that in 1895 he made ne suggestion, as on' the former 
occasion, ‘that he had a half share of the property. ~ 

The Mamlatdar made an enquiry and he took his own line. 
Since the first appointment in 1872 the younger generation had 
grown up; and Yellappa of the Venkappa branch (being the 
adopted son of Ramappa, one of Venkappa’s family). was appoint- 
` ed. e plaintiff in his statement shows. that he consented to his 
own. superséssion ‘and had no objection to Yellappa’s appointment. 
This occurred in the year 1895, 21, years before ‘the suit was 
brought. 


It is a circumstance of note, as meind, that in these later 
. transactions he made no representation of the suggestion that he 
- had a half share in the’ property. Apart from these quasi- 
administrative proceedings there is no doubt cast upon the general 
point of possession of the'property. Their Lordships do not 
enter into details but they agree with the Subordinate Judge in 
‘holding that the plaintiff never did in fact possess or pay judi 
for any part thereof; and that he never was occupying the same 
house with the appellants and never'was joint with them or their 
predecessors in food, in worship, or in estate. So far as the facts 
go, that is how, sketched‘‘in outline, they stand. On ‘these facts 
——stated in full detail in’ his judgnient—the’ Subordinate .Judge 
was against the plaintiff’s claim. 


The judgment of the High Goirt is, however, to ‘the fact 
that many yeđfrs ago, at least’ three ‘generations ago, it must be 
concluded that there was a joint family, and that in thege circum- 
stances the duty. and onus lie up&n the appellants who and whose 
ancestors have been in undisputed sole possession of the property 
for the lqng ‘tract of time referred ‘to, to establish that the 
“plaintiff’s branch had beén exeluded to ‘hee knowledge for mofe 
than 12 years before the suit”.: i 


In the opinion of the Board thi, which i is, the sole ground of 
the High ‘Court’s judgment, is an improper application’ and an 


undue stretth of the doctrine of onus probandi in such cases.’ In 
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any case onus probandi applies to a situation in which the mind 

of the Judge determining the suit is left in doubt as to the point 


‘on which side the balance should fall in forming a cohclusion? 


It does happen that as a case proceeds the onus may shift from 
time to time. There never is any duty fpon the part of the Judge 
to be blind to facts established before him, or, as in this case, to 
a whole category of facts extending over a long period of time 
and establishing the possession of property for generations as being 
in one line and not in two lines. . See Robinson v. National Trust 
Company’, Lord Dunedin’s judgment at page'520. 


It is no doubt true that there is a presumption that a Hindu 
family continues j6int, but the sound proposition has for many 
years been accepted that— i 

“The strength of the peeenptan necessarily varies in every,.case. The 
presumption of union is stronger in the case of brothers than in the case of 
cousins, and the farther you’ go from the founder of the family the presumption 
becomes weaker and weaker. 

Thus properly cited by Mr. Mayne in his work on Hindu Law. 
The citation is from Moro Visvanath v. Ganesh? which is/now 


‘and has long been a leading and authoritative judgment. Their 


Lordships think it advisable to quote from it further the following , 
statement of the law made by Mr. Justice West:— 


The-state of things shown to have existed is presumed to have continued, 
until the contrary be shown. But it is not inconsistent with this doctrine, 
and is, indeed, obvious that, as the course of nature itself brings about inevit- 
able changes in a family, the presumption is one which grows weaker at each 
stage of descent from the common ancestor. Brothers are for the most 
part united; second cousins are generally separated. After a considerable lapse 
of time, testimony of the precise terms on which a partition was effected, 
and of the precise time at which it was made, will, in most cases, be 
wanting. The presumption that the old state of things continued, is, at 
some point, met by the presumption that the present state of things had a 
legal origin, and it cannot be said that the Hindu Jaw, in the form in which 
it has come down to this generation, looks on all separation of families with 


disfavour. ‘ 


The proposition is indeed one which speaks for itself apart 
from judicial authority. When i it appears from fact$ that through 
generations a property has been possessed in a certain single line, 
it can never be*said that it lies ibon that line to establish that it 
was dissociated generations ago from another line which , 2Ppears 
on.the scene as a claimant and propones no facts of goiatness, 
sueh as living in the same home, sharing in food or worship, or 
quoad estate participating in the enjoyment ôr fruits thereof. 
To put, in consequence of a stretch of the doctrine of onus, an 
unnatural and forced construction upon the actual facts of family 

[1927] A. C. 515 at 52020 210 Bom. H. C. Rep 444 
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life and development is not warranted: either by the reason of the Cv. 
case or the law of India.: ‘€ `- Di 
e- To apply these principles to rA present 'case:' The common 

< ancestor was one Lakshmappa. He had two sons, Ramappa and arena 
Krishmappa: From the-eformer (Ramappa) the defendants’ ras 
family was descended; they are ‘his grandsons and great-grand- Trranna 
sons. - The plaintiff family are descended from Krishmappa. The tond Sbhw 
relationship’ between the plaintiff himself and the defendants is 
that he is their third or fourth cousin, he being the great-grandson . 
of Krishmappa and ` the great-great-grandson of the common 
ancestor Lakshmappa. The idea that solely « out. of such circums- 
tances there is some presumption of jointriess inefamily, or—which 
is the true’ ‘ proposition—that a family originally joint has conti- 
“nued in’ jointness to this day, these being no other evidence of 
tkať, buton the contrary evidence of undisputed separate enjoy- 
ment, is not one which their Lordships can support. ` 

Should such presumption be ‘allowed to enter the case, it 
would immediately be countered bythe broad and undisputed 
facts as above sufficiently set forth. — 

It follows also from: this that thé suit is excluded by the 
12 years’ limitation prernbeg in Artie 127 of the Limitation 
Act, 1908. 

The foúndatioñ of the High Court’s judgment is therefore 
destroyed; and their Lordships see ‘no reason to doubt that the: 
judgment of the Subordinate Judge should Be restored. ' 

They will accordingly humbly advise His Majesty that the 
appeal should be sustained with the restoration as stated, and with, 
costs thereafter an dof this appeal. ` F 

T. L. Wilson 8 Co.—Solicitors for the PERA 

-Appeal allowed - 








K. L. S. V. F. ANNAMALAI CHETTY (Plaintiff) - Cva 
versus © 1928 
K. I. S. V. E. SUBRAMANIAN CHETTY Nov., 19 


AND OTHERS (Defendants)* ` — 


Hindu Lew—Perithion—Burden ofe proving whether property joint. omnes 


The burden of proving in an action for partition of jgint family Lonn Suaw 
progerty that any particular item of pore is joint, primarily sas sh 
rests upon the plaintiff. , eee Jonn 
ne A member of a.joint . undivided: family can seats separate Waris 

acquisition of property for his pwn benefi», and unless it can 
“be shown that’ any business carried. on by him grew from joint 
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family property, or that the earnings were blended with joint 
family estate, they remain free and separate. 
APPEAL from a decision of the High Court of Judigature ag 
Madras. . 

Sir G. R. Lowndes, K. C.’and P. Vg. Subbarow for the appel- 


lant. 


L. de’Gruyther, K. C. and K, V. L. Narasimham for the res- 
pondents. 


The following judgment was delivered by 


Lorn Buckmasrer—Tht appellant claims that he, his bro- 
ther the first respondent, and his brothers’ two minor sons who 
are the second and third respondents, together form a joint and 
undivided family governed by the. Mitakshara law as administered 
in Madras, and consequently that a half share of a dwelling house 
and certain other property in the possession of the first respond- 
ent are joint estate,- That the family is a joint family and that 
it still remains undivided is not in dispute; the real question is 
whether there exists any joint property~in which the appellant 
would be entitled to share. The appellant and the first respond- 
ent are the sons of one Vairavan Chetty, who is stated in 
the evidence to have died in 1883, but is found by the Court to 
have died in 1886; the statement in the evidence may be a 
misprint, or it may be a misunderstanding—1886 appears to 
have been accepted as the date of his death. Apart from the 
two brothers the father left him surviving a widow and two 
daughters, but the only property which it is established that he 
possessed was a share or interest in a house along with his bro- 
ther and certain funds in respect of which the first respondent 
received Rs.1,129-1-6 on March 6, 1899, and Rs.580-11-0 
on June 18, 1905. Beyond this and some vague reference about 
jewellery belonging to the widow, there is no evidence that he 
left any property at all. The first respondent was born in 1873 
and was a lad of 13 years when his father died. The appellant 
was a mere child. In 1887, by a document which settled a dis- 
jpute as to the division of the house, Rs.220 was fixed as the 
i price of the share of the father and this sum is stated in the award 
to have been paid to the first respondent. In 1888 a site for 
a new house was bought for Rs.300 and upon f& in 1890 a 
house was built, and was further enlarged in 1905. The house 
is now of cénstderable value an@ é is one of the items in which 
‘the appellant claims a half share. The appellant’s brother appears 
from the earliest time to have engaged actively in bysimess on 
behalf of money-lenders, and ultimgtely ‘became a partger in some 
money-lending firm. The appellant originally ‘claimed a shares in 
the money so earned upon the ground that the business had been 


` implemented from nucleus of joint family estate. It is sufficient 


to say-that, apart from the fact that the initials of. the firm’s 
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AL. f R: PRIVY COUNCIL - ~ 11 
name-under which the first respondesit fads is V. E. S. PL, 9 Cm 
which is alleged to be a combination of V. E., denoting the father {323 
ôf the parties and S. P. L. ‘the firm’of N. A. S. P. L., there is no — 
evidence whatever to warrant this claim, and their Lordships A 
agree with the High Court in thinking these letters aperat Uns “risa afp o as 
guide, A member of a joint undivided family can make ae e CR SLAM- 
acquisition of porperty for his own benefit, anfa unless it can be ` Spe 
shown that the business grew from joint family P ropertysvor-thrat™ a 
the earnings were blended with joint familyjesfatc they .remaiii eas PA 







free and separate. That part of -the claim t 
So also in their Lordships’ opinion does 

of the two sums of 1,129 and 580 rupees. -Th@act 

showing expenditure ‘of moneys approximately equivalent to these. 


wholly f ails 


sums after their receipt, is sufficieftt at this lapse of tim 
discharge the respondent from any further obligation in erde D ) 198 


thereof. The real difficulty is with regard to the house 
direct evidence that its site was acquired or its structure built out 
of joint estate there is absolutely none. This is not surprising; 
the transaction took place forty years ago when the appellant was 
a mere child, and there seems no contemporary witness who had 
knowledge of the facts. It is, of course, true that the amount 
received for the share of the original family house is very near 
to the sum used for the purchase of the new site, and it is likely 
also that a sum available out of joint estate would have been used 
for this purpose. Beyond this it is impossible to go. 

Now the family appears to have had no money and their needs 
must have been urgent for the widow had herself and three little 
children to look after apart from the respondent. It is just as 
reasonable to suppose that the money was required and used for 
present necessities as that it was kept for twelve months-and then 
with some slight addition used to purchase a new site. The 
matter is, howéver, complicated by further considerations; the 
new site is said to have been bought in the name- of the first 
respondent. ‘This is indeed accepted by the appellant, though 
the proper evidence of the fact is not forthcoming and it js 
difficult to see where the respondent acquired the money to enable 
him to make such purchase for himself. The account he gives 
is a striking one. He says that from 1885 to 1888 he had been 
away serving as-an apprentice, and at the end received 500 
rupees as a preSent out of whishehe purchased the® site. The 
- learned Subordinate Judge thought that his evidence wag unsatis- 
factory eafid their Lordships necessarily attach -much weight to 
such an opinion, but one of thg reasons for doubting his evidence 
appears to their Itordships to be slender. Tae learned Judge 
says:— i 

The first defendant Says he paid Rs.300 oùt of this amount for eff 
purchase of the site. He has undoubtedly given unsatisfactory 
in regard to this matter. He would at one time state he brou 
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Cw >z =: Rs.500 home from foreign parts when he returned and another» time 


1928 -assert that he had deposited part of this amount ` (4007 rupees) in S: Se A. 
panes firm and had drawn -upon-it for purchase moneys by means *of a ‘hundi 


ANNAMA- -! from here. ? As the plaintiff’s ‚Vakil put it, this bund: is important evidence 


ig nee for showing from ‘whom , moneys “wer ‘drawn ‘and why the same was 
Susa- ;- required, and one -would expeét that, 'after moneys paid out, the hindi 
MANIAN ı + swill have been- reclaimed and secured, as part of -the title-deeds appertaining 
CrerrY t : a 5 À : 
Lord 
Buckmaster 


to the site purchased. , a «r 


It seems quite possible that a man might say he had brought 
home 500 rupees when ‘in fact -400°were owing to him froma 
responsible firm, and the consideration that the bundi by means 
of ‘which this sum was drawn was not produced docs not‘ séent 
convincing sincé it was not:the hundi by which the’ purchase 
money was paid, :but'it was the means by which the respondent 

` ` was put in’ funds to pay:the price. Even if it were originally 
kept, the effect of its non-production ‘is weakened in effect by 
the lapse of time. ‘The statement that it is incredible that the 
respondent was in‘ service for three “years before 1883 is' more 
difficult, but in 1886’he appears to have been regarded as capable 

of ‘giving a receipt’ for money, arid in 1888 a conveyance is made 

in his name; their Lordships are stréngthened in thinking that 
the early maturity of boys in that district does not cause’ the 
story to be as incredible as‘it would be here, since it’ is indeed 
accepted by a leatned Judge having such intimate knowledge of 
native customs’ as’Mr: Justice Ramesar:- In these circumstances 
their Lordships” would ‘greatly hesitate béfore asserting ‘ against 
his experience their view of what’ it would be possible or probable 
for‘a boy to do in''Rangoon: It may bë added that the -learned 
Subordinate Judge ‘finds ‘stipport''for his doubt as to the’ respond- 

- ents’ évidence’ih the evidénce of Annamalai Chetty, and if his 
évidence were accepted it would afford strong “ground for disbelief 
in ' thë ‘respondents’ tale, ‘but the learned Subordinate Fudge 
concludes his examination of this matter with the following 
°statement:— ee D ee 


aoe 


at While I am not prepared to place much: faith upon the evidence of 
©. +P. W. 1, Annamalai, I still do think that first defendant’s story uf his 
present „of Rs.500 during a period ,of apprenticeship is guite unlikely. 


Unlikely it ‘may well be, but their Lordships can find no 
sufficient material to enable theme to differ from the High Court 
in holding it to be true.. voc uag, f. 
«` If in fact the site was. purchaséd: by the-first respgndent out 
: gf his own’ moneys'the rest: of the matter ‘becomeg reasonably 
„plain; because although’ there is evidence: that the maternal grond- 
father furnished some of the.material and that through him pay- 
. ments of the building were made, yet there is no evidence what- 
ever. to displace the -defendant’s tale that he in fact provided 
e the money, nor having regard to his application to his busiyiess 


> ` 
. - 


A. LPJ. R. i PRIVY: COUNCIL- 13 


is there any’ reason to doubt that he could have obtained the Gre 
funds. That the house’ was- occupied ' by his mother until her  ņ928 - 
* death, ‘his sisters until their marriages, and the appellant until he | —~ 


was outcast, is consistetit with either. view, and is certainly not ANNAMA- 


LAI CHETTY 
critical against the resptndent. The burden of proving in an v. 
action for partition of joint family property that any particular Eicon 


item of property:is joint, primarily rests upon, the plaintiff.  Cuerry 
- Circumstances. may readily cause the onus to be discharged, but — 

in this case their Lordships think that this has not been done and Š Tor f ir 

that in the face of direct evidence accepted by the High Court ““ 

they are not at liberty to speculate as to alternative possibilities. 

They must accordingly hold that the appellamt has failed. 


It only needs to be added :that in 1905 the appellant sought 
to mortgage his.share of the hofse. His right to do so was 
challenged and. the mortgage money’ was returned. Following 
on that in 1906 he says: “Let the housework also go on, I have 
no idea at all to live therein,” and in 1915 the defendant makes 
a public notice that the appellant had no power whatever to deal 
with the house, and it is not till'1919 that these proceedings were 
commenced. ' Although" time cannot run against a claim to parti- 
tion joint family estate ‘unless there has been definite exclusion, 
yet the fact that in 1905, when his right to mortgage was 
challenged the appellant took nó steps, strongly suggests that at 
that time when evidence might have been more readily available 
he had no great faith in the value of his claim. It is this that 
their Lordships. think- was meant ih the High Court by the state- 
ment that the- claim was stale.. For these reasons they think that 
this appeal should be dismissed with costs, and they will humbly 
advise His Majesty accordingly. : 


‘Appeal dismissed ’ 
Chapman, Walker & Shepherd—Solicitors for the appellant. 
Douglas, Grant © Dold—Solicitors for the respondents. 
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TenaBcye Act “(IL of 1901), Section -167—Abplicability of—Zemiadar Murray, J. 

and ignant—Declaratory syit for cancellation of deed of relinquish- BENNET, J. 

+. ment—Jurisdiction—Suit not entertainable by civil court—Specific 
Relief Act, Section 39. a e 

Where the plaintiffs originally sought efor ‘a declaration that 

they were the occupancy tenants of a holding of which the 
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appellant was the zemindar but subsequently they withdrew that 
claim and confined their suit to the relief as to the cancellation 

_ of a document of relinquishment executed in favour of the zemin- 
dar by a Hindu widow who had no concern with the said hold- 
ing, and it was found by the lower courts that the plaintiffs 
were in cultivating possession, beld (per SuLaman, A. C. J. and 
MUKERJI, J. BENNET, J., dissenting) that the jurisdiction of the 
Civil Court to grant such a relief was barred by Section 167 of 
the Tenancy Act. 


Dori Lal v. Sardar Singh, 5 A. L. J. R. 514 Birham Kbusal v. 
Sumera, J. L. R. 35 All. 299, Badri Kasaudhan v. Sarju Miser, 12 
A. L. J. R. 29, Ram Charitra Rai v. Jinsi Abiran, 1. L. R. 36 All. 
692, referred t8 by SULAIMAN, A. C. J. . 

' [Per Sutamman, A. C. J.—The true test to apply in such case 
would be to ask the questidén “whether the dispute, which arises 
in the present case, is one in respect of which any suit or applica- 
tion could have been brought in the revenue court” and 
(per Muxerg!, J.) in order to find out whether-the substantial 


relief asked for is or is not to be obtained by an application or — 


suit in the revenue court, we have to look to the object of the 
suit. Dori Lal v. Sardar Singh, 5 A. L. J. R., 514, followed.] 


[Per Bennet, J.—Every one has a right to bring a declaratory 
suit in the. civil court in regard to a document under Section 39 
of the Specific Relief Act and the granting of a declaration is a 
matter for the discretion of the civil courts.] 


SECOND APPEAL from a decree of H. J. Coruisrer Esq., 
District Judge of Farrukhabad, reversing a decree of Basu 5. 
Marrra, Additional Subordinate Judge of Farrukhabad. 


Binod Behari Lal for the appellant. 
The respondents were not represented. 
The following judgments were delivered: — 


Mukerji, J.—This is an appeal by one of the two defendants 
in the suit out of which this appeal has arisen: Certain persons, 
who were all minors, came to court on the allegation that they 
weg occupancy tenants of a certain holding, of which the defénd- 
ant No, 2, the present appellant, is the zamindar, that the holding 
was recorded in the name of defendant No. 1, Musammat T'ulsha, 
who was tle widow of a joint Hindu family governed by-the 
Mitakshara law ‘and had no interést’in the tenancy and that the 


said defendant No. 1 executed a deed of relinquishment inefavour. 


of the zamindar. The date of ‘relinquishment is August” 11, 
1921. The suit was instituted on December 19,1922 *for- the 
following relief:— : . j 


e 
It may be dgclaed that the plaintiffs are the occupancy tenants of 
the holding given below and Musammat Tulsha, the defendang No. 1, has 
no concern with the said holding and that the relinquishment relied upon 
e 


be 
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- by the defendant No. 2, which is fictitious, fraudulent and collusive, is 
` ineffectial against the plaintif. 
e The defendant No. 2 alone contested the suit and he pleaded, 
inter alia, that the suit was not cognizable by the civil court. 


In the course of: the proeeedings in the court below, the learned . 


vakil for the plaintiff stated that he wanted to withdraw his 
claim regarding the declaration, that the plaintiffs were the occu- 
pancy tenants of the holding in question and he confined his suit 
to the relief as to the cancellation of the document of relinquish- 
ment... - 


The courts Below held that the suit was cognizable by them 
but they differed on the question whether Mwsammat Tulsha was 
or .not the real tenant of the land. The court of first instance 
dismissed the suit on the ground that the plaintiffs had failed to 
establish that they were the tenants and not Tulsha. The learn- 
ed District Judge came to the conclusion that Tulsha’s husband 
could not possibly have himself acquired the tenancy and as he 
predeceased his father while he was quite young, it must be taken 
that it was his father who acquired the tenancy. In this view 
of the facts, the learned Judge came to the conclusion that the 
plaintiffs were the occupancy tenants and he accordingly gave 
the declaration that the deed of relinquishment executed by 
Musammat Tulsha was null and void as against the plaintiffs. 


` In this appeal, the only question that has been urged is that 
the suit was not cognizable by the civil courts. ` 


-We had not had the advantage of hearing the counsel for the 
respondents, for the latter are unrepresented in this Court. The 
learned counsel for the appellant, however, has laid before us 
good many rulings and we do not think that the absence of the 
respondents’ counsel’ has made any difference, in the assistance 
which we have obtained in the case. _ 


The learned counsel for the appellant has argued that the re- 
lief to which the suit has been -confined is-a relief of no real 
consequence to the plaintiffs, that the sole object of the suit is to 
‘obtain a- declaration -that. they are the occupancy tenants of the 
land and that the name of Musammat Tulsha was recorded nom®- 
ally. If Musanmat- Tulsha was a female member of a joint Hindu 
family holding a tenancy, she would have no interest in the pro- 
perty and hereposition would begno -better than that of a man in 
the street. Merely because a man without title, under whom the 
plaintiffe do not claim, purports to renounce her title, tHe plaintiffs 


_ will not have a right to ‘obtain a declaration that the transaction 


is not bintling om them. Thè granting of a declaratory relief’ is 

entirely within’ the discretion of the court’ ‘ang that discretion has 

to be exercised judicially. As I ‘have already stated, if Musam- 

mat Tulsha is no better than a man in the stréet, the deed of 

relinquishmient executed by her cannot- do „any harm to the 
e . 
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Cvm: plaintiffs. The execution of the deed of relinquishment by 
Iz  Taulsha is not the real reason of the ‘suit. ‘The real reason of the 
; suit is that the appellant, the zamindar, is not willing to. teéat thee 
. Misr Lat plaintiffs as his tenants and the plaintiffs want a declaration that 
- Gop: the recorded tenant: was -nobody and ¢hat they -were the real 
Cuaraw “tenants: ‘This substantial relief -which the plaintiffs had sought 
` for, in the beginning, and which they withdrew later on, could be 
obtained by the plaintiffs only by the institution of a suit under 
Section 95 of the Agra Tenancy Act'and in no other way. > Sec- 
tign 167 of the same Act debars a civil court from exercising 
' jurisdiction in a matter in which a suit of the nature provided in 
the Act. may ‘be bwought. This Court, in numerous cases, has 
explained the force of Section 167, by laying down that in order 
to find out whether the substantial relief asked for is or is not to 
be obtained by an application or suit in the revenue court, we have 
to look to the object of the suit and should not confine our, atten- 
tion only to the reliefs asked for in the plaint. This is a view of. 
the law with which "I entirely agree.) In Dori Lal v. Sardar 
Singh’, according to the headnote, one D applied to revenue 
court authorities that his adoptive father I was in joint cultivation 
with him and ‘that his name should be recorded in respect of Ps. 
. holding. Having failed there, he brought a suit in the civil court 
to obtain a declaration that he was joint in cultivation with D and 
` was the adopted son of I. It was held that although a suit for a, 
declaration that the plaintiff was an adopted son of a particular 
person was maintainable in the civil court, thé nature of the suit 
was-such as could be taken cognizance of and’ substantial. relief 
could be granted by the revenue court. The suit was accordingly 
held not maintainable in ‘the civil court: Again, in Birham 
Khusal v.: Sumera’; the son of a deceased occupancy tenant filed 
à suit against the -zamindar in the civil court for two reliefs. 
* One was for a declaration that-he was the son and lawful heir of 
the late tenant and for possession.- It was held that-although the 
first relief could be granted by the civil court, so far as the second 
relief was concerned, the plaintiff’s remedy was barred: in the’. «5 
revenue court by 6 months rule of limitation and it was, therefore, * 7" 
o no& proper for the civil court-to grant a declaration. At page 301 
, the learned. Judges states : Sa nd ow 


j 





Mukerji, J. 
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‘Such a „suit (for’ poesin); if it be now brusht by the a 
éould ‘note succeed. Therefore, @ grant a declaration that he, is the legi- 
` timate son of Jhau, would be of no use to him now. It could not be 
- ‘followed up by a suit “for possession in the revenue court. Ine tiese cir- 
e „cumstances, in our opinion, the suit goust fail, 


f Again, in Ram Charitra v. Jinsi Abirin’, thé plaintif filéd 
.  arsuit for a declaration i in the tivil court that she was the legally 
married wife of one’ who was dead and who. was the tenant of a 


15 A. L. J. R. 514 L L. R. 35 All. 299 "L L. R. 36 All. 48 
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certain holding. It was held that the suit was not maintainable 
in the civil court. The reasons given are similar to those given 
im the earlier. cases. Again, in Jagannath Singh v. Balwant 
Singh', the declaration that was sought for in the civil court 
was that one Govind was mot the adopted son of Lalji. It was 
held that a suit under Section 95(a) or 95(b) of the Agra 
Tenancy Act could be filed in the, reveriue court to obtain 
substantially the relief wanted and the suit was barred from the 
cognizance of the civil court. ; / 


The law is now, so far as this Court is concerned, clearly 
established, that one must look to the substance and object of the 
suit and not merely, superficially, to the reliefs prayed for. If we 
apply this principle to the particular case before us, we find that 
_ the object of the plaintiffs’ suit is totobtain a declaration that the 
plaintiffs are the occupancy tenants. Whether a third party 
having no interests, according to the plaintiffs’ own allegation, in 
the property in suit, purported to relinquish the property or not, 
the plaintiffs cannot be affected. A declaration granted by the 
civil court that Tulsha was nobody, will not be of any use to the 
plaintiffs in ‘the revenue court. They have to establish, in the 
revenue court, that they are the occupancy tenants, before they 
can compel the zamindar, the present appellant, to recognise them 
as their tenants. ` In the circumstances, the grant of a relief as to 
the invalidity of the relinquishment would be in the nature of a 
brutum fulmen and would be a decree which no civil court in the 
exercise of its discretion will ever grant. 


In my opinion, the appeal ought to be allowed and the suit of 
. the respondents should be dismissed with costs throughout. 


BENNET, J.—Both thé lower courts have held that this suit 
is cognizable by the civil courts. The appellant argues that the 
suit should have been brought in the revenue court under Sec- 
tion 95, Act JI.’of, 1901, as a suit for declaration of the name and 
deséription of the tenant of the holding and the class to which he 
. belongs, 
S 


n ea 2 7 e 


` On the pleadirigs of ie parties the issues naturally arise as tog 
whether at“the date of relinquishment`the plaintiffs were occu- 
pancy tenants, ®r Musammat Tulsha, and whether Musammat 
Tulsha was entitled to make a deed of relinquishment i in favour’ of 
the zamindar- -apfellant. ` oe 


‘The, suit for the plaintiffs was at first for a’ declaration that 
the plaintiffs are occupancy tenants as well as a  declaratiorf 
that the-deetl of, relinquishment was ineffectual against them.® 
Before the’ written statement was filed, the: ‘plaintiffs gave up the 
relief of a.declaration that plaintiffs are occupancy tenants, and 
the suit became one for a declaration only in regard to the deed 

Cre, 7[1922] 20 A. L. J. R. 570 = s 
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The question of the proper forum for a declaratory suit in 
regard to a deed of relinquishment has arisen in the following 
rulings, in which there was a suit in the revenue courts for eject- 
ment and at the same time a suit foredeclaration in regard to a 
deed of relinquishment in the civil courts:— 


Suba v. Raghubar Singh’, Ramdhari Rai v. Ramdhari Rai’, 
Chote Lal v. Sheo Gopal Singh’, Jai Gopal Narain Singh v. U man 
Dat* and Brij Kumar Rai v. Sheo Kumar’. 


In these ruling it has been held that the civil court could 
make a declaratory decree as regards the validity of the relinquish- 
ment. In Ram Dei v. Bindeshri® Mr. Justice Piggott held the 
contrary, and his decision was upheld in Letters Patent Appeal, 
127 of 1912. 


It may be argued that the above five rulings have been 
wrongly decided and are opposed to the principle underlying 
37 All. 41, because the defendant in the suit for ejectment might 
have pleaded that the relinquishment was invalid. But such a 
comment would not apply in the present case. For in the present 
case there was no suit for ejectment or anything else pending in 
the revenue court against the plaintiffs, and therefore it was not 
open to plaintiffs to plead by way of a defence in the revenue 
courts that the relinquishment was invalid. Their position in the 


"revenue court would have had to be that of plaintiffs. There is 


no section of Act II of 1901 which enables a plaintiff in the reve- 
nue court to sue for a declaration that a relinquishment is invalid. 
That is not one of the matters for which a declaration may be 
granted under Section 95, ‘Act II of 1901. At the most it can 
be said that such a matter could be brought indirectly under that 
section on a plea that a declaration was desired as‘to the name 
and description of,the tenant and his class. 


The question has also been raised as to whether after the 
revenue court has granted a decree of ejectment of a tenant, that 
tenant can maintain a civil suit for a declaration that a relinquish-. 
ment was invalid, and it has been held that he could not maintain 
euch a suit: 


. Pabalwan Singh v. Satrupa’, Balwant Singh v. “Girdbari 
Singh? and Shiva Prakash v. Karna’. 


These detisions are no authority for the proposition that the 
present quit does not lie in the civil courts, as there is no prior 
rgvenue court decree, The basis of these last three gulmgs was 


e7(1909] 7 A. L. J. R. 291 771909] 7 A. Lẹ J. R. 305 
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that the decree: of {the revenue court was binding on: the parties 
and that, any decree made by the civil. court would be wholly 
nugatory. The ground for decision in Ram Dei v. Bindesri* 
was similar. 


In the Full Bench case of 1925, Fateh a v. Gopal Narain’, 
the question referred was: 


5 What course is the civil court to adopt when a suit is filed before it 
the object of which is to affect’ the ‘decisions -of the revenue court in 
a pending suit within the exclusive jurisdiction of that court? 


The question again was a declaratory suit in the civil court in 
regard to a surrender of his holding by an occifpancy tenant who 
had made a mortgage of his occupancy holding. As stated by 
Lindsay, J., on page 945, the difficitlty arose because the revenue 
court was bound to follow the decisions of the Board of Revenue 
to the effect that such a surrerider operates to put.an end to the 
relation of mortgagor and mortgagee, whereas the civil courts ts hold 
the contrary. He states: 

when all is said and done, the „Branting of salle. by way P: declaration 
is a matter within the discretion of the civil court and if it is made to appear 
that the declaration, when granted to the plaintiff, will be of no avail to him, 
that seems to me to be a very good reason for holding that in such a case 
the court should exercise its discretion against the plaintiff and decline to 


grant any relief. This is not to say that a suit for declaration of the nature , 


just mentioned is not entertainable by a civil court, _ That I think would be 
going too far, But it is clear that any civil, court is s entitled, in the exercise 
of its discretion, to refuse a declaration of this kind if i it ‘js to turn out to 
be purely nugatory. : 
Sulaiman, J. stated: 

where it is clear to the civil court that the declaratory decree would be 

futile, the simple course would be to refuse to “exercise its‘ discretion for 


vat Pama 
1 


‘ 


‘granting a declaratory relief. In fact I myself ‘acted on that very ground 
in the case of Ganga Chamar v. Bindesari Rai, 23 A. L. J. R. 529. In 
that case ‘I declined to say, that the civil suit was barred. by Section 167 of 
the Agra Tenancy Act. . 
This Full Bench decision therefore lays. down the followidg 
propositions: — f 
(1) ‘That ‘the civil. courts ‘have jatediction to entertain such 
a declaratory swit in regard to, pe. surrender of ;ar» ‘occupancy 
holding. 
(29 “That the civil courts should ne to grant a déclaration. 
(a), where there is a sujt pending in a revenue court, and 


* (b) where in that suit the revenue court would be bound 
to disregard the declaration of “tle civil courts. 

In the Present case there is no suit pending in the revenue 

101911] 8 A. L. J. R. 940 i ` #1925) 23 A. LJ R. 941 


Misrı LaL 


v. 
Gorr 
CHARAN 


Bennet, J. 


Cvi 


1928 





Miser LaL 
V., 

Gort 

CHARAN 


Bennet, J. 


20 > HIGH COURT t1929] 


courts. And as the surrender is not by an occupancy tenant who 
had mortgaged his holding, there is nothing which „would bind the 
revenue court to disregard the decision of the civil,courts. The 
conditions (¢) and (b) do not exist,and therefore there is no, 
reason why the civil courts should not exercise their descretion an 
grant the plaintiffs the declaratory decree. 

It has been argued that such a declaration would be of no 
use to the plaintiffs. This does not appear to be correct. The 
plaint para. 7 alleges that the Collector has, on summary enquiry 
under Section 40, Act III of 1991, ordered correction of khatauni 
for this holding {on the deed of relinquishment by Musammat 
Tulsha). Under Section 40(3) no order under that section bars 
anyone from establishing his gight by suit in the civil or revenue 
court. -If the declaration is granted to the plaintiffs that the 
deed of relinquishment was not by the occupancy tenant, then 
the plaintiffs will be able to apply for revision of that order under 
Section 40, and to have: their names entered as occupancy 
tenants. On page 10, line 32 of the paper book it is stated that 
the revenue court suggested to the plaintiffs that they should 
have their title adjudicated in the civil court (judgment of the 
court of first instance). If it be objected that entries are made 
under Section 40 on the basis of possession, then attention may 
be given to the finding of the lower appellate court on page 15, 
lines 13 to 18, which is apparently a finding that the plaintiffs 
are still in cultivating possession, as all that defendant was able 
to offer was oral evidence that two of the plots were let to out- 
siders, and no evidence in regard to who cultivated the remaining 
13 plots; and the lower appellate court apparently did not accept 
the evidence for the defendant on chis matter. 


It is to be noted that the proceedings under Section 40 were 
not a suit, as Sub-section (3) shows. The case would be different 


` if there had been a revenue suit decided against the plaintiffs. 


The criticism has been made that the ten rulings cited are all 
tulings in which a mortgagee cf an occupancy tenant has chal- 
Ienged a relinquishment made by the occupancy tenant. It was 
suggested that though an occupancy tenant's mortgagee might 
come to the civil court, a claimant to the occtpancy tenancy 
might not cpme to the civil court. But it has not,been laid down 
in any of the‘ten rulings that % Suit to declare a relinquishment 
invalid can only be brought in the civil courts by a tmortgagee, 
On the contrary, it has been keld that the mortgagee i$ under 
certain disadvantages in such a sux, owing to the view taken by 
the Board of Revenue of his rights. It appears that the rulings 
relate to mortgageés because St is usually in the case of an occu; 
pancy tenant who*has parted with his possession to a mortgagee 
that the landholder is able to induce the tenant to surrender his 
occupancy rights. The present case, where the occupancy tenancy 
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of the joint family’ was entered in the name of the widow of 
„one of sits former members, must bé a very unusual case. It 
appears’to have arisen from Durga Pershad, who originally began 
to cultivate the holding, entering it in the name of his infant son 
Devi Din, probably undér the impression that Devi Din would 
have less trouble when he would succeed ‘on the death of Durga; 
but in ‘a few years’ Devi Din died while’ still an infant and the 
reyenue authorities erroneously entered the name of the infant 
widow of Devi Din. f 


It has been too easily assumed that the plaintiffs could have 
brought their suit in the revenue court. The learned vakil for 
the appellant was given an interval to search for any ruling which 
would show that a suit similar to the present, based on the invali- 
dity of `a deed’ purporting to be a deed of surrender of occupancy 
rights, had ever been brought in a revenue court under Sec- 
tion 95, Act II of 1901 or any other section. He stated that he 
was unable to find ' any such ruling. ` 


My learned, brother has referred to the following rulings: 


` Dori Lal. v., Sardar. Singh’, Birham “Kbusal v, Sumera”, 
Ram Charitra v. Tns Somi: and Jagannath Singh v. Balwant 
Singh’. | TAR f 


All of these were suits in “which the declaration asked for was 
onë under Section 42 of the Specific Relief Act, that the plaintiff 
had a certain legal character, such as that he was the adopted son 
of the late occupancy tenantt, or his legitimate sonf, or legally 
married’ wife or that another person was not the adopted 
son#, ' 

The proviso to. Section 42'is,: 


‘Provided’ “that no ` Court shall ' make any” ish declaration where the 
plaintiff, Being able" “to "seek further relief than a`mere declaration of title, 
" oniits to’ do so. ° eae $ 


Under this proviso the plaintiff, if out of possession, is bound 
to ask for possession. To give possession an occupancy holding 
is within the jurisdiction of the revenue and not the civil cougt. 
And it was precisely on that ground that. these suits failed. This 
is‘shown in one of these suits failed. This is shown in one of 
these. rulings—;Birham Khusal v. Sumera’—at page 301% 


` Even in the present suit it id to be admitted on behalf of the plaintiff 

e Sthat his suit for possession’ would’ not lie in the civil court,®and it is said 

€ That all he requires and asks for is a declaration that he is the legitifnate 
“son of Jhaw We are not Prepared’ to say that if the plaintiff bad com? to 
the civil court for’ a simple declaration that he, was the legitimate son of 

, Shan, he would’ nöt have been entitled to, the: declration, provided that he 
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proved his case but the suit is actually one for ‘possession of an occupancy 
tenure and is brought against the landlord. For two years after the dis- 


missal of his suit by the Commissioner he did nothing. A suit fot possession? 


by a tenant illegally dispossessed has to be brought within six months of 
the dispossession, Such a suit, if it be n@w brought by the plaintiff, could 
not succeed, Therefore to grant a declaration that he is the legitimate son 
of Jhau would be of no use to him now. It could not be followed by 
a suit for possession in the revenus court. In these eee in our 
opinion, the suit must fail, 


It is also to be noted that in this ruling the plaintift, before he ` 


sued in the civil court, had sued under Section 95, Act II of 1901, 
for a declaration thet he was the occupancy tenant of the holding 
and the zamindar had pleaded that the plaintiff was not the legi- 
timate son of the last holder.e The suit was dismissed and the 
Commissioner upheld the order of dismissal saying: 

A suit under Section 95 of the Tenancy Act is not the way in which to 
decide a question of legitimacy. The zamindar denies the existence of 
the tenancy and this is fatal to the suit. 

This judgment is against the argument of the appellant on 
both points, for he argued (and my learned brother has accepted 
the argument on page 3 of his judgment), that Section 95 of the 
Tenancy Act was the proper section under which to decide these 
questions such as legitimacy or the validity of a deed of relin- 
quishment. The decision of the Commissioner on this point was 
approved of by this inc on page 301 of Birham Khbusal v. 
Sumera: 

i Section 95 of the Tenancy Act is hardly the section under which to pro- 
ceed. 


As regards the second point, the appellant argued that it was 
sufficient for the plaintiffs to claim to be in possession to bring 
their suit under Section 95, even though the zamindar denied 


‘their possession. This also is contrary to the judgment of the 


Commissioner, and in the ruling on page 301 it is said: 


and the ‘suit brought under that section was rightly dismissed, as the 
plaintiff was not in possession. 


Now the present suit and the ten E to which I have 
referred are all suits under Section 39-of the Specific Relief Act 
for a declatation that a written instrument is void, There is no 
proviso to that Section that the Plaintiff must sue for any other 
relief to which he might be entitled. In this respect thg section 
differs from Section 42, which has such a proviso. Aephħintiff 
therefore who is out of possession sannot sue under Section 42 
in the civil courts, because for his possession he’ must go to the 
revenue court. But*there is ne such bar to the suit of a plaint- 
tiff under Section 39. This appears to be a reason why the four 
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rulings dealing with suits under Section 42 relied on by my 
learned brother are not rulings ‘which will apply to the present 
suit under Section 39. Even in these four rulings the courts 
«have „been careful to say that if a mere declaration is asked it 
“would be granted. I have quoted to, that effect from Birham 
Kbusal v. Súmera’. -The point is further illustrated from Ram 
Charitra v. Jinsi Abiran® at page 51: 
P * The case lies, ‘in our opinion,’ very near. the boundary, and, like the 
T learned Judges who decided the case of Birham Khusal v. Sumera, I. L. R. 
“35 All..299, we feel it necessary to guard ourselves against laying down 
that a suit for declaration of legal status cannot be entertained by a civil: 
court merely because such a suit’ may be bro@ght in consequence of a 
dispute which originally arose between landlord dud tenant. We can 
‘conceive of a’ plaint, similar ‘to®the present but differently drafted, in 
which a mere declaration: as to the ‘existence’ of a valid marriage might 
haye been sought, and in‘ respect of which it could scarcely have been held 
- that the jurisdiction óf the civil couft was ousted. ' 

The points which differentiate the present case from other 

cases quoted by appellant are: ` = BU so 


(1) The present plaint (as amended) does not ask for posses- 
sion, it mérely asks for a declaration. . ; 


(2) The plaint asks for a- declaration dude Section 39 of 
the Specific Relief Act, in regard to a document, and not a decla- 
ration about legal status under Section 42. . 


(3) There is no pending: suit in the revenue court, or de- 
cree... ee SS ; 


(4) The- finding of the: jee! appallate o court is that the 
plaintiffs are in cultivating Possession: 


To sum the matter ‘up, it appears to ‘me “that everyone has 
a right to bring a declaratory suit in the ‘civil ‘court in regard to 
a document under Section 39 of the Specific Relief Act.’ The 
granting of a declaration is a matter for the discretion of the civil 
courts. As regards ‘surrenders by occupancy tenants, the civil 
courts will not grant declarations where there are suits pending 
in the revenue courts ‘in which the revenie courts would «be 
bound to. disregard the declarations, or where the revenue court 
has granted ‘@ prior ‘decree against the plaintiff.: In the present 
` case there. is no revenue court decree or pending suig. 


e 
No ruling has been shown prescribing any “other limitation 
on the discretion of civil courts in regard'to ‘such declarations 
about décuments.of surrender: of- “occupancy holdings: : 


, Therefore'the présént suit is onë in which the lower appellate 
court has correctly granted’ a ‘declaration: _ 


By THE ‘Court—As the Judges composing, his Bench differ 
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Ce. on a point of law, it is ordered that the following point be referred 
132 toa third Judge of the Court, namely, “whether, in the circum- 
—— stances of the present case, the plaintiffs are entitled to maintains 


eat Lat their suit in the civil court. i 


Gort The following opinion expressed by® 


SEAN SULAIMAN, A. C. J.—This is an appeal by the zamindar 
Sulaman, arising out of a suit brought by two plaintiffs claiming to be 
4.C J.» occupancy tenants of the defendants, and asking for a declaration 
that a certain deed of relinquishment, executed by defendant 
No. 1 a widow, in favour of the zamindar, is null-and void and 
not binding on them. : f 








, e . 
The original plaint included an express. relief for a declaration 
that the plaintiffs are the occupancy tenants of the holding, and 
also inthe alternative one for possession. The latter was deleted 
and the former was withdrawn by the vakil subsequent to. the 
filing of the plaint. The only relief that remained was that the. 
defendant No. 1, Musammat Tulsha, had no concern with ‘the 
holding, ‘and that the relinquishment by her was fictitious, frau- 
dulent and collusive, and was ‘ineffectual against ‘the plaintiffs. 


Now the plaintiffs are not -entitled to a declaration that a 
document executed by a third party is null and void, or that she 
had no right to execute it, without establishing ‘that they them- 
selves ‘are the tenants of the land, and that a cloud is cast on’ 
their title on account of the deed. Thus even though the express 
reliefs for a declaration of right to the tenancy and for possession 
have now been deleted from the plaint, there can be no doubt 
that the sole object of the avoidance of the deed of. relinquish- 
ment. is to establish the. plaintiff’s right to the tenancy. The 
court cannot grant the declaration sought for without deciding 
the question of the.disputed tenancy as against the contesting 
zamindar. ' 


A very large number of cases are referred to in the judgments 

of my learned brethern, and a good many more have been cited 

‘ at the Bar by Mr. Benod Behari Lal, who has very fairly put all 

the available leading cases before me, because the respondents: 

arfnot represented. It is not necessary for me to refer to all these 

rulings, because in my opinion a very large, number® of them are 

not really relevant for the purposes of this appeal. ‘These rulings 
can be classified into six groups. © * d . 


The fist and the largest group of cases is where suies were 
instituted in a civil court by mortgagees of tenancies. Aecording 
to the view which has prevailed-in this Court a, mortgagee of a 
tenancy. is not a tenant of the landlord, and no relation of land- 
lord and tenant exists between’ these two. In these circums- 
tances it is obvious ‘that the only forum to which an aggrieved 


mortgagee can have recourse is that of the civil court. According 
e e. 


` 
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to the view prevailing in this Court, such a mortgagee cannot at 


all. maintain a suit in the revenue court under the Tenancy Act. 
Rulings*of this class are therefore not relevant. 


The second group of cases is of those where previous to the 


institution of the suit, revenue court decrees had been ‘passed ° 


against the plaintiff and were operative. In such cases civil 
courts have invariably declined ,to readjudicate upon the rights 
of the parties, as the effect would be to nullify the decree of the 
revenue court, which was competent to decide the matter. 


The third~group of cases is of those where, although no final 
revenue court decree had’ beén obtained, a suit in a revenue court 
raising substantially*the same point, was pending in the revenue 
court, which had jurisdiction’ to try that question of dispute. 


` In such cases the High Court very often declined to exercise its 


r 


discretion to grant the declaration sought for on the ground that 
the “decree’*would be futile as the revenue court might not act 
upon it. * s. - i i - 

. The fourth ‘group of cases is of those in which the zemindar 
was not a party at all, but two rivalclaimants to a tenancy were 
litigating in a civil court. Admittedly no relation of landlord and 
tenants exists between such parties, and such suits are obviously 
cognizable by a civil court. 

The fifth group of cases is of those where the plaintiff alleges 
that he is.either the sole or the joint tenant of a tenancy, and 
does not admit that the defendant is his landlord. In such cases, 
even where the defendant pleaded that he was the zemindar, the 
civil court has been held to have jurisdiction to try them. Such 


= eo $ 
kd ’ 


_ cases also are distinguishable. : 


The sixth. group of cases is of those where suits are brought, 
not by mortgagees, but by tenants, when neither a previous 
revenue court decree exists, nor is there any suit pending in a 


. revenue court, and the landlord is among the defendants, and the 


plaintiff admits that he is the landlord. In my opinion, it is 
rulings only in such cases that are relevant for the purposes of 
the present appeal. -- a ke 


o 


Before referring to them I would examine the provisions of 
the Tenancy Act itself.- Section 167 tof Act II of 1901 consists 
of two parts. The first part directs that “all suits agd applications 
of the nature specified in the fourth schedule shall be heard and 
determinal by the revenue courts.” | This apparently gives 
jurisdicfiom to the revenue courts to try, not only suits-and applt- 
cations merstioned in the fourth schedule, but also such’as are o 
the* nature specified therein. The ‘second. portion of it says: 
“that no court other than a revenué court shall take cognizance 
of any dispute or matter in respect of which” any such suit or 
application fight be brought or made.” ‘This confers exclusive 
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jurisdiction on the revenue courts, and therefore all courts other 
than revenue courts must refrain from trying such questions. It 
is noteworthy that the expression used is not merely “ suits and 
applications,” but “ any dispute or matter in respect of which any 
suit or application might be brought of made.” ‘The section, has 
been obviously made very comprehensive in order to include all 
cases in which disputes arise in respect of a matter which can be 
disposed of by the revenue courts. The object of the section, 
to my mind, clearly is that all suits, no matter in what way 
plaints are framed, should be instituted in a revenue court pro- 
vided the dispute is such as can be effectively disposed of by 
that court. In thés view there can be no doubt that the true 
test to apply in all such cases would be to ask the question “ whe- 
ther the dispute, which arises*in the present case, is one in res- 
pect of which any suit or application could have been brought in 
the revenue court.” 


In a case like the present where the main object of the 
plaintiffs is to establish their right to the tenancy as against the 
zemindar, and it is only on the establishment of such a right that 
the declaration as to the non-binding character of the relinquish- 
ment by the pro forma defendants can be granted, it is clear that 
in a properly framed suit in a revenue court the same substantial 
relief can be obtained from it. Under Section 95 at any time 
during the continuance of a tenancy a tenant may sue for a 
declaration as to the name-and description of the tenant of the | 
holding. On the plaintiffs own showing the tenancy continues 
and the relation of landlord and tenant exists between them and 
the zamindar, the only dispute being who is the tenant. To 
such a suit in a revenue court the widow could very easily have 
been impleaded as a pro forma defendant. There is nothing in 
the Tenancy Act which prevents such a pro forma defendant 
from being impleaded. Clause (4) obviously covers cases where 
on the death of a tenant there is a dispute among more persons 
than one as to who should succeed him. ‘The present plaintiffs 
could therefore very easily, and indeed more appropriately, have 
sought their relief in a revenue court without coming to the civil 
court at all. I am therefore clearly of opinion that the juris- _ 
diction of the civil court to grant such a relief is barred by 
Section 167 of the Act. 


The following cases supportniy view, and I think that out of 
all the cases cited before me, they only are relevant. è 


* In the case of Dori Lal v. Sardar Singh' a termnt’s suit 
for a declaration, that he was in foint cultivagion with and the 
adopted son of a deceased tenant by right of survivorship, 
against the zemindar was hefd not to be maintainable in a civil 


court. It was clearly laid down there that a suit of that kind 
1[1908] 5 A. L. J. R, 514 n 
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would fall under Section 95 of the Tenancy Act. _ Cru 


In the case of Birham Khushal v. Sumera’, a tenant’s suit 1928 
filed against the zamindar in the civil court asking to have it | —~ 
‘declared that he was the son and lawful heir of the late tenant, ea 
and for possession of thé occupancy holding, was thrown out on Gorr 
the ground that he ought to have brought his suit within 6 months CH484N 
in the revenue court. . The substantial relief claimed in that suit sulaiman, 
however was one for possession pure and simple, and the case is A. C. J. 
therefore distinguishable. “It is unnecessary to consider in the 
present case whether an heir to a deceased tenant ‘can be deemed 
to be in constructive possession of the holding, so that his failure 
to obtain actual possession amounts to a d@spossession or eject- 
ment within the meaning of Section 79 of the Act. 





a a 
The case of Badri Kasaudhan v. Sarju Miser’ was also a 
suit for possession in a civil court against the zamindar, and was 
dismissed on similar grounds. | ~ - 


In the case of Ram Charitra Rai v. Jinsi Abirin', a suit by 
a woman, alleging herself to have been legally married to a 
deceased tenant and being the rightful heir to the tenancy as his 
widow, brought in the civil court against the zamindar, was held 
to be barred by Section 167 as the plaintiff’s remedy was under - 
Section 95 of the Tenancy Act. 


Lastly, in the case of Jagannath v. Balwant Singh’, a suit 

-by a zamindar for a declaration that an alleged adoption set up 

by certain persons, who were claiming to be the-heirs to the ten- 

ancy of a deceased tenant, was held not to be cognizable by the 

civil court, as the proper remedy was a suit under Section 95 of 
the Tenancy Act. 


It will be noticed that in the cases noted above the plaintiff 
admitted that the relation of landlord and tenant subsisted be- 
tween the parties and that the tenancy was still continuing. The 
defendant land-holder was a party and: was denying the plaintiff’s 
title to the tenancy. The last-mentioned case was a converse case. 
But in all the cases the substantial question in dispute was the 
right to the tenancy and arose as between the tenant and @he 
tamil hal de « A declaration of that right could have been obtained 
in a revenue court. It was on this ground that it was held that 
the civil coutt’s jurisdiction was barred. .° 


Jteis suggested in the judgment of Bennet, J. thatethe District 
Judge has found that it is probable that most of the plots were 
cultivated by or on behalfeof other members as alleged byethe 
plaintiffs- appellants. If it is a fact that the plaintiffs are in pos- 
session of these plots, they cannot be seriously prejudiced by the 
- dismissal of the present suit on the mere grotind of want of juris- 
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diction. Whenever any attempt is made by the zamindar to 
eject them, or a dispute is raised in the revenue court as regards 
their right to the tenancy, it will be open to them to re-open the 
question of the validity of the surrender by the widow. 

I therefore agree with Mukerji, J. and hold that the appeal 
ought to be allowed. Let this opinion be sent to the Bench hear- 


Appeal allowed 


e KING-EMPEROR 
` versus 
ABDUL GHAFUR* 


Arms Act (XI of 1878), Section 91 (f)—Conviction under—Sections 25, 
29 and 30—Provisions of-—Accused found possessing arms without 
license—Prosecution—Sanction for, when not necessary—Search by 
Police officer—-Legality of—Criminal Procedure Code, Section 
56-——Provisions of. 


On being informed, that accused was in possession of arms 
and ammunition without license, the Cantonment Magistrate 
sent information to the Superintendent of Police who ordered 
the local police to take up the matter. Thereupon a Sub- 
Inspector recovered from the accused a revolver and 16 cart- 
ridges without license but the Sessions Judge acquitted the 
accused on the ground that under Section 29 of the Arms Act 
no sanction had been obtained from the District Magistrate pre- 
‘vious to the prosecution and that the Magistrate had not 
recorded the grounds of his belief when ordering the investigation 
as required by Section 25 of the Act. 


Held: 

(1) that no sanction was necessary for starting the prosecu- 
tion. Amir Abmad v. Emperor, 24 A. L. J. R., 30, followed. 
Even if sanction was necessary, that sanction was duly ob- 
tained and the fact that witnesses were re-summoned and the 

3 aa commenced de novo complied with the provisions of the 
aw. 


(2) that in the absence of any proof to the contrary, it must 
be presumed that the Sub-Inspector had full powegs to conduct 
the search. *Even if he was ndt în charge of the police station, 
in view of Section 56 of the Code, he could have been gutho- 
rized by the officer-in-charge to lawfully conduct thegse&rch. 
Whether the search was legal or illegal, arms having been 
found in possession of the accused, no questiof of the legality» 
of the search coyld be raised by him. Emperor v. Kutro, 23 
AL. J. R. 364, followed. 


*Cr. A. 544 of 1924 s 
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(3) that accused was guilty of an offence under Section 19(f)  Camanar 
of the Arms Act. ý : 1928 





CRIMINAL APPEAL bythe Local Government, from an order Emreror 
of Basu Jori Sarup, First Additional Sessions Judge of Saba- a pooL 
ranpur. GHAFUR 

Uma Shankar Bajpai (Government Advocate), for the Crown. 

Saila Nath Mukerji, for the respondent. 

The judgment of the Court was delivered by 

BANERJI, J.—This is an appeal by the Local Government Bererii, J. 
against an order of the Additional Sessions Judge of Saharanpur 
acquitting Abdul Ghafur of an offence punishable under Section 
19(f) of the Arms Act (XI of 1878). ; 

$ The accused was a tailor working at Rurki. One Mohan Lal, 
a supply agent, informed the Cantonment Magistrate of Rurki, 
on January 9, 1924, that the accused had a gun and revolver 
without license. The Cantonment Magistrate sent the informa- 
tion to the Deputy Superintendent of Police who ordered the 
Rurki local police to take up the matter. The second officer of the 
police station, Sub-Inspector Chhitar Mal, recovered a revolver 
with 16 cartridges from the possession of the accused and a 
rifle, which the accused admits belongs to him, from the Military 
Stores at Rurki. The accused denied the charge and said that 
the revolver and rifle were not recovered from him and that the 
case was got up against him by Mohan Lal. The Magistrate 
who tried the case and the learned Sessions Judge found that the 
accused was in possession of the arms and ammunition without a 
license, but the learned Judge acquitted thé accused on the ground 
that under Section 29 of the Arms Act no sanction had been 
obtained from the District Magistrate previous to the prosecution 
and that the Magistrate had failed to.record the grounds of his 
belief when ordering the investigation as required by Section 25 of 

-the Arms Act. The third illegality which the learned Judge held 
to have been committed was that there was nothing on the record 
to show that the Sub-Inspector who conducted the search was 
legally empowered to do so under the provisions of the Arms @ 

Act. We have come to the conclusion that there is no force in 

any of the points taken by the learned Sessions Judge. „In the 

first place, we arg of opinion that go sanction was necessary for 

starting the prosecution in this case. Our grounds for coming to 

this conclusion are the same as those of Mr. Justice Danielf in the 

case of Amnis Ahmad v. Emperor’. ° 
Even if sanctione was necessary, we are of opinion that sanc- 

tion was duly obtained in this case andthe fact that the witnesses 

were resummoned and the trial commenced de noup complied with 

the provisions gf the law. The learned Judge is in error in think- 
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ing that because the case had once. already been before the court, 
it was a continuity of the same! | proceedings. 


Under Section 30 of the Arms. Act a search is to Be made ‘in 


` the presence of some officer, especially appointed by name or in 


virtue of his office by the Local Government in this behalf, and in 
the United Provinces, an officer in charge of a police station is 
empowered to conduct a search. We are of opinion that it was 
for the defence to make out that Sub-Inspector Chhittar Mal, who 
was the second officer and had conducted the search was not in 
charge of the police station at the date of the search, and not for 
the prosecution to prove that fact. We must presume that an 


` officer who takes*action under a. particular section must be deemed 


to have full powers until the contrary is proved. Even if the 
Sub-Inspector Chhitar Mal Was not in charge of the police station, 
we think that in view of the provisions of Section 56 of the Code 
of Criminal Procedure he could have been authorised by the 
officer in charge of the police station to lawfully conduct the 
search. - We are therefore of opinion that not only the letter of 
the law but the spirit of the law have been fully obeyed in this 
case. Whether the search was legal or illegal, we are of opinion 
that arms having been found in the possession of the accused, no 
question of the legality of the search or otherwise can be raised 
by him. Emperor v. Kutro’. 


We, therefore, set aside the acquittal of Abdul Gafur and 
convict him under Section 19(f) of the Arms Act. We cannot 
accept the statement of Mohan; Lal that Abdul Ghafur had these 
arms and was threatening people to shoot at them. The evidence 
is that he used the gun for the purpose of sport. Under these 
circumstances we think the ends of justice will be met by inflict- 
ing a light sentence. He is 25 years of age and has already been 
in jail under a warrant of this Court for about a month. Under 
the circumstances we sentence him to one month’s rigorous im- 
prisonment. It is unnecessary to inflict a sentence of fine. We 
maintain the order of the learned Judge about the confiscation of 
‘the rifle, revolver and cartridges. 


Acquittal set aside 
31925] 23 A. L. J. R., 364 os - 
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è e RAM LAGAN TEWARI (Plaintif) 
” | versus 


PHATANGAN LOBAR and orHers (Defendants)* 

‘Civil Procedure Code, Schedule Il, para. 9(a2)—Matter referred to 
arbitration—Absence of one arbitrator—Expiry of time-limit for 
making award—When umpire entitled to arbitrate. 

Where the parties appointed three vakils as arbitrators and 
an umpire and one of the arbitrators having absented himself, 
the plaintiff objected to the case being-decided by the remain- 
ing arbitrators and after the time for making the award had 
expired, the umpire consulted the Court and®was ordered to take 
action, under para. 9(@) of Schedule II of the Civil Procedure 
Code, held, that the provisionseof the Code, Schedule II were 
framed with a view that as far as possible parties once having 
referred the matter to arbitration may not be permitted to 
change their mind and that, in the present case, as it was a fair 
inference, that the arbitrators had allowed the appointed time 
ao making an award, the umpire by himself was entitled to 

o so 
Civ Revision from an order of J.. N. CHAUDHRI Esq., 
Third Additional District Judge of Gorakhpur. 
Hem Chandra Mukerji, for the applicant. 
R. K. Malaviya and Debi Prasad Malaviya, for the - -opposite 
‘parties. 


The following judewient was delivered by 


Data, J.—It was admitted by the appellant’s learned counsel 
that no appeal lays and this matter was argued as if it were a 
„revision. The parties appointed three pleaders, Mr. Kamlakar, Mr. 
Kunj Behari and Mr. Firangi Rai, as arbitrators to decide the 
dispute between them and appointed Mr. Kunj Behari umpire. It 
so happened that one of the arbitrators absented himself. There 
is no evidence of his refusal to act. He did not communicate to 
the court any refusal. The umpire thereupon approached the 
court and inquired what was to be done. What he said on 
March 30, 1925 in a- petition was: ~ 


Owing to the absence of.one of the panches, arbitration ould not tal 
place. The plamuff’s nephew says that he does not like to have the case 
decided by us (arbitrators). Under the circumstances I would request the 
favour of your kindly ordering me as to what to do. 


The trial Judge directed that action should be *aken under 
para. 9 (4) of Schedule II of the Code. of on Procedure, The 
provision | of the law i is: 

* Where an umpire has been appointed, he may enter on the referenge 
° in the place? of the aiiiecarene: if they have allowed the appointed time 
to expire without making an award, ° 
It may be coriceded in favour of the applicant that the trial 
$ *Civ. Rev. 219 of 1928 
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court is not verbally correct in saying that the other arbitrators 
did not present themselves. It was one arbitrator, and not two, 
who resiled from the undertaking. The umpire constilted tHe 
court after the time for making the award had expired. - 

The question is what is a court to do under such circum- 
stances. The learned counsel for the applicant was considerably 
enamoured of the provisions of para. 5. He, however, missed 
the point that his client was not equally in love with that para- 
graph and did not take any action as directed therein. Under 
paragraph $ the court is empowered to appoint an arbitrator or 
umpire, or make an order superseding the arbitration, only in 
case a party takeseaction under the first clause of the paragraph 
and serves notice on the other party. In the present case neither 
party took any step to fill the place of the arbitrator who was 
sulking. My opinion is that this was a device of the plaintiff to 
get out of a situation which he himself had created for himself. 
The arbitrator who sulked was possibly a friend of his and the 
plaintiff expected that he could bring the arbitration to a stand- 
still by inducing one arbitrator not to take part in arriving at a 
decision. The provisions as regards arbitration have, however, 
been now more carefully devised than before under the Civil 
Procedure Code of 1908, and attempt has been made to fill up all 
holes through which a party may wriggle out of the arbitration. 
Where an umpire is appointed, paragraph 9 gives him the power 
to enter on the reference without the arbitrators. In this way 
the law has prevented the arbitration failing by a device of a 
party inducing one of the arbitrators to absent himself. The 
working of the human mind is exceedingly curious. It is strange 
that once after a party decides on trusting an arbitration he 
should start distrusting the arbitration soon after. Possibly 
this is due to the natural distrust of an Indian mind where every 
little evidence is taken advantage.of to draw a presumption that 
an arbitrator or a Judge is being pulled from behind by the oppo- 
site party. However that may be, the provisions of the Code 
of Civil Procedure, Schedule II, were framed with a view that 
as far as possible parties once having referred the matter to 
a@bitration may not be permitted; to change their mind. In the 
present case it was a fair inference that the arbitrators had allow- 
ed the appointed time to expire without making an award. Under 
the circumstanges the umpire byehimself was entitltd to make an 
award, and did make it. I see no reason to interfere by way of 
revision. ‘It is dismissed with costs. ee. - 

3 i Application disypissed 
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Vos oo V, PRIVY. COUNCIL! ` Cva 
e RAJA: SHRI PRAKASH SINGH (Defendant E Dai 
a a versus l pr 
THE ALLAHABAD BANK, LIMITED (Lucknow " Lono Punt 
-. ... : BRANCH) (Plaintiffs) * . Tos 


‘Civil Procedure Code, Order 21, rule 2(1)—Payment out of. Court— ATKIN, SiR 
Certification by decree- holder—Is not an spplication—Period of eae 
limitation for. 

A certification ‘by a decree-holder under Order 21, rule 2, 
clause . (1) of a payment made, to him out, of court is not an 
application and can be made at any time. Pandurang v. Jagya, 
I. L. R., 45 Bom., 91, Jalim Chand Patwari v. Yusuf Ali Chow- 
dhuri, L L. R., 54 Cal., 143 anf Joti Prasad v. Srichand, 26 A. L. 
J. R., 966 referred to. 

` APPEAL from a decision of: the. Chief, Court of Oudh, at 
Lucknow. ? ~ 


W. Greene, K. C. and L. M. Jopling, for the appellant. 
L. dé’Gruyther, KC., W. Wallach and K. J. Rustomii, for 
the respondents. 


_ The following Sudan was delivered’ by- 


-SR LANCELOT SANDERSON—By -an Order of His Majesty ssr Lancelot 
in Council, dated the 22nd April, 1927, special leave was granted Sanderson 
to the appellant, Raja Shri Prakash’ Singh, to’ appeal against the 
decree of the- Chief Court of Oudh; r datéd- the 4th of October, 

1926. 


The facts ean to the al are as follows: 

By two mortgage- deeds, one dated the 24th March, 1911, to 
secure the‘sum of Rs.3,50,000 and interest and the other, dated 
the 20th March, 1913, to secure the sum of Rs.12,00,000 and 
interest, ‘certain property now belonging’ to the appellant, was 
mortgaged to the respondents: In the year 1916 the respondents 
brought a suit in the Court of the Subordinate Judge of Sitapur 
to recover the amount’ due: on these: two mortgages and future 
interest against Raja Debi. Prakash “Singh (the father of t 
appellant since deceased) and the appellant; and on the 4t 
December, 19f6, a decree was passed in ‘the terms of a com- 
promise made between the parties. è 

-By the said compromise? È was, PS da a sum of 
Rs.16,67949-12-6 was due under the said mortgages sincluding 
interes? aad costs and .it was- provided that out.of the aforesaid 
sum, the sum of | Rs.3,754 fer costs was to be paid within ¢ 
week (and this was done) and that the sum of Rs. 16 63,295-12-6, 
which after: payment of costs would remain due, was to be paid 
by | instalments of Rs.60,000 (to be paid on eich 30th-April, of 
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the years 1917 to 1922 inclusive) and of Rs.80,000 (to be paid 
on each 31st October of the years 1917 to 1921 inclusive) and 
that the whole of the balance with interest as therein provided 
was to be paid on the 31st October, 1922 and that the respond- 
ents should be entitled to take out execution for the whole amount 
as might then be due under the decree by annulment of instal- 
ments and to recover the same by sale of the mortgaged property 
in three cases, one of which was stated as follows:— 

If the instalments are only partly paid and the total shortage. in the 
payment of any instalment or instalments owing to such part payment 
amount to Rs.60,000 or, in other words, so long as the total unpaid 
amount of@instalment or instalments is below Rs.60,000, the Bank 
(that is the Respondents) will not acquire” right to execute the decree 
but it will acquire right eto execute as soon as the arrears amount to 
Rs.60,000. i 


It was also provided that in the event of the respondents 
having to execute their decree under the-contingencies therein 
above-mentioned, it should be open to the respondents to execute 
the decree without applying for and obtaining a decree absolute 
or final decree for the sale of the mortgaged properties. © 

On the 14th March, 1917, the respondents certified to the 
Court of the learned Subordinate Judge, payments by the judg- 
ment-debtors, i.e., by the appellant and his father, amounting to 
Rs.40,000 and such payments were duly recorded. oe 

Further payments were made from time to time by the judg- 
ment-debtors to the respondents out of Court, the date of the last 
payment being 26th October, 1923. It was agreed by the learned 
counsel for the appellant that the total amount of unpaid instal- 
ments was below Rs.60,000 until April, 1922; in other words, 
that the arrears of instalments for the first time amounted to 
Rs.60,000 in April, 1922. Di 

With the exception of the Rs.40,000 already mentioned, the 
respondents did not certify to the Court any of the aforesaid pay- 
-ments until the 8th of December, 1924. 


On that date a document was filed on behalf of the respond- 
ents in the Court of the learned Subordinate Judge. 


° It. was headed “ Application under Order 21, rule 2, C. P. 
C.” and was as follows:—. .- ae k 
° The | humble petition of Allahabad Bank, Limited, Lucknow Branch, 
plaintiff decree-holder, most respectfully showeth:— 
ə 1. That on the 4th December, 1916 a decree for R3. 1% ,63,295-12-6 
e . Was passed against defendant No. 1 now dead and represent@d by defend- 
ant No. 2 and defendant No. P Kunwar Sri Prakash Sifgh to be paid 
according to the instalments mentioned in Paragraph 3 of the compromise 
filed on beb&lf of the defendants and -accepted by the plaintiffs pleader 
and agent ch 10th November, 1916 with interest at Ra,7-8 per cent per 


annum. 


` ® 
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2. That under the compromise and the decree, it was provided that 
the decree shall stand as a decree for sale of the mortgaged property 


Specified in the Schedule A and B attached to the decree and the com- 


promise. i 

3. That the Bank “decree-holder has received” Rs.8,30,316-8 in part 
satisfaction of the aforesaid decree on different dates as per statement of 
decree account attached to this application. 

4. Thar the Bank decree-holder certifies the said payments made to it 
and prays that the Court may be pleased to record the same accordingly 
under Order 21, rule 2(1) of the Civil Procedure Code. 


The statement of decree account which was attached to the 
said document, set out the various payments,®the last payment, 
as already stated, being under date October 26, 1923. 

The learned Subordinate Jude, on the 8th of December, 
1924, recorded: the said payments; no notice of this proceeding 
was given to the appellant, who at that time was the sole judg- 
ment-debtor, his father having died. 

On the 14th February, -1925, the respondents applied to 
the Court of the learned Subordinate Judge for execution of the 
decree, praying that Rs.17,39,110-1-1 with interest as mentioned 


in the-application should be realised-by sale of the mortgaged 
property. ° - 


The appellant filed written -objections on the 23rd May, 
1925, and raised further objections ať the hearing. 


The learned Subordinate Judge framed the following issues: — 


(1) Is the execution application within time? 

(2) Whether the certification and the recording of payments are invalid 
and barred by time? 

(3) Whether amount claimed is aort 


On the 15th May, 1926,.the learned Subordinate Judge 
‘dismissed the appellant’s objections, his findings on the issues 
being against the appellant except in respect of certain sums 
wrongly claimed in respect of interest, which he directed should 
be rectified. 

The appellant appealed to the Chief -Court of Oudh at 
Lucknow against the order of the learned Subordinate Judge, 
and on-the 4th October, 1926, the learned Judges of the Chief 
Court dismissed the appeal. The learned Judges, in their judg- 
ment, stated that the position taken up by the Appellant was to 
the effect that-— 


ô Although the Bank applied for, execution within three eer of the 


fit date when execution yas permitted under the terms of the decge, 
in view of the circumstance that the judgment-debtor had. made sufficient 
payments in satisfaction of the» instalments, ethe application for the 


- execution is nevertheless time-barred, and the decree-holder is left with- 


‘ou@® remedy. in respect of- the balance due. His learned counsel has 


argued in support of this proposition upon three main points. He has 
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argued that in the first , Place the Court cannot recognise any payments 
or adjustments after the ‘14th March, 1917, on the plea that no certifica- 
tion can be accepted by a Court unless ıt has been made withinethree years 
of the date of satisfaction. His second point is that on the date of the 
second certification, the $th December, @924, the decree had automatically 
become time-barred, inasmuch as there had been no certification between 
the 14th March, 1917, and the 8th December, 1924. His third point is 
that the decision of the trial Court to the effect that there had been 
acknowledgments in writing by: the judgment-debtor which saved limitation, 


is incorrect. 


The learned Judges held that a certification of payments 
by the decree-holdegr under the provision of Order 21, rule 2(1) 
of the first schedule to the Code of Civil Procedure of 1908 was 
not an application within the meaning of Article 181 of the 
Indian Limitation Act of 1908, on which the appellant had 
based his argument, and, consequently, that the application for 
execution was not time-barred. 


The learned Judges, relying on these findings, dismissed the 
appeal and did not decide the third point which related to’ the 
alleged acknowledgments in writing by the judgment“debtor. 

The argument presented to the Board on behalf of the appel- 
lant was to the effect that a document filed by the decree-holder 
certifying a payment made out of Court under the provisions of 
Order 21, rule 2(1). aforesaid, is an application within the 
meaning of Article 181 of the Indian Limitation Act, and that 
it must be presented to the Court within three years of the date 
when the payment, which it is desired to certify, was made. 

It was further argued that an application by the decree- 
holder under the aforesaid rule cannot be made at a time when, 
but for the payments sought to be recorded, the statute would 
have run and the right to execute the decree would be time- 


barred. 


On this basis it was argued that in this case the Court ought 
not to have recognised any payments made after the 14th March, 
1917, on which date the payment of Rs.40,000 was certified 
and recorded, and that on the 8th December, 1924, the decree, 
fated the 4th December, 1916, had become time-barred as there 
was no certification of payments by,;the decree-Holder between 
the 14th March, 1917, and the 8th December, 1924. -> 

On the’other hand, it was Argued on behalf of the respond- 
ents that ,it was not necessary for the decree-holder tq make a 
formal application when certifying a payment out of Capre under 
Qrder 21, rule 2(1), that the certification of payments made by 
the respondents under the said rule was not an “application within 
Article 181 of theeIndian Limitation Act, and that there is no 
statutory period wéthin which the decree-holder must certify to 
the Court a payment made to him by the judgmentedebtor out 
of Court. ° 
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Reliance was placed upon rule 168 of the Oudh Civil Digest 
and the form referred to in the said rule, and it was contended 
that the terms of the said rule showed that the contention of the 
respondents was correct. 


It was further argued on behalf of the respondents that they 


had no right to apply for execution until April, 1922, by reason- 


of the payments made by the judgment-debtor, that such pay- 
ments had been certified by them to the Court, that the Court 
had recorded the payments, and therefore that the application 
for execution of the decree was made within time. 


` Many decisions of the Courts in India Were cited to their 
Lordships, and it is apparent from a consideration thereof that 
at one time there was a difference $f opinion among the learned 
Judges who dealt with the matter. Their. Lordships Wo not think 
it necessary to refer in detail to the cited cases; it is sufficient 
to say that in their opinion the weight of authority, especially in 
the later decisions, seems to be in fayour of the contention of the 
respondents—as, for instance, Pandurang v. Jagya’, Jalim Chand 
Patwari v. Yusuf Ali Chowdhury’ and Joti Prasad v. Srichand’. 


‘It is necessary, therefore, to consider whether the document ` 


filed by the respondents in the Court of the learned Subordinate 
Judge, on-the 8th December, 1924, was an application within the 
meaning of Article 181:— 


Order 21, rule 1(1) is as follows:— 


(1) All money payable “under a decree shall be paid as follows, 
namely:— ', 

(a) into the Court whose duty it is to execute the decree; or 

(8) out of Court to the decree-holder; or 

(c) otherwise as the, Court which made the decree directs. 


“Order 21, rule 2 has three sub-rules, and they provide as 
follows: — . 

(1) Where any money payable under a decree of any kind is paid 
out of Court, or the decree is otherwise adjusted in whole or in part, to the 
satisfaction of the decree-holder, the decree-holder shall certify such Pay 
ment or adjustment to the Court whose duty it is to execute the decree, 
and the “Court shall record the same accordingly. 

(2) The judgment-debtor also may inform the Courg of such pay- 
ment or ? adjusomént, and apiy? to the Court to issue a notice to the 
qdecree-holder to show cause, on a day to be fixed by the Coust, why such 
payment or adjustment should not be recorded as certified; and if, after, 
serwice of such notice, the gdecree-holder fails to show cause why tite 

Ś payment or ‘adjustment should not be recorded’ as certsfied, the Court 
n shall record the same accordingly. e bd 
(3) A payment or adjustment, which has not ten certified or recorded 
_ as @foresaid, shall not be. recognized by any Court executing the decree. 
e eL Ry 45 Bom, 91. L L. Re $4 Cal, 143 "26 A. L, J. Re, 966 
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The terms of rule 2(1) do not provide for any application 
being made by the decree-holder. : 
f The provision is that where money payable under’a decree 
is paid out of Court to the satisfaction of the decree-holder, the 
decree-holder shall certify the payment. to the Court, and the 
Court shall record the same accordingly. 

The rule contemplates a simple procedure, yiz., a certification 
of payment by the decree-holder to the Court and a record by the 
Court of the payment; it does not provide for any notice being 
given to the judgment-debtor. 

Order 21, rule 2(2) provides an opportunity for the judg- 
ment-debtor to inform the Court of a payment made by him 


out of Court, and the procedure specified by this sub-rule is very. 


different from the procedure referred to in sub-rule 1. 

The judgment-debtor may inform the Court of the payment 
and apply to the Court to issue a notice to the decree-holder to 
show cause why such payment should not be recorded. 

Sub-rule 2 therefore does contemplate an application bythe 
judgment-debtor; further, it provides for notice being given to the 
decree-holder, it affords an opportunity for the decree-holder to 
appear, and it involves a judicial decision by the Court whether 
the payment should be recorded. E 

It is to be noted that in the case where an application under 
Order 21, rule 2(2) is made by the judgment-debtor for the 
issue of a notice to the decree-holder to show cause why a pay- 
ment made out of Court of any money payable under a decree 
should not be recorded as certified, it is provided by Article 174 
of the Schedule of the Indian Limitation Act that such applica- 


tion shall be made within 90 days of the time when the payment 


‘was made. . 

There is no express article of the Limitation Act applicable 
to the certification by the decree-holder of a payment made out 
of Court to him. z 

It is difficult to understand why the Legislature should have 
‘prescribed a specified time for the application under Order 21, 
gule 2(2) and should have made no specific provision of limitation 
with regard to the procedure of certifying by the decree-holder’ 
under Order 21, rule 2(1) if such procedure weré regarded as an 
“ applicatiop ? within the meaning of the Limitagion Act. 

It is also ‘difficult to under€c3nd why the Legislature, accord- 
ing to the contention of the appellant, should have pescribed a 
period of three years from the date of payment withiå which 
the decree-holder might certify the payment, and at the same 
time provide that: the judgment-debtor must make his applica- 
tion under Order 21, rule 2¢2) within 90 days of the payment. 

The terms of*Order 21, rule 2(1), in their ordinary meaning, 
do not involve any application by the decree-holder?. the decree- 
holder would comply with the terms of the, rule if he were to 


e 
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certify to the Court that money payable under the decree had Crm 


been paid to him out of Court and it would then rest with the 3925 
Court. te record the payment in accordance with the provisions | — 


PRAKASH 
of the rule., eae 
<! + The rule imposes a dusy.upon the decree-holder. to certify the v. 
payment, and a duty upon the Court upon such certificate being AN 
given to record such payment. - ae 


Rule 2(3) provides that-a payment which has not been Sir Lancelot 
certified as recorded as aforesaid shall not be recognised by any Sanderson 
Court executing the decree. a 
.: |The provision in rule 2(3) no. doubt was inserted -for good 
reasons known to the Legislature, and it is obyious that the pro- 
vision must tend to simplify and expedite the proceedings in the 
Court executihg the decree. There is nothing, however, in sub- 
rule 3 to indicate that the Legislature intended that the certifica- 
tion of a payment by the decree-holder under sub-rule 1 should be 
treated as an “ application”. : ; 

- The. above-mentioned rules contemplate that the decree- 
holder, to whom a payment. has been made by the judgment- 
debtor out of Court, should certify such payment to the Court 
within a reasonable time in order that it might be recorded by - 
the Court, and the judgment-debtor.is protected by the provision 
that in, the event of the decree-holder. failing to certify the pay- 
ment to the Court, the judgment-debtor may apply to the Court 
for-a notice to issue to the judgment-creditor to show cause why 
„tle payment should not be recorded as certified, provision being 
made by Article 174 of the Limitation Act that such appli- 
cation. by the judgment-debtor must be made within 90 days of 
the time when payment -was made. In view of these provisions, 
apparently it was not thought necessary to provide any specific 
time within which the judgment-creditor must certify the pay- 
ment under Order 21, rule 2(1). Bee 

_° Having regard to the ordinary meaning of the words used 
in Order 21, rule 2(1), the difference between. the procedure 
under- Rule 2(1) -and the procedure under rule 2(2) and the 
above-mentioned scheme of-the provisions contained in the said 
rules, their Lordships are of opinion that the mere certificatich 
by the decree-holder of a payment to him out of Court by the 
judgment-debtor under Order 21, rule 2(1) is not an application 
within the meaning of Article 1§1 of the Schedule of the Indian 
Limitation Act. f . 

It, was, however, argued on behalf of the appellaht that in 
this case the respondents-had not confined themselves to certifyiqg . 
the paymdéhts in question, but that they had, in fact, made an 
“ application ” within the meaning of Article, 181, and -reference 
was made to the document filed by. the respgndents on the 8th 
December, 1924, 


It is true that the document is headed “ application under 
e 
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Order 21, rule 2, C. P. C.,” and it is in the form of a petition 
wherein the facts relied upon are set out. 

In paragraph 4, however, it is stated that the bank: des 
holder certifies the said payments made to it and prays that the 
Court may be pleased to record the same accordingly under Order 
21, rule 2(1) of the C. P. C. 

This paragraph contains the certificate which is required by . 
Order 21, rule 2(1), and the prayer is no more than a request 
that the Court will carry out the provisions of the rule and record 
the payments. It is clear that the respondents intended to certify 
and did certify in accordance with the above-mentioned rule, and 
the mere fact thay the document was called an “ application ” and 
was in the form of a petition cannot, in their Lordships’ opinion, 
alter the real nature of the procedure and convert what was really 
no more than a certificate of certain payments into an “ applica- 
tion ” with the meaning of Article 181. f 

It was further argued that in some cases in India it had been 
held that where a decree-holder had proceeded to certify a payment 
which had been made out of Court in satisfaction of a decree, he 
had taken a step-in-aid of execution of the decree within the 
meaning of Article 182 ($) of the Indian Limitation Act, and 
that if such procedure were held to be an application for the 
purpose of Article 182 (5), it must also be an application within. 
the meaning of Article 181. 

Their Lordships do not think it necessary in this appeal to 
express any opinion with reference to the cited cases dealing with 
matters which were held to be steps-in-aid of execution of a decree 
or order. 

Each case must depend upon the facts relating Jeni and 
it is sufficient for'the disposal of this appeal for their Lordships 
to hold that the document of the 8th December, 1924, was in 
effect no more than a certification of payments by the respondents,’ 
and that such certification was not an application within the 
meaning of Article 181 of the Indian Limitation Act. 

Consequently, the application for execution of the decree by 
reason of the payments certified and recorded was not time-barred. 
o The above-mentioned conclusion renders it unnecessary for 
their Lordships to consider the question relating. to the alleged 
acknowledgments in writing, and it should be noted that the 
learned counsel were not called, ypon to present their arguments 
in respect of that question. 

` For *the above-mentioned reasons their Lordships eare of 
gpinion that the appeal should be dismissed with costs, and they 
will humbly advise His Majesty acfordingly. e J 
Barrow, Rogees and Neyill—Solicitors for the appellant. 
T. L. Wilson and Co.—Solicitors for the respondents. 
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RAJAH KEESARA VENKATAPPAYYA, SINCE 
DECEASED, AND OTHERS (Plaintiffs) 
e 


Versus 
RAJAH NAYANI VENKATA RANGA ROW (Defendant) * 
Indian Registration Act of 1908, sections 32, 40—-Will or authority ta 
adopt—Presentation for registration—By agents and representatives 
—Whether valid. 

A will and an authority to adopt can be presented for regis- 
tration after the death of the testator and the donor of the autho- 
rity, not only by the persons competent to present the same under 
section 40-of the Indian Registration Act but also by their agents 
and representatives as defined fh section 32 of the Act. 

A natural father of a minor boy, who has been given in adop- 
tion, may; under some circumstances, be a representative within 
the meaning of section 40. 


A. M.. Dunne, K. C. and J. M. Parikh, for the appellants. 

W. H. Upjohn, K.C., L. de’Gruyther, K.C., K. V. L. Nara- 
simham and P. V. Subba Row, for the respondent. 

APPEAL from a decision of the High Court of Judicature at 
Madras. , . 

The following judgment was delivered by | 

Lorp Prmtimore—These are two consolidated appeals in 
two suits both brought so long ago as the year 1895, being claims 
to the Zamindari of Munagala in the Kistna District. They arose 
in the following circumstances: — 

` Kodanda Ramayya, who was Zamindar, died in the year 1854. 

He left no son; but his mother, his widow, and a daughter by her, 
named Latchamma, survived him. She married a subject of the 
Nizam of Hyderabad, who died in 1875.- Her husband was said 


‘to have given his wife. an authority to adopt a son, and it was 


asserted on behalf of the present respondent, Nayani Venkata, 
that he had been so adopted. The Court of Wards took posses- 
sion of the estate on behalf of the women, and it was enjoyed ky 
them, not without i: until the death of Latchamma, in 
March, 1892. 

Thereupon disputes arose, ang various members of the Keesara 
family, who were agnates of the last male Zamindar, claimed that 


~. the estat® was an ordinary Hindu estate owned by a joint Hindu 


family, ffirther saying that the present respondent had no title as‘an 
adppted ‘son, there neither havfng been any authority to adopt nor 
any adoption in fact. The defence set up a cystom of impartibi- 
lity and descent by lineal primogeniture and the title by adoption, 
and furthe§ pleaded the Limitation Act. - 

~ *P, C. A. Nos. 12 and 13 of 1925 
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The District Judge, in a very careful judgment, found that the 
estate was an impartible one, and that the plaintiffs’ claim was ill- 
founded, resting largely upon forged documents; and he dfsmissed * 
this suit, which though first in time is second under the order 
consolidating these appeals. The District Judge further held that 
the defence of the Limitation Act, if it was required, would have 
been a sufficient answer to the suit. 

On appeal, the High Court affirmed this judgment. Both 
Judges held in express terms that the case of the plaintiffs had 
not been established. The Chief Justice further held that the 
defence of the Limitation Act was good. The other Judge did 
not find it necessar? to express dn opinion on the point. 

When the matter came before their Lordships, counsel for the 
appellants in the first suit fount! himself unable to resist the con- 
clusion that the decisions in India had turned upon matters of 
fact upon which there were concurrent findings in both Courts, 
and he was unable to take this case out of the ordinary rule of 
this Board, refusing to interfere except in very special cases with . 
decisions turning on concurrent findings of fact. It was clear, 
therefore, that this appeal must fail. 

In the second suit, first in the consolidation order, one of the 
Keesara agnates purported to accept the position that the estate 
was by custom an impartible estate. He did not, however, accept 
the further proposition that it descended by lineal primogeniture. 
He claimed that he was the nearest reversionary heir excluding 
the respondent, whose adoption he contested. The defence denied 
the plaintiff’s title, set up the adoption, and pleaded the Limita- 
tion Act. When the case came before the District Judge, he 
decided in favour of the respondent on all grounds. He held that 
the estate descended by lineal primogeniture, and that if this was 
the case, the plaintiff was not the next heir even if there were no 
adoption. He further held in favour of the adoption and the 
defence of the Limitation Act. 

When the case came before the High Court, the decision was 
affirmed, and the appeal was dismissed. ‘The learned Judges of 
the High Court do not appear to have considered the question 
whether the plaintiff was, if the adopted son were excluded, the 
nearest reversionary heir. But the conclusions at which they had 
arrived in the former suit were sufficient for dismissing this suit 
also; and accordingly both appeals were dismissed of the 1st May, 
1919. e 

. Here, their Lordships must pause to comment ypon -the 
lamentable delay which has taken place. ‘These suits, as already 
observed, were both started in the year 1895 in*respect of claims 
which, if well-founded, would have accrued in 1892. It is true 
that some of the delay is to be accounted for by the fact that 
when the cases first came before the District Judge, heeattempted 
to deal with them by a short cut, deciding in favour of the 
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respondent on 21st May, 1904, and that-time was consumed in Cru 
the appeal from these orders and the consequent remand. But 
* he gave his second judgment on 14th April, 1914, and it has — 
taken till now to bring the matter before their Lordships. Some | K=#s4" 
A y VENKATAR- 
delays are to be accounted for by the fact that in the agnates -parya 
suit there were very many plaintiffs, and that all of them except v. 
the one plaintiff. were made defendants in the other suit; and AA 
that from time to time deaths occurred, and that new parties Ranca 
had to be added by way of revivor or of supplement. Row 
But, even so, the delays are discreditable. 


= Lord 

Now with regard to the second appeal. It was rightly con- Phillimore 
tended by counsel for the respondent that®before any enquiry 
was made into his client’s title, the plaintiff had to prove his 
own. title, and that upon the holdfng of the District Judge, which 
he was prepared to support, the plaintiff had in any event no 
title. So far as this line of defence was indicated, it seemed to 
their Lordships not unlikely that it would succeed. But as it 
also seemed to their Lordships that the grounds on which the 
High Court decided might be sufficient, and that the conclusions 
arrived at in the first suit as to the impartibility of the estate 
and its descent by lineal primogeniture, must also be accepted 
in this second suit, they proceeded to hear the argument upon 
the question of adoption. 

Now this was attacked in three ways. First of all it was said 
that Latchamma had never adopted; secondly, that her husband 
‘had never given her authority to adopt; and, thirdly, that the 
alleged written authority to adopt, on which reliance was placed, 
could not be looked at as it had not been registered in British 
India as required by the Registration Act. 


. Several of these points turn on questions of fact. Both 
Courts found that Latchamma had adopted the respondent. Both 
found that there was no oral authority from her husband, but 
both found that the written authority, if it could be looked at, 
was genuine. Then came the questions under the Registration 
Act, and here again one of these questions also turned upon fact, 
and so turning, was again found in favour of the respondent, gnd 
upon none of these questions of fact has any reason been shown 
to their Lordships for not accepting the concurrent findings. 

The Indian Registration Act, 1877, provides,by Section 17 
that an authority to adopt nôt”conferred by a will shall be regis- 
tered, end by Section 25 that any document requiring registration 
which has been executed outside British India, shall be presented 
for registration, within fous months after its arrival in Brttish 
India, and by Section 49 that no document required by 
-Section 17 to be registered shall* be receivéd in evidence unless 
registered in accordance with the Act.‘ `° 


It was contended for this appellant that Latchamma, who 
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had left Hyderabad after her husband’s death, and come to reside 
at her old home, had brought the document with her into British 
India, more than four months before she presented it for regis- 
tration. This issue of fact, if it was open after the decision of 
the Registrar, was found in favour of the respondent. 

The one question that then remained was whether the docu- 
ment which was in fact registered had been duly presented as 
required by the Act. 

The sections which relate to this matter are the following:— 

i 32, Except in the cases mentioned in Section 31 and Section 89, 
every document to be registered under this Act, whether such registration 


be compulsory* or optional, shall be presented at the proper registration 


office, 

by some person executing x claiming under the same, or, in the case 
of a copy of a decree or order, claiming under the decree or order, 

or by the representative or assign of such person, 

or by the agent of such person, representative or assign, duly authorized 
by power-of-attorney executed and authenticated in manner hereinafter 
mentioned. ‘ 

40. The testator, or after his death any person claiming as executor 
or otherwise under a will, may present it to any Registrar or Sub-Registrar 
for registration, i : 

and the donor, or after his death the donee, of any authority to adopt, 
or the adoptive son, may present it to any Registrar or Sub-Registrar for 
registration. 

41. A will or an authority to adopt, presented for registration by the 
testator or donor, may be registered in the same manner as any other 
document. 

A will or authority to adopt presented for registration by any other 
person. entitled to present it, shall be registered if the registering officer 
is satisfied, 

(a) that the will or authority was executed-by the testator or donor, 
as the case may be; f 

(4) that the testator or donor is dead; and 

(c) that the person presenting the will or authority 1s, under Section 40, 
entitled to present the same. 


°? Now the authority to adopt was presented to the Registrar 
on 20th August, 1892, by Nayani Raghara Reddy, who describes 
himself as rfatyral father and guardian of the minor, The Regis- 
trar examined witnesses and came%té the following conclusions:— 
From the depositions of the above-said witnesses I have satished myself 
e with respect to the matters mentioned herein below:— td - 
° (1) That this document was exe@uted and given, by the “person who 
purports to have executed and given it. 
(2) That the*executant is dead. 
(3) That the®person who presented this document has authority accord- 
ing to Section 40 of the Registration Act to present the same, 
e 
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And thereupon he registered the document. 

The contention is that the person presenting was, though the 
Registrar ehad accepted him, nevertheless not -the person who 
‘could lawfully present under the terms of the Act. The argu- 
ment took this shape. First that Section 40 excludes the pro- 
visions of Section 32 and limits the persons entitled to present 
for registration an authority to adopt, to the actual donor if living, 
and to the donee and the adopted son after the donor’s death, 
and that it will not do to have it presented by the representative 
of the adopted son. ae 

Their Lordships do not take this view. They agree with the 
learned Judges in the Court below and on thiseparticular point 
they would specially refer to the judgment of the second Judge 
in the High Court, Sadasiva Aiyar, Je 


Section 40 is intended for the case of what may be called 


ambulatory documents, documents which can be revoked at any 
moment, and which will have no binding effect till the death of 
the executant, and to that extent they are taken out of Section 32. 
An intended executor, legatee or donee of-a power might 
possibly under Section 32 be considered as a person claiming 
under the instrument. But he is not to -be allowed to present a 
document for registration while it is still capable of revocation. 
On the other hand, the class of persons who after death may 
claim to register, is defined and it may be-said expanded. It is 
not merely the executor but also the legatee.. It is not merely the 
donee of the power to adopt, but also the person claiming to-have 
been adopted. These are the principals. Then given the prin- 
cipals, Section 32 introduces certain agents who can take the place 
of principals, and one of- these agents is the representative of a 
person claiming under the document. Now the word representa- 
tive is defined in Section 3 as including the guardian of a minor. 
Here the person presenting describes himself as being the natural 
father and guardian. It is said that when adoption has once 
taken place, the adopted child is removed wholly out of his natural 
family, and that his natural father has no longer a legal relation 
to him. This may be taken to be the case; butwhat is to 
happen when a child of tender years, as was the case here, is 
actually residing with his natural father, and has no appointed 
guardian. When one remembers that the definition of represen- 
tative does not make it equal to, guardian, but saye that it in- 
cludes guardian, might it not well be said that in these circum- 


stances-agd®in the absence of any legally appointed guardian the, 


natural fatMer was the representative? 

Howevef, it is not necessary’ to decide this. It appears that, 
as so often happens, the adoption was of a child of, the same family, 
and that if the child be taken as having entered jnto his adoptive 
father’s family, the natural father was nevertheless the nearest 
male agnate, and the proper person to be appointed guardian, and 
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Crm the proper person to act as natural guardian in the absence of any 
Iņ judicial appointment. If there were any doubt upon these facts, 
it might further be observed that, by Section 41, the Registrar 
Peere is made the Judge whether the person presenting the authority is 
sayya Entitled to present it, and though objection was raised on behalf 
v. of this appellant to the registration on the ground that it was out 
Scan of time, no similar objection was raised as to the propriety of the 
Ranca person presenting. i 
Row ` If this conclusion be arrived at, it is as unnecessary to enter 
- Tord upon the defence of the Limitation Act as it is upon the question 
Phillimore of the plaintiff’s title. Neither is it necessary to discuss the 
important but semewhat abstruse question, whether the respond- 
ent being at that time resident in and a subject of the State of 
the Nizam, can rely upon*the unquestioned fact that his status 
as an adopted child was accepted by the Courts in the Nizam’s 
dominions, as a binding: decision on the question of his status 
precluding all dispute as to the fact and lawfulness of his adop- 
tion. 








Upon the whole their Lordships will humbly advise His 
Majesty that both appeals fail, and should be dismissed with 
costs, 


In 1913 a petition by the respondent was before the Board, 
applying for special leave to appeal from the orders remanding 
the suits. The Board did not feel able to advise that special leave 
to appeal should be- granted from interlocutory orders, so their 
Lordships directed the petition to stand over generally until the 
proceedings on the merits in the Courts below had terminated, 
and they intimated that the costs of that application ought to be 
costs in the suits. As no order has been made in the Courts 
below as to these costs, it remains for their Lordships to advise~ 

~ that these costs should be included by the respondent in his 
costs of these appeals, which the appellants will pay. As the 
petitioner has been successful in these appeals his petition has no 
further object and should be dismissed. 

Their Lordships will humbly advise His Majesty accordingly. 

Douglas, Grant and Dold—Solicitors for the appellants. 

T. L. Wilson & Co.—Solicitors for the respondent. 


AL J. È PRIVY -COUNCIL i 47 


'  BOMANJI ARDESHIR WADIA ano OTHmas 
o versus a 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL* 


Interpretation of Deeds—Rules of—Reference to previous correspond- 
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VISCOUNT 
DUNEDIN, 


It is well-settled that when parties have entered into a formal Loro Suav, 
contract that contract must be construed according to its own Lorn BLANES- 


terms and not be explained or interpreted by the antecedent 
communings which led up to it. This is egpecially true of a 
conveyance. There even, if there has been a Pormal antecedent 
contract, that contract cannot be looked at to control the terms 
of the conveyance; much less can mere communings which could 
only show what parties meant to do bur cannot show what they 
did. 


- APPEAL from a decision of the High Cuti of Judicature at 
Bombay. 


W. H. Upjohn, K.C. and E. B. Raikes for the appellants. 
Sir G. R. Lowndes, K.C. and K. Brown for the.respondent. 


Viscount Dunepin—Early in the last century an ancestor 
of the leading plaintiff for services rendered to the Government 
received a grant of Rs.4,000 per annum. In 1844 his successor 
prayed that the grant might be changed into a grant of villages 
in Salsette, an island near Bombay. This, after some negotiations, 
was done in 1847 and the grant which falls to be construed in 
this action was given. . This grant, after a preamble narrating the 
original grant of Rs.4,000 to the family and the request that it 
might be exchanged for a grant of villages, goes on as follows:— 

The aforesaid “Villages of Juhu and Vile Parla in the island of Salsette 
are hereby assigned to you and your heirs in perpetuity from the year 
A. D. 1847-8. The particulars of the cultivation, etc., founded on the 
Jamabandi of 1842-3 and the conditions of the grant are as follows:— 

Then follows a long and minute description of the villages, 
the boundaries and the, various lands from which revenue wase 
levied, calculated partly on the lands and partly on the produce 
. of brab trees which are tapped for toddy. All the particulars 
referred to lands as held by various ryots or sutidarg as to whose 
position explanation will be shortly given. The list ends with 
a summatien of the revenue at the- sum of Rs.4,679-1-8 From 
this is dedected “the amount of your inam Rs.4,000”. It is 
added that there age 97 undrawn brab trees for which “ the 
grantee is to pay Rs.20-14-4,” making the whole sum payable 
by him as the’surplus over the Rs.4,000, Rs.700. Subsequently, 
on condition sof the surrender of certain other lînds not included 
*P. C A. No. 97 of 1927 , 
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in this grant, the Rs.700 was reduced to Rs.200. The deed 
then goes on with various conditions which will be examined here- 
after. j i 

It is now expedient to explain the position of the ryots or 
sutidars. By legislation 1808, the sutidars in Salsette were declared 
to be permanent proprietors of their lands so long as they paid the 
amount of their assessment, and this assessment was fixed at a 
sum equivalent to a certain share of the produce and could be 
revised every five years. ~ 

The effect of the deed is in their Lordships’ view quite clear. 
It isa grant of the villages. The villages consist partly of land 
occupied by sutidars and partly of land not so occupied. So far 
as the land occupied by the sutidars is concerned, the grant 
becomes in effect a grant of the revenue payable by them. So 
far as the other land is concerned, though the grant is to the 
grantee, yet if he brings it under cultivation, he is bound, in virtue 
of a condition which will be hereafter quoted, to pay the assess- 
ment just as a new sutidar would have to pay had he been settled 
there by the Government. ; 

The grantee entered into possession under the grant and his 
heirs succeeded. They annually paid the Rs.200 and have drawn 
regularly the revenue from the sutidars as that revenue was from 
time to time fixed; in particular there was an increase in 1885 
and they recovered the increased sum. The appellants represent 
the original grantee. They were in actual possession of certain 
portions of the land not held by sutidars, but they do not appear 
to have, brought additional land into cultivation. In 1879 the 
Bombay Government passed an Act called the Bombay Revenue 
Act. By this Act, section 48 (2) :— 

Where land assessed for use for any purpose is used for any other 
purpose, the assessment fixed under the provisions of this Act upon such 
land shall, notwithstanding that the term for which such assessment may 
have been fixed has not expired, be liable to be altered and fixed at a 
different rate by such authority and subject to such rules as the Governor- 
in-Council may prescribe in this behalf. 

And by section 214 the Governor-in-Council was authorised to 
make rules regulating the assessment of land to the Land Revenue 
and the alteration and revision of such assessment and the reco- 
very of fand revenue. Rules under that section, were published 
in 1907. Rule 1 provided tht *when land assessed for purposes 
of agriculture only is subsequently appropriated to any purpose 
unconnected with agriculture, the assessment upon tke*land so 
&ppropriated shall, unless otherwise directed by the Governor, be 
altered and fixed and revised by the Collector. After providing 
in subsequent rules that when an application for a permission to 
appropriate the lafid to other purposes than agriculture is received 
by the Collector, he should forward it to the holder of the alienated 
village who should then state whether the application should be 
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granted or refused, it -goes on -to say that-afer that the Collector 
shall direct the’ village officers to levy any altered assessment so 
érdered And such -altered assessment -shall be levied in the same 
manner.as‘other land revenue:and shall be credited wholly to the 
holder or holders of the flienated..village where such holder or 
-holders are entitled to the whole land revenue of the village or 
proportionately.to the: share of such holder or holders when such 
holder or holders are entitled to a proportion only of the land 
revenue in accordance with the. conditions under which such 
Bola ot holders hold the alienated village. 

..In November, 1916, without any intimation to the plaintiffs, 
a ‘surveyor began to survey various building. ptots in the village 
of Ville Parla, with ‘a view to fixing a building assessment thereon. 
On this coming to their knowledgt ‘the plaintiffs wrote asking 
foram answer as to whether -the Collector considered that the 
building. or non-agricultural assessment should be paid to them. 
To this they. recéiyed a reply that the Government’s view of the 
grant was that the grantees had no ‘right to a’ non-agricultural 
assessment, . which: belonged to the. Government. After some 
ineffectual appeals to Revenue Officers the: plaintiffs raised the 
present suit -to determine the question. -The leading demand is that 
a declaration should be made that the non-agricultural- assessment 
levied under a statute of rules should be’ paid to them as in place 
of. the agricultural assessment which -they ‘previously received. 
They also asked for repayment of a- building assessment which 
had been levied on lands in their own actual possession. 

The suit depended before the Joint Judge of the ‘Thatta 
District.. He held that the plaintiffs were entitled to recovery of 
such assessment as had been made on lands in their actual posses- 
sion, but as regards the main claim he dismissed the action. Appeal 
was taken to the High Court of Judicature at Bombay which 
affirmed ‘ the ‘judgment. ‘and from that judgment the plaintiffs 
appeal to His Majesty in Couricil. 

The learned trial Judge examined with great care the corres- 
pondence ‘which took ‘place between ‘the parties before the deed 
of 1847 was ‘granted, and he’ came to his opinion on the true 
meaning of the’ deed, as he puts it himself, “ after a careful con- 
sideration of the deed i in ‘the light of, the “correspondence.” Their 
Lordships must say at once that this way of approaching’ the true 
construction of the deed is quites iMegitimate. The learned Judge 
in another o Passage says ‘that because the. correspondence is referred 
to in the “peed that makes it part and parcel of it. The only 
reference to,the ‘cortéspondence į gs in the narrative in the preamble 
of ‘the deed that, tHere þad. been such a correspondence, but it is 
a vitdl-mistake to suppose that thatjimtroduces the correspondence 
as a part of the deéd:” Nothing is ‘better settled than that when 
parties have entered into a,formal.contract that contract must be 
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construed according to its own terms and not be explained or 
interpreted -by the -antécedent communings which led up to it. 
This is especially true of a conveyance. ‘There even, if ‘there. hds 
been a formal antecedent contract, that contract cannot be looked 
at to control the terms of the convefance; much less can mere 
communings which could only show what parties meant to ‘do. 
but cannot show what they did. It would be otiose to set forth 
at length the authorities, but reference may be made to Shore v. 
Wilson’,. dictum by Baron Parke, Smith v. Doe, d. Jersey’, 
Prison Commissioners v. Clerk of the Peace for Middlesex’, 
Sir G. Jessel, at p. 511; and Lee v. Alexander, where, although 
the case is a Scotch case where the law is the same, Lord Selborne 
states the proposition as a general one (8- App. Cas. at.p. 868). .. 

While their Lordships h@ve thought it expedient to make it 
quite clear that this method of approaching the question used 
by the trial Judge was illegitimate, they note that no such criticism 
can be directed to the judgment of the High -Court. Those 
learned Judges, although only expressing their opinion as a doubt 
as to the admissibility of what the trial Judge had done, yet clearly 
make up their minds on the construction of the deed, but the 
result at which they arrived is the same as that arrived at by the 
trial Judge. Their view is tersely expressed by the first finding 
of -the trial Judge: “The grant is neither an absolute grant of 
the soil nor a mere assignment of the revenues, It is merely an 
assignment of Rs.40,000 out of the revenue of the village subject 
to the conditions of the grant.” a se 


From that view ‘they deduce the further consideration, that 
what they called conditional or enhanced assessment belongs to 
the Government. aah: a 


In their Lordships’ view this is a complete inversion of the 
scheme of the deed, prompted rather by a view as to what in the 
circumstances the Government ought to have done rather than 
by a strict observation of what ‘they did do. No doubt it was 
clear that the Government intended and thought that what they 
were giving was worth’ Rs.4,000; ‘but they were not giving 
&s.4,000. On the contrary they were giving something instead’ 
of Rs.4,000 which at that time they’ were paying in cash. Now 
whenever one person gives another something instead of what he 
has got, both parties take the risk of whether the thing that is 
given will keep, or lose, ot enhance'its value: Even an obligation 
to pay iñ currency is liable to that tisk. The ‘fluct®ayions in 
quite recent years in’ European rates of exchange have brought’ 
Rome that lesson to many an unfortunate grantee. "Now what 
did the-Government grant by the deed? “Indubitably they. grant- 
ed not money but villages. ‘These are the only words of convey-' 
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ance. The. something they were giving, że., villages, were on Crm 
accurate calculation worth more than Rs.4, 000 yearly,-which was {azs 
the sumeof which in cash the Government were being relieved. _— 
They calculated to a rupee what the gift was worth, and then say BoMANJ! 
“deduct your inam,” i.e.,eyour old free grant, and you will find r 
you get Rs.600 odd too much. There is a little extra for some The Secre- 
brab trees, and therefore you will become bound to pay us Rs.700 giia con 
a year, and that is to be an ordinary- debt recoverable like any ` Inpa 
debt by process. How fantastic is the idea to turn this into what’ |; 

» isecunt 
a Judge. of the trial Court called an “annuity” of  Danedm 

s. 





Doubtless, however, the villages are grantet under conditions. 
Their Lordships will now analyse the conditions. Conditions 1, 2 
‘and 3 have been already dealt with? for they embody the calcula- 
tion of how much is the worth of the lands and the brab trees 
and how much they exceed Rs.4,000 and they provide for the 
payment of Rs.700 as excess, which excess is to be paid as 
an ordinary debt payable on a day-certain and recoverable by 
process. Thé fourth and fifth conditions explain that if the 
grantee brings into cultivation any land not then cultivated and 
consequently not assessed, he will after a certain moratorium be 
liable to assessment for that, just as the ryots are for their land. 
Then come the fasciculus of conditions 6, 7, 10 and 14, which 
secure the provision to outsiders of quasi easement right hitherto 
enjoyed. - Then the position of the grantee to the ryots or 
sutidars is specially dealt with, and those articles had better be 
quoted in full:— 

8. You are to continue the ryots in the free enjoyment of their sootee 
lands, brab and other trees of which they are the owners as well. as such 
other privileges as they may be entitled‘to in the same manner as they 
have enjoyed them before. 

11, You are ‘not to alter- the - present mode of assessment nor to 
introduce any new tax but to collect’ your rents from the ryots according 
to the commutation’ taxes as they may be fixed from time to time in ‘the 

' Island of Salsette. You are not to fix your instalments earlier than 
those fixed for the Government, villages, though you may postpone thgm 
to a-later period should you wish it. 

12; In the event of land assessment being increased or any other 
modifiggtion introduced in the existing revenue system ,of *the Island of 
Salsette by, the authority of* the Government, the E shall Have opera- 

etion within the villages hereby ‘granted to you. . 
; The remaining conditions have to do with miscellaneous 
Matters ist which, the granteesis warned against trying to exeréise 
any magisterial authority, etc. Then there is one condition on 
which the learned counsel for tht respondént laid great stress, 
namely, condition 20:— 


` 20. It is clearly to he understood that this deed confers no right 
° 


Civ 


1928 





BoMANJI 
ARDESHIR 


v. 
‘Tue SECRE- 
TARY OF 
STATE FOR 
INDIA 
Viscount 
Dunedin 


52 | ‘PRIVY COUNCIL. 41929] 


which, the Government does not now possess and only such portion of 
the rights of Government as may be herem specifically granted is granted 
to you. 


And in conclusion, section 21 provides that the grarft is only 
to be to the géantee and not to disponees and that on failure of 
heirs the grant is to revert to the Govérnment. 

It will be observed that these conditions leave the matter of 
the grant exactly as it was, że., that the only grant is the grant 
of the villages. The learned Judges having settled as mentioned 
that the deed is the grant of an annuity then proceed to consider 
what is to be the fate of the building assessment which is imposed 
on such ryots as have decided to divert the land from agricultural 
to building purposes and come to the conclusion that this extra 
assessment, as they call it, belongs to- the-Government. Here 
there is another misconceptio&. The Act of 1879 by section 48 
does not provide for an additional assessment; it only provides 
for an altered assessment to be imposed according to rules. Once 
the building assessment is imposed, the old agricultural assess- 
ment has gone for ever. This, if it is thought out is quite logical. 
The root idea of British rule in India is that he who has the soil 
must pay, not in kind like a proper tithe, but in money, a certain, 
proportion of what he gets from cultivation, and this money pay- 
ment can be raised from time to time so as to maintain the 
proportion to the fruits of cultivation which have increased. If 
therefore the cultivation for agricultural purposes is given up and 
the land is used for building, the building assessment carries out 
the same idea, as being the equivalent for a certain proportion 
of what the cultivation of lands under these new conditions might 
bring. Therefore, inasmuch as the ryot’s agricultural assessment 
in virtue.of the grant of the village went to the grantee, so does 
the altered or building assessment unless under the rules, which 
the Government have power to make, its destination is in some 
way altered but the rules absolutely recognise the same right. 

Section 5, already quoted, says that the altered assessment 
shall be levied in the same manner, że., as the agricultural assess- 
ment is levied, and shall be credited to the holder or holders of 
the alienated village or a holder in part. Now, by section 3, of 
the Land Act, the interpretation section, it is settled what is 
an alienated village. ‘“‘Alienated,” says that section, sub-section 20 
“means transferred in so far as the rights of Government to 
payment of*tle rent or land seyenue are concerned wholly or 
partially to the ownership of any person.” Before the grant the 
Government were the holders of the village as a whale*entity, 
the sutidars being proprietors of their own respective, plots, but 
in no sense owners of the village. Then by ‘the deed of 1847 
the village was alienated as alienated is defined in the section 
just quoted and sœ alienated to the appellants. They were then 
the owners of the village. They are not, however, the proprietors 
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of the whole village, because there is still land on which assess- Cwn 


ment may be allowed when the Jand*comes.into cultivation, and ‘Jana 
that amount of assessment by the terms of the deed ; goes to the .—— 

. Government. This ownership, however, is not an ownership- in ROMANTI 
‘esse but is an ownership in ‘posse. Now it would be pure specula- “p 
tion to fix the proportion which the ryots assessment enjoyed Tue Secre- 
by the appellants bears to the possible amount which the Govern- iit" Tor 
ment will enjoy if other land is brought into cultivation. The ` Inpa 
simple plan therefore seems to be to fix that when a building 
assessment :comes into being that assessment should come to the 
person to whom the agricultural amount which it displaces should 
go. °. 

Condition 20, which the respondent’s. counsel so strongly 
pressed, has no application. The building assessment is not a 
grant now of the Government of something which they did not 
possess in 1847 but do possess now. It is not a grant at all. The 
old agricultural assessment was granted. Then comes legislation 
- which binds the Government just as much as the grantees, and 
turns that agricultural assessment into an altered building assess- 
ment; but it is still the same assessment on the same lands. 

Their Lordships are therefore of opinion that the judgment 
must be reversed in so far as it denies the appellants all right to 
building assessment, and that a declaration should be made to the 
effect just stated. The rest of the judgment will stand. The 
appellants must have the costs before this Board and in the Courts 
below. Their Lordships will humbly advise His Majesty accord- 
ingly. 

Ranken, Ford and Chester—Solicitors for the appellants. 

The Solicitor, India Office—Solicitor' for the respondent. 
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Legal practitioner—Professional “misconduct—Preparation of affidavit  —— 


containing false statements—Responsibility for. , yeeo 
UNEDIN, 
The appellant, who was aebgrrister and solicito? if the Colony Lorn Smaw, 


of Nigeria, prepared an affidavit on behalf of a client which con- Lorn Branrs- 
tairtd untrue statements “in unqualified language. Their Lord- BURGH 
ship@ of the Privy Council, while holding the appellant free from e 
moral blame, „held that tht case disclosed at least an error o 
judgment and want of care on the part of the appellant in’ the 

« preparation of the affidavit which would justify an order of his 
suspension from practice for 3 months. ° 


2 *P, C. A. No. 56 of 1928 
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APPEAL from an order of the Supreme Court of Nigeria. - 

R. M. Montgomery, K. C. and H. Douglas, for the appellant. 

R. S. Cripps, K. C. and S. E. Pocock, for the respondents. * 

The following judgment was delivered by 

Loro Dunepin—This is an appeal from an order of the 
Supreme Court of Nigeria, dated the 12th November, 1927, order- 
ing that the appellant, a barrister and solicitor, should be guspend- 
ed from practising within the jurisdiction of the Court for three 
months from that date. 

The misconduct alleged was in connection with the making of 
an affidavit prepared by the appellant and sworn by the appellant’s 
client. The affidavit contained 'a paragraph stating that no in- 
formation had been sworn by anyone to necessitate a warrant for 
the client’s arrest. This statement proved to be untrue. 

Their Lordships think that para. 8 of the affidavit containing . 
the statement, both from its nature and also when read in con- 
junction with the other paragraphs, imports, on strict scrutiny, no 
more than a statement based upon the best of the deponent’s 
knowledge, information and belief, the extent of which, as dis- - 
closed by the client to the appellant, was sufficient to justify the 
insertion in the affidavit of a paragraph as so qualified. Literally 
read, however, the paragraph is quite unqualified. 

In these circumstances it was, in their Lordships’ opinion, at 
the least an error of judgment on the part of the appellant to 
omit an express statement of the limitation to which the depo- 
nent’s assertion was necessarily subject, and while they would be 
slow to impute in all the circumstances moral blame to the appel- 
lant for the omission, they think that the standard of care to be 
exacted from practitioners in the Colony is pre-eminently a matter 
for the Judges of the local Court. Accordingly their Lordships 
are not prepared to interfere in this matter with the order of the 
Supreme Court of Nigeria; but they think that although the 
appeal therefrom must be dismitsed, it should be dismissed with- 
out costs. 

They will humbly advise His Majesty accordingly. 

E. F. Hunt—Solicitor for the appellant. 


* — Burchells—Solicitor for the rgspondents. 
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po KARIMULLAH (Applicapt) oe 
: a ae versus — i TT 
RAMESHWAR PRASAD: (Opposite party)* a 
wY, 


Criminal Procedure Code, section 476—Prosecution under, ordered by eis 
“Munsif—Appeal to District Judge—Transferred to Subordinate Muxery, J 
` ‘Judge—Jurisdiction, question of—Bengal,‘N.-W. P. and Assam 

Civil Courts Act, Section 22—Provisions of. p ` 

oa In a suit on a bond for recovery of a certain sum the Munsif, 

' ` ‘finding plaintiff's claim to be excessive, directed his prosecution 

` under section 476 of the Criminal Procedure Code holding him 
guilty,- prima facie, under- sections 209 and 210 of the Penal 

_ Code. » Plaintiff, thereupon, preferred an appeal which the Dis- 
‘. trict Judge transferred to a Subordinate Judge who eventually 
heard the case and, being of opinion that the prosecution was 
sunjustified, ordered the revocation of the complaint. Held, that - 
the District Judge was ‘authoriséd under section 22 of the 
Bengal, N.-W. P. and Assam Civil Courts Act to transfer the 
appeal from an order of the Munsif to the Court of a Subordi- 
nate Judge, k l 
Narain Das v. Emperor, 25 A. L. J. R. 559, followed. 


-Cvp Revision from an order of Basu MaKHAN Lat, Addi- 
tional District Judge of: Moradabad. i 


A. M. Khwaja and Har Krishna Sabai, for the applicant. 
Iqbal Abmad and S. N. Seth, for the opposite party. . 
The following judgment was delivered by 


Mukerji, J.—The only point urged in this application is whe-  ygyherji, J. 
ther the court below had jurisdiction to hear the appeal. 

It appears that the opposite party, Rameshwar Prasad, brought 
a suit on a bond for recovery of certain amount of money against 
Karimullah and others. Karimullah is the applicant in this Court. 
It was found that Karimullah had paid up a good deal of thg 
amount claimed and the claim of Rameshwar Prasad was exces- 
sive. At the instance of Karimullah, the Munsif directed the 
prosecution of Rameshwar under section: 476 of the*Code of 
Criminal Procedure, it being hél@ by him that Rameshwar was, 
prima fage, guilty-of the offences under sections 209*and 210 
of the ‘Indian Penal Code. Rameshwar filed an -appeal to the 
District Judge and the Districts Judge transferred the appeal to % 
Subordinate Judge: . The Subordinate Judge heard the case and 
held that the Munsif’s order directing the pfosecution was not 
justified. He ordered the revocation of the cOmplaint. 

° *Civ. Rev. No. 107 of 1928 
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Mr. Khwaja has argued that the District Judge had no juris- 
diction to transfer the case to the Subordinate Judge and he has 
cited two Calcutta cases. 

So far as this Court is concerned, it is firmly established now 


‘that a court exercising jurisdiction under section 476 of the Code 


of Criminal Procedure does not cease to be a civil court. . The 
proceedings taken by the court are of a civil nature, although 
not covered by the Civil Procedure Code. It has- therefore been 


- held that a revision can lie only under section 115 of the Code of 


Civil Procedure and section 439 of the Code of Criminal Proce- 
dure has no application. 
An appeal is provided by the Criminal Procedure Code, sec- 


tion 476B, against an order passed under section 476 of the same - . 


Code. Such an appeal woul@ be an appeal from an “ order” of 
the court. In this case, the appeal was against the ‘order’ of . 
the Munsif. A District Judge is authorised under section 22 of `' 
the Bengal, N. W. P. and Assam Civil Courts Act, to transfer 
an appeal from an ‘ order’ of a Munsif to the court of.a Subordi- 
nate Judge. It would follow, therefore, that it was competent 
for the District Judge to transfer the present appeal to the court 
of the Subordinate Judge. The principle that the District Judge 
could transfer such cases to another officer of competent juris- 
diction, was established by previous cases in this Court. The 
latest one is Narain Das v. Emperor.: That was, however, a 
case in which a District Judge had transferred an appeal to an 
Additional District Judge. But the transfer was justified under 
section 8 of Bengal, N. W. P. and Assam Civil Courts Act: The 
same principle applies when the transfer is made under section 22 
to the court of a Subordinate Judge, the appeal being from an 
order of the Munsif.  - 

I hold that the Subordinate Judge had jurisdiction to hear 
the appeal. This application therefore is without merits and fails 
and is hereby dismissed with costs. 

; Application dismissed 


*p, C. A. No. 56 of 1928 
171927] 25 A. L. J. R, 559 
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° $ BHAIRON PRASAD (Applicant) 
, Pe s versus 
E «e KING-EMPEROR (Opposite party)* | 
Criminal Procedure Code, section 197 (1.)—Anonymous complaint against 
Municipal - member—Cognizance ‘by District Magzstrate—When 
barred—High Court's inherent power to interfere—Section 561A, 
‘provisions of. 

When any public servant,, who is not removable from his 
office save by or with the sanction of the Local Government or 
some higher ‘authority, is accused of any offence alleged to have 
been committed by him while acting, or purporting to act, in the 
discharge of his official duty, no court shall’ take cognizance of 
such offence except with the “previous sanction of the Local 
Government. 

Where on receiving anonymous complaint that a Municipal 
Commissioner had acquired a share in a contract with the Board, 
the District Magistrate immediately took cognizance and had 
the said Commissioner’s account-books seized after a search of 
his house by a Deputy Magistrate, beld, that the High Court 
had jurisdiction independently of the Criminal Procedure Code 
to interfere in this case. Held, further, that the District Magis- 
trate had no jurisdiction to take cognizance as he did and therefore 
all proceedings should be stayed. 

APPLICATION under section 561A of the Code of Criminal 
Procedure Code. ; 

Kumuda Prasad, for the applicant. 

Uma Shankar Bajpai (Government Advocate), for the 
Crown: 

‘The following judgment was delivered by 

Daa, J.—This Court is much handicapped by neither the 
Deputy Magistrate, Mr. Wali Bakht, nor the District Magistrate 
of Agra quoting (except in .one instance in one report) a single 
' section of the Code of Criminal Procedure, which is the only 
Code laying down rules for the guidance of Magistrates in the 
procedure that they should follow. It appears that a complaint, 
possibly anonymous, was made to the District Magistrate against 
Babu Bhairon Prasad to the effect that he being a member of the 
Municipal Board of Agra acquired a share in a contract with the 
Board: Such conduct on the part of a member of a Municipal 
_ Board is prohibited by the préisions of section®82(1) of the 


U. P. Mynicipalities Act of 1916 and is made punishable as if the ' 


membe? who acquired an interest in the contract had committgd 
an offence ander section 168 ofthe Indian Penal Code. It appeass 
. that (though it cannot be said’ for certain as no specific details 
are given by either Magistrate and the learned Government Ad- 
vocate was not in possession of all the details) the District 
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Magistrate immediately took cognizance and started an inquiry, 
which inquiry could only be under section 202 of the Code of 
Criminal Procedure. The account-books of Babu Bhairen Prasat 
were taken possession of after a search of his house and examined 


‘ under the order of the District Magtstrate to discover whether 


the complaint as to his contract with the Municipality contrary to 
law was correct or not. It appears further from the report of 
Mr. Wali Bakht that the examination has revealed further alleged 
offences committed by Babu Bhairon Prasad. 

In my opinion the District Magistrate had no jurisdiction 
whatsoeyer to take.cognizance as he has done. The learned 
Government Advecate was inclined to think that the District 
Magistrate was acting in his capacity as executive officer. An 
t executive officer’ is nowhere defined, so far as I know, and the 
argument possibly means that Mr. Nethersole being head of the 
Agra district can do what he pleases within the limits of that 
district without reference to the Code of Criminal Procedure. 
The District Magistrate himself, however, does not lay claim to 
any such power and has specifically stated in his report that Mr. 
Bakht undertook the inquiry in consequence oft orders passed by 
Mr. Nethersole as District Magistrate for inquiry into a specific 
complaint of misconduct as a Municipal member on the part of 
Lala Bhairon Prasad in connection with certain gram contracts. 
Obviously, therefore, Mr. Nethersole claims to have taken action 
under sections 190 and 202 of the Code of Criminal Procedure, 
This disposes of the question whether the High Court has juris- 
diction or not to interfere in this case. In-whatever capacity any 
officer of the Crown in certain actions taken by him orders search 
of the house of a public servant or of a subject of the Crown, I 
think that this Court would have jurisdiction independently of 
the Code. Nothing in the Code shall be deemed to limit or affect 
the inherent power of the High Court to make such orders as may 
be necessary to give effect to any order under this Code, or to pre- 
yent abuse of the process of any court, or otherwise to secure the 
ends of justice (section 561A of the Code of Criminal Procedure). 
I have no doubt whatsoever as to the authority or ability of this 
Court to interfere in the present matter. 

Section 190 of the Code does give a District Magistrate 
authority.to take cognizance of an offence upon information re- 
ceived from any person or upog his own knowledge or suspicion 
that such, offence has been committed. Even if the knowledge 
or suspicion was based on an anonymous letter, that will be sufi- 
cjent to entitle him to take cognizance, provided thefe was no 
bar to the taking of such cognizance. In the spresent case, how- 
ever, cognizance issbarred unger the provisions of section 197 (1) 
of the.Code of Cgiminal Procedure. When any public servant 
who is not removable from his office save by or with the sanction 
of the Local Government or some higher authority is accused of 
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any offence alleged to have been committed by him while acting, 
or purporting to act, in the discharge of his official duty, no court 
shall take cognizance of such offence except with the previous 
sanction of the Local Government. Not only the sanction of the 
Local Government is necessary, but in para. 2 the Local Govern- 
ment has to determine the person by whom and the manner in 
which the prosecution is to be conducted, and may specify the 
court before which the trial is to be held. Until such sanction 
is received no Magistrate can take cognizance under section 190 
of the Code of Criminal Procedure. So far as I understand the 
two reports of the two Magistrates no such sanction has so far 
been received. Under the circumstances the action of the Dis- 
trict Magistrate and under his orders of the Deputy Magistrate 
has been entirely without jurisdictian. If we go further and in- 
quire as to how proceedings may be taken under section 202, we 
-find the same bar. -Any Magistrate on receipt of a complaint of 
an offence of which he is authorised to take cognizance may post- 
pone the issue of process for compelling the attendance of the 
person complained against, and either inquire into the case him- 
self or direct an inquiry to be made by any Magistrate subordinate 
to him. Here also the complaint’has to be of an offence of which 
the District Magistrate has authority to take cognizance. I have 
already pointed out that the District Magistrate in this particular 
case was barred under the provisions of section 197 from taking 
cognizance, and so he had no authority to direct inquiry by a 
Magistrate subordinate to him. When the law has provided safe- 
guards, there must be some reason for providing them, and a 
Magistrate cannot be permitted to behave as if no safeguards had 
been provided by law. 

Reference was made by the learned Government Advocate to 
the provisions of section 523 of the Code of Criminal Procedure. 


Those provisions have no application whatsoever to the present, 


case, 


In the result I direct both the District Magistrate and the 
Magistrate in charge of the inquiry to stay all proceedings and to 
return whatever property may have been obtained on search of 
the house of Babu Bhairon Prasad. 

A copy of this order shall be sent to the District Magistrate. 

e oe. e. ° 
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KISHORI RAI AND ANOTHER (Petitioners) e . 
versus 


KING-EMPEROR through WILLIAMS (Opposite party)* 


Criminal Procedure Code (as amended in 1923), clause (8) of section 
526—Application for transfer--District Magistrates power under 
section 258—Trial court unauthorized to adjourn proceedings in 
order to enable accused to apply to District Magistrate. a 

The District Magistrate can, of his own motion, exercise the 
power given to him under ‘section 528 of the Criminal Pro- 
cedure Cod, to withdraw any case from, or recall any case 
which he has made over to, | any Magistrate subordinate to him 
and therefore an accused person applies to him to exercise this 
power, but there is no injunction given to the trial court, under 
the section, to adjourn proceedings in order to enable the accused 
person to apply to the District Magistrate. Once a case has 
been adjourned and the accused has not taken advantage of the 
adjournment to appear before the High Court, he would not be 
entitled to a second adjournment. 

The introduction of clause! (8) of section 526 by the amend- 
ment of the Criminal Procedure in 1923 has a salutary purpose, 
so that the case of an accused person who distrusts the court 
where he is being tried may not be disposed of by that court 
before he has had no opportunity of coming to the High Court. 

` The clause making it incumbent on a court to adjourn hearing 
on an application is confined to section 526 which deals only 
with transfers made by the High Court. 


TRANSFER application under, section 526, Criminal Procedure 
‘Code. : 

Janki Prasad, for the applicants. 

Uma Shankar Bajpai (Government Advocate), for the Crown. 


The following judgment was delivered by 

Data, J.—This was an application for the transfer of a 
criminal trial pending in the court of Mr. Ghanshiam Das at 
Ballia. He has now been transferred. So the applicants’ object 
eas been gained, and the application requires no further order in 
that matter. i3 

It is necessary, however, for| me to note that Mr. Ghanshiam 
Das actéd „entirely according to| law and was not to blame in 
refusing to grant postponemêht on the 14th of July. There 
seems to be some misapprehension at the Bar as regards the pro- 
wisions of section 526 (8) of the Code of Criminal Progeflure. It 
Seems to be thought that postpenements could be shad in two 
instalments, one in order to apply to the District Magistrate for 
“transfer and at dnother time to, apply here for transfer. It is 


overlooked, howe¥er, that the clause making it incumbent on a 
*Crim Misc. No. 195 of 1928 = *. 
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court to adjourn hedring on an application is confined to section 
§26 which deals only with transfers made by this Court. To 
obtain ‘am adjournment the accused has to notify his intention to 
make an application “ under this section.” ‘The compulsion to 
adjourn proceedings does net apply to every intention for a trans- 
fer. An application for transfer is made to the District Magistrate 
` under section 528 where he is given the power to withdraw any 
case from or recall any case which he has made over to, any 
Magistrate subordinate to him. This is the power he can exercise 
of his own motion, and therefore an accused person applies to 
-him to exercise this power which is inherent in him. Under 
section 528 there is no injunction given to ghe trial court to 
adjourn proceedings in order to enable the accused person to 
apply to the District Magistrate. Tghere is reason for this. The 
District Magistrate is at the spot, and not at a distance like this 
court, and, therefore, there would be no necessity to adjourn pro- 
ceedings to enable an accused person to seek remedy from the 
District Magistrate at the spot. It is only when the intention of 
the accused is to come here at a great distance that it will be 
necessary for proceedings to be adjourned in order to enable the 
accused person to cover this distance and apply to this Court. 
If, therefore, an application for adjournment is made on the 
ground that the accused desired a transfer, it would of necessity 
be presumed that the application was to be made to this Court, 
and not to the District Magistrate. Once a case has been ad- 
journed and the accused has not taken advantage of the ad- 
journment to appear here and plead his cause, he would not be 
entitled to a second adjournment to give him another opportunity 
to appear here when he neglected to take advantage of the first 
opportunity. Clause (8) of section 526 was introduced by the 
amendment of the ‘Criminal Procedure in 1923 (Act No. XII of 
1923) and has a salutary purpose, so that the case of.an accused 
person who distrusts the court where he is being tried may not 
be disposed of by that court before he has had an opportunity of 
coming to this Court. ‘The intention of the legislature, however, 
was not that the provisions of this clause may be abused and the 
applicant be entitled wantonly to protract trial in the first courte 
This application is dismissed. l 
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cvm KING-EMPEROR tTHroucH THE DISTRICT MAGISTRATE 





1928 or ETAWAH (Applicant) 
Jnly, 17 versus * 
aly, 


BEHARI LAL (Opposite party)* 


Darat, J. Criminal Procedure Code, as amended in 1923, section 476—Order by 
Munsif awarding costs against person not a party to civil litiga- 
tion—Without jurisdiction—Civil Procedure Code (Act V of 
1908), section 115—Revision, when lies. 





There is mo invariable rule of the High Court under which 
an application for revision would be refused where any other 
remedy is open. The pgovisions of the law are to be followed, 
and in cases where an appeal lies to the High Court, a revision 
would not lie. 

Ganga Charan v. Baddel, 19 In. Cas., 736 and Debi Das v. 
Ejaz Husain, 1. L. R., 28 All., 72, referred to. 

On hearing that the parties had produced two different copies 
of a Municipal document, before a Munsif, the District Magis- 
trate held an enquiry and finding that cone of the copies was a 
forgery, he drew the attention of the Government who directed 
him to inform the court concerned of his suspicion. He did 
so by a petition. The Munsif held an enquiry, wrote a judgment 
ending in doubt and therefore refusing to order prosecution and 
awarded costs against the District Magistrate. Held, that inas- 
much as neither the King-Emperor nor the District Magistrate 
by himself was a party to the civil litigation, the Munsif had 
no jurisdiction to award costs in the proceedings under section 
476 of the Criminal Procedure Code. 


Civ. Revision from an order of M. N. Banergi Esq, 
Munsif of Etawah. 


Uma Shankar Bajpai (for whom A. P. Pandey), for the 
applicant. 


Baleshwari Prasad, for the opposite party. 

The following judgment was delivered by 
Dalal, J. Data, J.—One Behari Lal sued Dwarka Prasad in the Mun- 
Sif’s court at Etawah by suit No. 478 of 1925. The dispute was 
about some land within the Municipality, and the defendant filed 
a plan of the Municipality of date 1922 showing that his brother, 
Thakur Das, “was in possessionecf a certain plot*of land. The 
plaintiff,,Behari Lal, filed another copy in which the wgrds added 
yee that it was the land of Musammat Gobindi. The ‘suit was 
ismissed in default of parties. The District’ Magistrate naturally 
held an inquiry on hearing that two different’ copies of the same 
document were given to two parties by the Municipality. He 
came to the conchusion that the copy filed by Behari Lal was a 


*Civ. Rev. No. 154 of 1928 be 
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forgery. He thereupon: drew the attention of the Government, 
who directed him to inform the court concerned of his suspicion. 
He did s by a petition, dated 14th July, 1927, in which he 
narrated the facts and informed the court that the Local Govern- 
ment had directed him to draw the attention of the original civil 
court to the suspicion of forgery. ‘I think that the Collector and 
District Magistrate would have been better advised if he had 
written an official letter instead of! putting in a stamped applica- 
tion. Possibly he was badly advised by the local Crown officers 
of law. The District Magistrate was no party to the suit and 
drew attention of the court as he had reason to suspect that a 
crime had been committed. The Munsif’ helé an inquiry and 
wrote 'a- judgment which may be called a judgment ‘facing both 
ways. He quotes a lot of law, but Ras not the courage to record 
any conviction as to whether the document was really a forgery 
or not. He ends up in doubt and therefore refuses to order 
prosecution. “He dismissed the application of the District Magis- 
trate, and awarded costs against the District Magistrate. 


The District Magistrate has come here in revision. It may 
be noted that in the decree the costs are awarded against the 
King-Emperor through the District Magistrate of Etawah and not 
against the District Magistrate by name. 


The first question raised on behalf of the respondent was that 
no application in revision would lie. This objection is not warrant- 
ed by the words of. section 115 of the Code of Civil Procedure 
which are-— . 


The High Court may call for the record of any case which has been 
` decided by any court subordinate to'such High Court in which no appeal 
lies thereto. i ‘ 


An. application in revision is barred only in those cases in which 
an appeal lies to this Court. In the present case an appeal lay 
to the court of the Subordinate Judge or District Judge. It was 
argued that there has been a practice in this Court not to permit 
revision when any other, remedy is open to the applicant, in revi- 
sion. A single Judge case, Ganga Charan v. Baddel’, was quoted. 
No reasons are given by the learned Judge for his opinion. As 
regards long standing practice, there is a judgment of, another 
single Judge in Debi Das v. Ejaz Husain’ in which * was held 
that the High Court is competent to call for the record of a civil 
case and, ass such orders as it thinks fit and the exercise of its 
powers of &evision on the civil side will not invariably be con® 
fined to mafters in,which no other remedy is open to the party 
aggrieved. The learned Judge observed in this, matter: 

It is next urged that this- Court cannot interfege, inasmuch as there iz 

anothgr remedy which the opposite party can avail-‘themselves of, 2... 
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_ Ordinarily, I am prepared to subscribe to that, but in this matter each 
case must be judged upon the circumstances peculiar to it. 


There is no invariable rule of this Court under which am applica- 
tion for revision would be refused where any other remedy is 
open. - Of course, as I have already observed, the provisions of 
the law are to be followed, and in cases where an appeal lies to 
this Court, a revision would not lie. 

, The next question is whether the court had jurisdiction to 
award costs against the King-Emperor acting through the District 
Magistrate. The order of the Munsif is exceedingly injudicious 
having regard to the fact that he himself was doubtful whether 
a forgery was cammitted or not. He was of opinion that the 
words “land of Musammat Gobindi” were undoubtedly written 
subsequently. The only meaning of this opinion can be that they 
were an interpolation. Under the circumstances the District 
Magistrate’s suspicion was fully justified. In a case of doubtful 
matter when the court must have known that the District Magis- 
trate had no bias but was acting in the interests of justice, it is 
amazing to me that the Munsif should have gone out of his way 
to award costs against the District Magistrate. Further, in my 
opinion, the Munsif had no jurisdiction. The Government was 
not a party to the litigation, and was not acting in any personal 
capacity. If the court did not desire, it was not bound to hold 
any inquiry. It was for the benefit of the court itself, where no 
forged documents should be presented, that an inquiry was ren- 
dered necessary. It is true that in proceedings under section 
476 of the Criminal Procedure Code where the Munsif takes 
action, he acts as a civil court. At the same time there is no 
provision in Chapter 35 of the Code of Criminal Procedure as to 
the grant of costs to any party. Under these circumstances the 
civil court would have jurisdiction to award costs to one or the 
other party in a case where the parties were the same as those 
in the civil litigation. In the present case, as already pointed 
out, neither the King-Emperor nor the District’ Magistrate by 
himself was a party in the civil litigation, and therefore the Mun- 
sif had no jurisdiction to award costs in the proceedings under 

“section 476. 

In the result I set aside the order of the Munsif as regards 
costs in his order, dated 5th March, 1928. I make no order as to 
costs here.” e ee ° 

Order set aside 
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*  * ESME ALICE ANDERSON (Petitioner) TEO 


oot 


b versus f 1928 
EDWARD JOHN ANDERSON (Respondent)* 


Indian Divorce Act (IV of 1869), section 18—Application by wife for 
declaration of marriage as null and void combined with prayer as KENDALL, J. 
to custody of children and maintenance—Effect of. 


Where an application by the wife for dissolution of marriage 
includes a prayer for the custody and maintenance of the child- 
ren and the respondent is not prejudiced iy any way by the 
hearing of these issues nor has any objection been raised on his 
behalf, held, that there is no‘igregularity in disposing of both 
matters at the same proceeding. 

Patteredge v. Curry and Rushton, 19 In. Cas., 778 and Lang- 
worthy v. Langworthy, 11 P. D., 85, referred to. 

After living together as man. and wife for six years, the par- 
ties discovered that their marriage was illegal as it had been 
ignorantly contracted within 6 months of a decree obtained by 
the respondent against his former wife. After this discovery 
the respondent treated his wife with less consideration than 
before and in fact turned out of his house his wife’s mother 
who used to look after the children during the absence of the 
respondent from the station on duty. The respondent suspect- 
ed his wife of misconduct but failed to prove that she was 
unfit to have the children under her care. On an application 
for dissolution of the marriage made by the wife, beld, that as 
it was the duty of the respondent to learn the legal effect of 
his own decree before marrying the petitioner, the latter was 
entitled to a decree declaring that her marriage with the res- 
pondent was null and void and also to the custody of the children 
for whose maintenance the respondent should pay a fairly gene- 
rous allowance. 


MATRIMONIAL suit. 

O. M. Chiene, for the petitioner. 

Nehal Chand, for the respondent. 

The following judgment was delivered by ` ° 


KENDALL, J.—This is a petition by Mrs. Esme Anderson for Kendall, J. 
a declaration that the form of marriage through which she went 
with the respontient, on the 17th, of November, 2922, may be 
declared null and void under section 18 of the Indian, Divorce 
Act. Iti combined with a prayer for the custody of the childrep 
and for arf order for their maintenance till they attain majoritye 
It was remarked in the case of- Patteredge v. Curry and Rush- 
tow’ by the Punjab Chief Court that an applieation for custody 
and maintenance of the child should be made bya separate peti- 
e Matrimonial Suit No. 4 of- 1928 
$ 119 Ind. Cases, 778 me 
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Mataimonut tion. But there the order. for declaration of nullity had been 
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made by the District Judge and-amounted to a preliminary decree 
only. Under the English : practice ,a prayer for the custody of 
children in a void marriage may be inserted in the petition— 
Langworthy v. Langworthy’, ‘quoted in volume 16 of Hals- 
bury’s Laws of England, page 499. The- respondent ‘has not been 
prejudiced in any. way by the hearing of this issue at the same 
time as that of the main petition, and no objection has been raised 
on behalf of the‘resporident. In these ‘circumstances I consider 
that there is no irregularity’ i in disposing of both matters at the 
same proceeding. f: 

Most ‘of the circumstances ‘are admitted; and the only con- 
tested issue between the parties’ is, the “custody of the children. 
When the petitioner went tlfrough the form of marriage with the 
respondent at the Baptis Chapel, Howrah, on the 17th of Novem- 
ber, 1922, the respondent had obtained a final decree for the 
dissolution of -his-marriage with his first wife, who was still living. 
The copy of that decree ison the file and it.is dated November 
the 2nd, 1922.- So it: is -clear that six-months had not elapsed 
from the date of that final decree before the respondent went 
through the form of marriage with the petitioner. These facts 
are proved by thé admissions of the parties, the marriage certi- 
ficate of the petitioner arid ‘the copy of the final decree in the 
respondent’s ` petition for dissolution of marriage. , 

` According- to the evidence of the petitioner and of her mother, 
Mrs. Tilbury, (and indeed, of the respondent) all the parties 
concerned. were ignorant that it was necessary for six months to 
elapse. after the final decree before the respondent was. free to 
marry- again. The ‘parties lived together as man and wife from 
November the-17th, 1922 until June the 23rd, 1928: They had 
no knowledge that their marriage was void until April, 1928 
when in casual conversation, Mrs. Tilbury learnt from a Mr. Luke 
in connection with another case that her-daughter’s marriage was 
illegal and this information she passed on to the respondent. 
From that date, according. to Mrs. Anderson and Mrs. Tilbury, 


„the attitude of the respondent towards both of them completely 
“changed. Mrs. Tilbury, it should -be said, had been living with 


them at intervals during the whole of their life together. On 
April the 27th, it was very shortly: after: the respondent had dis- 
covered the “illegality of the emaarriage, -he sent® Mrs. Tilbury a 
letter asking her-to leave the. house.. He. says in it that he had 
asked her to leave. before, -and she accordingly left. ° The peti- 
etioner: continued to live withthe respondent until Jurfe the 23rd. 
With, regard to an incident ‘that happened-on that date there is 
a controversy besween the parties. The petitioner says that she 
was talking to their neighbour, Mr. Bennett, outside their. quar- 


ters about 10 p.m. when the respondent came back from the 
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line and accused Mr. Berinett of coming-out of the petitioner’s Marmmontar 
room. The resporident then treated the petitioner very badly {sz 
ahd knocked her down and she ‘lay: unconscious ‘for’ some hours. 
When she came to her-senses the respondent told her that he Aroreson 
would give’ her till 5 o’clock in the morning to'feave the house sypeason 
. with the children, but he had already’ removed a‘number of clothes — 
and other -property of hers. She went to the Grand Hotel with Xerdal, J. 
her ‘children ‘and wired for her mother who came to her. 
The respondent’s story, which has been. admited as-a reply 
to the allegations made by the petitioner in her. petition for ali- 
mony, is a somewhat different one. ‘It is briefly to the effect 
that on the night: in question he came-home just in time to see 
his wife and Mr. Bennett turn-off the switch in the verandah, go 
indoors and lock’ all the doors of ehe quarters: For- about an 
hour he crept round trying to get in, and finally lifting up the 
_ Venetians saw his wife in bed with Mr. Bennett: He knocked 
his knee accidentally against the door and disturbed them, and 
the petitioner rushed out and called the cook from the back 
verandah and sent him to the front to see who was there. Mean- 
whilé Mr. Bennett rushed out of the bathroom and the petitioner - 
again barricaded herself- The respondent kas brought two wit- 
nesses to support this story, but of these the cook’ only says that 
the respondent ‘woke him at 3-30 a.m. and gives no support at 
all the story of being awakened by the petitioner and sent 
round to the front at about 11-30, in fact, he says-that he was 
sleeping in-the kitchen, and not a few paces from the door, as the 
respondent says, while the sweeper says that the respondent woke 
him up as he came from the station, as he generally did, and that 
the witness then saw Mr. Bennett rush out of: the bathroom. 
This is altogether inconsistent with the respondent’s story. The 
accounts of both parties may be exaggerated. as to.what happened 
on the night of June the 23rd, but I am certainly not favourably 
impressed with the respondent’s story and-believe that it is almost 
entirely invented. It is possible that he may, have suspected the 
petitioner of misconduct, but this is the utmost that can be said 
for him. He has not proved her to be unfit to have the custody 
of the children. On the other hand, it is certain that after the 
discovery about the illegal marriage, the petitioner’s position was 
altered very much for the worse, and her story that the respond- 
ent’s behaviour changed towardsgher and her moshe from that 
date is a yery probable one. The fact that the respondent at once 
proceeded to turn.out'Mrs. Tilbury. seems to be significant. The 
respondent, felt that the petitioner. had no legal claim on him, afid 
that hé need not treat her as his wife any longer, or recognise her 
people as his relatives. ‘ n b o 
There are two children who must ‘be held to be illegitimate. 
The boy, Glaude-Edward Anderson, is aged six years and the girl, 
Pauline Caroline Anderson, is aged 5 years. The chief consider- è 
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I consider that the evidence shows that_the respondent has taken 


_ advantage of the. discovery of ‘the illegal marriage toetreat His 


wife at any rate with less consideration than formerly. Though 
it may be that her account of his brutality both to her and the 
children may be exaggerated, I have to take into account that 
he is the party at fault, because it was his place to learn the legal 
effect of his own-decree before marrying the petitioner. I have 
further to consider that his work takes him-away from home fairly 
constantly, and though this might not affect the children when ` 
they are at school, it will prevent him from keeping up a proper 
home for them dyring the holidays. On the other hand he has 
not made out any reason why the mother should be considered 
unfit to be in charge of them. He has said that she may marry 
again. But the same remark applies to him. He has not appa- 
rently considered the advisability of retaining the custody of the 
children by marrying the petitioner as he might apparently legally 
do now. Taking all these circumstances into consideration, I 
think it is proper to allow the petitioner to have the custody of 
the children. As regards an allowance for their maintenance, the 
respondent has admitted that he receives from the railway a vary- 
ing amount that averages about Rs.350 a month after deductions. 
The petitioner cannot claim maintenance from him, and in these 
circumstances I think that a fairly generous allowance should be 
ordered for the children. I therefore direct that he pay to the 
petitioner an allowance of Rs.40 per mensem for the maintenance 
of each child. If it is proved that the railway ‘company contri- 
bute towards the maintenance and education of the children, he 
may apply for a reduction of this sum. 


I therefore give the petitioner a decree declaring that her 
marriage with the respondent is null and void. She will receive 
her costs of this petition from the respondent according to the 
scale laid down by the High Court Rules. The petition must be 
considered to be a contested one. 


PRAG DATT TIWARI (Applicant) 
: a versus $ 
RING-EMPEROR {Opposite party) * 
Criminal Procedure Code, section 195 (b)—Provisions of &CQom plain 
e żo Police followed by complaint in court—Subsequent rosecution 
© Under section 211 of Penal Code of complainant on written com- 
plaint by police officer—Trial by Deputy Magistrate—Jurisdicfion, 
question of—Seetion 190 ()—Provisions of. 
A complairft to the police was followed by another complaint, 
“Crim. Rev. No. 374 of 1928 
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on the same-allegations, in. the court of a Magistrate and the 
latter complaint was dismissed after inquiry. A- revision appli- 
. cation to the same court was also dismissed. Subsequently, on 
` a written complaint sent by the Superintendent of Police to the 
District Magistrate for the prosecution of the complainant 
under section 211 of the Penal Code, the complainant was tried 
by a Deputy Magistrate. Held, (1) that the offence, if any 
committed by the complainant,: was complete before he went 
to court with his complaint, and therefore it could not be said 
that the offence was commutted in, or in relation to, any pro- 
ceeding in any court. Sanction of the court under section 
195 (b) of the Criminal Procedure Code was, therefore, not 
necessary; . ` ° 


(2) that as under section 190 (b) cognizance may be-taken 
of an offence upon a report in writing of facts relating to the 
offence made by any police officer, the Deputy Magistrate had 
jurisdiction to continue the proceedings against the complainant. 
Brown v. Ananda Lal Mullik, I. L. R., 44 Cal, 650, Emperor 
v. Kashi Ram, I. L. R., 46 All., 906 and The Public Prosecutor 
v. Retnavelu Chetty, I. L. R., 49 Mad., 525, referred to. 
Ghaslawan v. Emperor, 24 A. L. J. R., 816, distinguished.. 

CRMINAL Revision from an order of L. S. Wuire Esq., 
Sessions Judge of Cawnpore. 


Hamid Hasan, for the applicant. 


M. Waliullah (Assistant Government Advocate), for the 
Crown. 

The following judgment was delivered by 

Datat, J.—The Court had the advantage of listening to very 
helpful arguments from the Assistant Government Advocate and 
from Mr. Hamid Hasan. 


One Prag Datt complained to the police that certain persons 
committed an offence. This was done on, the 9th of October, 
1927. Subsequently he lodged a complaint in the Court of a 
Magistrate on the same allegations on 17th October, and the 
complaint was dismissed after inquiry on 2nd November, 1927. 
A revision application to the Court of the Magistrate was dis- 
missed in December of that year: Subsequently the Superintenden® 
of Police of Cawnpore sent a written complaint to the District 
Magistrate for the prosecution of. Prag Datt on a change under 
section 211 of the Indian Penal ode, and the triaP is being held 
by a Deputy Magistrate, Mr. Mathur. On 23rd Febryary last 
on objestfon being raised by Prag Datt as to the Magistrates 
jurisdictioff, the Magistrate gave reasons affirming his jurisdiction 
and „directing the trial to procted. A revision application from 
that order was dismissed by the „learned Sessions Judge of 
Cawnpore. e 

I do nag agree with the summary view taken by the Judge 


that so long as there is a sanction by any authority it will be 
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sufficient to ‘satisfy the requirements of section 195, Criminal 
Procedure Code. “I have examined the case-law on the subject, 
and there appears to be conflict of authority between. tHis Court 
and the Calcutta High Court. In a case like the present two 
Divisional Benches of the Calcutta High Court have held that 
the provisions of section 195 (1) (b) would apply, and that 
there could be no prosecution without the sanction of the court 
where the complaint was subsequently made in Court. In the 
present case it will be noticed that no such sanction was obtained. 
The judgment of the Bench in Brown v. Ananda Lal Mullick! 
was delivered by the learned Chief Justice who has referred to a 
similar opinion giten by another Bench of two Judges at about 
the same time. The learned Chief Justice has commented on 
various rulings. His personal reason for holding the view that 
he did is given in the following words:— 


“To hold otherwise, might lead to unreasonable results, e.g., assume a 
case where the information to the police is followed, up by a complaint 
of a similar nature and to the same effect in Court, which -after in- 
vestigation by a Magistrate is discharged: the -person who had been 
accused then applies to the Court for sanction- to, prosecute the ‘person 
who laid the complaint for making a false charge in Court; the Court 
refuses such sanction. According to Mr. Gregory’s argument, the person 
who had been accused can then proceed without any sanction against the 
prosecutor alleging that he made a false charge to the police in the hana 
relying on the same allegations and the same facts, which the Magistrate 
has alreay investigated and as to which he had refused his sanction. 
Such a construction would be most unreasonable and, in my judgment, 1s 
not warranted by the language of the statute.” 


It may be pointed out with all respect that in such a case, at all 
events, a prosecution under section 182 would be possible, and 
if such conflict between the Court and the Police is permitted, 
there is no reason why further conflict should not be permitted 
as to prosecution under section 211. A Bench of this Court held 
definitely in Emperor v. -Kashi Ram that an offence under 
gection 211 was complete when the charge was made, that is, 
Swhen a particular person was charged before the police. The 
mere fact that subsequent proceedings in court are taken either 
against the, person originally charged or against somebody else 
cannot affect ‘what was done when the original charge was made, 
if it wasea charge. In that case reference was made tp a Bench 
of two Judges by Boys, J. That learned Judge disagreed with 
the view that a false report or a false charge made oytside court, 
that is an offence under section 211 of the ‘Indian Penal Code 
committed -outside the court, must be held to have been com- 
mitted in relationeto a proceeding in a court if subsequently the 
case came into court. He found it quite impossible +o hold that 
L L. R, 44 Cab, 650 T, L. Ro 46 AIL, 906 ~ > e 
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an offence is committed in relation to a proceeding when in fact 
there has been no proceeding and to hold it to be in relation to 
the proeeeding in a court retrospectively because subsequently 
some proceedings did go into court. My attention was drawn to 
a subsequent single Judge case of this Court, Ghaslawan v. 
Emperor’. The facts of that case are different. The learned 
Judge himself pointed out that the case before him was dis- 
tinguishable from the case of Emperor v. Kashi Ram' because 
in the case before him the false charge was made in court prior 
to any mention of such a: charge to the Sub-Inspector. In my 
opinion, the offence, if any committed by Prag Datt, was complete 
before he went to court with his complaint, ang therefore it could 
not be said that the. offence was committed in, or in relation to, 
any proceeding in any court. Sanction of the court under sec- 
tion 195(b) of the Code of Criminal Procedure, was, therefore, 
not necessary. Boies 

The next question is whether the Magistrate had the power 
to take cognizance under section 190 on a report by a police 
officer. The’Superintendent of Police who complained did not 
take action under section 195(1). The police officer can make 
a report in writing of facts relating to a non-cognizable offence 
also, and on such report the Magistrate can take cognizance of 
the offence. Under section 190 (b} cognizance may be taken of 
an offence upon areport in writing of such facts made by any 
police officer. In. the case of The Public Prosecutor v. Retnavelui 
Chetty’ it was'held by a Full Bench that by virtue of sections 
190(1) (b) and.200(aa) of. the Code of Criminal Procedure, 
‘Magistrates mentioned in section 190 are entitled to take cogni- 
zance of even non-cognizable offences upon a report made in 
writing by a police officer without examining the officer upon 
oath. i 

Mr. Mathur or his successor has, therefore, jurisdiction to 
continue the proceedings against Prag Datt. I dismiss this appli- 
cation for revision. 

Application dismissed 
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CHIRANJI LAL (Judgment-debtor) ° : 
i : Versus 


RAM SARUP (Decree-holder)* 

Limitation Act, section 7—Joint decree in favour of minor and co-sharer 

—Application for execution ofl decree, made within three years of 
attaining majority—W hen not | time-barred. 

Where in a suit for possession of land by the widow of a 
deceased brother and a minor brother a joint decree was passed 
in favour of the plaintiffs who were co-sharers in the land, and 
on the. defepdant’s failure. to comply with the court’s order, 
the minor plaintiff.applied for execution of the decree within 
three years of his atcainigg majority, beld, that as in this parti- 
cular case, the widow could not, without the concurrence of her 
brother-in-law, give a valid i discharge to the judgment-debtor, 
limitation did not begin to run against the minor till he attained 
majority. . l R 

APPEAL under section 10 of ithe Letters Patent; from a judg- 
ment of the HON’BLE Mr. Justice BANERJI. ` 

_ A. M. Khwaja and Narain Prasad Asthana, for the appellant. 

N. C. Vaish and Panna Lal, for the respondent. : 

The following judgment was delivered by 

SULAIMAN, A..C. J. and Wer, J.—This execution appeal 
arises out of a suit for possession of land, demolition of certain 
constructions and costs. The suit was instituted by the widow 
of a deceased brother and a minor brother. It is admitted that 
the interests of the two plaintiffsi were distinct and separate, but 
they were co-sharers in the land. A joint decree was passed in 
favour_of the plaintiffs. The: defendant did not carry out the 
order of the court for the removal of the constructions. ©The 
minor plaintiff filed an application for execution of the decree 
within three years of his attaining majority. ‘The defendant 
contested the application on the ground that in view of the pro- 
visions of section 7.of the Indian! Limitation Act the application 
was barred by time. We are of, opinion that in this particular 
@ase it is impossible to hold that the widow of the deceased brother 
could have, without the concurrence of her brother-in-law, given 
a valid discharge to the judgment-debtor. In these circumstances, 
limitation déd not begin to run ggainst the mindr decree-holder 
till he attained majority. The appeal has no force and is dis- 
missed with costs. | Te 
° Appeal disPissed 
. *L. P. A. No. 74 of 1926 . 2 
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*..  *BALDEO PRASAD, BABU: RAM AND OTHERS 
x Versus 
- HAJI ALI, MUHAMMAD USMAN (Plaintiff) * 
Limitation Aci, Art. 85—Application of—Mutual, open and current 
account between parties—Suit for. recovery of balance—Previous 
litigation between same parties—Death of one partner at time of 
institution of suit—Calculation of period of limitation—Or. 30, 
rules 1 and 4—Provisions of. 
A decree must bear the same date as the judgment even in 
case on the original side of a High Court.’ Hajoo Aboobuckar 
v. The official Assignee, 21 Iri. Cas., 545, followed. 
- A suit must be déemed to have terminated when the judgment 
was pronounced irrespective of “the time that might have been 
taken by the office in drawing up the formal decree. 


Where there was a mutual, open and current account between- 


the parties who were business firms and both parties were under 
an obligation to pay. the. balance due to the other, and although 
the close af the year in which the last item proved was entered 
was 3ist December, 1918, the present suit for recovery of the 
balance was instituted on 6th- September, 1924, the delay in the 
filing of the suit being due to a previous litigation i in the Bom- 
bay High Court between the sarne firms, Held, that the suit was 
governed by Art. 85 of the Limitation Act and the period of 
three years should be counted from the close of the year in 
which the last item admitted or proved was: entered in the 
account; and that the time'spent during.the previous litigation 
should be excluded from calculation despite the fact that one of 
the partners of the defendant firm was dead, 

Under Or. 30, r. 1 persons carrying on business in the name 
of a firm may be sued under such name if they were carrying 
on business as partners on the date of the accruing of the cause 
of action and not necessarily at the time of the suit, and under 
Rule 4, even if one of the partners is dead atthe time of the 
institution of the suit, the suit may nevertheless be filed against 
the firm under its ‘name. 


First APPEAL from a decree of Maurvi MUHAMMAD 
Turar Anman, Subordinate Judge of Shahjahanpur. 
Kailas Nath Katju, B. Malik, Peary. Lal Banerji, Neate 
Prasad Asthana and Shiva Prasad Sinha, for the appellants. 
` Iqbal Abn&ad and Harnanden Prasad, for the respondent. 
- The judgment of the Court was delivered by ° 
. Sufagman, A. C. J:—This is a defendants’ appeal arising owt 
‘of a suit: brought to recover Rs.8,755 principal and Rs.5,708-2-8 
intetest on aécount. “The plaintiff was a firm carrying’ on business 
at Bombay which had an agent at Tilhar. The defendant- firm 
was a on commission agency business fr Tilhar and was 
*F. A. No. 325 of 19255 
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purchasing and selling grain for the plaintiff. It is also admitted 
that from time to time the defendant firm advanced money to the 
plaintiff and charged interest on the amounts so advartced. In 
the plaint it was stated that if there was a surplus amount sent 
by the plaintiff firm, interest was credited to the plaintiff at 
the rate of 0-12-0 per cent per mensem. This was not admitted 
in the written statement. At the same time there was no speci- 
fic denial that no interest was allowed. The present suit was 
instituted on the 6th September, 1924 and it was alleged in the 
plaint that the last item in the account was dated the 6th Sep- 
tember, 1918. The delay in the institution of the suit was ex- 
plained and limitation was stated to have been saved on account 
of a previous litigation pending in the Bombay High Court. The 
main defence was that the chim was barred by limitation; that 
there was no mutual, open and current account and the present 
suit was instituted more than three years after the time when the 
amounts that were found due were beyond the period prescribed 
for limitation. The learned Subordinate Judge has come to the 
conclusion that the claim is not barred by limitation at all. 

It appears-that’ the plaintiff firm became insolvent and an 
Official Assignee was appointed at Bombay. On the 2nd July, 
1921 the Official Assignee instituted a suit for recovery of the 
amount due to the plaintiff firm against the defendant firm. That 
suit remained pending for some time when the insolvency of the 
plaintiff firm was cafcelled. On the 14th of March, 1924, the 
proprietor of the plaintiff firm applied to the Bombay High Court 
for an amendment of the plaint and for bringing the name of the 
plaintiff on the record. This application was granted. After 
that the counsel for the plaintiff firm admitted before the learned 
Judge of the Bombay High Court that no part of the cause of 
action had arisen in Bombay and that inasmuch as the defend- 
ants did not reside or carry on business within the jurisdiction 
of the Bombay High Court, that Court had no jurisdiction. The 
suit was accordingly dismissed on that date, namely, the 14th of 
March, 1924. Of course, the office took some time in preparing 
the decree which was not ready and was not sealed until the 22nd 
Df July, 1924. 7" Sour ne 

One of the grounds on which the learned Subordinate Judge 
has held .that the claim is not barred by time is his supposition 
that the detree which was pregased by the High®*Court at Bom- 
bay did pot bear the same date as the judgment. In_this view 
he is obviously in error. The decree must, of course? bear the 
game date as the judgment éven in cases on the origifial side of 
a High Court—Hajoo’ Aboobuckar v. The. Official Assignee’ 


-The decree does, in fact, bear the same date, ‘namely, 14th of 


March, 1924. The other date mentioned is the date on which 
the decree, after it had been prepared by the office, was signed 


121 Ind. Cas., 545 
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by the Registrar. It is obvious that the suit must be deemed to 
have terminated when the judgment was pronounced on 14th of 
March, 1924 irrespective of the time that might have been taken 
by the office in drawing up the formal decree. 

The main point, however, is which Article applies to the pre- 
sent claim. - That there was a mutual, open and current account 
between the parties admits of no doubt. Admittedly the account 
which was the basis of the suit contains debit and credit entries 
and the balances shift from one side to the other. It is also com- 
mon ground that on the one hand the plaintiff was sending money 
to the defendant which was duly debited to the defendant and 
on the other hand the defendant was making purchases on behalf 
of the plaintiff and was from time to time advancing money to 
the plaintiff which sums were credfted in the defendant’s account 
kept by the plaintiff. Interest also was charged by the defendant 
on the amount advanced by the defendant firm. There was un- 
doubtedly an obligation on both parties to pay the balance due to 
the other. The plaintiff in the witness-box distinctly stated that 
the account between the parties was mutual, open and current 
and the defendant has not specifically denied this allegation. We 
have no doubt in our minds that the account under the circum- 
stances was a mutual, open and current account. It follows, 
therefore, that the suit is governed by Article 85 of the Limita- 
tion Act as it is a claim for the recovery of the balance due on 
such account. The period of three years has therefore to be 
counted from the close of the year in which the last item admitted 
or proved is entered in the account. 

Admittedly the last item relating to grain dealings is dated 
15th July, 1918 and a later item relating to the price of gunny 
bags is dated 6th September, 1918. There has been some con- 
troversy as to whether the year should be taken to be the English 
year or the Sambat year. The daily entries in the cash book 
contain corresponding dates of both the systems. The plaintiff 
went into the witness-box and swore that‘he kept his accounts 
according to the English calendar and not according to the 
Sambat year. The defendant has not produced any evidence to 
rebut this statement. The accounts were kept by the plaintiffs 
munim at Tilhar in these Provinces. If the Sambat year pre- 
vailing in these Provinces were to be considered, the year would 
expire some tine in April of she year. On the bther hand, the 
Sambat in Gujrat is stated to begin in October or November. 
On the materials before us we are of opinion that’ the English year 
should be,taken to be the year according to which the accousts 
were really kept. All the English dates are mentioned regularly 
and there is nothing to contradictethe statereent of the plaintiff 
that he kept the account according to the Bnglish year. That 
being so, he close of the year in which the last item proved 
was entered would be the 31st December, 1918. 
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In this view of the matter it is wholly unnecessary to consider 
whether the dealings relating to gunny bags were part and parcel 
of the dealings relating to grain or not. But, even if it were 
necessary, on the evidence we are satisfied that they cannot be 
separated. Gunny bags were required for filling up grain before 
it could be despatched to Bombay. On the 6th September, 1918 
an account of the outstanding number of gunny bags appears to 
have been made up and signed by the defendant’s munim and it 
was agreed that the balance should be entered in the defendant’s 
account with the plaintiff firm. The sum of Rs 6,000 odd repre- 
senting its price was entered in the cash book though the entry 
appears to have been made after the Official Assignee had taken 
over charge. The two were treated as one consolidated account 
and it is the balance on such account that is claimed in the suit. 

The next question that remains for consideration is whether 
the plaintiff is entitled to exclude from calculation the time spent 
during the litigation in the Bombay High Court. The first 
objection to the exclusion of that period is that the parties are 
different. We are unable to accept this contention. The suit 
instituted in the Bombay High Court was against the defendant 
firm. Even if one of the partners was then dead the suit was 
nevertheless against the firm. The present suit also is against 
the defendant firm through its partners and the persons who are 
now in possession of the assets of the deceased partner have been 
named in the plaint. It is therefore impossible to hold that the 
parties to the two suits are different and that therefore the bene- 
fit of section 14 of the Limitation Act cannot be claimed. Under 
Order 30, rule 1 persons carrying on business in the name of a 
firm may be sued under such name if they were carrying on busi- 
ness as partners on the date of the accruing of the cause of action 
and not necessarily at the time of the suit. Rule 4 also makes it 
clear that even if one of the partners is dead at the time of the 
institution of the suit, the suit may nevertheless be instituted 
against the firm under its name. The proviso to rule 3 merely 
refers to the way in which summons has to be served in case a 
dissolution of partnership to the knowledge of the plaintiff has 
taken place before the institution of the suit. We are, therefore, 
of opinion that this objection cannot prevail. 

The next contention is that the litigation in the Bombay High 
Court was fote carried on withgdue diligence. The suit was on 
the original side of the Bombay High Court and there is nothing 
to suggest that the Official Assignee was not duly diligefit, in the 
pgosecution of the claim so long as he was in charge 8f it. It 
is contended that inasmuch as the plaintiff’s insolvency was cgn- 
celled sometime in ecember, ]922, the firm ought to have applied 
promptly for the dismissal of the suit. But the question whether 
the suit was or was not maintainable was a question of, law which 
could be appreciated: by counsel appearing for the plaintiff. As 

. 
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far as the record goes it appears that Mr. Billimoria, who ad- 

mitted that the suit was not maintainable, was engaged for the 
first time on the 14th March, 1924. We are, therefore, unable 
to hold that the plaintiff firm was negligent in not applying to 
the Bombay High Court for the dismissal of the suit earlier. 
There is no evidence on the record to suggest that there was any 
want of good faith on the part of the Official Assignee in ins- 
tituting the suit in the Bombay High Court. It was apparently 
an error of judgment, but that is quite a different thing from bad 
faith. We are, therefore, of opinion that section 14 is directly 
applicable and the entire period from 22nd July, 1921, when a 
suit was filed in the Bombay High Court, to the 14th of March, 
1924, when it was dismissed, should be excluded. Taking the 
31st December, 1918 as the startimg point of limitation and 
excluding he period above-mentioned, the suit is well within 
three years and is accordingly not barred by limitation. 

. Mr. Malik, on behalf of Misammat Srimati Savtri, has urged 
that so far as she is concerned the claim is barred against her 
but she has been impleaded in the plaint on the alleged ground 
that she is in possession of the assets of Babu Ram, a deceased 
partner. She is not being sued in her personal capacity. It is the 
firm which is being sued of which one partner is dead and whose 
assets are alleged to be in the hands of Musammat Srimati Savitri 
and other defendants. The relief claimed in the plaint is a decree 
for the amount against Baldeo and the estate of Babu Ram in 
the hands of the defendants. We, therefore, think that the 
claim is not barred even as against her in the capacity in which she 
is being sued. ‘Taking the persons named as defendants in the 
plaint in their order, the plaintiff will be entitled to execute the 
decree -only as against the assets of Babu Ram whether of the 
firm or otherwise in the hands of defendant No. 3. Defendant 
No. 2 will be liable to the extent of his interest in the family 
property as also in the firm. Defendant No. 1 is, of course, 
personally liable, in addition to the liability of his interest in the 
firm. 

The appeal is accordingly dismissed with costs. 
Appeal dismissed 
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SECRETARY OF STATE FOR INDIA IN COUNCIL 
(Petitioner) 
VEYSUS 
MURLI MANOHAR (Opposite party) * 


J. Railway—Travelling by longer but quicker route—Excess fare, when 


chargeable—Coaching Tariff, Rule 63. 

After respondent had bought a ticket from Agra to oradi: 
bad, he discovered that if he travelled beyond Aligarh and va 
Ghaziabad he would reach his destination more quickly than by 
the proposed route although he would be travelling by a longer 
route. He did travel aecordingly, and.on arrival at Moradabad 
he was made to pay excess fare. In a suit brought subsequently 
by respondent for recovery of the excess fare, he relied on rule 
No. 64 of the Coaching Tariff and cl. (r) to rule 1 of the 
E. I. Railway time-table. Rule 64 has nothing to do with a 
passengar who had arrived at his destination but applied to a 
passenger who either deliberately or by mistake had selected a 
-route by which he was not permitted to travel by the ticket. 
Held, that the railway administration was perfectly justified in 
exacting the excess fare and that the case was governed by Rule 
63 of the Coaching Tariff. Held, further, that even if that rule 
did not exist, the route one travels by must be paid for. 


Cir. Revision from an order of Panprr KANSTUBHA 
Nann Josut, Judge of the Court of Small Causes of Moradabad. 


Uma Shankar Bajpai, for the applicant. 
Kamalakant Verma, for the opposite party. 
The following judgmént was delivered by ` 


MUKERJI, J.—This i is an application i in revision by the Secre- 
tary of State for India in Council against the decision of a learned 
Judge of the Small ‘Causes Court at Moradabad. 


It appears that the respondent, Mr. Murli Manohar, bought a 
ticket from Agra to Moradabad. He paid for the route, a portion 
e of which branched off from Aligarh and passed through Chandausi. 
* He, however, discovered, later on, that if he travelled beyond 
Aligarh and via Ghaziabad he would arrive at his destination 
more quickly than by. the proposed route, althoygh he would be 
travelling by a longer route. ‘He thought that he might travel by 
the longer route. He-did travel accordingly and whew he arrived 
at Moradabad, he was made to pay an excess fare.e He there- 

*upon brought the suit, out of which this revision has arisen, to 
OR from the railway administration the amount of the éxcess 
are 


The suit succeeded in the court below and hencg the revision. 


*Civ. Rev. No. 123 of 1928 è 
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The court below held that rule No. 64 of the Coaching Tarif Cva 
permitted the respondent to travel by the route he chose. In 
this Court, his learned counsel has relied on a further rule to be 
found in the “ time-table ” issued by the East India Company and Secarrary oF 
printed at p. 175 as being clause (r) to rule 1 under the head- ms pa 
ing “ Travelling by alternative routes.” On behalf of the appli- Muru 
cant reliance is placed on rule 63 of the Coaching Tariff which Maxonar 
is also to be found at p. 119 of the aforesaid time-table, as- 
clause (f) to rule 2 headed, “ Booking of Passengers”. Rule 64 
is described as a rule relating to “ Passengers found travelling by 
routes other than the booked route” and runs as follows:— 


“When a passenger is found travelling on a route by which he is not 
booked, he may travel to destination by the shortest or closest route, 
whichever he prefers, without any additional charge, fare or penalty being 
levied. If, however, a passenger refuses to travel by the shortest or 


closest route, he will be charged the fare for the route by which he 
2 travels.” - 


A bare reading of this rule will dow that this rule applies 
only when a passenger is in transit. It has nothing to do with a 
passenger who has arrived at his destination. This rule is meant 
to apply to a case in which a passenger, either deliberately or by, 
mistake, has selected a route by which he is not permitted to 
travel by the ticket. In thosè circumstances, the rule lays down 
that the railway administration will,make him travel by the 
shortest or the -quickest route, whichever he prefers. This rule 
cannot, by any possible interpretation, be made applicable to a 
case in which the journey has come to an end. 

As regards the clause .(r) to be found at page 175 of the 
time-table, this too has: no application, for it does not permit a 
passenger to travel beyond the place which he has to reach. The 
illustration given clearly shows that the point, which he must not 
go beyond, would be a place on the same longitude as the place 
of his destination. In. this case, Ghaziabad is situated to the 
west of the. longitude. which must pass through Moradabad and 


therefore the respondent. must be taken to have travelled beyond 
Moradabad. . . 


The two exceptions relied on by E respondent having failed 
him, it must follow that rule 63 governs the case. Even if rule 
63 did not exist, it must be taken’ that the route one travels by, 
must be paid for. The result is that the railway administration 
were perfectly gustified in exacting the excess fareetlfat they did 
realise and the suit was not “justified. 

I alldw the application with costs and direct that the suit do 
stand disntissed with costs. . 

. a Application allowed 
: : í ae 
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PEAREY LAL (Plaintiff) 
versus 
SITA_RAM (Defendant)* i 
Civil Procedure Code, section 145—Application of—Misappropriation 
of attached property by defendant put in bis charge—Separate suit 
by decree-holder—When barred. 

Defendant having misappropriated certain attached pro- 
perty which had been placed in his charge, plaintiff brought a - 
separate suit on the ground that he was a decree-holder and had 
suffered loss, by the said misappropriation, beld, that the suit 
was barred by séction 145 of the Civil Procedure Code. The 
plaintiff ought to have tgken action in the execution department 
of the Court where he had obtained his decree. - 

Crv Revision from an order of THaxur Nanp LaL 
SincH, Judge of the Court of Small Causes of Chandausi. 

Shabd Saran, for the applicant. 

The opposite party was not represented. 

The following judgment was delivered by 

DALAL, J.—The respondent is not represented. - Mr. Shabd 

Saran, on behalf of the appellant, kas placed all the law available 
on the subject. The defendant was put in charge of attached 
property which it is said he misappropriated. The plaintif there- 
upon brought the present suit on the ground that he was a decree- 
holder and had suffered loss by the defendant misappropriating 
the property. In my opinion the provisions of section 145 of the 
Civil Procedure Code will bar such a suit. When any person 


- has become liable as surety for the restitution of any property 


taken in execution of a decree, the decree may. be executed against 
him in the manner herein provided for the execution of decrees, 
and such person shall for the purposes of appeal be deemed a 
party within the meaning of section 47. The plaintiff, therefore, 
ought to have taken action against the defendant in the execution 
department of the court where he had obtained the decree and 


`- not brought a separate suit. 


It was argued that the plaintiff had suffered daniage and, 
therefore, he can bring the suit in tort. If this were granted, 
the plaintiff’ s plaint is not sufficient. The plaint bases the. cause 
of action! op the misappropriation. It is not alleged therein that 
the decree has been incapable%f execution or that the plaintiff 
would net be able to recover the balance of the decre® from” the 
judgment-debtor. If the plaintiff sued independently” of the 
fiability of the defendant as a suparddar in a civil court, he ought 
to have made out a case of his suffering loss by the action of the 

defendant. He his not dorfe so. I dismiss this application. 

s Application dismissed 

*Civ. Rev. No. 183 of 1928 i 
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RAJA UDIT NARAIN SINGH, SINCE DECEASED (NOW d Ciia 
REPRESENTED BY RAJA HARNAM SINGH} — 
Versus ae 
SHAIKH MUBARAK ALI AND oTHeERs* Dec., 17 
U. P. Land Revenue Act (III of 1901), section 32—-Register of Pro- age Pam 


prietors, enquiry as to entry in—Civil Procedure Code imapplicable ~ more 
—No right of appeal to Privy Council—Thekedar under the Oudh Lorn Arg 
Rent Act—To be entered in Register of Proprietors. Pane 
' An enquiry as to a dispute regarding the entry in the register Sir SHA 
. of proprietors in a mahal kept gunder section 32, Clause (a) of Wans 
the -U. P. Land Revenue Act (III of 1901), is not governed Sm Lancetor 
by the provisions of the Code of Civil Procedure and consequently SANDERBON 
there is no right of appeal to His Majesty in Council from au 
order made’ by the Board of Revenue in such a matter. A the- 
kedar or holder of a permanent but not transferable lease, as 
defined in section 3, clause (10) of the Oudh Rent Act (III of 
1886), is a person in possession of proprietory rights and his 
naine cannot be entered in the register maintained under section 
32, clause (e) of the U. P. Land Revenue Act, but can only be 
-entered in register of proprietors under clause (a) of the said 
section. 
Appgat from a decision of the Court of the Board of Reve- 
nue for the United Provinces of Agra and Oudh. 
L. de’Gruyther, K. C. and E. B. Raikes, for the appellant. 
A. M. Dunne, K. C. and L. M: Jopling, for the respondents 
The following judgment was’ delivered by 
Sir Jonn Warzits—In this case the Board of Revenue of the sir John 
United Provinces granted Raja Udit ‘Narain Singh, since deceased, Wallis 
who will be referred to as the appellant, leave to appeal to His 
Majesty in Council from their order directing that the first res- 
pondent, Shaikh Mubarak Ali, should be re-entered on the regis- 
ter maintained by the Revenue authorities under the United Pro- 
vinces Land Revenue Act III of 1901, as a thekadar or holder of 
a permanent but not transferable lease in a village of which the 
appellant’ was the proprietor. 
‘The first respondent had purported to transfer hiş theka or 
lease to his som and grandson, phe second and thisderespondents, 
with the object, it was alleged, of defeating the rights of succession 
of his qtlter heirs under the Mahommedan law. On their applica- 
tion for rautation of names they were erroneously entered as pukh- 
tadari tenahts, a term applicalsle to tenants holding under a sub- 
settlement. They then applied that they might be entered as 
matahatdars, a description applicablé to under-proprietors or per- 


sons pp uolding z heritable and transferable right in the land as 
+P. C. A. No. 140 of 1927 
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defined in clause 15 of section 4 of the United Provinces Land 
Revenue Act II of 1901. The revenue authorities corrected the 
register but entered them as thekadars, the description under which 
their transferor, the first respondent, had been entered. , 

They then applied to the Assistant Collector who ordered 
notice to go to the appellant as the superior proprietor. The ap- 
pellant appeared and objected that the permanent lease had been 
forfeited by the transfer and that the transferees were at most 
mere tenants. The Assistant Collector upheld this contention 
and directed them to be registered as tenants (which, as will be 
seen, means tenants of the lands ‘actually cultivated or otherwise 
occupied by them), that is to say, he upheld the appellant’s con- 
tention that the theka had been forfeited and that they were not 
entitled to be entered either asethekadars or as matahatdars. ‘ 

The first respondent thereupon sued the second and third 
respondents for a declaration that his gift to them was incomplete 
and no title had passed, and obtained a decree by consent. He 
then appealed to the Deputy Commissioner who ordered the 
second and third respondents to be registered as thekadars. This 
order, on appeal by the appellant here, was reversed by the Com- 
missioner who restored the order of the Assistant Collector. The 
first respondent then appealed to the Board of Revenue, who, 
after making the second and third respondents, parties here, res- 
pondents in that appeal, held that transfer in their favour was in- 
valid and directed that the name of the first respondent should 
again be entered as thekadar. It, was from this order that the 
appellant obtained leave to appeal to His Majesty in Council. 

At the hearing before their Lordships, Mr. Dunne took a pre- 
liminary objection that no appeal lay, and Mr. de’Gruyther, for 
the appellant, contended that the' order under appeal had been 
made in the course of an inquiry as to “a dispute respecting the 
class or tenure of any tenant” within the meaning of Section 42 
of the Land Revenue Act, as to which it is provided that the Col- 
lector in the trial of the dispute is to observe the procedure pres- 
cribed for cases of a similar kind for the trial of suits under the 
Oudh Rent Act III of 1886. As by Section 135 of that Act, 
sgve as otherwise provided, the* provisions of the Code of Civil 
Procedure are applied to all suits and proceedings under that Act, 
Mr. de’Gruyther contended that the provisions of the Code as to 
granting léaye to appeal to His Majesty’s Council were applicable 
to the present case. For the re€pondents it was contended that 
Section 42 was not applicable, and, even if it were, ie merely 
directed the Collector in the trial of the dispute to observe the 
previsions of the Civil Procedure Cede, and did not provide that 
that procedure should be observed ias to appeals from his order. 

It is unnecessar$ to deal with the latter contention because, in 
their Lordships” opifiion, the dispute was about an entry in the 
register maintained under clause (a) and not under “clause (e) 
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of Section 32, and because disputes about entries in register main- 
tained uņder clause (4) are to be decided, not in accordance with 
the provisions of Section 42, but in accordance with the provisions 
of Section 40, which does not make any of the provisions of the 
Civil Procedure Code applicable. ; 
These sections are to be found in Chapter III of the Land 
Revenue Act, “Maintenance of Maps and Registers,” and come 
under the sub-heading “Registers.” Section 31° requires lists to 
be prepared and maintained of all revenue-paying mahals, or 
“revenue divisions, specifying the revenue assessed and the person 
by whom it is payable, and also of all revenue-free mahals. Then 
comes Section 32, which provides that for every mahal or village 
in a mahal there is to be a record-of-rights, which is to include 
the following registers: 


(a) a register of all the proprietors in the mahal, including the 


proprietors of specific areas, specifying the nature and extent of the 
interest of each; 

(b) in Oudh, for all mahals or pattis held in sub-settlement or 
under a heritable non-transferable lease, the rent payable under which 
has been fixed by the Settlement Officer or other competent authority, 2 
register of all the under-proprietary co-sharers or co-lessees, specifying 
‘ the nature and extent of the interest of each of them; 

(c) in Oudh, a register of all other under-proprietors in a mahal, 
and all other lessees whose rents have been fixed by a Settlement officer, 
or other competent authority, specifying the nature and extent of the 
interest of each of them; 

(d) a register of all persons holding land revenue free specifying the 
nature and extent of the interest of each; 

. (e) a register of all persons cultivating or otherwise occupying laad 
specifying the particulars required by section 55. 

Explanation—In this section the words “proprietor” and “under- 
proprietor” include a person in possession of proprietary or under-pro- 
prietary rights under a mortgage or lease. 

Now 2 thekadar, who is referred to in Section 3, clause 10, 
of the Oudh Rent Act, as “a person to whom the collection of 
rents in a village or portion of a village has been leased by the 
landlord” is clearly a person in possession of proprietary rights 
under a lease within the meaning of the explanation, and so to be 
entered in the register of proprietors under (a); and it is also clear 
that the dispute, between the appellant, the proprietgr and the res- 
pondents was, whether after thé fransfer-by the first respondent 
to the secend and third respondents the theka had not been fore- 
feited sô hat neither the first respondent, the transferor nor tlee 
second and «third respondents were entitled to be entered in that 
register. i 

It is also clear that merely as thekadars they would not be 
entered in register (e) as contended for the &ppellant. Section 
55 provides.that the register maintained under (e) shall specify 
as to each tenant the nature and class of his tenure as determined 
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by the Oudh Rent Act and the rent payable by the tenant, and 
shall also specify the proprietors or under-proprietors (if any) 
holding land as sir (or home farm land) or cultivating land, not 
being sir, otherwise than as tenants, and stating with regard to 
the latter class of lands the number of completed years during 
which they have been so cultivated. It is clear, therefore, that 
proprietors and ‘under-proprietors and those claiming under them 
by lease or mortgage are not to be entered in this register, except 
in so far as they themselves actually occupy or cultivate land in 
the village, and that it cannot otherwise include persons in 'pos- 
session of proprietary rights under a mortgage. or lease such as a 
thekadar. 

It has next to be considered how disputes as to entries in re- 
gister (a) are to be decided? Section 33 requires the Collector 
to record in the registers all changes that may take place and any 
transaction that may affect any of the rights and interests re- 
corded. And under Section 34 every person obtaining possession 
by transfer of any proprietary right in a mahal, or part of a 
mahal, or the profits thereof, or in any specific area therein, which 
is required to be recorded in registers (a) to (d) of Section 32 
is required to: report the transfer, and no Revenue Court is to 
entertain a suit or application by him until he has done so. If 
there is a dispute about the transfer Section 35 requires. the 
Tahsildar to refer the case to the Collector, who is to dispose of it 
after deciding the dispute in accordance with the provisions of 
Section 40. 

Section 40 provides that all disputes as to entries in the annual 
registers are to be decided on the basis of possession, and if the 
Collector cannot satisfy himself as to which party is in possession, 
he is to ascertain by summary inquiry who is the person best en- 
titled to the property and shall put such person in possession, but 
no order as to possession under this section is to bar anybody from 
establishing his right to the property in any Civil Court; and it 
is further provided by Section 44, that no entry or decision under 
Section 40 is to affect the right of any person to claim and establish 
in the Civil Court any insterest in land which requries to be re- 
orded in the registers (a) to (d) of Section 32. 

It is in their Lordships’ opinion clear that all the Collector, 
could do besides amending the register after the summary inquiry 
under Secti$ne40 was to put tkessuccessful party*into possession 
and that his order would not debar the unsuccessful party from 
asserting "his rights by suit in a Civil Court. It is therefore noc 
girprising that there is no provision of law making th® summary 
inquiry under Section 40 subject to the Civil Procedure Code so 
as to render the oyder made,by the Board of Revenue in such an 
inquiry appealable,to His Majesty in Council. 

In this view it is unnecessary to consider the effect of the 
provisions of Section 42, which applies the provisions of the Civil 
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Procedure Code to the trial of particular disputes as to certain en- Crm 
tries to he made in the register maintained under ‘clause (e)— _j 928 
apparently because under Section 44 the decision is to be binding aera 
on Revenue Courts which have exclusive jurisdiction in suits re- Naram 
lating to the same matter. ° SINGH 


“In their Lordships’ opinion the appellant has failed to show ..¥. 


any right to appeal to His Majesty in Council, and the appeal musarax 
should be dismissed with costs, save only that the costs of pre- Au 
paring and lodging the respondents’ case must be borne by the s; Jobn 
respondents themselves, as the objection was ‘only taken at the Walks 
hearing.’ Their Lordships will humbly advise His Majesty ac- 
~cordingly. ne 





'T. L. Wilson & Co.—Solicitor for the appellant 
| Hy. S. L. Polak—Solicitor for the respondents | 
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Appeal dismissed 
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MOHAMMAD WAJID ALI KHAN (Defendant) ve 
versus 1928 
`“ PURAN SINGH anp oruers (Plaintiffs)* Pa 

Pre-emption—Several co-sharers may sue together—Decree operates for ee 
- benefit: of each plaintiff—Civil Procedure Code, Or. 22, rules 4 Loro SHaw 
and 9—Abatement of appeal by- vendee against one of the plain- LORD CARSON 
tiffs-Respondents—Legal representatives of the deceased plaintiff Binnes- 
not bound by the decree of the appellate court—Entitled to pre- ge 
empt entire property. u 
Several co-sharers of a village desiring to exercise the right of POAN. Karre 
pre-emption may join as plaintiffs in a suit for pre-emption against SANDERSON 
the stranger-purchaser and may obtain in that suit a decision, not 

only as to their right'to pre-empt, but also as to their rival claims 

and a-decree may be passed under Order 20, rule 14, sub-section 

2 of the Civil Procedure Code declaring the rights of the plaintiffs 

inter se. ‘Such co-sharers may also simply sue the stranger-pur- 

chaser for pre-emption without asking the court to adjudicate on 

their rival claims and may obtain a decree for possession on de- 

positing the pre-emption money in court. The effect of that 

decree is to establish as against the defendant the right to each of 

the plaintiff co-sharers to pre-empt him and to entitle them to 

possession on depositing the preemption money, [€aving them to 

adjust their shares and priorities among themselves. If the de- 

fendant files an appeal from such a decree making all the plain; 

tiffs Tespondents and one of the respondents dies before the heare 

ve ing of the appeal and the° appeal abates as against him under 
: Order 22, rules 4 and 11, and the appeal is subsequently heard 
as against the plaintiffs and is reversed by thegappellate court, the 
legal representatives of the deceased respondent against whom the 
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appeal has abated cannot be bound by the appellate decree and are 
entitled to exercise the right of pre-emption and to demand pos- 
session of the entire property on payment of the entire purchase 
money. A stranger-purchaser cannot be required to submit to a 
partial pre-emption nor is he entitled to demand it; nor can he 
insist in such a case that the legal representatives of the deceased 
plaintiff against whom the appeal had abated should pre-empt a 


Sir John 
Wallis 


proportionate share of the disputed property on demand of a 
proportionate share of the price. 

Counsel for deceased respondent owes a duty to the court to 
bring to its notice, if he is aware of it, the fact that one of the 
respondents for whom he has entered appearance is dead and is no 
‘longer represented by him. 

APPEAL from a decision,of the High Court of Judicature at 


Allahabad. 


L. de’Gruyther, and B. Dube, for the appellant. 
S. Hyam, for the respondents. 
The following judgment was delivered by 


Sir Jonn Watuts—In this case Puran Singh, Lekhraj Singh, 


Amar Singh and Pirthi Singh, who were co-sharers in the village 
of Bighepur, filed a suit for pre-emption of certain land which 
the defendant Muhammad Wajid Khan, who is the present appel- 
lant, had purchased in the village. The sole question in the case 
was whether the custom of pre-emption obtained in the village. 
and the Additional Subordinate Judge of Aligarh having found 
this issue in favour of the plaintiffs gave them a decree for pos- 
session on their depositing the pre-emption money in Court. They 
duly deposited the money and obtained possession in execution 
of the decree. f 

It was suggested for the first time before the Board that the 
fourth plaintiff Pirthi Singh, who actually deposited the money 
in Court and obtained possession was the only plaintif who exe- 
cuted the decree, and that the right of the other decree-holders 
and their legal representatives to execute had become barred by 
limitation. In their Lordships’ opinion there is no foundation for 
this contention. The application for execution of the decree, 


eWhich was signed by all the four decree-holders, stated that the 


money had been deposited by them and prayed that possession 
might be given to them. The- execution proceeded upon this 
basis and in reply to objections subsequently raised by the defend- 
ant Pirthi Sihgh himself stated*that the decree-holders had ob- 
tained possession. It is clear therefore that the deposi, was made 
and possession obtained on behalf of all the decree-holgefs. 

e The defendant appealed to the High Court at Allahabad 
making all the plaintiffs parties to the appeal. When the appeal 
came on for hearing AmareSingh, the third plaintiff, had been 
brought in the wecord. These facts were not brought to the 
notice of the Court, and the appeal was allowed to proceed on the 
footing that he was before the Court, and the appellate decree re- 
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cites that he had been duly represented at the hearing, whereas 
in fact he had died ahd the authority to represent him had deter- 
mined. Their Lordships are not in a' position to say how this re- 
grettable omission came about, and will only observe generally 
that it cannot be too clearly understood that a practitioner who 
appears for several respondents, one of whom dies before the hear- 
ing of the appeal, owes a clear duty to the Court to bring to its 
notice if he is aware of it the fact that one of the respondents for 
whom he has entered appearance is dead and no longer represent- 
ed by him. Had the Court been apprised of the fact, as it should 
have been, the questions now before the Board could have been 
decided at the hearing of the appeal and this subsequent litigation 
would have been unnecessary. 

As it was, the surviving respondénts allowed the appeal to be 
heard without objection in the absence of the third plaintiff and 
his legal, representatives, thus taking the chance of. succeeding on 
the merits; and when they had failed and the decree of the lower 
Court had been reversed and the suit dismissed and the defendant 
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had obtained formal restitution of possession in execution of the © 


.’ appellate decree, they joined with the representatives of the de- 
Ceased third plaintiff in putting in the application to the Subordi- 
nate Judge, which is the subject of this appeal to His Majesty in 
Council, objecting that the whole appeal had abated by reason 
of the representatives of the third plaintiff not having been 
brought on the record within the time limited by law and that 
` the appellate decree was a nullity and did not entitle the defend- 
ant to restoration of possession. They accordingly prayed that 
the order which the defendant had obtained without notice to 
them might be set aside and that they might be put in possession 
again. 

On this application the Subordinate Judge ruled that the 
three surviving plaintiffs had no locus standi, as under the pro- 
«visions of the Code of Civil Procedure the appeal had only abated 
as to the deceased plaintiff, and the survivors were bound by the 
appellate decree. As against the representatives of the deceased 
. plaintiff he held that by reason of the abatement the appellate dec- 
_ ree was not binding on them and that they were entitled to pos- 
session in execution of the decree of. the first Court, if the other 
plaintiffs acquiesced in the pre-emption money, which was still 
in Court, being puid to the defendant, which they did by their 
Counsel at the hearing of the appeal from this order as stated in 


the judgmeft of Mukerji, J. In other words he held that the | 


defendant wes not entitled to restoration of possession as against 
them if they Were prepared to pré-empt him. 

The defendant and the surviving plaintiffs bath preferred ap- 
peals against this order and the defendant also applied to the High 
Court under Order 47 of the Civil Procedure Code for a review of 


the appellate judgment, and an order that the abatement should ' 
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cu. be set aside and the appeal re-heard in the. presence of the repre- 

—- sentātives'of the deceased respondent. The Court rejected, the 

1928 -grounds for review put forward by the defendant and held that 

ê  "Monam- the allegation that there.had been a conspiracy to conceal: the 
man Was death of the third plaintiff from the appellant was not made out, 
t'An Kman and that he knew of the. death and had been! guilty. of laches. 
Puran Son They accordingly refused to set aside the abatement and dismissed 





ur Jobn the application for a review of judgmént. ` as it 
Wallis ~“ , Consequently, as regards the deceased plaintiff, the abate- 
_ ent stands and cannot now be questioned. : w 
à 7. The appeals from the order of the Subordinate Judge subse- 


» quently came on for hearing when the two learned Judges differ- 
.. “ed, Mukerji; J. being of opinion that under the provisions of. the 
“t 3 -Code of Civil Procedure the appeal had abated as regards the 
= .” deceased third plaintiff and no further, and that by virtue of 
ae _ the abatement his representatives were entitled to a one-fourth 
‘> share'of the property; while Dalal, J. held thatithe whole appeal 
had abated and that the surviving plaintiffs alsó were entitled. to,.*. 
vs sgt "7 be restored, to possession. In consequence ofthis différence. of“ 
„ opinion there was a reference under Section 98, sub-section 2, * 
of the Code of Civil Procedure to another Bench, which held. 
that the whole appeal had abated and that the appellate decree 

was incapable of execution... ; i eo. oe 
In: accordance with this answer to the reference the defend- 
ant’s appeal, No. 202 of 1923,-was dismissed, and the appeal of 
the surviving plaintiffs, No. 281 of 1923, was allowed, and they 

were restored to possession. . i 

The defendant then obtained leave to appeal to His Majesty: 
in Council from the order of the High Court dismissing’ his ap- 


t 


peal No. 202 of 1923. eae 3 
- In. dealing. with the questions which arise in. this appeal: it is 
desirable in their Lordships’ opinion to refer in the first place to’. 
the scope and nature of the present suit. Where the custom: of + 
, pre-emption obtains in a. village every co-sharer has aright ;to 
.“ pre-empt a stranger purchasing land in the village. . When‘ seye- 
‘a+ ral co-sharers desire to exercise this right, and there aré'differenices . 
© between them ‘as to their shares or priorities, they may: join -as: 
plaintiffs in a suit.for pre-emption against the stranger-purchaser, 
and may obtain in that suit a decision, not only''as to their right 
s ' to pre-empte but also as to thgig. rival claims and.a decree,‘as’pro-, 
vided, in Order 20 of the Code of Civil Procedure, rule 14, sub- ; 
section ,2, in accordance with which each pre-emptihg: plaintiff’ ` 
e Will be entitled in default of the others to pre-empwalone.;. On. 
. the othershand, two or more co-shtirers may simply. sug the sttangér- 
~ purchaser for prg-emption, as in. the present ĉase, without asking 
the Court to adjudicate on their rival claims, ånd may obtain: a: 
decree. for possession on depositing. the pre-emption. money-/in 
p ‘Court. In their Lordships’ opinion the effect of that. decree ~is. 
S : ,e 
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to establish, as against the defendant, the ‘right of each of the vm 
plaintiff co-sharers to per-empt him and to entitle them to T928 
possession*on depositing the pre-emption money, leaving them to ... — 
adjust their shares and priorities among themselves, thesé being ogee 
matters in which the defendant has no concern-so long as the Aur Kuan 
pre-emption money is secured to him. eae 
This being the nature of the suit andthe effect of a decree 7“ 25e% 

for the plaintiffs, if the defendant files an appeal from such a Sir Jobn 
decree making all the“plaintiffs respondents, and one of the res- Wallis 
pondents dies before the hearing of the appeal and the appeal 
abates as against him under the express provisions of Order 22 of 
the Civil Procedure Code, rule 4, sub-section 3, read with rule 
-11, because his legal representatives have not been brought on the 
record within the time limited by Mw, and the appeal is heard 
in the absence of the legal representatives of the deceased respond- - 
ent, and the decree of the first Court is reversed and the suit dis- 
missed as against all the plaintiffs, it is clear that the legal repre- 
sentatives of the deceased respondent against whom the appeal has 
‘ abated cannot be bound by the appellate decree and are entitled _ - 
to exercise the right of pre-emption which the decree of the first 
Court established in his favour against the defendant, that is a 
right to pre-empt the whole. A stranger-purchaser cannot be re- 
quired to submit to a partial pre-emption nor is he entitled to de- 
mand it; and their Lordships are therefore unable to accept the 
view.of Mukerji, J. in the High Court that in the circumstances 

of this case the representatives of the deceased plaintiff only be- 
came entitled to pre-empt one-fourth of the suit property, leaving 

the defendant in possesion of the remainder. They do not find 

any satisfactory grounds on which such a limited right can be 
based. 

These were substantially the grounds on which the Subordi- 

-nate Judge ruled against the defendant, and their Lordships prefer 

this view to that taken by the majority of the learned Judges in 

the High: Court that in this suit the abatement against the deceas- 

ed plaintiff made -it impossible to proceed effectively with the.. 
hearing of the appeal as against the surviving plaintiffs, and ren- oe 
dered the judgment and decree of the appellate Court passed in @ 
‘the absence of the representatives of the deceased plaintiff a 
complete nullity so that the surviving plaintiffs were entitled to 

be restored to pessession in accordance with the decree of the 
_ first Court along with the representatives of the deceased plaintiff. 

. With this view their Lordships are ‘unable to agree. 

‘© In -thajr Lordships’ opinion the order of the Subordinate’, 
Judge was right, and the decree of the High Court dated the 11th 
July, °1924, ought to be set aside and in lieu thereof it ought to 

be declared that-the representatives of*the third ‘plaintiff—fourth 

and fifth respondents here—are entitled to re-delivery of posses- 
sion, on condition that the money deposited in Court should be 

e I2 
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Cvt made over to the appellant with the consent of all the other res- 

i928  pondents within three months of the date of the order herein, 

. otherwise the suit is to be dismissed; but that there ought to be 

See no costs either in the High Court or of this appeal, and any costs 

‘Aur Kuan paid under the decree ought to be returned. Their Lordships 
v. wil humbly advise His Majesty accordingly. 

PURAN SINGH Hy. S. L. Polak—Solicitor for the appellant 











n Jobe : Barrow, Rogers  Nevill—Solicitors for the respondents 
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HIGH COURT 
CRIMINAL i : BHAN DEB (Applicant) 
19287 7 Versus 

Aug, 17. KING-EMPEROR (Opposite party) * 

--=—~ Municipalities Act, section 307(b)—Conviction under—When bad— 
_ Datar, J. Making material alterations in building—Notice to Board under 


section 178(1)—When not necessary. 

Notice under section 178(1)} of the Municipalities Act, to be 
given by a person, who desires to erect a new part of a building 
or to make material alterations, is only necessary when the build- 
ing abuts on or is adjacent to a public street or place or property 
vested in His Majesty or in the Board. 

Where applicant was convicted under section 307(5) of the 
Municipal Act for making material alterations in his building 
which was divided from a public road by a canal and a wall, 
without the Board’s permission and there was nothing to show 
that the canal was vested in the notified area, eld, that the cor- 
viction was-bad. 

CrimMinaL Revision from an order of F. D. Srupson EsQ., 
Sessions Judge of Kumaun. f ` 

Kailas Nath Katju, for the applicant. 

M. Waliullah (Assistant Government Advocate), for the 


2” Crown. 
= The following judgment was delivered by 
Dalal, J. Data, J.—The laxity with which penal statutes afe made 


use of by public bodies is a matter of grave concern. No one 
takes the trouble of reading the law before lunching a prosecution. 
In the preSertt case the applicagit has been convicted of an. offence 
under the Municipal Act, section 307 (b), on the ground that 
within the limits of a Municipality he erected a new part of a 
ebuilding or made material alterations therein without the Board’s 
permission. Obviously clause 2 of*section 178 of the Municipalities 
Act was lost sight,of that thg notice referred to in sub-section 1 to 
be given by a pergon, who desires to erect a new part of a building 
or to make material alterations, shall only be necessgry when the 


*Crim. Rev. Now 493 of 1928. 
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building abuts on or is adjacent to a public street or place or pro- 
perty vested in His Majesty or in the Board. In the Magistrate’s 
court everything was taken for granted. It appears, however, 
that the reason for prosecution was clearly defined in the sessions 
court, and it was alleged that the buildings adjoined a public 
road. The Sessions Judge pointed out that what is marked by t on 
ex. E was nowhere near a public road. The Sessions Judge says 
that the building marked II was adjacent to a public road, because 
it was divided from a public road by a canal and a wall only. 
Obviously by a canal the learned Judge meant a distributory, że., 
a narrow channel of water. If there is a wall separating this house 
from the public road, it is difficult to understand how the building 
can be called adjacent to the road. “Adjacent” must mean “join- 
ing at some point,” and the meaning of the word is made clearer 
by the words “abutting on.” What is attempted to be avoided is 
the danger of obstruction or encroachment on a public road. 
When there is a dividing wall there cannot be any obstruction or 
encroachment. However that may be, a penal statute must be 


-, strictly interpreted, and adjacent cannot mean to include two 


properties which are divided. The Government Pleader- pointed 


out that the building was adjacent to a distributory. ‘That, how- ` 


ever, was not the material portion of the charge. There is nothing 
to show that the distributory is vested in the: Notified Area nor 
that the property is vested in His Majesty. There was no intention 
of prosecuting the applicant because he failed’ to obtain permission 
for making alterations-in a building which was adjacent to a canal 
distributory. The prosecution cannot be permitted at the last 
moment without notice to the accused to change its ground. I am 
certain that the authorities connected with the Notified Area have 
not stopped to think of the limited nature of the property for 
which a notice under section 178 (1) is necessary and fully believe 
that wherever in the Notified Area a building is erected, altered or 
added to, a notice is necessary. It is in this wrong belief that the 
present prosecution was launched. In the notice itself no reference 
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is made to the buildings being adjacent to any public street or... 


place or property vested in His Majesty or in the Board. 

-Two other objections were raised, but they have no substance® 
It was first argued that the buildings were not situated within the 
Notified Area.’ This is wrong. The western boundary isedescribed 
as coming up fo the bridge overgthe Barsati canab, “thence due 
west along the Kaladhungi road to the Mukhani canal.” It was 


argued ¢hat from the bridge there ought to be a gap, and the 
“western Boundary must jump to the Kaladhungi road. Thi 


woud, lead to the overlooking’ of the words “thence due west.” 

it must go along the western. boundgry of the,applicant’s garden, 

and the garden is undoubtedly included in the, Notified Area. 

- The complaint was made by the Secfetary under the authority 

of the President. There is an order passed by the Board to that 
hd ` 
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a, 
effect, and therefore the complaint was correctly made as pro- 
vided by the law. 
I set aside the conviction and sentence and order the fine, if 
any recovered, to be refunded. 


Conviction set “a e 


NAND LAL CHAUDHRI (Applicant) 
VETSUS 


KING-EMPEROR (Opposite party)* 

Agra Tenancy Act (III of 1926), section 95, and Penal Code, section 
441—Zamindar and tenan?—Ilegal ejectment, effect of —Criminal 
trespass, offence when not made out. 

An illegal ejectment does not give the zamindar any right of 
re-entry. 
Where a decree for ejectment of applicant was passed on ne 
16th April, 1926 but was executed on the 24th November, 
-1926 and on the 27th September, 1927 the present complaint 
was instituted by the Zamindar, eld, that as the execution of 
the decree was not in accordance with the law as laid down in the 
new Agra Tenancy Act (III of 1926), applicant was legally in 
possession of the land in dispute on the 27th September, 1927 and 
therefore neither under section 95 .of the Act nor under the 
general provisions of section 441 of the Penal Code, was appli- 
cant guilty of criminal trespass. 
CRIMINAL Revision from an order of T. N. Mura Eso., 
Sessions Judge of Gorakhpur. 
S. M. Husain, for the applicant. 
M. Waliullah (Assistant Government Advocate), for the 

Crown. 

The following judgment was delivered by 
Dara, J.—Nand Lal, a tenant, has been convicted of an 
offénce under section 447 of the Indian Penal Code by the trial 


` court by virtue of the provisions of section 95 of the new Agra 


elenancy Act (No. III of 1926). That Act came into operation 
on the 7th September, 1926. The appellate court has gone further 
and held that Nand Lal re-entered the land with the intentiow 
of annoying „the zamindar. Both points will‘ therefore have to 
be considered: $.. 

Section 95 does not apply. It is definitely stated in that 
section that the provisions will apply only if a decree fos ejectment 
thas been executed under the prowsions of that Act.* The decree 
was passed on 16th of April, 1926, and was executed ‘on the 
24th November, £926. Its txecution was not in accordance with 
the law, as laid dòwn in the Act. Section 94 limits ane time of 

*Crim. Rev. No. 517 of 1928 
e 
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execution of a decree for ejectment. It is definitely laid down Cemmar 
there that the ejectment shall not take place before:the first day 1928 
of April or after the 30th day of June in any year except when 
the order for delivery of possession is-passed after the first day 
`~ of June. In the present case we have seen that the order was v. 
passed on the 16th of April, that is, not after the first day of „Ene 
June, and therefore there could have been no ejectment after ZEOr 
the 30th day of June. In reality the ejectment of the applicant Dalal, J. 
was illegal, and an illegal ejectment does not give the zamindar 
any right of re-entry. I do not see how the zamindar is entitled , 
to possession of the land. As he was not entitled to the possession 
- of the land, Nand Lal was legally in possession of the land on 
the 27th of September, 1927, when the present complaint was 
instituted by the zamindar. Under the circumstances, neither 
under section 95 of the Agra Tenancy Act nor under the general 
provisions of section 441 of the Indian Penal Code is Nand Lal 
. guilty of criminal trespass. 

I set aside the conviction and sentence and order the fine, 
if any recovered, to be réfunded. 





Nano LAL 
CHAUDHRI 





Conviction quashed 





MANNI LAL AWASTHI (Applicant) 


Versus CRIMINAL 


KING-EMPEROR (Op posite party)* 1928 
Criminal Procedure Code (as amended in 1923), section 110—Inappli-  — 
cability of, to harbouring of dacoits—Penal Code, section 216A— 4%&» 17. 
Applicability of. i Dakar, J. 
The Legislature did not desire that the provisions of secticn 
110 of the Criminal Procedure Code’should be applied to a har- 
bouring of dacoits, the intention being that such a man should be 
dealt with under the substantive provision of the Indian Penai 
Code, i.e., section 216A. i 
CRIMINAL Revision from -an order of L. S. Wuire Esa., 
Sessions Judge of Cawnpore. 


Sailanath Mukerji, for the applicant. _ 2: 
M. Waliullah (Assistant Government Advocate), for' the 
Crown. - ° 


The followtng judgment wag gelivered by © 
DALAL, J.—There have been many hearings in this case and I Dalal, J. 
have spent many anxious hours to discover whether the judg- 
ment of the Joint Magistrate so severely shaken by the learned, 
Judge jarrivéd in this Court moribund or entirely dead. The 
reading of the evidence has not lef, a pleasant impression, so I” 
tried as best I may to hear heart-beats in the body produced in 
this Court, but I-am afraid that none could be heard. 


*Crim. Rev: No. 437 of 1928 
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One Manni Lal Avasthi, who and whose counsel boasted 
that he had many respectable friends in Cawnpore, has begn bound 
over by the Joint Magistrate of Cawnpore under section 110. 
A long table of reasons for the order was given why the applicant 
was required to show cause. The learned Judge however has 
refined the matter so much that very little remains to support 
the reasons for the notice. The Judge has abandoned all points 
and on page 18 (reference to paging shall be made to the copy of 
the judgment on the record) the Judge has pronounced: 

- “In short I think that ultimately the case against Manni Lal must 
rest solely on the fact of harbouring dacoits.” 

It is difficult to understand the Judge’s idea as to the reason 
why Manni Lal harboured dacoits, because the Judge was of 
opinion that he was not provéd to be a receiver of stolen property. 
It may be wondered whether Manni Lal has a desire for society 
of men of different classes in life and just as his pride is that he 
has highly respectable friends in Cawnpore, he may be suffering 
from a penchant for the society of dacoits. Ordinarily one would 
have thought that the harbouring of dacoits implied the receipt 
of stolen property. Unfortunately, the Judge has rested his 
order on a ground of doubtful legal authority. Under section 110, 
the harbouring of dacoits is not given as one of the reasons for 
calling upon a man to give security for good behaviour. What 
is stated in (c) of section 110 is that the accused is alleged habi- 
tually to protect or harbour thieves. The learned Judge has 
considered the law on the subject and has come to the conclusion 
that none of the rulings quoted by him applies. If so, the 
matter rests with this Bench to decide in accordance with the 
wording of the Act. The Judge’s opinion was that a thief 
would include a dacoit, because a dacoit is, after all, a thief 
who commits theft with violence. At the same time, 
with his predominant sense of refinement, the Judge exempted 
from this class, a robber who commits robbery through extortion. 
So, according to him the word “thief” would include a dacoit or 
a robber of one hue, while it would not include a dacoit 
ent robber of another hue. These distinctions without 
®a difference have to be indulged in when more is sought to be 
read into a statute than exists on the face of it. His argument 
as to stoken property being applicable to property whose possession 
is specifically*defined in section 410 as property, Possession where- 
of has been transferred by crimes other than dacoity and the 

ossession of such property is punishable under secte 411 of 
he Indian Penal Code. When property, possession hereof has 
been transferred by the commission of dacoity, is contemplated, 
there is a distinc section 412. There, only the words “stolen 
property” as defined in section 410 are not used, but further 
explanation is given that the possession must be of apeh property 


as the possessor thereof knew or had reason to believe ` to have been 
e 
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transferred by the commission of dacoity. ‘This differentiation 
between section 411 and 412 works in a way just- the opposite to 
the argutnent advanced by the Judge. It indicates that when 
only the words “stolen property” are used, they do not mean pro- 
perty transferred by the commission of a dacoity. 

It is always interesting to discover how legislation as to 
particular sections of a certain Code came into effect in order to 
understand the meaning thereof. Dacoity is a very serious crime 
and therefore the attempt to commit it, even the preparation to 
comit it and being a member of a gang of dacoits are all separately 
made punishable under the different sections of the Penal Code. 
At the time of the framing of the Code it was overlooked 
that dacoits might be helped by men honest to the outside world, 
. so well expressed in the vernacular es “safed posh,” who though 
not joining the dacoits or belonging to their gang in the sense of 
actively participating in the crime, gave shelter to them at the 
time when they needed it to escape pursuit. For that reason in 
1894 a penalty was provided for harbouring robbers or dacoits. 
This was done by the enactment of section 216A of the Indian 
Penal Code by section 8 of Act No. III of 1894. When the 
Criminal Procedure Code was enacted in 1898, the previous Code 
was of Act No. X of 1882. In the corresponding section 110 
of this Act no provision was made for calling upon a man who 
made a habit of harbouring to enter into security. At that time, 
in 1898, penalty for the harbouring of robbers and dacoits was 
provided for a few years previously and there remained provision 
to be made to make it dangerous to harbour thieves. There was 
a substantive offence in 1898 of harbouring only robbers or 
dacoits, because possibly it was not thought right to make it an 
offence to harbour a thief, a theft has not such notoriety as rob- 
bery or dacoity which on its occurrence would be widely known 
and every. honest man will be warned against giving shelter to 
persons taking part therein. The same notoriety would not at- 
tach to a theft as to a dacoity and therefore it was presumtably 
considered unfair to make the harbouring of a thief an offence. 
At the same time, if a man made a habit of harbouring thieves, it 
would be possible to presume that he did so with full knowledgee 
of the habits or life of his friends.and visitors. So provision was 
made in section 110 when it was amended by Act No. V of 1898 
to bring within.its scope a man who made a habit 9f harbouring 
thieves. A consideration of thésf different stages of legislation 
leaves no doubt in my mind that the legislature did mot desire 
that the"pgpvisions of section 110 should be applied to a harbous- 
ing of dacoits, the intention beigg that such a man should be deal? 
with* under the substantive provision of the Indian Penal Code, 
i.e., section 216A. : 5 

I recognise the great pains taken not only by the Sessions 
Judge but by the Joint Magistrate in the conduct of thése pro- 
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ceedings and it is not without regret that I have come to the con- 
clusion that I have arrived at; but possibly these proceedings will 
be a warning to the prosecuting. agency not to adopt the course 
of taking action under Chapter: VIII through the fear that the 
bolder action of prosecuting for a substantive offence may be 
likely to fall. 

I allow the application. The bonds and securities taken from 
Manni Lal shall be discharged. 


f 
3 


Application allowed 


PE 
KIRAN KOOMAR BANERJI (Applicant) 
VETSUS 
BAI] NATH (Opposite party)* 

Provincial Small Cause Courts Act, section 17—-Requirements of— 

Deposit of security within limitation—Acceptance by Court-— 

Effect of—Security subsequently found to be insufficient. 

After attaching a fixed deposit of applicant lying in a Bank 
in execution of an ex parte ‘decree passed on the 9th January, 
1928, notice was sent to the Bank and applicant who thereupon 
filed an application in court,)on the Sth March, 1928, stating 
that he for the first time came to know of the suit on the 28th 
February, 1928 and that his fixed deposit should be taken as 
security required by section 17 of the Provincial Small Cause 
Courts Act. On the 14th March, 1928 applicant deposited the 
fixed deposit receipt in court without filing any security 
bond hypothecating its amount and on the same day, the court, 
by its order passed behind the back of the decree-holder, accepted 
the attached amount as sufficient security. On decree-holder’s 
objection, the court dismissed the application holding that no 
sufficient security had been deposited. 

\ Held, that sufficient security was not as a matter of fact de- 
posited within limitation but inasmuch as the security was 
accepted by the Court and by virtue of that acceptance apph- 

e cant was deprived of an opportunity to make good the amount 

before the limitation expired, it cannot be said that applicant 

failed to furnish the security “to the satisfaction of the court.” 

Jagansagh v. Chet Ram, I. L.R., 28 All., 47@, Rajendra Nath 

Banerji v. The Secretary of “State for India, I. L. R., 32 Cal., 

339 and Azmatullah Khan v. Ahmad Ali, [1925] A. €. R, All, 
. 379, referred to. i e 

® Crviz Revision from an ordes of Banu Kati Des BANERJI, 

Judge, Small Cause Court of Allahabad. ain 

Sailanath Mukerji, for tle applicant. 

Narain Prasad Asthana, for the opposite party. 

Š “Civ. Rev. No. 173 of 1928 
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The following judgment was delivered by 

SULAIMAN, A. C. J.—This is an application in revision from 
an order dismissing an application for setting aside an ex parte 
decree. The decree was passed on the 9th of January, 1928 and 
it was put in execution and 4 fixed deposit belonging to the appli- 
cant lying in a Bank was attached. Notice was sent to the Bank 
and to the applicant who thereupon filed an application in the 
court, on the 5th of March, 1928, that he for the first time came 
to know of the suit on the 28th of February, 1928. In his appli- 
cation he stated that his fixed deposit, which had been attached 
under an order of the court, should be taken as security required 


. by section 17 of the Provincial Small Cause Courts Act. On the 
14th of March, 1928 the applicantedeposited the fixed deposit 
’ receipt in court but he omitted to file any security bond hypothe- 


t 


cating its amount. In its order of the 14th of March, 1928 the 
court accepted the attached amount as sufficient security. The 
order however was behind the back of the decree-holder. It is 
to be noted that when the court accepted the amount as sufficient 
security 30 days from the date alleged to be the date on which 
the applicant first had knowledge had not expired. Ultimately 
when objection was raised by the decree-holder, the court held that 
no sufficient security within the meaning of section 17 had been 
deposited along with the application. The application was accord- 
ingly dismissed. 

No doubt the view which has prevailed in this court is that 
the provisions of section 17 are imperative and the requirement 
to deposit security at the time of presenting the application is 
mandatory. Jagannath v. Chet Ram (1). If, however, the 
security is deposited before limitation has expired, the application 
might very well be treated as having been validly made on the 
date when the security was deposited. In such a case after the 
deposit of the security the application may well be entertained by 
the court. Rajendra Nath Banerji v. The Secretary of State for 
India (2). In the present case, however, no sufficient security was, 
as a matter of fact, deposited within the time though the fixed 
deposit receipt tendered by the applicant was accepted by the 
court as a sufficient security. In my opinion it is not sufficient 
for an applicant to state that money which stands attached should 
be treated as secyrity. ” For such an attached amoung he has not 
really furnished any sufficient secutity for the decree-holder. No 
lien or bar i created over the amount which would be paramount 
as against® qther creditors who_may like to attach the amount.e 
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Such an attached amount would always be liable to be seized ® 


upon bp other creditors claiming ratable distribution, the result 
being that the security is liable to dwistdle if such other claimants 
come forward. Similarly, a mere deposit of the fixed deposit 


receipt whichis not transferable, did not amount to an adequate 
(1) L L R., 28 All, 479 (2) L L. Ra 32 Cal, 339 
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security furnished by the applicant. The court could not have 
realised the amount of the fixed deposit receipt withoyt the con- 
sent of the applicant. The applicant did not, therefore, place the 
amount at the full disposal of the court as the case would have 
been if cash had been deposited. I therefore agree with the court 
below that sufficient security was not as a matter of fact deposited 
within limitation. 

At the same time I cannot ignore the circumstance that the 
court had as a matter of fact accepted as sufficient security the 
fixed deposit receipt coupled with the applicant’s statement that 
the attached money should be treated as such. On that date the 
time, according to the allegation in the application, had not 
expired. Had the court rejected the security there and then, 
it would have been possible for the applicant to make it good in’ 
cash. The acceptance undoubtedly misled the applicant, and he 
was by virtue of that acceptance deprived of an opportunity to 
make good the amount before the limitation expired. I therefore 
think that in this case it cannot be said that the applicant failed 
to furnish the security “to the satisfaction of the court.” The 
security was really insufficient, but the court was satisfied that it 
was adequate. 

In the case of Azwatullah Khan v. Ahmad Ali (1) a mistake 
had been made by the applicant as regards the amount for which 
he was to furnish security. The amount for which the property 
covered by the security bond was hypothecated was slightly less 
than the amount of the decree though the property hypothecated 
was worth more. Stuart, J. thought that a mistake of that kind 
was not fatal, when the applicant did in fact deposit full amount 
in cash later. In the present case, if the court had rejected the 
security on the ground that it was no security at all, the applicant 
might very well have deposited the amount in‘cash. It will be 
injustice to allow the applicant to suffer on account of an error 
committed by the court. On condition of the applicant deposit- 
ing fresh security for the full amount of the decree within 30 
days from this date I would, in the special circumstances of the 
case, allow this revision and setting aside the order of the court 
below restore the application and direct that it may be disposed’ 
of according to law. The parties will bear their own costs. If 
fresh security is not deposited within the time allowed, the order 
of the court below will stargl, and the respontent will get the 
costs of this revision. : 

; (1) [1925] A. L Ra, All, 379 ae 
ha o 
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CHHITARIA anp orHers (Applicants) 
. versus 
MUNIGIPAL BOARD, BINDRABAN (Opposite party)* 
U. P. Municipalities Act (II of 1916), section 295—‘Under this Act” 


CRIMINAL 





1928 





Aug. 27 


Significance of the expression—Coxntract arbitrarily given by pyar, J. 


Municipality—Obstruction thereof—Not liable to penalty. 

The words “under this Act” used in section 295 of the Muni- 
cipalities Act have the significance that the Municipal Board 
must have acted according to directions given in the Act. No 
contract arbitrarily given by the Municipality in contravention 
of the provisions of the Act can render obstruction therect 
liable to penalty. 

CRIMINAL REFERENCE by W. C. Dre Esq., District Magis- 
trate of Muttra. ; 


K. N. Laghate, for the applicants. 

S. C. Das, for the opposite party. 

M. Waliullah (Assistant Government Advocate), for the 
Crown. 


The following judgment was delivered by 

Dara, J—The Municipal Board. permitted one Gangu to 
construct a drain in Mohalla Kishoripura within the Municipal 
limits of Bindraban. While the drain was being constructed by 
a contractor of the Municipality on the application of Gangu, 
Gangaram and Mst. Koka prevented the contractor from working 
on the ground that the land which was being dug up for the 
construction of the drain belonged to them. These two persons 
and one Chhitaria were prosecuted under section 295 for obstruct- 
ing a person employed. in contract with the Board in the per- 
formance of his duty. They were convicted by a Magistrate and 
the District Magistrate has made this reference for the setting 
aside of the conviction on the ground that the contract was not 
given according to the Act. It was argued here on behalf of the 
Municipality that it is not the business of the court to enquire 
into the antecedents of the contract. This argument is incorrect. 
It is definitely stated in section 295 that the obstruction should 
be of a person employed under contract with the Board under 
this Act. The words “under this Act” have the significance that 
the Municipal Board must have acted according to directions 
given in the Act. No contract arbitrarily given by the Muni- 
cipality in contravention of the provisions of the Act caf render 
obstruction thereof liable to penalty € 

The ngxt question is whether the contract was given under 


the Act.* It was argued on behalf of the Municipality that thg 
d 


contract was, given under section 192 and that the provisions o 
section «193 did not apply. This argument also is incorrect. It 
is definitely stated in para 2 of section 192 that if a person is 
obstructed in constructing a drain over the land of another that 


person should take action under se¢tion 193 of the Act. Gangu 
*Crim. Ref. No. 434 of 1928 


Dalal, J. 


` 


J 


100 HIGH COURT e [1929] j 


CaminaL was directed to construct a drainage under the land of Ganga 
T Ram and it was his duty to take action under section 193. No 
such action was taken. No notice was issued to Ganga Ram. 
Camara The contract given by the Municipality therefore was contrary 
Muwtear to the terms of the Act. 
Boarn Finally it was questioned whether Ganga Ram was the owner 
BINDRAPAN Of the lane through which the drainage was to be constructed. 
Dalal, J. There is a report of the Secretary that the lane was not of the 
Municipality but the private lane of some persons who objected 
to the construction of the drain. Having regard to this report 
the presumpticn is that the lane by the side of which Ganga 
Ram’s house is situated as is shown in the plan on the record be- 
longs to Ganga Ram. 
The reference is accepted. The conviction and sentence of 
Chhitaria, Ganga Ram and Mst. Koka are set aside, and it is 
directed that the fine, if any recovered, shall be refunded. 
Reference accepted. 








Civ GOSWAMI KRISHNA KISHORE (Plaintiff) 
fags Versus : 
pa GOSWAMI BANWARI LAL AND OTHERS (Defendants) * 
Nov. 7 Civil Procedure Code (Act V of 1908), schedule Il—Reference to arbi- 
tration—Supersession of—Dismissal of suit, without giving parties 
time to produce evidence, effect of. 

While arbitration was pending the trial court ordered that if 
the award was not received back on a certain date the arbitration 
would be superseded and proceedings continued by court and as 
soon as the arbitration was superseded, the court wanted to proceed 
with the case and as the plaintiff was not present the suit was 
promptly dismissed. Held, that the trial court’s order was 
undesirable and should be set aside. After superseding an award 
the parties should be given time and opportunity to present 
themselves in court and to produce evidence. Ganesh v. Damn- 
dar Das, 10 A. L. J. Rọ, 23, followed. 

Civiz Revision from an order of CHAUDHRI AKBAR HUSAIN, 
I.C.S., Subordinate Judge of Mutra. 
Gopi Nath Kunzru, for the applicant. 
Ram Nama Prasad, for the opposite-parties. 
The following judgment was delivered by 
e a, < . e 
Dalal, J. Dara, J.—This is a case evhere re-hearing otight to have been 
permittgd. Issues in the case were referred to arbitration. While 
the arbitration was pending the trial court ordered thmt if the 
eaward was not received back on a certain date thg” arbitration 
would be superseded and proceedings continued by. courte As 
observed by a Bench of gwo Judges in Ganesh v. Damodar 
Das (1), this was an undesirable order. After supersed- 


ing an award the parties should be given time and opportunity 
“Civ. Rev. No. 117 of 1928 (1) 10 A. L. J. Ra 23 : 
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to present themselves in court and’ to produce evidence. This 
was not-done in this case. As soon’as the arbitration was super- 
seded, thre court wanted to proceed with the case. The plaintiff 
was not present, and the suit was promptly dismissed. He had 
engaged a counsel, but naturally in the absence of any witnesses, 
‘the counsel was not in a position to proceed with the case. When 
it was uncertain whether the suit would be tried on the date fixed 
for hearing or not, it was too much to expect that the plaintiff 
would go to the expense of summoning his witnesses and having 
them ready. It is true that, as usually happens, the plaintiff has 
told a lie and stated that he was ill on the date of hearing instead 
of explaining that he was not prepared to undergo expense which 
may very likely be wasted in having witnesses ready on a date 
when possibly there may be no hearing. Just as in criminal cases so 
in civil cases confusion is caused and injustice done by parties 
firmly believing that only by telling lies redress could be had in 
court. 

I set aside the orders of the two subordinate courts and 
direct the trial court to readmit the suit at its original number 
and try it according to law. 

Costs here and heretofore shall abide the result. 

Order set aside 


SUGHRA (Plaintiff) 
Versus 
MUZAFFARI (Defendant)* 
Mobammadan Law-—-Repudiation- of marriage performed during 
minority—Hanafi law—Time when right of repudiation accrues 
Under the Mohammedan Law a woman’s right to repudiate a 
marriage is prolonged until she is acquainted with the fact that 
. she possesses such a right. Bismillah Begam v. Nur Mohammad, 
19 A. L. J. R., 845, followed. 

SECOND APPEAL from a decree of G. O. ALLEN Eso., Dis- 
trict Judge of Saharanpur, confirming a decree of A. Hasan 
Esg., Subordinate Judge of Dehra Dun. $ 

Peary Lal Banerji, for the appellant. hg 

The respondent was not represented. 

The following judgment was delivered by their Lordships 
while remitting®certain issues to the lower appellate côurt:— 
“Sen AND NIAMATULLAH, JJ.— ‘his is a plaintiff’s appeal arising 
out of a @uit for dissolution of a marriage. The parties are Sunni 
Mohammadgns. ‘The plaintiff alleges that during her minority, her 
maternal grand-mother contracte a marriage for her with the defen- 
dant*oft ‘fhe? 27th of May, 1920. Immediately upon emerging from her 
minority, she repudiated the marriage and sent a registered notice to 
the defendant on the Sth of September, 1923, communicating -the fact 
that she had repudiated it and eventually she brought the present suit 

*S, A. No. 4 of 1926 
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on the 12th of September, 1923. The defendant contested the suit on 
the ground that the plaintif had attained puberty long before her 
marriage and that the marriage had actually consummated by a valid 
retirement. The court of first instance held that at the time of her 
marriage the plaintiff was about the age of 14 years, six months, that 
she had attained her puberty a year and a half before the suit and that. 
as she is not proved to have repudiated the marriage immediately upon 
the attainment of puberty, this defect was fatal to her suit. 

It is important, however, to note that the primary court found 
affirmatively that the plaintiff had not attained her puberty at the time 
of her marriage and it further found that the defendant’s plea that the 
marriage had been consummated was not established. The lower appel- 
late court has affirmed the decree of the trial court. It has rejected the 
plaintiff’s plea thaz she had only just attained puberty a few days before 
the filing of the suit. It did nos disagree with the finding of the trial 
court that the defendant had failed to prove the consummation of 
the marriage. There are, however, certain important questions which _ 
call for determination in the present appeal and which appear to have 
been overlooked by the court below. It cannot be doubted for a mo- 
ment that the plaintiff repudiated the marriage. She did it by her notice 
dated the Sth of September, 1923. The institution of the present suit 
is also an indication of her repudiation. It has been held by this Court, 
on the authority of Imam Mohammad, that a woman’s right of option 
is prolonged till she is aware that she has a right to repudiate the mar- 
riage. For a proper disposal of this appeal we think it desirable to remit 
the following issues to the lower appellate court:— 

(1) When did the plaintiff for the first time repudiate the 
marriage? 

(2) When did the plaintiff first come to know that she had a 
right of repudiating her marriage? 

The parties will be at liberty to adduce fresh evidence relating to 
these two issues. The lower appellate court is requested to submit its 
findings at an early date. On return of the findings the usual ten days 
will be allowed for objections. 

On receipt of the fiindings the following judgment was deli- 
vered by ` 

Sen, J—In view of the findings arrived at by the court 
below this appeal must be allowed. Mr. Akbar Husain, the 
District Judge of Saharanpur, has arrived at the following find- 
ings which are unequivocal and clear:—The plaintiff-appellant 
first came to know that she had the right of repudiating the 
marriage*on the Sth of September, 1923, when she sent a notice 
to the defend&nt by registered pest. It was on that day that she 
for the first time repudiated her marriage. Under the Moham- 
medan law, as expounded by Imam Mohammad, a womam’s right 
ef option to repudiate a marriage is prolonged until®she is ac- 
quainted with the fact that she pdssesses such a right.. -This is a 
special rule of law which is, recognised under the Mohammadan 
jurisprudence.and which gives the right to a Mohammadan lady 
to repudiate the marriage when she is in possessiog of all the 
facts entitling her to repudiate it. It has been held by this 
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. tiff is to have her costs throughout. 
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Court in Bismillah Bezañ v, Nur Mohammad (1) that this rule 


is a reagonable and equitable rule and should be applied to this 
country. Ih our opinion the rule laid down in the case, viz., 


that if the female plaintiff did not know she had 


a. right -of rescinding the marriage, she would have 


the power to do so when she is aware of it—is a 
rule which is in ‘perfect accord with Mohammadan law. 
In the present instance, the repudiation was made by the plain- 
tiff shortly after her attainment of puberty and immediately 
upon her -being cognisant.of her right to repudiate the marriage. 
We allow the appeal, set aside the decrees of the courts below and 
decree the suit for the cancellation of the plaintiff’s marriage with 


Muzaffari, the defendant-respondent. There has-been no appear- 


ance of Muzaffati in this Court either at the previous hearing or 
to-day,—a matter which is not without significance. The plain- 


; l - Appeal allowed 
(2) 19 A. L. J. Ro 845 


THE SARSWATI TRADING CORPORATION LIMITED, 
JAUNPUR—IN THE MATTER OF* 
Companies Act, sections 207 and 215—Voluntary liguidator—Power 
: of enforcing a call by a suit. 
The language of section 215 of the Companies Act does not 
indicate that the only method of enforcing a call, open to a 
voluntary liquidator, is by making an application. The fact 


. -> that he has been empowered to seek the assistance of the High 


Court does not mean that ordinary powers that he may have 
under the law are taken away from him and, therefore, a volun- 
tary liquidator is entitled to enforce a call by a suit before the 
liquidation is brought under the supervision of the Court. 
Brighton Arcade Co. Ltd. v. Dowling, L. R., Vol. Il, C. P., 
175 at 167, referred to. g i 

APPLICATION of Pandit Subhkaran Upadhiya. 

Shiva Prasad Sinha, for the applicant. . 

The following judgment was delivered by 
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Mukerji, J.—Pandit Subhkaran Upadhiya, contributory Mukerji, J. 
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No. 69, has raised two objections to his being called upon to 
contribute towards liquidation of the company. The first is that 
he was sued by a former liquidator in the year 1918, irf the City 
Munsif’s Court’ at Jaunpur and he-was successful. fn the circum- 
stances, the present liquidators have no right to call on him to 
make the same payment through these proceedings. The secogd 
objection %s,that the present claim is barred by limitation. ° 

been contended on behalf of the liquidators that the 
City -Munsif had no jurisdiction te entertaire the suit and the 
decree that was made in the suit in 1918 does not operate as res 
judicata. Qn the question of limitation it is urged, that these 

è . *Misc. Case No, 215 of 1921 
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Cwm proceedings, not being a suit, the Limitation Act has no appliça- ~ 
1928- tion. y ae a 
e It appears to me that the powers of a voluntary liquidator 
Qos are defined in section 207 of the Indian Companies Act. On 
Tranne the question of settlement of list of contributories, clause (5) o£, 
Corrora- ection 207 is applicable and it runs as follows:— ` : 
fees “The liquidator may exercise the powers of the court under this 
Jaunpur Act of settling a list of contributories and of making calls etc.” 
The question is, how is a call to be enforced by the official ,_ 
Muker, T liquidator. One method of enforcing such call is furnished by - 
section 215 of the Indian Companies Act which says that where 
a company is keing wound up voluntarily, the liquidator may 
apply to the court to determine any question arising in’ the wind- 
ing up or to exercise, in respect of enforcing calls, all or any of 
the powers which the court might exercise if the company were ' 
being wound up by the court. In the present case, the company 
is not, being wound up by the court. It was a voluntary liqui- - . 
dation till the 1st of July, 1921, when an order was passed by. ` 
this Court, bringing the liquidation under its supervision. In - 
‘1918, therefore, it was open to the liquidator to make an appli- 
: cation under section 215 of the Indian Companies Act to enforée - - 
a call. But the question is, was that the only method in which he ` - 
could enforce the call, or could he enforce the call by a suit. 
The language of section 215 does not indicate that this is the 
only method open to the voluntary liquidator. The fact that he’ - 
has been empowered to seek the assistance of the High Court does, ` 
not mean and cannot mean that ordinary powers that he may . 
have under the law are taken away from him. A liability has 
arisen, when a list of contributories has been prepared, that liabi- 
lity must be open to enforcement in the ordinary way, unless 
there is some rule of law which prevents the ordinary way from 
being availed of. 

English cases based on older enactments are no sure guide in 
these circumstances, and I do not propose to rely on the case of 
Brighton Arcade Co. Ltd. v. Dowling (1) though it supports my 
view. In my opinion, the reading of section 215 leaves little 

oom to doubt the voluntary liquidator’s power to enforce the 
calls by a suit. 

Suck being the case, the suit of 1918 was not incompetent 
and the suit ‘was maintainable e The result is that the present 
petition pust fail as against Pandit Subhkaran Upadhjya. The 
name of Pandit Subhkaran Upadhiya will be removed from the 
IjSt of contributories and he. will receive his costs fror*the liqui- 
dators. The question of limitatioh does not require dewsmina- 
tion. The costs paid by the liquidators may be recouped by. them 
from the assets of the company. ` 








hd 
Application dismissed. 
(1) L. R, Vol. IH, C. P., 175 at 167 
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irae a KALYAN DAS (Plaintiff) 
> Ti Versus 
“he JAN BIBI AND ANOTHER (Defendanis)* 


Transfer of Property Act, section -51—Construction and interpretation 


. a~ of—Improvements effected in property by purchaser for value— 


Subsequent suit for` recovery of mortgage dues by prior simple 
mortgagee—Com pensation, payment of, condition precedent to sale, 
of property. - 

- When a purchaser for value is evicted in equity, under a prior 
__ title, he will be credited with all moneys expended by him in 
“+ necessary repairs of permanent improvements except improve- 
ments made after he has discovergd the defect of title and will be 
.. debited with the rent which he has received.. Mil v. Hill, 
ii [1851] 3 H. L. C., 828 and Thakur Chander Poramanick v. 

Ramdhone Bhattacharji, 6 W. R., 228, followed. 
. - Where a transferee of immoveable property, which had been 
previously mortgaged several times, believing honestly, though 
< erroneously, that- -she was absolutely entitled thereto, spent 
> money in reconstructing the property purchased by her and sub- 
_. sequently a prior simple mortgagee, who had only a right to sell 
+ -the property and was not a person having a better title, sued for 
.. the recovery of his mortgage dues by enforcement of his mort- 
- gage, held, that section 51-of the Transfer of Property Act did 
not in terms apply but the rule of equity upon which the section 


<2 was based could be extended to the case of the transferee and 


therefore the plaintiff was bound to pay the costs of improve- 
ments as a condition precedent to bring in the mortgage pro- 
perty to sale. 

The Transfer of Property Act is not exhaustive and does not 
exclude any equitable principle such as may regulate the rights 
and liabilities of the parties in a ‘case not specifically provided by 
the legislature. 

In construing section 51 of the Act, the High Court should 
adhere to the natural and etymological meaning which can be 
assigned to the words “evicted therefrom by any person having a 
better title.” : 

SECOND APPEAL from a decree of K. G. Harper Esq., Dis-@ 
trict Judge of Benares, modifying a decree of Mr. M. M. SETH, 
City Munsif of Benares. . 

Peary Lal Banerji, for the appellant. e° 

Kailas Nath Katju, for the rełpondents. 

The, following judgments were delivered:— ' 

SEN; J—This is a plaintiff’s appeal which arises out of % 
suit forgrecevery of Rs. 1,080 by enforcement of a mortgage, 
dated TAP th of August, 1914, executed by one Faqire Lohar 
in favour of the appellant. 

The mortgage was to secure a debt. of Rs. 135. The mort- 
gagor was indebted to the plaintiff under two earlier bonds, dated 
. “S. A. 151 of 1926 
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the 22nd of January, 1911, and the 18th of April, 1912, and the 
amount due to the mortgagee under these prior mortgage bonds 
together with interest amounted to Rs. 119. Rs. 6 were paid 


Karyan Das for expenses relating to the completion and registration of -the 


Jan “Bier 





Sen, J. 


document in suit and Rs. 10 were received before the Sub- 
Registrar. A tiled katcha house was mortgaged to secure this 


debt. 


mensem with monthly rests. The suit was instituted on the 
30th of June, 1925. The plaintiff claimed interest at Rs. 2 
per cent per mensem with annual rests. 

The property mortgaged originally belonged to Bhano and 
Manohar, who had purchased the same from one Mahesh 
Shukul under a sale-deed, Gated the 20th of January, 1908. 
Bhano and Manohar sold the house to Fagire under an instru- 
ment, dated the 20 th of November, 1909, for Rs. 150. . Faqire 


mortgaged this property in favour of Kalyan Das on the 28th “ 
of August, 1914. He next mortgaged the property to Arjun - 


Sahu on the 12th of January, 1915 for Rs. 138. Faqire having 
died, his sons, Sheo Japat and Ram Japat, sold the house to 
one Sri Kishun on the 22nd of October, 1915 for Rs. 99. 
The sale-deed recites that the house has collapsed and is im 
ruins, that there is no person willing to pay more than Rs. 99, 
that the vendor are hard pressed for money and that therefore 
they execute the sale-deed in favour of Sri Kishun for this 
amount. On the Ist of December, 1916 Sri Kishun sold the 


house to Mst. Jan Bibi for Rs. 200. He handed over to the. 


vendee some of the earlier title deeds, namely, his own sale-deed 
dated the 22nd of October, 1915 and the sale-deed dated the 
20th of November, 1909 under which Faqire had purchased 
this property from Bhano and Manohar, as also the mortgage 
in favour of Arjun Sahu, dated the 12th of January, 1915. 

There were two defendants in the suit of whom Ram Japat, 
the son of the mortgagor, did not contest the suit. The suit was 
resisted by Mst. Jan Bibi, the defendant No. 2, upon a variety of 
grounds. It was pleaded that the mortgage was not genuine; that 
it was without consideration; that the interest charged was penal 
and excessive; that the contending defendant was a bona fide pur- 
chaser fer value; that she had rebuilt the house at a cost of Rs. 
1,000 and that che plaintiff wgs.not entitled to have the property 
sold in enforcement of his mortgage without paying to the vendee 
Rs. 1,000 as compensation for improvements made by*her which 
whe was well entitled to under section 51 of the Transfer of Pro- 
perty Act. : a 

The trial cowrt held that the execution and consideration of 
the mortgage bond were duly proved; that no neglect was 
brought home to the plaintiff for not having asked for all the 
title deeds relating to the house from Faqire; that the defendant 
believed in good faith that she was the absolute owner of’ the 


. 


j 


The stipulated rate of interest was Rs. 2 per cet per 


3 
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house; that she spent, at least, Rs. 800 in rebuilding and improv- 
ing the house and was entitled to the protection afforded by sec- 
tion 51 df the Transfer of Property Act; that the rate of interest 
was exorbitant and that the plaintiff was not entitled to more 
than Rs. 2 per cent per’mensem simple interest. The trial court 
gave the plaintiff a decree for Rs. 460 and provided that defen- 


_ -dant No. 2 was entitled to recover Rs. 800 from the sale proceeds 


and the balance, if any, was to be paid to the plaintiff. 

The. defendant submitted to the decree. The plaintiff pre- 
‘ferred an appeal. ‘The learned District Judge affirmed the find- 
ing of the trial court that the defendant had spent about Rs. 800 
in reconstructing the house; that she believed in good faith that 
she was absolutely entitled to the property and that she was there- 
fore entitled to the benefit of section 51 of the Transfer of Pro- 
perty Act. The court further held that 

“The question of interest lay solely between the plaintiff and defen- 
dant No. 1, the mortgagor and the mortgagee.- No third party had any 
right whatever to come in and urge that the rate of interest was exces- 
sive or penal. This finding must, therefore, be reversed, and the rate 
of interest will stand as claimed.” ; 

. The defendant not having filed any cross-appeal or cross- 
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objection, the finding of the court below as regards the rate of in- | 


-- terest must stand. 


The lower appellate court further provided that the plain- 
tiff was entitled to sell the property conditionally on payment of 
Rs. 800 to Jan Bibi. 

The present case illustrates one of the grossest forms of usury. 
The principal sum secured by the mortgage was Rs. 135. Out of 
it Rs. 119 represented the principal and interest due on the prior 
bonds, dated the 22nd of January, 1911, and, the 18th of April, 
1912. The rate of interest due under the earlier bonds was Rs. 2 
per cent per mensem. ‘There was a stipulation in the mortgage 
bond in suit that the mortgage was not redeemable before the 
expiry of six years. The plaintiff now claims to recover 
Rs, 1,080 by sale of the mortgaged property. 

In 1914 when the mortgage was executed in favour of the 
plaintiff, his security was limited to a katcha tiled house presum- 


ably in a dilapidated condition. After the purchase by defen? 


dant No. 2 the property has been improved and its value consi- 
derably enhanced. No attempt whatsoever was madt by the 
plaintiff-mortgagee to secure to himself the title deeds relating to 
the house, The defendant, on the other hand, had- secured the 
original*sale-deed dated the 20th of November, 1909, and the 
subsequenf „title deeds. It is significant that there is no mention 
of t mtiff’s mortgage in the subsequent mortgage deed exe- 
cuted by Faqire in favour of Arjun on the 12th of January, 1915. 
Noris there any allusion to it in the sale-deed in favour of Sri 
Kishun dated the 22nd of December, 1915. Section 51 of the 


_ Transfer of Property Act provides ‘that 
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“When the R E of morabk property makes 
ment on the property, believing in good faith that he 
entitled thereto, and he is subsequently evicted therefrom 
son having a better title, the transferee has a right to requ 
causing the eviction,’ either to have the value of the impr 
mated and paid or secured to the transferee, or to sell | 
the property to the transferee at the then market value 
pective of the value of such improvement.” 

Section $1 is based upon the principle that h 
equity must do equity. It must distinctly be kept : 
cases founded upon the equitable rule of estoppel ar 
purview of section 51. The rule of estoppel refer: 
has been stated by Mr. Justice Storey in his Equity fi 
First English Edition, paragraph 1237 at page 861— 

“If the true owner stands Iy and suffers improvemen 
on estate, without notice of his title, he will not be 
equity to enrich himself by the loss of another; but the 
will constitute a lien on the estate.” 

It cannot be said that the prior mortgagee is-th 
who has stood by and it is doubtful if the rule of eq 
pel can be extended to his case. Assuming that secti 
Transfer of Property Act applies to the case of the : 
gagee seeking to enforce his mortgage, no question 
whether he has been sufficiently vigilant in safeguar< 
title or in asserting his right with reference to the prc 
ed by the mortgage security. It is the subseque: 
who has put up improvements and has to prove hei 
The true rule has been stated by Dart to be that 

“When a purchaser for value 1s evicted in equity, 
title, he will be credited with all moneys expended by hir 
repairs or permanent improvements except improvement 
he has discovered the defect of title and will be debited 
which he has received.” 

(Dart, 7th Edition, p. 944). This view seems to 
with the rule of law enunciated in Mill v. Hill (1). 
of Thakur Chander Poramanich v. Ramdhone Bhai 
Sir Barnes Peacock, C. J. is reported to have 


glows :— : 


“We think it clear that, according to the usages ar 
this country, buildings and other such improvements mac 
not, by the pere accident of their attachment to the, so. 
property of the°owner of the soil;gand we think it should 
as a general rule that, if he, who makes the improvement, 
trespasser, but is in possession under any bona fide title or 
kf is entitled either to remove the materials, restoring th 
state in which it was before the impfovement was made, 
compensation for the value of the building if it is allov 
for the benefit of che owner of the soil—the option of tak 
ing or allowing the removal of the material, remaining w 

(1) [1851] 3 H. L. C., 828 (2) 6% 
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òf the land in-those cases in which the building is not taken down by -CV™ 
the builder during the continuance of any estate-he may possess.” 1928 
The defendant does not appear to have acted either on the 
assumption of a risk or under circumstances of doubt relating to + 
the security of her title. Registration does not per se amount to Jan Brr 
notice. ‘There are no circumstances disclosed by the present Sen. J 
case which entail an obligation upon the defendant to search the ~~ 
registry. The crucial question in the case is, did the defendant’ 
reasonably and honestly believe that she was absolutely entitled to 
the property at the time when she put up the new building? If 
the defendant erroneously but honestly believed that she was 
absolutely entitled to the property conveyed to her by Sri Kishun 
and that she was not a trespasser -of an assignee from a tres- 
passer and that she had not a limitedsinterest in the property and 
was not a-tenant, she was justified in spending money upon im- 
provements by reason of the principle underlying section 51 of 
thé Transfer of Property Act. The Transfer of Property Act is 
not exhaustive and does not exclude any equitable principle such 
as may regulate the rights and liabilities of the parties in a case 
. not specifically provided by the legislature. It is doubtful how 
far section 51 of the Transfer of Property Act is in terms appli- 
cable to the facts of the present case. Mst. Jan Bibi has not been 
evicted from the premises by a person having a better title. It 
cannot be said that a prior simple mortgagee seeking to enforce 
the mortgage has a better title to the property. Nor can it be 
said that Mst. Jan Bibi is a person evicted from the premises by 
reason of the institution of the suit although she might ultimately 
~ be evicted at the instance of the auction-purchaser. In constru- 
ing section 51 of the Transfer of Property Act, this 
Court has to adhere to the natural and etymological 
meaning which can. be assigned to the words “evicted 
therefrom by any person having a better title.” Mst. 
Jan Bibi not being a person evicted and the plaintiff 
as prior simple mortgagee, having only a right to sell the property 
for the recovery of his mortgage dues, not being a person having ` 
a better title, section 51 of the Transfér of Property Act does not 
in terms apply, but the rule of equity upon which section 51 is e . 
based may very well be extended to the case of Mst. Jan Bibi and 
upon that basis the decree of the court below may very, well: be 
affirmed. e . 
In view of all the circumstanc& of the case the learned Judge 
was justified in ordering the plaintiff to pay the costs of ifhprove- 
ments as 4 gpndition precedent to bring in the mortgage property 
to sale. l weuld, therefore, dismiss this appeal with costs. 
pion S™.—I agree. . GS 
. By THE Court —The appeal is Uismissed With costs. War, J. 
ne ; Appeal dismissed 
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KISHEN SAHAI and orHers (Plaintiffs) ° 

November, 7 versus - 

Means, C.J. RAGHUNATH SINGH anb orHers (Defendants)* 

Musen J. Hindu law—Joint family property—Father—Money borrowed by to pay 
purchase money under per-emption decree—Not antecedent debt— 

Fresh purchase of property. : ; 

A Hindu father does not borrow money to pay an antecedent 
debt when the money is to be spent in paying the purchase 
money under a pre-emption decree. Nathu v. Kundan Lal, 7 
A. L. J. R., 1182, Kapildeo v. Thakur Prasad, 11 A. L. J. R.o 
961, Bhagwan Das Naik v. Mahadeo Prasad Pal, 21 A. L. J. R., 
271 and Shankar Sahai Y. Baichu Ram, 23 A. L."J. Rọ, 204, 
referred to. : 

To find whether a certain transaction is binding on the family 
or not, its nature must be examined at the date of the transaction 
and it should not be judged by what happened later. Inspector 
Singh v. Kharak Singh, 26 A. L. J. R., 577, followed. 

The question whether a head of a joint Hindu family is en- 
titled to make a fresh purchase of property must be decided on 
the merits of each case. Jagat Narain v. Mathura Das, 26 A. L. 
J. R, 841, referred to. 

First APPEAL form a decree of Mavri Savep Arr Mo- 
HAMMAD, Subordinate Judge of Meerut. 

Kailas Nath Katju, for the appellants. 

N. C. Vaish, for the respondents. 

The judgment of the Court was delivered by 

Mukerji, J. Muxerji, J.—This appeal is connected with First Appeal 
No. 437 of 1925, both of which arise out of the same suit. 

The suit was instituted by Lala Kishan Sahai and two others 
as mortagees against the defendant No. 1, Raghunath Singh, 
his brother Khair Singh, a minor, and Raghunath Singh’s son, 
Bhopal Singh, also a minor. There were two other defendants 
who were made parties as subsequent transferees. 

e suit arose out of a mortgage executed on the 12th of 
July, 1916 by Raghunath Singh, defendant No. 1, and his father 
. @ Sewak Ram, who has since-died. The amount borrowed was 
a sum of Rs. 4,000. The plaintiffs pleaded that the mortgage 
was executed for legal necessity and was therefore binding, not 
only on Raghunath Singh, one of the mortgagors, but on his 
minor brother Khair Singh, afd also his minor son Bhopal Singh. 
Bhopal *Singh alone contested the suit through his guardian. His 
«contention was that the mortgage was not supported by legal 
necessity. ; e 
` The learned Subordinate Judge found that the four 
items which went to make ‘up the entire mortgage money. These 
were the sums of Rs. 1,586, Rs. 1,800, Rs. 64 and Rs. 550. 


As regards the first sum, the learned Judge found ‘that- it 
*F. A. 380 of 1925 
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was borrowed to pay an antecedent debt. payable by the mort- „n 
gagors. Accordingly he found that both the defendants Nos. E 
. 2 and 3 were liable to pay the sum. He found that the sum‘of 1928 
Rs. 64 had been'obtained to meet the costs of the execution of kemen 
the mortgage bond. In his opinion this amount was for legal Samar 
necessity. The learned Judge accordingly made a decree for the , 
sale of the property mortgaged to recover thése two sums. “Shiga 

As regards the sum of Rs. 1,800, the learned Judge found that | —— 
it had been borrowed to pay the purchase money for a pre- ehr 
emption decree, and he thought that the members of the joint 
Hindu family could not jeopardize the ancestral family property 
in order to purchase fresh property. He accordingly held that 
Pare for the sum of Rs. 1, 800 was not binding on the 
fa 

As regards the sum of Rs. 500, he learned Judge found that 
it had been paid by the mortagees, but that there was no legal 
necessity to support the same. The learned Judge accordingly 
granted a personal decree for the sums of Rs, 1,800 and Rs. 550 
against the defendants. Evidently the learned Judge meant to 
pass a decree against Raghunath Singh -alone, but the decree 
passed ran against all the first three defendants. 

Appeal No. 380 is by the plaintiffs, and appeal No. 437 is 
by, the defendant No. 3, Bhopal Singh. 

In appeal No. 380 the plaintiffs-appellants contend that- 
on the evidence the entire mortgage money was borrowed, either 
for legal necessity, or for payment of antecedent debts. The, 
first question that therefore arises, with respect to the sum of < 
Rs. 1,800, is this. Was there a debt existing at the date of the 
mortgage which Sewak Ram and Raghunath Singh were bound 
to, pay? The learned counsel for the plaintiffs-appellants has 
‘relied oni two cases, namely, the case of Nathu v. Kundan Lal 
(2) and the case of Kapildeo v. Thakur Prasad (2), as laying 
down the proposition that where a Hindu father borrows 
to pay the purchase money under a pre-emption decree, he borrows 
money to pay an antecedent debt. This opinion has been dis- 
sented from in later cases and they are Bhagwan Das Naik v. 

> Mabadeo Prasad (3) and Shankar Sahai v. Baichu Ram (A). e Š 

We have considered the point and we are clearly of opinion 
that no debt, in the proper sense of the word, existed on foot of 
the pre-emption*decree. The pre-emption decree gave the option 
to. the pre-emptor to obtain property on payment of money. A 
pre-emptidh decree does not carry any order for payment. The 
decree is aleyays conditional, namely, in case of payment, certaif, 

Proper sausuld belong to the plaintiff, and in case of non-pay- 
ment the suit would stand dismissed, probably, with costs. The 
mere fact that in the case of non- payment of the purchase money 
a decree for costs would be passed against the pre-emptor, cannot 


invest the whole transaction with the character of a debt. It 
(iy 7 A. L. J. R., 1182 (G) 21 A. L. J. Ra 271 . 
e (2) 11A L-J. Rẹ, 961 - (4) 23 A. L. J. Ra 204 
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Cva may be pointed out that the amount of costs is usually very small 
Tsz as compared with the purchase money. The appellants’ case, 
—— therefore, so far as it is based onl the principle of antecedent debt, 
KisHEN, cannot be maintained. 
Sanai ` Next it was argued by the learned counsel for the appellants 
RacuunatH that according to the recent Full Bench case of Jagat Narain v. 
SincH Mathura Das (1), a head of a joint Hindu family is entitled to 
Mukerp,}. make a fresh purchase of property. It was argued that this case 
has shaken the authority of thel case of Shankar Sahai vw. Baichu 
Ram (2) and other cases which jdecided that a transaction by one 
member of a joint Hindu family which can bind others must be 
of a defensive nature. We have accordingly read the Full Bench 
case and we are of opinion that the facts of the case actually bring 
themselves within the purview|of the decision in the case of 
Shankar, Sahai v. Baichu Ram (2). 
The facts of the Full Bench case were these. A Hindu 
v - family possessed property whichi was situated far away from the 
place of residence and it was found to be inconvenient to man- 
age the property. The adult male members of the family sold 
the property with the express purpose of purchasing nearer home 
so that the purchased property| might be better managed. As 
a matter of accident, it happened that the purchase money was 
lost because the bank, in which the money had been put for safe 
custody, had closed its doors. |As has been laid down by the 
Privy Council and in the case of Inspector Singh v. Kharak Singh 
(3), to find whether a certain transaction is binding on the family 
or not, its nature must be examined at the date of the transaction 
and it should not be judged by, what happened later. On this 
principle the fact that the money was lost owing to the bank 
having collapsed, had no bearing! The transaction was found by 
the learned Judges to have been for the benefit of the family. It 
was in fact in its inception, an act which was designed to protect 
or defend the family from an inevitable recurring loss—the pro- 
perty by reason of its situation yielding less than nearer property 
would do. As we have stated, Ithe facts bring the case within 
, the principle enunciated in the case of Shankar Sahai v. Baichu 
- Ram (2). Indeed it has been put forward by the learned counsel © 
for thé parties before us that a particular purchase which involves 
the mortgaging of the family property may in very special cir- 
cumstance$ amount to a legal snecessity. For ex&mple, there may 
be a small patch of land situate inside a larger area owned by the 
family and the owner of that patch of land may be®a constant 
efource of trouble to the family.; In the circumstané@es the pur- 
chase may be justified. We need not express any @pimfon on a 
hypothetical case, It is sufficient to say that each case will have 
to be judged on its own merits, and on the law as it stands, we are 
of opinion that this particular transaction cannot be upheld and 


that the appeal must fail as regards this point. p 
(1) 26 A. L. J. Ry 841 -|o (2) 23 A L J. Ry 204 ° 
G) 26 A. L. J| Ra 577 . 
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The learned counsel for the appellants prayed that we might 
remit the case for further enquiry to the lower court. The 
ground df his prayer was that when the learned Subordinate Judge 
decided this suit the appellants did not adduce evidence on the 
merits, necessity and financial advantages of the transaction, be- 
cause the case of Shankar Sahai v. Baichu Ram (1) was sufficient 
for the purpose. It was argued that the plaintiffs might have, 
in view of the Full Bench case of Jagat Narain, supra, has led 
evidence to show that there did exist circumstances which justi- 
fied the father and the son to make the purchase by the pre- 
emption suit, but we find that no such ground was taken in the 
memorandum of appeal, and we are also of opinion that a remand 
of an issue is likely to encourage the parties to adduce false 
evidence. We therefore cannot aceede to this request. 

For the plaintiffs-appellants it was then contended that in any 
case the amounts of Rs. 1,800 and Rs. 550 ought to come out of 
the pre-empted property. As to this there can be no doubt. 
The minor members of the family repudiate the transaction of the 
purchase of the pre-empted property. In the circumstances they 
cannot possibly object to a mortgage by Sewak Ram and Raghu- 
nath Singh of the property which they had acquired by pre- 
emption. | i 

We now take up the cross appeal No. 437 of 1925. As 
already stated, the learned Subordinate Judge gave a personal 
decree against the first three defendants. The suit was insti- 
tuted more than six years after the making of the mortgage. The 


- mortgage money was payable on demand and therefore the per- 


sonal decree was barred, at the date of the suit. This was over- 
looked by the learned Subordinate Judge. The decree therefore 
will have to be amended so far as it gives a personal right against 
the first three defendants to recover the money. 

The result is that we partially allowed both the appeals. The 
decree, so far as it permits recovery of the sum of Rs. 1,650 and 
interest out of the ancestral property, will stand, and the sums 
of Rs. 1,800 and Rs. 550, the total of which comes'to Rs. 2,350, 
will be recovered with proportionate costs out of the pre-empted 
property. ‘ This sum will bear interest at the stipulated rate up te 
the date of payment and thereafter at 6 per cent per annum. 
This sum of Rs. 2,350 with interest and proportionate „costs will 
be the first charge on the pre-empted property. Jfeanything is 
left out of the pre-empted property after satisfying the two sums 
and the mterest and proportionate costs, it will be appropriated 
towards. tke balance of the decree. If the pre-empted ae ee 
be insufiicignt to pay the two sums of Rs. 1,800 and Rs. 550 an’ 
interest and proportionate costs, the balance will not be recover- 
able by the plaintiffs. The personat decree granted by the court 
below is hereby set aside. A fresh decree will be prepared in this 


n (1) 23 A. L. J. Rẹ, 204 
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Court giving effect to the directions given above. Six months 
are aliowed for payment. The plaintiffs will have their costs 
which will be added to the mortgage money. The costs will be 
split up in proportion to the sums which have been declared re- 
coverable from the pre-empted property and the ancestral pro- 
erty. i 
The appeal of Bhopal Singhi succeeds, but having regard to 
the false statement made in the written statement of Bhopal 
Singh, we do not award him any costs in this appeal, nor do we 
give to the plaintiffs-respondents, any costs of the appeal. The 
result will be that in First Appeal No. 437 of 1925 the parties 
will bear their own costs. 
pi 
$ PREM NARAIN 
versus 
KING-EMPEROR* 
Penal Code (Act XLV of 1860), section 366—Offence under—Con- 
sent, or previous intimacy, effect of. 
No question of consent arises with regard to an offence under 
section 366 of the Penal Code. i 
Illicit intercourse does not cease to be one, merely because it is 
repeated. If the intention is to kidnap a girl in order to seduce 
her to illicit intercourse, the fact of previous intimacy with her 
is wholly immaterial. 
CRIMINAL APPEAL from an;order of AKBAR Husain ESQ., 
Sessions Judge of Saharanpur. ` 
The parties were not represented. 
The following judgment was delivered by 
SULAIMAN, J.—There can be no doubt as to the facts of this 
case. The statement of Captain Tobit alone fixes the complicity 
of the accused. The evidence fully establishes that the accused 
brought over Mst. Jugia and kept her in his quarters, alleging 
that she was his wife. 


The medical evidence, coupled with the statement of the ` 


girl’s father, establishes that she is under 16 years of age. There is 
hpo reason to suppose that the accused believed that she was over 16. 
Even if he did, that would be no valid defence to the charge. 
If it now turns out that she was under 16 years of age, the accused, 
even if he hongstly believed her to be over 16, cannot protect him- 
self as he must be deemed to hate acted at his peril. 

Thelearned Sessions Judge has quoted the opinion ef a living 
cgmmentator to the effect that where a man had illicit gonnection 
With a girl before she was kidnapped, it could not be said that he 
kidnapped her with intent to seduce her to illicit intercourse: ~The 
learned Judge has*rightly dissented from such a startling view. 
Illicit intercourse does not cease to be one, merely because it is 


repeated. If the intention is to kidnap the girl in order to seduce 


* Cr. A. 757 of 1928 r 
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her to illicit intercourse, the fact of previous intimacy with her 
is wholly immaterial. aa 
The*circumstances show that Mst. Jugia went over to live 
with the accused of her own free will, but no question of consent 
arises with regard to the offence under section 366 of the Indian 
Penal Code.' : 
Appeal dismissed. 


BANKEY BEHARI LAL (Plaintiff) 
versus: 
BRIJ BEHARI LAL anp orHers (Defendants)* 

Hindu Law—Joint family property—Demand for .separation—Subse- 
quently withdrawn with consent of all members—Effect of—No 
disruption in status of family. 

Where an unequivocal demand for separation has not been 
persisted in but has been given up with the consent of the other 
members of the family, and all the parties are agreed, including 
the member demanding separation, that the demand should be 
withdrawn, there is no disruption in the status of the family. 

Ram ‘Kali v. Khamman Lal, 26 A. L. J. R., 857, Jat Narain 

_v. Baijnath Rai, 26 A. L. J. R, 349, Kedar Nath v. Rattan 
Singh, I. L. R., 32 All., 415 and Pelani Ammal v. Muthuvenkata- 
chala Moniagar, I. L. R., 48 Mad., 254, referred to. 

First APPEAL from a decree of Basu Gauri Prasan, Sub- 

ordinate Judge of Pilibhit. 

Kailas Nath Katju and Uma Shankar Bajpai, for the appel- 

lant. - : 
Iqbal Ahmad and Mukhtar Ahmad, for the respondents. 
The judgment of the Court was delivered by 
Muxerji, J.—This appeal arises out of a suit for partition 

of joint family property in which the appellant was the plaintiff. 

The relationship of the parties is shown by the following 

pedigree:— : 

DES A ~ 


ee | 
Nand Lal ` Tula Ram 
i A | a 
| aan | -° 
- Bhagwan Das Ram Bilas DeferMant Thakur Prasad 
(died 1st Mey, 1922) (died pending the suit) - . 
e Bankey Behari . 
°. R Brij Behari Lal | Plaintiff 
° . Defendant 
° 5 o` 





s hg 


|] | l 
Shyam Behari Lal i Raj Behari Lal Taj Behari Lal 
Defendant Defendant Defendant 
= (died pending the suit) 
+F. A. 131 of 1925 
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The plaintiff’s case was that on the death of Bhagwan Das, 
the family estate belonged by right of survivorship, to the rest 
of the family consisting of the parties to the suit anf that in 
the case of partition the plaintiff’s share was one-half. 
The plaintiff accordingly claimed separation by metes and bounds 
of his one-half share. 

The defence was that the plaintiff had separated himself 
from the rest of the family during the life-time of Bhagwan’ 
Das and that he was allotted a quarter share only to which alone 
he was entitled. 

‘The learned Subordinate Judge has held that the defendant’s 
case was partially true, that although no partition by metes and 
bounds took place, as alleged by the defendants, there was | 
nevertheless enough evidenceo show that the status of the family 
had been split up and that the plaintiff had come to be regarded 
as the owner of a quarter share. The learned Judge accordingly 
decreed the suit by directing a partition of a quarter share to the 
plaintiff. : 7 

The main question for determination in this appeal is whether 
or not there was an actual disruption of the family by the sepa- 

` ration of the plaintiff before the death of Bhagwan Das or whe- 
ther at the date of the suit the family still continued to be joint 
in which event the plaintiff’s share would be one-half. 

In order to enable the court to weigh the evidence at its pro- 
per worth, it is necessary to examine closely the pleadings of the 
parties. The defendants, who pleaded. separation and on whom 
therefore the burden of proof lay, disclose their case in the 
written statement of Ram Bilas. It appears that originally Ram 
Bilas was the sole defendant in the case. Later on, his son and 
grandsons were impleaded. These, however, contented themselves 
with filing a short written statement and with the adoption of 
Ram Bilas’s written statement. Ram Bilas’s case, in his long 
written statement, put briefly, was this. About July, 1920, the . 
plaintiff insisted on partition and it was arranged that he should 
make collections in three villages, viz. Gularia, Nawa Bagla and 
Mirpur Hirpur (out of 22 villages owned by the family), that 

© these three villages yielded Rs. 1,500 a year as the net profit, that as 
the total amount of yearly profits to which the plaintiff was 
entitledefor his one-quarter share was Rs. 2,000, it’ was arranged 
that at tht elose of the agricultural year, whioh commenced in 
July, 1920 (1328 F), an adju&tment of account would take place 
“and the deficiency in the plaintiff’s profits would be made good by. 
eBhagwan Das and Ram Bilas, that all moveable praperties were 
actually divided, that the servants of the family wert divided and 
they, thereafter, managed for their respective masters and that as 
regards money-lending and sugar business, it was agreed that 
after the payment of a possible debt, the balance would be 
divided. jt appears that on the 2nd of February, 1922, the 
plaintiff sent a registered notice to Bhagwan Das and Ram Bilas 
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demanding partition. The defendants did not rely on it as a Crm 
document creating, as a matter of law, a separation in the status {ozs 
of the family. The reason was that according to their case the 
partition had already taken place in July, 1920. The defendants pala 
accordingly stated in paragraph 5 of the written statement that = Lax 
by means of this notice the plaintiff declared the separateness of v 
his stàtus and, the defendants added, that it was agreed, as the eos 
result of the notice, that a deed of partition would be registered Lar 
as soon as Bhagwan Das recovered from his illness. It was the gpuperji,y. 
defendants’ case that on the 2nd of February, 1922 Bhagwan Das f 
was really ill, but we may state at once that there is no reliable 
evidence to prove this and the court below has not found that 
such was-the case. 

In view of the pleadings stated,above, the only question for 
decision was whether the plaintiff had separated in July, 1920. 
No question arose as to whether if the family was joint, even 
at the date of the registered notice, namely, the 2nd of February, 
1922, the delivery of the notice created a disruption in the family. 

The case, however, has been considered from both the aspects 
and the following issue, was framed by the court below:— 

“Whether the plaintiff separated from the joint family about July. 
1920? If the answer to the above be in the negative, is the plaintiff 
to be looked upon as separated in interest after his notice or registered 
letter of the 2nd of February, 1922?” 

The learned Subordinate Judge recorded the following as to 
the first part of the issue:-— 

‘Therefore if I were asked on the strength of oral evidence .... to 
hold that there was a regular partition by metes and bounds of all the 
joint family property in or about July, 1920, I would unhesitatingly 
decline to do so... . In fact, I may.go the length of saying that even 
the entire circumstantial evidence, to which I shall presently refer, read 
in conjunction with oral evidence referred to above, fails to my mind to 
establish that any ‘regular partition of all the family property by metes 
and bounds was really made.” ; j 

-The learned Judge then proceeded to remark that the above 
finding did not preclude the court from finding that the plaintiff 
had, as a matter of .fact, severed his rights or interest in the 
joint family property. The learned Judge ultimately held, ase 
already stated, that the plaintiff had-severed his interest during 
the lifetime of Lala Bhagwan Das, but did not say when the dis- 
ruption took place. As we have already stated, the Jearned Judge 
was not satisfied that a partition took place in July, 1920. 

Befo examining the evidence, the learned Judge adopted 
a metliod qf trying the case of which we do not approve. Instead 
of arriving*at findings of fact first and applying the law ther, 
he proceeded to find out what the law was and then to find his 
facts. This procedure is calculated* to mislead a Judge and to 
tempt him to arrive at findings which are likely to fit in with 
his view. of the law. In our opinion this is what has actually 
happened, in this particular case. The learned Judge found as a 
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matter of law that a definite and unambiguous indication by one 
member of intention to separate himself and to enjoy his share 
in severalty may amount to separation. It is not the*case that 
the learned Judge applied this rule of law to the notice dated the 
2nd of February, 1922, specifically, but he applied it to thé entire 
case. 

The first thing that we have to see is whatever the learned 
Judge erred in his finding of fact, namely, that the plaintiff had 
separated his status from the joint family and had become a 
separated member. The learned Judge, as already stated, has 
discarded the oral evidence adduced on behalf of the defendants. 
He based his opinion on the account-books said to belong to the 
family and the account-book of a certain legal practitioner, 
Lala Tribhuban Lal. He reked also on certain minor pieces of 
evidence which will all be noticed, in due course. 

It appears that, as very often happens in the case of a suit 
for partition of large properties belonging to a joint family, the 
filing of the plaint was followed by an application to the court 
to send down a man, styled ‘a Commissioner’ to take possession 
of the account-books and moveables in the possession of the 
defendant. The object of this procedure is to prevent the defend- 
ants from manipulating the account-books and removing the 
movable properties and the cash, if any. A similar application 
was made in this case and certain account-books were brought 
into court by a certain pleader who was appointed the Com- 
missioner. When the account-books were received in court, the 
plaintiff was asked to state if those books were or not the books 
belonging to the joint family. He replied in the affirmative. 
The learned Judge pinned the plaintiff down to this statement 
and did not permit him to say, later on, that some of the account- 
books had been tampered with at the instance of the defendants. 
Before us the learned counsel for the plaintiff contented himself 
with pointing out that some of the account-books were entirely 
unreliable, although they may have been kept and maintained 
by servants of the joint family. For reasons to be presently 
stated, we are satisfied that some of the account-books cannot 


epossibly be accurate. It is only the account-books that are 


properly kept that are admissible in evidence as relevant. (Vide 
section 34 of the Indian Evidence Act) 

It willebg recollected that the defendants’ case in the written 
statement was that in July, 1920, the plaintiff was given three 
villages th their entirety, namely, Nawa Nagla alias Haru Nagar, 
Gularia and Mirpur Hirpur and ultimately the village of Behta was 
handed over to the plaintiff, on the death of Bhagwan*Das, which, 
as we know, happened, in May 1922. Now it is common ground 
and such is the finding of the learned Subordinate Judge, that 
the income of the villages Nawa Nagla alias Haru Nagar and 
Gularia were not entered in the account-books recovered by the 
Commissioner, after the date June, 1919. If the case of ethe 
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defendants, as stated in paras 1 and 2 of the written statement, 
be correcg, the income of the two villages, Nawa Nagla and 
Gularia, should have found their place in the family account- 
book up to the end of June 1920. Similarly, the income from 
Mirpur Hirpur should also have been entered up to June, 1920, 

and not up to any later date. In the case of Mirpur Hirpur, the 
account-books recovered by the Commissioner. contain entries 
of realisations made up to end of March, 1921. Further, if the 
case in para 6 of the written statement be correct, the realisations 
from the village of Bahta should find place in the aforesaid 
account-books up to May, 1922, but they were actually found 
entered up to October, 1923. It will thus be noticed that the 
account-books which are the main evidence on which the learned 
Subordinate Judge relies to find a separation of the status of the 
plaintiff, conflict with the defendants’ case. On the other hand, 
it is common ground that certain collections known as ‘shagun’ 
or ‘presents,’ collected from these four villages, are to be found 
entered in the books in the year 1330 F (1922 to 1923). As 
regards these entries of ‘shagun’ or‘ presents, the defendants’ con- 
tention is that these entries have been made by the defendants’ 


own servants in collusion with the plaintiff... It is clear therefore | 


that where the account-books hurt -the plaintiff, he calls them 
fabricated and unreliable and where they hurt the defendants, 
they describe the entries as interpolated. The fact of the matter 
is that the-account-books were not regularly kept and are not 
therefore at all reliable. It would be sufficient for us to refer to 
the statement of the defendants’ witness, Vishnu Sahay, who is 
the son of the late munib or writer of the account-books, namely, 
Ganga Ram, who was in the service of the joint family before 
his death. This man stated, as to the entries made by himself 
and impeached by the defendants, that he made them at the 
instance of the plaintiff. It is abundantly clear that he is untrust- 
worthy. As regards the entries in general, he said that he never 


‘kept the books regularly and that sometimes during his absence, 


entries in the account-books would not be made for 15 days or 
even for a month. The evidence of Bacchu Lal, servant and 
witness for the defendants, also establishes that the account-books 
are not regularly kept. At p. 49 he says: 

“The entries were not made daily in the account-books.’, 
At that very page he makes the following statement:— 

“Of thee account-books which the defendants had filed after the 
appointment - of the Commissioner, the account-books of 1324F ande 
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1325F are in my handwriting. Ganga Ram was the munib in 1324 and ° 


1325F as he tvas ill and had become very weak, I made entries in the 


account-books. Ganga Ram unib is dead. The aecount-books were 


prepared in this way at my place that at first entries were made on rough 
‘chittas’ and then on fair account-books. When the account was 
entered in .the’ fair account-books, the rough ‘chittas’ were thrown 
among the waste papers.’ 
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< Te will be noticed that on the admission of this very witness, 
while Ganga Ram mumb was still alive in 1324 and 1325 F, the 
account-books recovered by the Commissioner for the years 1324 
and 1325 F, are in the handwriting of this witness. This witness 
has tried to explain the fact, that'the entries and want of entries in 
the account-books do not tally with the defendants’ case, by 
saying that, to begin with, two villages were given to the plaintiff 
then a third villagé and then a fourth village. We are satisfied 
that the account-books are unreliable and that they cannot be 
relied upon to establish the separation of the plaintiff. 

It appears that one Tribhuban Lal was the legal adviser of the 
family. He was summoned by the defendants, but was not pro- 
duced. His clerk, Babu Ram, was produced and he brought, what 
he called, his master’s accoustt-bdok. He stated that he personally 
had no knowledge as to whether the parties were joint or separate. 
The account-books of the pleader were relied on to show how the 
accounts in respect of the four villages mentioned, namely, Gularia 
and others, were kept by the pleader in his book. They appeared 
separately under the name of Puttu Lal Rarinda, said to be the ex- 
clusive servant of the plaintiff. | But it appears that the plaintiff 

_was the lambardar of these villages. Rent suits and ejectment 
proceedings were taken in the name of the lambardar and, in the 
circumstances, the accounts would be kept in the name of the 
lambardar and in the name of the Aarinda or clerk who worked 
in those villages. This is clear from the statement of Babu Ram 
himself. The account-book comimences only from June 1918 and 
the mere fact, that the account in Bankey Behari plaintiff’s name 
commences from the 8th of July, 1920, is not conclusive as there 
may have been no litigation in the villages of which Bankey Behari 
was the lambardar, between the two years 1918 and 1920. The 
accounts for those villages were in fact kept up to July 1920 in the 
name of Bhagwan Das, although she was not the lambardar of those 
villages. Indeed the fact that the account in Bankey Bahari’s name 
commences on the 8th of July, 1920 supports the argument that 
Bankey Behari did not separate in July 1920, as alleged in the 
written statement. If the separation took place in July 1920, one 
would hardly expect Bankey Behari to be commencing litigation 
as early as the 8th of July, 1920. The best man who could have 
throw! any light on the character of the family was Tribhuban 
Lal himself? but, as already gemarked, he was summoned by the 
defendants but was not examined by them. 

The learned Subordinate Judge has found that Pfittu Lal had 


e been a separate servant of the plaintiff for sometigfe before the 
- institution of the suit. - The learned Judge having eonceded that 


the oral evidence on behalf of the defendants is not reliable, based 
his conclusion, mainly on a document which he regarded as spurious 
„and as having been manufactured by the plaintiff himself to show 
“that Puttu Lal was a karinda of the family. To start with, the 


learned Judge was wrong in saying that this document was ‘given 
. e 
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an undue prominence by being filed with the plaint. We have 
examined the record with the aid of the learned counsel for the 
parties and found that the document was produced much later. 
Indeed, the filing of the document does not show that any special 
weight was sought to be attached to it. We have-examined the 
original document and we find that it is in the shape of a piece of 
paper on which Bankey Behari Lal addressed a note to “Munshi 
Puttu Lal.” This note is written across the page in slanting lines 
as is often the case in Urdu writings. Below this letter, a few 
lines appeared in the handwriting of Bhagwan Das himself, address- 
ed to “Puttu Lal karinda.” The document is dated the 2nd of 
May, 1922, that is to say, a day after Bhagwan Das died. Evident- 
ly the date is a mistake. The plaintiff’s case is that probably the 
.date was 1921 and after the third@figure in “1922,” the fourth 
figure inadvertently became a repetition of the third figure, instead 
of the figure 1. Undoubtedly, the two scripts were addressed to 
the same man, namely, “Puttu Lal by caste Kayasth.” The signi- 
ficance of the caste is this that the plaintiff’s servant Puttu Lal, is 
of a different caste from Puttu Lal Brahmin.. The suggestion 
accepted by the court below is that the plaintiff deliberately added 
something to a letter which had been addressed by Bhagwan Das 
to Puttu Lal Brahmin in order to show that the letter was really 
addressed by Bhagwan Das to Puttu Lal Kayasth, so that the in- 
ference might be drawn that Puttu Lal Kayasth was in the service 
of Bhagwan Das and therefore of the joint family. We are satisfi- 
ed on an examination of the original document that this suggestion 
cannot be accepted. The note by Bhagwan Das, which is admitted- 
ly genuine, is ‘at the bottom of the letter. Nobody would begin 
a letter at the lower end of a piece of paper leaving three-fourths 
of it, in the upper portion, blank. Unless we assume that Bhagwan 
Das left three-fourths of the paper blank, we cannot possibly hold 
that Bankey Behari utilised this space to give it the complexion 
mentioned. We are of opinion that the whole letter is a genuine 
one and the inaccuracy of the date is, in the circumstances, entirely 
immaterial, It is common ground that even in the account-books 
recovered by the Commissioner, Puttu Lal’s pay appears as coming 
from the joint funds, though only for a very short period. e 
This practically finishes the evidence for the defendants. If 
we look to the evidence adduced by the plaintiff, we shall see how 
strong is the evidence of jointness having continuedeup to a short 
time of the institution of the suit. - 3 l 
~.  We,nfay at once point out that the defendants have not assert 
_ ed that thesalleged partition of July, 1920, was followed by muta, 
tion of namfs. We may also point out why, although the account- 
books recovered by the Commissioner did not show any entry of 
the income òf two of the villages, Gularia’and Nawa Nagla, after 
July, 1919, the defendants had to give July,.1920, a year later, as 
the date of separation. ~The reason is that on the 4th of January, 
e 16 ok ù j 
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1920, Ram Bilas, Bankey Behari and Bhagwan Das filed a written 
statement in a wakf suit filed against them and in that suit they 
very clearly stated that the family was joint. This document may 
be taken as demolishing the explanation of the defendants as put 
forward by their witnesses that, as a matter of fact, the plaintiff 
had started collecting the rents of the villages Gularia and Nawa 
Nagla in July, 1919, for his own benefit. If the plaintiff was 
making collections, he would doso in his capacity as a lambardar 
and that fact would not point to any separation. 

We have a series of documents showing the conduct and 
admission of the parties after the death of Bhagwan Das, to es- 
tablish that the family regarded themselves as joint even at that 
late date. The plaintiff could in' no,way have shared in Bhagwan 
Das’s property unless he wal joint with him when Bhagwan Das 
died. Ram Bilas being one step higher in the pedigree, would 
exclude the plaintiff if we accept that Bhagwan Das became separ- 

-ate by the separation of the plaintiff. On the other hand, if 
Ram Bilas and Bhagwan Das continued to be joint, while the 
plaintiff alone separated, even then, the plaintiff will have no 
right to Bhagwan Das’s share in the joint property. But we 
find, as a matter of fact, that in proceedings after proceedings 
the family was stated and treated as joint even after the death of 
Bhagwan Das. We need not again mention the written state- 
ment at page 131 of the record which was filed during the life- 
time of Bhagwan Das. 

On the 16th of July, 1922, Ram Bilas was examined in the 
wakf case, which we had an occasion to mention before. In 
his deposition Ram Bilas stated as follows:— 

“Bhagwan Das is dead. He died 2% months ago. The family of 
Bhagwan Das, Bankey Behari Lal and mine was joint. Bhagwan Das 
was my brother and Bankey Behari Lal is my nephew. Bhagwan Das 
a remained the managing member of the family as long as he was 

ive.” ' 

At another place he said: ' 

“There was one and the same account of Bhagwan Das and mine 
Bey 8 Bhagwan Das, Bankey Behari Lal and I, all the three persons, 
hold share jointly. We are all joint in business.” 

After this statement of Ram Bilas, it is idle to contend that 
plaintiff had separated in the life-time of Bhagwan Das. 

At’ page 153 there is an application for mutation filed by 
Ram Bilas and Bankey Beharé Lal jointly for mutation of names 
in the place of Bhagwan Das deceased in respect of, the village 
ef Mirpur Hirpur. In this application they claimed* mutation 
e for themselves in equal shares. At pages 157 and 13% are similar 

applications with respect to the willage of Amdar. ‘One is made 
by Ram Bilas ‘atone as a member of the joint family and the 
other is made by Bankey Behari for himself and Ram Bilas. The 
original record of this mutation;case was before us.and we took 


` care to examine it in order to see\if there was any contest between 
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Ram Bilas and Bankey Behari. The record discloses that, al- 
though for some reason unexplained, two different applications 
happened*to be made, the mutation was ordered jointly with the 
consent of the parties. 

At page 165 there is the mutation order in favour of both 
Ram Bilas and Bankey Behari with respect to the village of 
Bilsanda where the parties resided. It is significant that Tribhu- 
ban Lal, the family pleader, was the pleader for both. 

At page 169 is a jont vakalatnama executed by Bankey 
Behari and Ram Bilas for mutation purposes. 

At page 171 is a petition of plaint dated the 23rd of June, 
1922, signed jointly by Ram Bilas and Bankey Behari Lal. In 
paragraph 3 the plaintiff stated that Bhagwan Das was dead 
and the plaintiffs were “his heirs im possession by right of sur- 
vivorship.” Nothing plainer than this can be given in evidence 
to prove jointness, - 

The documents at pages 143 and 177 together show that 
on the death of Bhagwan Das, who was the decree-holder in a 
certain execution case, a joint application was made by Bankey 
Behari and Ram Bilas through a pleader for permission to bid 
at the auction sale to be held in execution. The petitioners 
wanted to have their names entered in place of the deceased 
Lala Bhagwan Das. This was so late as on the 4th of July, 1922. 
The date 1921 at page 143 seems to be incorrect. At page 179 
in the wakf case already described and in which the written 
statement is printed at page 131, a petition was filed that Lala 
Bhagwan Das, having died, there was no heir other than the 
remaining defendants. We know from the written statement 
that the remaining defendants were Ram Bilas and Bankey 
Behari. 

At page 185 is the mutation order in favour of Ram Bilas 
and the plaintiff dated the 25th of July, 1922, in respect of the 
village Mirpur Hirpur which, according to.the defendants’ case, 
had been given to the plaintiff alone on partition. 

At page 187 is the plaint filed jointly by Ram Bilas and 
Bankey Behari Lal on the 31st of July, 1922, in which it was 
again stated that the plaintiffs of the case were the survivors ofe 
Lala Bhagwan Das. 

At page 189 is an order of the Income-Tax Officer, assessing 
tax jointly on Bankey Behari Lal and Brij Behari Lal. 

At page 191 is a joint decree for rent in favour of Ram 
Bilas and Bankey Behari Lal in a suit instituted so late as on the 
30th of Awgust, 1922. fee 

At pagt 193 is a joint application for execution of a decree 
pute on 16th October, 1922 by Ram Bilas and Bankey Behari 
Lal. R ° " 

There are a few other documents showing jointness. The 
separate and cumulative effect of all these documents undoubt- 
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edly is that, at the date of the death of Lala Bhagwan Das, the 
defendants and Bhagwan Das were living jointly and there was 
no separation at all. j 

Now we come to a consideration of the effect of the regis- 
tered notice which was given, evidently, in a fit of petulance, 
by the plaintiff to Bhagwan Das and Ram Bilas. As we have 
already’said, it is not a part of the defendants’ case, as put for- 
ward in the written statement of Ram Bilas, that from the date 
of the delivery of this notice to the addressees of it, the families 
became separate, to all intents and purposes. The defendants’ 
case, on the other hand, was that there already existed a separa- 
tion which had taken place somé 20 months previously and the 
result of this notice, dated the 2nd of February, 1922, was only 
a declaration of the factumeof separation. Before we consider 
the legal effect of this notice, we:may at once point out that the 
very fact that such a notice was, given tends to destroy the de- 
fendants’ case that there had already existed a separation between 
the parties. By this notice, Bankey Behari asked for a partition. 
The reference to ‘settlement of account’ has no reference to any 
previous partition alleged by the defendants in the written state- 
ment and for two reasons. The notice does not imply any pre- 
vious patition. Further, the court below has found that there 
was no partition by metes and bounds and we have found that 
there was no partition at all. = 


There can be no doubt that a member of a joint Hindu 
family, if he chooses, may separate himself and to effect a separa- 
tion in status it is not necessary’ that the other members should 
be a consenting party. But even where an unequivocal wish to 
separate is once declared, any separation will not be effected, in 
law, if it be found, as a fact, that the intention was given up as 
the result of a subsequent agreement of the parties by which the 
notice was expressly or impliedly withdrawn. Before we .proceed 
to consider the case-law, let us examine, the facts of the case. 
The plaintiff’s case is that after he had given this notice, he was 
called upon to explain his conduct towards an elder member of 
the family, like Bhagwan Das. ‘One Lal Bahadur, undoubtedly 


® 3 relation of the parties, and whose brother comes as a witness 


for the defendants, swears that he was present at the interview. 
The restilt of the interview was'that the plaintiff was promised 
some money ‘for his expenses gnd he admitted his error in asking 
for partition. There can be no jdoubt that the plaintiff himself 
and his witness, Lal Bahadur, have in occasional pass&ges of the 
evidence made statements which cannot be accepte% But it is 
perfectly clear to us that the notice was not followed by any- 
thing serious in the nature,of a‘disruption of the family. The 
defendants’ case is that when the notice was received, the plaintiff 
was told, evidently by Ram Bilas, that Bhagwan Das was ill and 
the plaintiff must not hurry, and when Bhagwan Das got well, 


i 
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-an account would be taken of what further profits were due to 


the plaintiffs and a deed of partition would be registered. We 
can take St, therefore, that it is‘;common ground that no actual 
partition followed the giving of the notice. Again, it is common 
ground that, as the result of the notice, a meeting among the 
members of the family took place, in which distant relations may 
or may not have been present, and nothing came out of the 
storm which the notice aroused. We may, therefore, safely take 
it, in view of the subsequent conduct and statements of the 
parties, enumerated above, and as the evidence adduced by the 
plaintiff shows that the plaintiff dropped his idea of separation, 
at the instance of the other members of the family and possibly 
of relations like Lal Bahadur. The plaintiff, having no son and 
only a daughter, his separation meamt the loss of a quarter share 
to the family. Thus every inducement was likely to have been 
put forward to make the plaintiff abandon his idea of separation. 
Our finding of fact, therefore, is that thé plaintiff did conceive 
an, idea of separation, but gave up that idea a day or two later 
as the result of a family meeting. 


Now we come to the question of law, which is involved in 
the second part of the issue framed by the court below and is 
reproduced here: , 

“Has the plaintiff to be looked upon as separate in interest after 

his notice or registered letter of the 2nd of February, 1922?” 


On behalf of the respondents reliance has been placed on 
a statement of law contained in the case of Ram Kali v. Khamman 
Lal (1) by two learned Judges of this Court, the judgment 
being delivered by Sen, J. The learned Judges professed to lay 
down the result of certain decisions of Hindu Law relating to 
joint families and partition. The proposition relied on by the 
respondents in support of their case is clause (e) at page 879 of 
the report. To understand this clause (e) we have to read it 
with the preceding clause (d). They are as followsi— 


(d) It is not necessary that there should be a concensus or 
agreement among the co-parceners for the severance of status 


of the joint family. ` e 


(e) Where severance is effected by explicit declaration, the 
result is decisive and the legal result cannot be affecteds or con- 
trolled by subsequent conduct of the parties. . 

_ With the proposition in clatse (d) we have no , quarrel. 
As regard? clause (e) too, we should have no quarrel with it, i 
the third wird “is” may be read as “has been.” e 

We have not the least doubt that the learned Judges did use 
the word “is” in the sense of “has been.” The proposition that 
is laid down in clause (e) is really °a proposition that was laid 
down. by this very Bench of the Court, in Jai Narain v. Baijnath 

-, (1) 26 AL. J. Ry 857 
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Rai (1) quated by the learned Judges themselves with approval 
at page 878. ‘This proposition lays down that where there has 
been a completed separation, there can be no joint famfly after- 
wards except by way of re-union. 

The case before us is whether the evidence before us points 
to a completed separation or only to an attempted separation. 
We have found as a fact that there was no completed separation, 
that a separation was demanded but the demand was given up 
at the instance of the other members of the family. The ques- 
tion therefore is whether an unequivocal demand which has not 
been persisted in and has, no doubt, been given up with the 
consent of the other members of the family, must nevertheless 
be treated as affecting a separation? The answer to this question 
is not furnished by the caseeof Ram Kali v. Khamman Lal (2) 
relied on by the respondents. Indeed their Lordships do concede 
at page 876 of the report that on the authority of the Privy 
Council 

“It must be held to be settled law that the intention to separate 
can very well be abandoned.” 

The cases quoted by their Lordships, viz. Kedar Nath v. 
Rattan Singh (3) there were three brothers; one separated out- 
Moniagar (4) afford illustrations of a demand for separation 
subsequently abandoned with the result that the jointness of the 
family remained undisturbed. In the case of Kedar Nath v. 
Rattan Singh (3) there were three brothers; one separated out- 
right, the second brought a suit for partition but withdrew his 
claim and remained joint with the third brother against whom 
he had brought the suit. Their Lordships held that as between 
the second and third brothers there was no disruption of joint- 
ness. Similarly, in the Madras case, there was a demand for 
separation. A partition suit was filed, but ultimately, the matter 
was compromised. It was held that the family did continue to 
be joint. In all these cases, the demand was abandoned with the 
consent of the other members of the family. It is not necessary 
for us to say, definitely, in this case, whether the person making 
the demand for partition may abandon it without the consent 


e of the other members of the family, so as to enable him to con- 


tinue to be a member of the joint family. But it is clear to us 
that, where all the parties are agreed, including the member 
demanding a, separation, that the demand should be withdrawn, 
there is no disruption in the status of the family. 

Such being our view of the law, we hold thag the mere 
_Botice of the 2nd of February, 1922, which was neger’ persisted 
*in and which was ultimately given up, did not create a disruption 
of the joint family. 

The result is that the family was joint when Bhagwan Das 


died on the 1st of May, 1922. It follows that the plaintiff is 
(1) 26 A. L. J- R 349 (2) 26 A. L J. Rẹ 857 
G) L L R, 32 All, 415 (4) L L. Ro, 48 Mad, 254 
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entitled to a half share in the entire joint family property. 

We allow the appeal, modify the decree of the court below 
and decree the plaintiff’s suit for partition, in its entirety. This 
will be the preliminary decree in the suit and the partition will 
be carried out in accordance with law. 

The plaintiff will have his costs of the suit and of the 
appeal. | 


Appeal allowed 


JWALA alias JWALA.PRASAD AND ANOTHER 
VETSUS 
: KING-EMPEROR* 

Penal Code, section 489D—Possessing i®struments or material for forg- 
ing or counterfeiting currency notes—Offence, when made out— 
Section 489A read with $11—Attempt, when constitutes offence. 

In considering an offence of possessing instruments or materials 
for forging or counterfeiting currency notes under section 
489D of the Penal Code it is not necessary to prove that the 
accused had the ability to produce counterfeit currency notes 
with materials in his possession. 

But where the offence charged is one of an attempt to counter- 
feit currency notes, both ability and materials of a particular 
kind are required, and if these materials and ability are not 
present, it cannot be said that an act performed without the 
ability to counterfeit and without materials which may help to 
a useful counterfeiting would be an attempt. 

Where the accused had used their full ability and utilised all 
the materials at their disposal and the result was a pronounced 
failure, recourse cannot be had to the provisions of the Code 
relating to an attempt simply because the appellants, desire had 
ended in failure. 

CRIMINAL APPEAL from an order of L. V. ArpacH ESQ., 

Sessions Judge of Shahjahanpur. 

Appeal from jail. 
Sankar Saran (Government Pleader), for the Crown. 
The following judgment was delivered by 
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Data, J.—Badri has been convicted of an offence of pos-® Dalal, Je 


sessing instruments or materials for forging or counterfeiting 
currency notes under section 489D. He and Jwala have been con- 
victed of an offence-under section 489A of counterfeiting cur- 
rency notes. The offence of whYch they have been convicted 
is one of @n attempt under section 511. These materials were 
found in Badri’s house, and it has been proved that his intention, 
was to forge currency notes. In my opinion, in considering 
an offence under this section, it is not necessary to prove that 
Badri had the ability to produce couhterfeit currency notes with 
materials in his possession. The question therefore will not arise 


whether his ability and the materials at his command could 
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have produced a note which may be termed counterfeit according 
to the definition given in section 28 of the Indian Penal Code. 

The case, however, is different under section 489A. Who- 
ever counterfeits, or knowingly performs any part of the process 
of counterfeiting, any currency note or bank-note is to be puni- 
shed under that section. A person is said to counterfeit who 
causes one thing to resemble another thing intending by means 
of that resemblance to practise deception or knowing it to be 
likely that deception will thereby be practised. It is trué that 
it is not essential that the imitation should be exact, but there 
should be some sort of resemblance sufficient to cause deception. 
In the present case the learned Judge has ridiculed both the ability 
of the appellants and the capacity of the materials to produce 
such a note as would take ir? even the most ignorant villager. He 
was of opinion that the accused were experimenting in order to 
discover a satisfactory method of counterfeiting. Such an ex- 
perimental stage cannot be considered an attempt at counterfeit- 
ing. The learned Assistant Government Advocate rightly drew 
my attention to the illustrations to section 511 under which, in 
cases where theft would not be possible by reason of the absence 
of any valuable property, there would be an attempt at theft. In 
those cases, however, the accused does an act towards the commis- 
sion of theft. ‘In the present case no such act is possible because 
according to the Sessions Judge the appellants are incapable of 
performing such an act. If the materials had been perfect and 
the appellants had ability and through some error in the operation 
or by sudden seizure the perfect article had not been produced, 
the acts of the appellants could have been called attempts. Every 
one, if he is so inclined, can commit a theft.’ It does not require 
any special ability. In the case of the counterfeiting of a currency 
note both ability and materials of a particular kind are required. 
If those materials and ability are not present, it cannot be said 
that an act performed without the ability to counterfeit and 
without materials which may help to a useful counterfeiting 
would be an attempt. Moreover in the present case the appellants 
had done everything possible that they could do, and the result 
was a most: pronounced failure. The stage-of attempt had been 
passed and yet there had been a failure of realisation. When 
admittedly according to the Sessions Judge no offence was com- 
mitted undér section 489A even after the appellants had used 
their full ability and utilised all the materials ‘at their disposal, 
recourse cannot be had to the provisions of the Ctde relating 


eto an attempt simply because the appellants’ desi had ended 
‘in failure. - s 


‘I uphold the conviction of Badri under section 489D but 
reduce the sentence to rigorous imprisonment for five years. His 
appeal is otherwise dismissed. I set aside the conviction and sen- 
tence of Jwala and order his ‘release. : f : 

- Conviction quashed 
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. ~ Privy Council—Re-hearing of cases—Practice of—Power to grant. 


There is no inherent incompetency in the Judicial Commit- 
tee of the Privy- Council in ordering a re-hearing of the case 
already: decided by the Board, even when a question of a right 


_ of property is involved. .But such an indulgence will be granted i 


: in very exceptional cases only.. Case-law discussed. 
__ SPECIAL REFERENCE in the matter of certain questions relating 


‘to the payment of compensation to Civil Servants under Article X 
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of the Articles of Agreement for a Treaty between Great Britain Ancu, C. J. 


and Ireland. . ae. f 

A. Alfred Dickie, K. C., James Henry, K; C. and Miss `A 
Deverill, for the transferred officers. 

A. K.-Overend, K. C., C. Bewley, K. C, and T. A. Finlay, for 
the Attorney-General of, the Irish Free State. f ; 

The Attorney-General, The Solicitor-General and H. .M. 
Given, for the British Government. 

The following judgment was delivered by - _ 

. THe Marquess oF Reaprnc—This matter was referred to 

the Judicial Committee by an order of His Majesty in Council 


. made under Section 4 of the Judicial Committee Act, 1833. 


The -questions in issue relate to the principles applicable to 
the determination of the compensation payable to those Civil 
Servants in the service of the Crown who were transferred to the 
Irish Free State after the-20th of March, 1922, and were dis- 
charged or have retired in consequence-of the-change of Govern- 
ment, effected by the establishment of the Government of the 
Irish Free State in pursuance of the ‘Articles of Agreement for a 
Treaty made between Great Britain and Ireland. The amount 
of the compensation payable was determined. by the Government 


- of the Irish Free State in accordance with the principles laid down 


in certain minutes of the British Treasury, and in particular the 
minute of the 20th of March, 1922. -The question referred to 


_their Lordships is whether the payment of compensation sò deter- 


mined in respect of Civil Servants or other officials ‘or public 
servants transferred to the service ot the Provisional Government 


“or of the Gdvernment of the Irish Free State after the 20th March, 


Lord 
Reading 


1922 is a pafment of compensation within the meaning and trues 
_ intent of- Article X of the Articles of Agreement. ; 


Article X is as follows:— .  , ; , 

“The Government of the. Irish Free State agrees to pay 
-fair compensation on terms not less favourable than those 
_accordéd,-by, the Act of 1920,to Judges, Officials, Mem- 
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bers of the Police Forces and other Public Servants who are 
discharged or who retire in consequence of the change of 
Government effected in pursuance hereof.” 


This Act of 1920 is the Government of Ireland Act, 1920. 

The arguments before their Lordships covered a wide range, 
and raised some problems difficult of solution which lay on the 
fringe of the question referred but which fortunately it is not 
necessary for their Lordships to solve. ; 

Before proceeding to deal with the arguments at the hearing 
before the Board it is desirable to pass in brief review the-facts 
and circumstances which have led to the present dispute. 

In the year 1920 it was contemplated that changes should 


_ be made in the governmgnt and administration of Ireland, and 


accordingly the Government of Ireland Act, 1920, was passed. 
Power was given to establish Parliaments in Southern and Nor- 
thern Ireland and executive authority within the limits reserved 
by the Act. It was further provided by Section 55 that existing 
Irish officers in the service of the Crown should continue to serve 
in Ireland and in the new Governments to be formed, and should 
hold: their offices upon the same tenure and the same conditions 
as hitherto. In order to protect those officers who might be 
removed from office or might wish to retire in consequence of 
the change to be effected in the Government of Ireland, provision 
was made for payment to them of compensation to be calculated 
in like manner as the superannuation allowances or gratuities had 
been applicable to them, with certain additional concessions, on 
the terms and conditions contained in the Eighth Schedule of 
the Act and the Rules thereunder. 

Under these provisions an officer in an established capacity 
in the service of the Crown who wished to retire under the statu- 
tory conditions would receive as compensation under this Act 
an annual allowance or pension calculated in like manner as the 
superannuation allowance he would be qualified to receive under 
the Superannuation Acts, 1834 to 1914, if he retired on the 
ground of ill-health, supplemented for the purpose of that calcu- 
lation by certain additional years of service and certain notional 
increments of salary. ~ 

The annual allowance or! pension payable under the Super- 
annuation Acts, 1834-1914 to a Civil Servant who retires on the 
ground of ill-health after pot. less than ten years’ service is one- 
sixtieth of the salary and emoluments of his offige at the date 
of his retirement for each year of service. A new* system was 
introduced under the Superannuation Act of 190$ for the benefit 
of those officers who elected: to avail themselve$ of it. They 
became entitled to an annual allowance calculated upon one-- 
eightieth instead of one-sixtieth per year of service, and in 
addition to a lump sum payment of one-thirtieth of the salary 
and emoluments for each year of service, such payment not to 
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exceed one and a half times the amount of the salary and emolu- 
ments. Dyring the War the remuneration was increased by 
what was termed a bonus. At first no part of the bonus was 
included for the purpose of the calculation: of these allowances, 
but gradually it was recognised by the Treasury and particularly 
by the minute of 20th March, 1922, that the bonus had become 
a regular part of the Civil Servants’ remuneration, and that it 
should be taken into account in computing the retiring allowances. 
The bonus is not a fixed sum like the salary, but is variable and 
is calculated on a sliding scale by reference to the official index 
figure of the cost of living. - 

The scheme of Government under the Act of 1920 was super- 
seded in December, 1921 by the Articles of Agreement for 
a Treaty between Great Britain and Ir€land, which by Article 17 
provided for a provisional arrangement for the administration of 
Southern Ireland during the transitional period, pending the 
constitution of a Government of the Irish Free State. By the Irish 
Free State (Agreement) Act, 1922, passed on 31st March, 1922, 
force of law was given to these Articles, and provisions were 
made for carrying the Treaty into effect. In pursuance of this 
Act an order in Council of 1st April, 1922 was issued transferring 
the functions in connection with the administration of public 
services in Southern Ireland to the Provisional Government; 
in December, 1922, the Irish Free State was established, and 
the Constitution was enacted by Act No. 1 of the Dail Eireann. 
‘Article 77 of the Constitution (1st Schedule to the Act) provides 
that every existing officer (subject to the exception therein 
mentioned) of the Provisional Government at the date of the 
coming into operation of this Constitution “shall on that date 
be transferred to and become an officer of the Irish Free State.... 
and shall hold office by a tenure corresponding to his previous 
tenure.” By Article 78 “every such existing officer who was 
transferred from the British Government by virtue of any trans- 
fer of services to the Provisional Government shall be entitled to 
the benefit of Article X of the Scheduled Treaty.” This statute 
made the Articles of the Treaty part of the municipal law of the 
Irish Free State. In consequence of these enactments existing 
Irish officers transferred to the Provisional Government, and later 
to the Irish Free State, became entitled by Irish Free State ‘law to 
the benefit of Article X of the Treaty. ` so 

The compensation payable by i: Irish Free State Govern- 
ment to those officers who were discharged by the Government 


or who retir& because of the change of Government effected in * 


pursuance of the Articles for the Treaty, and who came within 
the provisions of Article X, was asgessed by the Minister of 
Finance of the Irish Free State assisted by a Committee carefully 
selected for this purpose. It is not disputed that the Minister of 
Finance assessed the compensation in accordance with the 
„Principles set forth in the minutes of the British Treasury, 


CIVIL 





1928 





Trish FREE 
STATE 
in re 


Lord 
Reading 





s 
132°- : PRIVY COUNCIL - [1929] 


Cw including the .minute of 20th March, ‘1922; but. the- Civil 
Isg ` Servants were- dissatisfied with a-part of the award and claimed ~- 
that the compensation so determined was not fair compensation: 
Imsa Feee within the meaning of Article X. “They raised objections to the 
im re award in respect of, inter alia, the following two matters:—. 

(1) In regard to the portion of the annual allowance which 
is computed on the bonus, as distinguished from’ the fixed salary, 
it was made a condition-of the’ award that this portion should be 
adjusted quarterly by reference |to the official figure of cost’ of 
living, and should be reduced according to the sliding’ scale when 
the cost of living figure fell, but that it should not be increased ` 
beyond-the amount ascertained at the date of retirement if the 
cost of living figure rose. This ‘principle is: known as the over- 
riding maximum. Ree ay ae S 

(2) In regard to that portion of the lump sum payment: of 
which is computed on the bonus, the award was based upon 75 ` 
per cent, and not upon the whole of the bonus payable for the 

- quarter preceding the date of retirement., 

The meaning and intent of Article X and the ‘principles 
upon which the compensation payable under it should be assessed, 
including the principles relating to the over-riding maximum 
and the 75 per cent above mentioned, weré considered by the 
Judicial Committee on the hearing of the Appeal in the case of 
Wigg v. The Attorney-General. of the Irish Free State (1). 
The plaintiffs in the action were two Civil Servants who 
sought to enforce their claims under Article X in the Courts 
of the Irish Free State. In expressing their opinion allowing the 
appeal in favour of the two Civil Servants, the Board, when 
referring to the effect of the minute of the 20th March, 1922, ` 
upon the claims, assumed that these officers had at the date of 
the minute been transferred to the Government of the Free 
State, and held that the minute could not affect their rights. 
These officers were, in fact, not 'transferred to the Government 
of the Irish Free State until after; the date of this minute, and it 
was contended that the advice: tendered to- His Majesty was 
tainted, if not vitiated, by this error of fact. It is because of 

: this ' misapprehension- by the previous Board (its effect upon 
the decision will be considered later) that the present reference 
was ordéred. od ; 

At the dutset of the heaging in this reference, Mr. Dickie, 
who attended their Lordships on behalf’ of the Cougcil of the 
Transferred Officers’ Protection; Association, -argued that the 
oard is bound in law, and without examinations to follow 
the decision in the appeal in Wigg’s case, whether *they consi- 
dered ‘it to be right or wrong. ‘He maintained that if it was 
wrong, nothing short of an Act jof Parliament could rectify it. 
Their Lordships ate unable to hold that this proposition stated 
in such an extreme form is established. It may well be that the 


(1) [1927] A. C., 674 dies 
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Board would: hesitate ‘long before’ disturbing ‘a'solemn decision by ™ Crvu. 


a previous’ Board, which‘ ‘raised- an‘ identical’ ór even a-similar - 


issue for determination; but for the’ proposition that the Board 
is, in all circumstances; bound ‘to” follow a previous decision, 
as it were,- blindfold, they are’ unable to’ discover: any adequate 
authority. In other words, ‘no inflexible rule, which falls in all 
circumstances 'to be applied, has been laid down. :' ~ 


Mr. ‘Dickie based his’ argument ‘mainly upon cases in which 
one of the parties to a suit which liad been decidéd against him, 
or a person: who’ was not a. party -to the” suit, ‘applied for a 
reheating of it. Their’ Lordships ` miust however point out, in 
considering these cases, tliat’ they have no direct application 


to the matter before the Board,” æ this Reference is not a - 


rehearing of the claims in Wigg’s case. Now ‘there’ can be no 
doubt that, “in the’ early casés, ‘a rigid standard: was applied to 
the compétency of a rehearing. This, in Rajundernarain Rae v. 
Bijai Govind Singh (1), Lord Brougham, in delivering the 
opinion’ of the Board; permitted” himself to make some general 
observations, which’ ‘seem, at first sight, to favour Mr. Dickie’s 
contention. In that ¢ase ‘an application was made for rehearing. 
The decision in the earlier case’ had been given ex parte, and 
was pronounced ‘by -default. The earlier order was in these 
circumstances ` rescinded, and a réhearing was allowed. Lord 
Brougham, in giving the opinion. of the Board, however, 
said (p. 126) :—“It, is unquestionably the strict rule, and 
ought. to be distinctly understood as such, that no cause in this 


Court’ can be-reheard, and that, an order orice made—that is, _ 


„a report submitted to Her Majesty, and adopted, by being made 
an order in Council—is final, and cannot be altered. The same 
is the case of the judgment of the House of Lords... . . What- 
ever therefore has been really detérmined in these Courts must 
stand, there being no power of rehearing for the purpose of 
changing the judgment’ pronounced.” Lord Brougham then 
pointed out that trivial -errors in drawing up the judgment of 
the Board might competently be Corrected. He then proceeded 
to add: “With the éxception of - one case in 1669, of doubtful 
authority’ here, arid another in‘ Parliament of ‘still’ less weight in 
1642 (which was an appeal, from the Privy Council to Parlia- 
ment, and at a time when the Government was in eart tinsettled 
state), no instance, it is believed; én be produced of a rehearing 
upon the whole cause, and an entire alteration” of ‘the judgment 


once pronowpced. . Cm ` 


The case referred to by Lord Brougham as “of doubtful 
authority” was Dumaresg v. Le Hardy, (2). There it was alleged 
that, a matter, of fact had been misrepresented to the earlier Court, 
that consequently the point in question was mistaken, and that the 


cause had-been determined against thé petitioner’s clear and un- 
(1 [1836] 1 Moore's P.-C., 117=2 (2) [1667-68] 1 Moore’s P. C., 127 
Moore's IL A. 181 aa 
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2 
doubted right and contrary to law. An order for rehearing was 
there made and the case was reheard though, in the result, the 
Board adhered to the former decision. 

The case of Fenton v. Hampton (1) cited during the argu- 
ment related to another proposition which dealt with the binding 
character of an earlier decision upon the Board in a later case. The 
Board, there said (page 396) : “We think that we are bound by 
the decision in the case of Kielley v. Carson (2) the greater 


authority of which, as compared with Beaumont y. Barrett (3), 


it is quite unnecessary to enlarge upon.” In Kielley v. Carson the 
Board had refused to follow the earlier decision of Beaumont v. 
Barrett for reasons which do not touch the argument in the 
present case. These decisions do not contribute to the solution 
of the problem in issue. 

Reference may also be made to the case of the Singapore (4) 
which again related to rehearing. In refusing a petition for 


rehearing, the Board at p. 388 said: “We do not affirm that- 


there is no competency in this Court to grant a rehearing in any 
case. . . . Although it is within the competency of the 
Court to grant a rehearing, according to the authorities cited 
above, still it must be a very strong case indeed, and coming with- 
in the class of cases there collected” (że. in Rajundernarain’s 
case) (5) “that would induce this Court so to interfere.” 

The case which in comparatively recent times comes nearest 
to formulating a general proposition with reference to the compe- 
tency of a rehearing is Hebbert v. Purchas (6). ‘The decision of 
the Board is thus set out at p. 671: “Their Lordships are of 
opinion, in respect of the two petitions addressed to the Crown, 
that no further proceedings should be taken therein. Having 
carefully weighed the arguments, and considering the great public 
mischief which would arise on any doubt being thrown on the 
finality of the decisions of the Judicial Committee, their Lord- 
ships are of opinion that expediency requires that the prayer of 
the petitions should not be acceded to, and that they should be 
refused with costs.” It will be observed that the decision turned 
gn expediency, not on competency, and that the Board abstained 
from laying down any general rule which is applicable to all 
cases. 

The case of Hebbert v. Purchas was considered in Ridsdale 
v. Clifton (7). That was a gase which raised the question of 
the finaliey of a previous decision, not inter partes but gs against 
stgangers. Having regard to the fact that the case was mot con- 
cérned with questions of law affecting civil rights of property, 
but related to the public worship of the Established Ghurch and 
that in Hebbert v. Purchas the decision was pronounced ex parte, 


the Board stated that “these considerations have led their Lord- 
(1) [1858] 11 Moore’s P. C., 347 (4) [1866] L. Rẹ, 1 P. Ca 378 


(2) [1841] 4 Moore’s P. C., 63 (5) [1836] 1 Moore’s P. C., 117 
(3) [1836] 1 Moore’s P. C., 59 (6) L. Rọ, 3 P. C., 664 
(7) L. R. 2 P. D., 276 ° 
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ships to-the conclusion’ that, although’ very great weight ought to - Crn 
be given to the decision in Hebbert. v: Perches, yet they ought in 575 
the present case to hold themselves at liberty.to examine the — 
reasons upon which the decision was arrived at, and, if they should min FREE 
“find themselves forced to dissent from these reasons, to decide $ 
upon their own view of the law” (p..307). The Lord Chancel- 
lor, Lord Cairns, in giving the decision of the Board, added with oe 
reference ‘to decisions relating to civil rights of property: “Even 
as to such decisions’ it would perhaps be difficult to say that they 
were, as to third parties, under all circumstances and in all cases, 
absolutely final, but they certainly ought: not to be re-opened 
without the very. greatest hesitation” (p. 306). The door is 
thus not closed against a request for a rehearing at the instance of 
a stranger to an earlier decision, ¢ven in a case concerned with 
civil rights of property, although it is plainly indicated that the 
Board would be slow to accede to such a request. 
The case of Hebbert v. Purchas was followed in Venkata 
N atasimba Appa Row v. The Court of Wards (1) in which again 
_a petition for rehearing was refused. In delivering the judg- 
ment of the Board, however, Lord Watson said (p. 663): “It is 
quite true that there may be exceptional circumstances which 
will warrant this Board, even after their advice has been acted 
upon by Her Majesty in Council, in allowing a case to be reheard 
at the instance of one of the parties.”. But, he added... . “Even 
before report, whilst the decision of the Board is not yet res 
judicata, great caution has been observed in the rehearing of 
“appeals” (p. 663). 
Again, in the case of Tooth v. Power (2) in which a previous 
” decision was urged upon the Board as binding upon it, the Judi- 
cial Committee said: “Their Lordships think it right to add that, 
although, for obvious reasons, the case of Barton v. Muir was 
relied on as an authority ‘absolutely binding upon them by both 
_ parties at the Bar, yet it would have been their duty, had the 
necessity arisen, to consider for themselves whether the decision 
is one which they ought to follow. It was given ex parte; and, 
that being the case, although great weight is due to the decision 
of this Board, their Lordships are at liberty to examine the reasofis . 
_ upon which that decision was arrived at, and if they should find 
themselves forced to dissent from these reasons, to decide upon 
their own view of the law. These are the words ‘used by Lord 
Cairns when delivering the judgment of the Board in Ridsdale v. 
Cliftog,°which contains a full exposition of the law upon this 
point” (@ 292). 
In Read v. Bishop of Lincoln (3) their Lordships pind. to 
Hebbert v. Purchas and Ridsdale vy, Clifton, and quoted the rele- 
vant passages from these decisions to which reference has already 
been made. The Board proceeded to say: “In the present case 


(1) tisse] 11 A. C., 660 (2) [1891] A. CG, 284 ë 
(3) [1892] A. C, 644 
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| 
‘ wn „their Lordships cannot but.adopt.the view - expressed ‘i in Ridsdale 
—— , v. Clifton: as to the‘ effect of previous, decisions. Whilst fully-- 
1928 sensible of the weight to be ahed to such decisidns, their 
-Insun Free ,Lordships are at the same time! bound to examine the- reasons 
STATE upon, which the decisions rest, and to give effect: to: their. own ` 
Mee view of the law” (p. 655)- ; 
; Pora - The result of these decisions lis eae that there is no o inherent 
eee: incompetency in ordering a rehearing of a case already « decided, by ” 
the Board, even when’a question of a right of property: is involv-_ 
`ed;-but (2) that such an indulgence, will-be granted in very. ex- 
ceptional circumstances only. .. It is of the nature.of an extraordi- 
natium remedinin. - D tee 
The matter now before thei Lordships’ heer presents 
- features which are widely dsc from those presented: in the 
‘cases cited... =: 

In’ the first nee as has already. “been: ‘pointed. out, this is 
not a petition for a. rehearing.. |It is, a-reference to the Board 
under, section 4. of the Judicial Committee: Act:of 1833... If,” 
_ however, Mr. Dickie. is right, the reference may-be a futile and 

_ sterile proceeding, for, on his argument, one of the parties to it 
is foredoomed from the outset, tol failure because of the- - previous 
decision. If by that decision the. matter of the present reference 

. is res judicata, then the Board has been invited to ‘take part in 

. a, solemn farce, involying the wa te of judicial time. . `~ 

In the second. place, the reference was granted because of. an 

, alleged mistake of- fact.into which the previous Board’ was alleged 

“to have fallen, and which is sai to, have been material-to the 

__ issue determined: by it. To suggest that,- if that proposition be 

_ made out; this Board. is constrained, blindfold, to adhere to a 
‘decision based on a material- -error in.fact, appears to be repugnant 
to good sense, and to attribute to the Board as a Court of final 
resort, an impotence which. would .be deplorable. None .of`.the 
cases cited, unless it be the.case of Duimaresq—which, quantum 

` valeat, is inimical to. Mr. Dickie’s argument—deals with such a 

_ situation; and none of them appears to present an insuperable 
‘obstacle -to a different decision being reached by the Board in 

_ethis case from that pronounced in the case of Wigg-and:Cochrane. 

- In these circumstances their Lordships considered, after care- ` 

` ful attention ‘had been given to the argument on behalf of the 

f Civil Servants that it- was ill-founded in law, and they according- 
‘ly informed the learned Attorney-General that they did not think 
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` it necessary to require him to reply. on this-topic. ° 
> [Their Lordships then procee ed to consider the yeférence on 
_ the merits. ] f . EEF ° 


Re ference answered 
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` SARAT. KUMARI: BIBI - (Defendant : Cw 
i ` versus: Tai 
SAKHI CHAND AND OTHERS (Plaintiffs) * 
W See of—Burden .of proof—Duty, of. propounders ‘to © Now, 30 
: -- ` 4, wemove_ suspicion. -- Lond. Prii- 
le is one duty of the propounders of a will to remove anv ~“umont 
suspicions of the, court which may be aroused by the circum- Loro Arxin 
. stances, attending the execution of a.will. This principle is not , tre 
confined to the case in which a will is prepared by or on the ins- sanperson 
tructions of a person taking large benefits under it; but wherever 
a will is prepared under circumstances which raise well-grounded 
_ suspicion that it does not express the mind of the testator, the 
court ought not to pronounce in favour of it'unless that sus- 
picion is removed bythe propounders of the will and it is proved 
affrntatively that the testator knew and approved of the contents 
of the document, and it is only where this is done that the onus 
is thrown on those: who oppose'the will, to prove fraud or undue 
influence, or whatever else they rely on to displace the case 
made for proving the will. Barry v. Butlin, 2 Moore P. C., 480 
and Tyrrell v. Painton, [1894] P., 151, followed. Where it was 
‘proved that a confidential manager of the testator had taken a 
“very active part in the preparation of the will. which provided, 
inter alia, that the said manager: should be the manager for life 
. at a stated salary of certain property endowed by the testator 
; ,,for charitable purposes, held, that the said manager did take a 
benefit under the will and onus was upon him to prove affirma- 
tively that the testator knew and approved of the contents of the 
- clause appointing him a manager for life. - It is not necessary 
that such benefit must be a pecuniary benefit, a ‘legacy, for ins- 
tance, more or less of a ‘substantial nature. 
AppEALs ‘from the decisions of ‘the High Court of Jodicanare 
at Patna.’ 
L. dé’Gruyther; K: C. and W. Wallach, for the appellant. 
Sir G. R. Lowndes, K. C., E. B. Raikes and A. Pocock, for ` 
the respondents. 
The. following judgment was delivered by 
Sm LANCELOT SaNDERSON—These are oidd appeals Sir Lancelet 
by Sarat. Kumari Bibi against two decrees of the High Court of S#*derson 
Judicature at Patria, dated the 9th December, 1925 A whereby 
the decree of the learned District Judge of Bhagalpir, dated the 
23rd of Juge, 1924, was reversed, 
The “respondents; Rai Sakhi Chand Bahadur, Babu Tak 
Lal, Madusuqan Das and Moulvi Jamaluddin Khan, who are foure 
out of the five trustees named in the will purporting to have. 
been made by one Raghunandan’ Lal, on the 24th July, 1923, 
filed an application for probate on the 27th February, 1924, 
in the Court of the said District Judge’ of Bhagalpur, 
*P. C. A. No. 21 of 1927 
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Raghunandan died on the 31st August, 1923, leaving two 
daughters, Raj Kumari Bibi and Sarat Kumari Bibi. « 

His other near relations were his widowed sister Rajdulari 
Bibi and Krishna Bibi, the widow of Raghunandan’s brother, 
Jadunandan Lal. 

Caveats were filed by the two daughters and by Krishna 
Bibi; but objections were filed by Krishna Bibi and Sarat Kumari 
Bibi only. 

In these appeals the Board is concerned only with the objec- 
tions raised by the daughter, Sarat Kumari Bibi, who is the sole 
appellant. 

At the hearing of the appeals before the Board the four 
above-named executors and Srimati Rajdulari Bibi, who is one 
of the respondents in the Second appeal, appeared by learned 
counsel. Krishna Bibi was not represented. f 

Three issues were framed by the learned District Judge as 
follows:— 

1. Was the will validly executed and attested? 

2. Was the testator in a sound disposing state of mind at the time 
of execution of the will? 

3. Was the will executed under the undue influence of Moulvi 
Jamaluddin Khan? é 

The learned Judge answered the second issue in the affirma- 
tive and the third issue in the negative. 

On the first issue he held that the will was not validly 
executed, and he answered the first portion of the issue, viz., as 
regards execution, in the negative and the second portion, viz., 
as regards attestation, in the affirmative. 

The ground of his decision was that the propounders of the 
will had failed to satisfy him that the testator was aware of the 
contents of the will and that the will expressed his intention. He 
was of opinion that a very active part in the preparation of the 
will was taken by Jamaluddin, who was the manager and confi- 
dential servant of the testator, and that he took a substantial 
benefit under the will. 

Applying the principles laid down in Barry v. Butlin (1) 


> è and Tyrrell v. Painton (2), the learned Judge held that’ the cir- 


cumstances in connection with the preparation of the will aroused 
suspicion, that such suspicion had not been removed, and that he 
= not satisfied that the testator was aware of the contents of the 
will. 
The learned Judge accordingly refused to grant probate of 
he will to the executors. > 
Rajdulari Bibi and the four above-named execufors appealed 
in two separate appeals to the High Court of Judicature of Patna. 
The learned Judges of*the High Court on the 9th Decem- ` 
ber, 1925, allowed the appeals, set aside the decree of the learned 
District Judge, and directed that probate should issue as prayed. 
(1) 2 Moore's P. C., 480 (2) [1894] Po 151 : 


, 
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They held that the will created no trust in favour of Jamal- 
uddin, that the learned District Judge was wrong in thinking 
that ther8 was any suspicion inherent in the will which took the 
case out of the ordinary rule, viz., that the proof of capacity and 
the fact of execution carry with them the presumption that the 
testator had knowledge of the terms of the will. 

The learned Judges said that they were prepared to go 
further and hold that there was satisfactory evidence to satisfy 
the conscience of the Court that the testator had full knowledge 
of the terms of the will, including those contained in the 12th 
paragraph. 

Sarat Kumari Bibi, a minor appearing through her guardian 
and next friend, Jugal Krishna Prasad, has appealed against the 
said decrees of the High Court te His Majesty the King in 
Council. 

At the hearing before the Board it was admitted by learned 
counsel appearing for the appellant that the will was undoubtedly 
executed by the testator, that it was duly attested and registered, 
and that now there was no suggestion of undue influence. 

The argument presented on behalf of the appellant was that 
the view of the High Court in regard to the benefit alleged to be 
conferred on Jamaluddin under the will was not sound, and that 
the conclusion of the ledrned District Judge in holding that it 
had not been satisfactorily proved that the testator was aware 
of the contents of the will, was correct. It was further contended 
that in any case there was no reliable evidence that the testator 
was aware of the provisions contained in the 12th paragraph of 
the will, and that the probate, if granted, should be granted 
excepting the said 12th paragraph. 

The main provisions of the will are that the two daughters 
are given legacies of five hundred rupees monthly each, which 
will descend as far as their children’s-children. The testator’s 
sister is given five hundred rupees monthly and the testator’s 
residential house and furniture. Three hundred rupees monthly 
is given to an aunt of the testator Rama Bibi, two hundred 
monthly to Masudan Das, a second cousin, and after one or two 
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other smaller legacies the balance is to go in the first instance to the ® r 


provement ‘of the estate and, secondly, to the constitution of a 
Poor Students’ Fund. . 
The 12th paragraph of the will is as follows:—e e 
S XIIL. For carrying out the dbove-mentioned provisions, I, the 
-~ execwtant appoint five trustees: (1) Rai Bahadur Babu Sakhi 
Ching, Superintendent of Police, at present manager of the Jagany 
nath Temple, residing at present at Puri; (2) Rai Bahadur Surja” 
Prasad; son of Babu Ras Bihari Sahay, deceased, Vakil, resident of 
Mahalla Khanjarpur, district Bhagalpur; (3) Babu Ganesh Lal, 
my Khalera brother-in-law (cousin-in-law), resident of Mahalla 
Guzri, Patna City;‘(4) Babu Masudan Das, son of Babu Ram 
Narayan Das, deceased, (who is) my relative, resident of Mahalla 
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Civ. Golaghat, Bhagalpur, and proprietor of the Gopal Steam Press, 
arana Bhagalpur; (5) Maulvi Jamaluddin Khan, the present manager 
ai of my estate, resident of Mahalla Imamnagar, district*of Bhagal- 
Sanat pur. The said Maulvi has up to this time been serving me faith- 
Komani fully and conscientiously and he is acquainted with everything 
a -He is therefore assigned the position of manager for fife in addi- 
SakHt tion to that of a trustee. ‘His monthly salary for manager’s 
CHAND work is fixed at Rs. 250. 'Over and above this salary, proper 
Sir Lancelot conveyance charges shall be given to him, and travelling and 
Sanderson daily diet expenses shall be given as in my time, or the trustees 
s may make proper arrangement therefore (?) in such manner as 
they may think proper. In'(case of) increase of the income of 
the estate, the trustees shall ‘allow him such increment of salary 
as may be decided upon by them. This item of expenditure shall 
be a charge on my estate under the head—establishment charges. 
Travelling expenses both ways, etc., shall be paid to trustees 
Nos. 1 and 3 when they shall come over on business of the estate, 
and the same rule shall apply to the trustees living at a distance. 
This (item of) expenditure shall be a charge on my estate under 

the head—allowance to trustees. - 

The will purported ‘to have been signéd by the testator in 
the presence of Surja Prasad and Satish- Chandra Dey, and to 
have been acknowledged by the testator to Gauri Shankar Sahay. 
A note at the foot of the will is as follows:—“I certify that I 
have read over and explained this will to the testator, who seemed 
to understand it perfectly,” -arid it is signed by Jamal Khan, 
ie., Jamaluddin. The will is signed in another place by Jamal- 
uddin as the scribe of the document. 

On the 24th of July, 1923, the will was presented at the 
Sadar Registration Office, Bhagalpur, by Raghunandan, the 
testator, who was identified by Sarja Prasad. f 

In dealing with the rule laid down by the above-mentioned 
cases, viz., Barry v. Batlin and Tyrrell v. Painion, and the question 
whether Jamaluddin took a benefit under the will, the learned 
Judges of the High Court held that “the benefit must be a 
pecuniary benefit, a legacy, for jinstance, more or less of a sub- 
stantial nature.” - ag 


` Their Lordships are not able to agree that the, principle laid 
down in the above-mentioned cases is limited ‘to such a benefit 
as that ‘indicated by the learned: Judges of the High Court. 

Their Lordships are relieved from the necessity of discussing 
this matter at any length, for itj was not seriously argued before 
them by learned counsel for the executors that Jamabuddin did 

è not receive a benefit under the will in view of Phe fact that 
the testator had thereby appointed him manager vf his estate 
for the period of his life atea monthly salary of Rs. 250. 

Their Lordships agree with the finding of the learned District 
Judge, which was to the effect that the undisputed facts of the 
case show that Jamaluddin took an active part in the preparation 
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of the will, and inasmuch as, in’ their opinion, : „Jamaluddin did Cva 
take a benefit under the will by reason`of the provision in the  {Iş2s 
12th paragraph of the will, by which he was appointed manager 
of the estate for life at a salary, the principle laid down by the SAAT 
above-mentioned cases is applicable to this case, and these appeals Bm 
must be decided-in accordance therewith. v 
It will be sufficient to refer to the statements of the rule Sa" 
made by Lindley and Davey, L.JJ., in Tyrrell. v. Painton (1) :— 
The rule in Barry v. Butlin, Fulton v. Andrew and Brown v. 
Fisher is not, in my opinion, confined to the single case in which 
a will is prépared by or on the. instructions of -the person taking 
large benefits under it, but extends to all cases in which circum- 
- stances exist which excite the suspicion , of the Court 
and . wherever such circumstances exist, - and’ whatever 
their nature may be, it 1s for. those who propound 
the - will ‘to remove such suspicion and to prove affir- 
matively that the testator knew and approved of the contents - 
of the document, and it is only where this is done that the onus 
is thrown on ‘those who oppose the will to prove fraud or undue 
influence, or whatever else they rely on to displace the case made 
for proving the will, . . . (Lindley, L.J.) 
- -+ % + 3$ 
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It must not be supposed that the principle in Barry v. Butlin 
is confined to cases where the person who prepares the will is the 
person who takes the benefit under it—that is one state of things 
which raises a suspicion; but the ‘principle is that, wherever a 
will is prepared under _circurhstances which raise a well-grounded 
suspicion -that it does not-express the mind of the testator, the 
Court ought not to pronounce in favour of it unless that suspicion 

- is removed. ;. ._ . (Davey, L.J.) 
The material facts relating to the preparation. and execution 
of the will are as follows:— 

In July, 1923, the testator was ill; he had been.an invalid 
for a considerable time, and he left his home in Bhagalpur on 
the 25th July, 1923, and went to Calcutta for treatment. As 
already stated, he died on the 31st August, 1923. It was alleged 
by Jamaluddin that a few days before the testator went to 
Calcutta -he handed to Jamaluddin two or-three pages of notes,» 
written in Urdu by the hand of one Hasan Ali, who had acted as 
tutor to the testator when he was a boy, and. that the testator 
instructed him to the take the notes to a vakeel, gamed Ranjit 
Sinha, for the purpose of having them put into the form of a will. 

Accogdingly, on the evening of July 21st, 1923, Jafnaluddin 

took thé ngtes to Ranjit Sinha, who. dictated a ‘draft of a wak 
which Jamaluddin wrote in. Urdu: : - 
7 On thé morning .of the 22nd July, 1923, Saadan is 
alleged to have taken the draft of the will to the'testator, and at his 
request to have read it to the testator, who asked him to read 
some parts again and to-explain them. This he did, and he then 
(1) [1894] P., 151 at 157 and 159 
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handed both documents to the testator. It was alleged by 
Jamaluddin that the provision appointing him manager for life 
at a salary was in the notes given to him by the testatòr and in 
the draft will dictated by Ranjit: Sinha. 

Unfortunately, neither of these documents has been pro- 
duced and Ranjit Sinha was not called as.a witness. The ex- 
planation for the absence of the latter from the witness-box was 
that he was appearing as vakeel for the executors: at the hearing 
of this case before the learned District Judge. 

Hasan Ali, the tutor, gave evidence and said that he wrote 
the notes at the dictation of the testator, who kept what he had 
written. When cross-examined,| he stated “that it was in the 
notes that Jamal would be a life | imanager on Rs. 250.” 

On the next day, viz. the 23rd July, according to the 
evidence of Jamaluddin, the testator gave the draft to him, 
saying : “There are some cancellations in it: copy it out again.” 
It appears, however, from a later passage in his evidence that 
Jamaluddin made the cancellations i in the draft at the order of 
the testator. 

Jamaluddin made a fair copy of the draft, but he omitted 
from the fair copy the paragraph relating to the appointment of 
trustees and to the appointment of Jamaluddin as manager of 
the estate for life. He alleged that he was told by the testator 
to omit that paragraph from the fair copy. 

The explanation given for the omission was that the testator 
wished Surja Prasad, the Government pleader at Bhagalpur, to 
be one of the trustees of the will, that he wished to consult 
Surja Prasad as to the will, and the testator feared that if Surja 
Prasad saw his name as trustee and executor he might refuse to 
give his advice.- i 

That evening Surja Prasad went to the testator’s house, and 


“the testator asked Jamaluddin to produce the fair copy of the 


will which he had made that day. 

Accordingly, Jamaluddin brought it and in the presence of 
the testator read it out. 

The testator asked Surja Prasad to see that it was all right. 


e Surja Prasad said he would see it next morning, whereupon 


the testator told Surja Prasad to take the draft away with him, 
and that he would send Jamaluddin i in the morning. The next 
morning, we on the 24th July, |1923, Jamaluddin went to the 
house of Surja Prasad, whoe® suggested two alterations in the 
draft, viz., that the Rs. 500 monthly to the daughtere should be 
made an absolute estate of inheritance and that t grant for 
"educational purposes should be specified. Jamaluddi n, in reply’ 
to such suggestions, said that it was the testator’s wish that the 
draft back to Jamaluddin? The draft shown to Surja Prasad 
did no more than make some verbal alterations and gave the 
draft back to Jamaluddin. The draft shown to Surja Prasad 
has not been produced, but tuere is no doubt that it did, not 
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contain the paragraph numbered 12 in the will relating to the 
appointment of trustees and manager. 

Jamaluddin took the draft back to the testator, who 
instructed him to make a fair copy and to add the paragraph as 
to the appointment of trustees and manager. 

There is no direct evidence that Jamaluddin reported to the 
testator the advice which Surja Prasad had given in respect of 
the two matters already referred to. It appears that Jamaluddin 
took upon himself to reject Surja Prasad’s suggestions, relying on 
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his own alleged knowledge of the testator’s wishes. a 

Jamaluddin then made a final fair copy, including paragraph 
12, and took it to the testator, read it out to him, and added and 
signed the certificate that he had read over and explained the will 
to the testator, who appeared to understand it perfectly. 

In the afternoon of the same-day Jamaluddin and Satish 
Babu went with the testator in a car to the Court. Surja Prasad 
was called, and the testator, sitting in the car, executed the will, 
signing his name on each page; this was done in the presence of 
Surja Prasad, Satish Babu and Jamaluddin. 

Gouri Babu was then called, and the testator admitted his 
signature to him. 

The will was then placed in an envelope,-which was sealed. 

` The testator, Surja Prasad and Jamaluddin went to the Registry 
Office, where the will was deposited. 

Surja Prasad in his evidence said that he was aware— 

“That a man who takes substantial benefits under a will should 
not take part in its. preparation, but I did not know until 
next day at the registration that Jamal took a benefit under it. 
That clause was not in the draft.” 

In another part of his evidence Surja Prasad said:— 

“I intend to renounce my executorship. It was after the 
registration that Jamal Babu told me I was down as a trustee 
and executor. I said that I ought to have been consulted first, 
and that I objected, since I was about to retire from my practice. 
No executor or trustee was in the draft shown to me.” 

From the above-mentioned evidence it is not clear whether 
the information given by Jamaluddin to Surja Prasad as to the ® e 


former taking a benefit under the will, and the latter being a 
trustee, was given in the presence of the testator. . 

It is possible that it was; on the other hand, 4t°is equally 
possible that it was not, and to assume that the information 
was givepn®in the presence of the testator would be mere 
guesswork. @ O 

Surja Pfasad did, in fact, refuse to act as trustee and 
executor. i 

In view of the above-mentioned facts, in their Lordships’ 
opinion there is ground for suspicion that the testator was not 
aware of the provision in clause 12 of the will by which Jamaluddin 
was appointed manager of the estate for life at the salary of 
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Rs. 250 -per month, with the: accompanying provisions for the 
payment of charges and expenses and E possible inerease of 
salar 

Tndeed, it was not seriously: sed by the learned counsel 
for the executors that there was'no ground for suspicion. The 
point on which the learned counsel laid stress was that the 
evidence was amply sufficient to remove the suspicion and to 
satisfy the Board that the testator was aware- of and understood 
all the provisions, including paragraph 12, of the will. 

The learned counsel for the executors further argued that 
in any event probate should be granted of all the provisions in 
the will except that part of it which provided for the managership 
of Jamaluddin, and he reed on the decision in Rhodes v. 
Rhodes (1). 

In their Lordships’ opinion, hae is no ground for holding 
that the testator was not aware and did not approve of all the 
provisions of the will with the exception of paragraph 12. 

The question, therefore, is narrowed down to the considera- 

tion whether the testator approved and was aware of the provi- 
sions of paragraph 12. Their Lordships are satisfied that that 
part of the paragraph which deals with the appointment of the 
five trustees was in accordance with the testator’s wishes. They 
are not, however, satisfied that the appointment of Jamaluddin 
as manager of the estate for life and the terms of such appoint- 
ment were in accordance with his wishes or that he was aware 
of the provision in the will relating thereto. 
- It is not necessary for their Lordships to set out in detail 
all the reasons for holding that the suspicion in respect of the 
above-mentioned provision has not been removed. It will be 
sufficient to refer to some of them. 

The evidence as to the existence of the above-mentioned 
provision in any of the drafts made prior to the fair copy of the 
will, which was executed, is limited to the evidence of Jamaluddin 
and Hasan Ali, who was speaking merely from his recollection. 

None of the material notes or drafts was produced. 

Ranjit Sinha, whose evidence would have been very 
important, was not called as a witness. 

There is no evidence beyond ine of Jamaluddin, the interest- 
ed party, hat on the morning of the 24th July, 1923, the will 
was read to the testator or that he read it himself, 

Thére is no doubt that when|the draft of the will,was shown 
fo Surja Prasad it did not contain paragraph 12 s any such 
*provision. : 

The explanation given in the evidence of Jamalfiddin for its 
omission was to the effect that the testator did not wish Surja 
Prasad to know that he was to be a trustee. 

It is difficult to accept this as a sufficient and reasonable 


ground for withholding the provisions of that paragraph from the 
G) L. Ru 7 A. C, 192 
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knowledge of Surja Prasad. i 

The position, therefore, in respect of this part of the, case is 
that the*clause in the will under which Jamaluddin was to receive 
a substantial benefit was by his action withheld from the know- 
ledge of Surja Prasad, the Government pleader, whose advice 
was sought as’ to the will, and no satisfactory explanation is 
forthcoming for such action. 

There are some grounds to support the opinion of the 
learned District Judge that it. was at least doubtful whether the 
testator could -have read the Urdu script in which the will was 
written. as 
It is curious that Jamaluddin should have endorsed on the 
will the certificate that he had read it over and explained it to 
the testator, who seemed to undergtand it perfectly, if it were 
the fact, as alleged by Jamaluddin, that the testator could read 
ay Urdu script and that he had, in fact, read the will for him- 
self. 

The above are some of the reasons which have actuated 
their Lordships in coming to the ‘conclusion that the evidence is 
not sufficient to remove the suspicion attaching to the provision 
in question, and to satisfy them that the testator knew and 
approved of the said provision. i 

~ The result of their Lordships’ conclusions is that probate 
should- not be granted of that part of paragraph 12 which 
confers the benefit upon Jamaluddin; in other words, probate 
should not be granted in respect of that part of the paragraph 
which begins with the words “The said Maulvi has up to this 
time,” and ends with the words “This item shall be a charge on 
my «state under the head—establishment charges.” 

This decision, however, does not mean that probate should 
be refused in respect of the remainder of the will. See Rhodes 
v. Rhodes (1). - 

Their Lordships; therefore, are of opinion that the decrees 
of the High Court should be set aside and an order should be 
made that probate should issue in respect of the will with the 
exception of that part of paragraph 12 which has been heretofore 
specifically mentioned. : i ò 


There remains the question of costs. i 

The appellant, Sarat Kumari Bibi, has succeeded in the 
appeal to His Majesty in Council, but to a limited extent only. 
She has been contending all through the proceedings that probate 
in respecteof all thè provisions of the will should be refused and 
ee thete ghould be an intestacy. In this contention she hag 
failed. “ $~ ae 

On the other hand, the’ executors have been contending all 
through the proceedings for probat in respect of all the pro- 
visions of the will. In this contention they have failed. 


Their Lordships, therefore, are of opinion that there should 
: 0) L. Ra 7 A. G, 192 
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be no order for costs as between the appellant and the executors 
in any of the proceedings, and-that any costs paid under any 
orders of the Courts below ought to be returned, but that the 
executors should be a liberty to get their taxed costs out of the 
estate. $ a 
The position adopted by Rajdulari before the Board was that 
probate should be granted in the form and to the extent herein- 
before indicated. Consequently their- Lordships are of opinion 
that the appellant should pay the costs incurred by Rajdulari in 
the High Court and in the proceedings before the Board. 

Their Lordships will humbly advise His Majesty accord- ` 
ingly. 

‘Chapman-W alker and She phard—Solicitors for the appellant. 

Watkins, Hunter and G. |. Barradaile—Solicitors for the res- 
pondents. 


HIGH COURT 
NEUR AHIR (Ap plicant) 


versis 
KING-EMPEROR (Opposite party)* 

Criminal Procedure Code as amended in 1923, section 436—Persons 
called upon under section 109 to give security and discharged— 
District Magistrate’s jurtsdiction to revise case of. 

Under section 436 of the Criminal Procedure Code as amended 
in 1923, a District Magistrate has no jurisdiction to revise the 
case of a person who had been called upon to give security and 
was discharged. Velu Tay: -Ammal v. Chidambaravelu Pilar, 
I. L. R, 33 Mad., 85, followed. King-Emperor v. Fyazuddin, 
[1901] I. L. R., 24 All., 148 and Roshan Singh v. King-Em- 
peror, 22 A. L.`J. R., 129, referred to. 

CRIMINAL Revision from an order of H. H. SHaw EsQ., 

District Magistrate of Ghazipur. ; 5 

Kumuda Prasad, for the applicant. 
The Crown was not represented. 
The following judgment was delivered by 

. Dara, J.—One Neur Ahir was called upon by a Deputy 

Magistrate’of Ghazipur, under section 109 of the Code of Crimi- 

nal Procedure to show cause why. he should not be bound over 

under section 109 of the Code of Criminal Procedure to be of 
good behaviour for a certain period of time. After enquiry he 
wes discharged under section 119 of the Code of. Criffinal Pro- 
cedure. Subsequently the District Magistrate of Gha%ipur took 
up the case in revision under,section 436 of the same Code and 
directed further enquiry to be made in the case by another 


Deputy Magistrate. It is submitted herein revision that the Dis- 
“Crim. Rev. No. 593 of 1928 
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trict Magistrate had no jurisdiction to interfere.’ A District Ma- 
gistrate*is empowered to direct a subordinate Magistrate to make 
a. further enquiry into the case of: ány person accused of an 
offence who has been discharged. It is argued here that Neur 
was not a person accused of an offence. In section 4(0) of the 
Criminal Procedure Code “offence” is defined as an act or omis- 
sion made punishable by any law for the time being in force. 
The conduct of a person called upon to give security under part. 
IV of the Criminal Procedure Code relating to the prevention of 
offences would consist of a number of acts or omissions and would 
not be described as one act or omission to come within the defini- 
tion of “offence.” The act or omission further has to be punish- 
able by any law for the time being jn force. The word “punish- 
able” is not defined in section 4 of the Criminal: Procedure Code, 
where however it is indicated that words and_ expressions used 
therein and defined in the Indiar Peral Code and not thereinbe- 
fore defined shall be deemed to have the meaning respectively 
attributed to them by this Code. Referring to that Code for a 
definition of punishment it appears that punishment is described 
in section 53 of the Indian Penal Code by an enumeration which 
it may be taken is considered exhaustive. The giving of security 
is not included in the list of punishments given in section 53. 
This Court, in conflict with the opinion of some other High 
Courts, has held the opinion that under section 436 of the Crimi- 
nal Procedure Code a District Magistrate had jurisdiction to 
revise the case of a person who had been called upon to give 
security and.was discharged. King-Emperor v. Fyazuddin (1) 
is one of a series of cases. In 1923, however, by Act No. XVII 
of 1923 the provisions of section 436 of the Criminal Procedure 
Code have been amended and the words “any accused person” 
have been replaced. by the words “any person accused of an 
offence.” The editor of Sohoni’s Criminal Procedure Code has 
not given it as his opinion that the law as previously existed has 
been altered by the amendment. He has quoted conflicting 
authorities and made note of the disagreement between this Court 
and the Madras High Court. It appears, however, that when, 
conflict of authority existed` in 1923 -the legislature must have 
made the amendment with a view to removing the conflict and 
adopting ‘one_of the two conflicting views. For reasons given 
above, I am of opinion that the view.of law. taken by the Madras 
High Court has been ‘preferred. Velu Tayi Ammal v.°Chidam- 
baravela? Pillai (2). The learned: Chief Justice of this Court 
held the view in one case thatthe provisions of section 436 ds 
not cover a discharge under. section 119 of the Code of Criminal 
Procedure. Roshan Singh v: King-Eemperor (3). It is true that 
in that case the law was not discussed as the learned Government 
Pleader accepted the contention of the applicant in revision in 
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that case. As, however, I-am of. the opinion that tlie law has 
been altered to bring it in conformity with. the view of the 
Madras High Court, that view should now be accepted by this 
Court. I direct that no further proceedings shall be taken against. 
Neur Ahir and that the order of his discharge of the 11th June, 
1928 be maintained. f 2 


3 DHU RA 


versus as 
KING—EMPEROR* 
Penal Code, sections 99, 103—Right of private defence of property 
against intended robbery and housé-breaking by night—Firing at 
thieves—Se¢tion 304A—Conviction under, when unjustified, ; 
Where one night the accused, on hearing the noise of thieves, 
went to the end of his roof and noticing three persons on the 
roof of a cattle-shed close by, challenged them whereupon 
they began to run away and the accused thinking that they were 
thieves, fired at them with the result that one thief was killed 
and it was found that these thieves possessed lathis and pharsas 
and had come to the-village to commit dacoity, beld, that the 
firing by appellant was in the right of private defence of pro- 
perty against intended robbery, and house-breaking by night and 
= conviction under section 304A of the Penal Code was unjusti- 
fied. : ad 
- CRIMINAL APPEAL from an|order-of H. P. Varma ESQ., 
Additional Sessions Judge of Cawnpore. at Hamirpur. 

F. Owen O’Neill, for the appellant. - . 

Sankar Saran_ (Government Pleader), for the Crown. 

The following judgment was/delivered by. 

“Dara, J.—The consideration’ of this case by the learned 
Sessions Judge has suffered considerably by the wrong defence 
set up before him. Dhu Ram has been convicted of an. offence 
under section 304A of the Indian ee Code. His brother made 
a report at the police station to the effect that he and his brother 
were sleeping on the roof of the residential house one night while 
their father was absent at Banda, that- they heard the noise of 
thieves and going to the end A the roof they noticed three 
persons on,the roof of the cattle-shed close by. Baij Nath 
challénged them whereupon they began to run away and Dhu 
Ram, thinking that they werê diese and bad charagters, fired 
a gun which he had carried to the corner of the roof, °A thief 

down at some distance from the house to the norgh and died 
soon after. Baij Nath had the stupidity to deny the” correctness 
of this report and naturally irritated the learned Judge. - The 
learned Judge was also supicious| of the Sub-Inspector. In’ a 
case of this kind the sympathy-not only of the Sub-Inspector 


but everyone else would be for the boy Dhu Ram who after all 
2Cr. A. No. 708 of 1928 s 
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had fired at a dacoit or.a robber. One does not wait for firing Cemar 


until a ddcoit or robber comes up.to shake hands or to enquire 
after-one’s health. The lie told by Baij Nath and the suspicion 


1928 


against the Sub-Inspector misdirected the mind of the learned Dnu Ram 


Judge who did not carefully enquire how far the act.of Dhu Ram 
was safe from criminal liability by the provisions of section 103 
of ‘the Indian Penal Code. According to the first report made 
by Baij Nath the thieves were on an adjoining roof and a house- 
holder would be entitled to draw the conclusion that the three 
men were there for the purpose of breaking into the house of 
the house-holder. The learned Judge, after inspecting the locali- 
ty, came to the conclusion that the gin could not have been 
fired from the corner of the roof ofethe residential house to the 
_ roof of the cattle-shed because there would be obstruction in 
between and wis of opinion that this little incident in the first 
report was an invention. The question then arises that if the 
incident is invented in the report, what is there else on the record 
to indicate the circumstances under which the gun was fired. 
‘The learned Judge complains that the idea of private defence 
“struck the head” of the Sub-Inspector. I am afraid that it has 
' “struck the head” of this Court also. We may enquire into the 
competing view of the circumstances put forward by the Judge 
himself though that view rests on no evidence. He says: 

"The facts as they happened are quite clear. Three or four men 
being armed with lathis, guns or pharsas came to the village. They 
might have been dacoits and they had come there for the purpose of 
committing dacoity. They were in the village. Baij Nath and Dhu 
Ram saw them. They commenced to run away and while so running 
Dhu Ram fired one or two shots and tlie deceased was injured.” 

As the dacoits had come to commit -dacoity, a villager was 
fully justified in firing at the dacoit. Possibly the point which 
the Sessions Judge desired to make, though he has not stated it 
specifically, is contained in the last para of section 99 where it 
is enacted that the right of private defencé in no case extends 
to the inflicting of more harm than it is necessary to inflict for 
the purpose of defence. I believe the learned Sessions Judge’s idea 
to,be this. There were dacoits who came to the village to commit 
dacoity but as they ran away the villagers ought to have thanked 
God for it and gone off to sleep. The firing in such q case was 
unjustified. Obviously though the court entirely changes the 
circumstances of the firing from those given in the first ‘report, 


it harps back to the running away mentioned in the first report. , 


The position $f the shots however do tiot justify the court’s view 
that the gun Was fired at an enemy who was running away. All 
the shots were received in front and not one on'the back. The 
theory- therefore of dacoits running away is demolished. Accord- 
ing to the learned Judge’s own observation “people might speak 
lie but the ‘facts cannot”. my 

P hold that the firing by Dhu Ram was in the right of 


v 
EMPEROR 





Dalal, }. 


CRIMINAL 





1928 


DHU Ram 


V 
EMPERO 





R 


Dalal, J. 


Crvin 





1928 





“November 





SULAIMAN, J. 
T KENDALL, J. | 


Sulaiman, J. 


15 


150 HIGH COURT [1929] 
private defence of property against intended robbery- and house- 
breaking by night. There is no reason-to-believe that more harm 
‘than necessary was inflicted by Dhu Ram for. the purpose of 
defence. If persons were as quick as Dhu Ram with their guns ` 
I believe thete will be fewer dacoities in villages. I set aside the 
conviction and sentence and order-the appellant to be released. 
If he is on bail, his bail shall. be cancelled. If he has paid- any 


fine, it shall be refunded. 
i TEP “Conviction quashed 


AMARI URADHIYA (Defendant)- 
versus 


ALGU CHAUBE (Plaintiff)* 
Hindu Eaw—Mitaksbira—Stridban-—Daughters daughters’ succession 
in preference, to daughters ‘son. 
To a stridhan: estate daughters’ devaliess have a prefereñce 
over daughters’ sons. 
Where, in: plaintinéf’s suit for possession fi certain siden pro- 
.-perty left. by his maternal grandmother, it was found that plaint- ` 
iff’s sisters were alive whose rights-had not passed on to plaint- 
` iff and: that plaintiff’s mother “had predeceased his- grandmother, 
held, that in the presence of his sisters, who are entitled to 
succeed to the property in. dispute, plaintiff has no locus standi 
-to sue. Subramanian Chetti v.. Arunachelum Chetti, 1. LI R., 
28 Mad., 1, followed. Sheo Shankar Lal v. Debi Sabai, 1.-L. R, 
25 All., 468, distinguished. , 
First APPEAL from a decree of Basu- MOSEA Urasa, 
Subordinate Judge of Azamgarh. -. : . 
-A..Sanyal, for the appellant. . ` sę 
Iqbal Abmad and Narmadeskwar: Upadbiyo, for ie res- 
pondent. 
‘The nden of the Court was delivered by : 
SuLaman, ‘J.—This is a defendant’s appeal arising out of 
a suit-for recovery of, possession. ‘The plaintiff alleged. that the 
property in dispute was the stridhan property of his maternal 
grandmother, Mst. Mahadei alias Gomta, and that on her death, 
-he-became the sole heir to it. The defendant denied that the 
property was the stridhan prgperty of Mst. Gomta and also denied 
that the plaintiff was competent to bring the claim, There was 
however no specific assertion in the.written statement that the 


* plaintiff had sisters who would succeed to the stridhitn estate, if it 


were one, in preference to him. But.at..the trial the defendant 
was allowed to lead ‘oral avidence to the effect that. the plaintiff 
had two sisters who were alive. No protest was made on behalf 
of the plaintiff to the production of such evidence, and.there was 


no cross-examination of the three witnesses who. deposed t that 
. * F. AL No. 107 of -1925 - ` 7 
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effect .on-the point., 'The.learned Subordinate Judge has decreed 
the claim without “considering: this. pare: -of the defendant’s oral 
evidence. ` 

. In a the point was ood. ‘before us dae the planet 
in the. presence of his sisters had no locus standi to sue.. We 
- accepted the findings of the.court below that the plaintiff was 
the daughter’s son of Mst. Gomta and that the property in dis- 
pute was her: stridhan property: We called upon the plaintiff 
to ‘produce an affidavit in'this Court stating whether.or not he 
had any sister alive. No such affidavit was produced. We there- 
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fore felt that the matter should be further inquired into. We , 


accordingly sent down three issues to the court below for findings, 
and gave the parties liberty to adduce fresh evidence: The find- 
ings-returned are that the plaintiff hag got sisters alive and that 
there is no evidence to .show that their-rights have in any way 
passed on to the present plaintiff: There is also a finding that the 
plaintiff’s mother, Mst. Reshma Kuar, had predeceased the 
plaintifi’s grandmother Mst. Gomta. 

Objections have been filed on behalf of the plaintiff to the 
finding that he has sisters. The defendant, in addition to his 
own deposition, produced two fresh witnesses apart from the 
three witnesses who had been examined before, all of whom 
stated that the plaintiff has two sisters, viz., Mst. Surta and Mst. 
Sheokalia who are alive and are married. The plaintiff’s reply 
supported by one witness was that these ladies were his first 
cousins. Neither party thought fit to produce either of the two 
ladies. The learned Subordinate Judge, who heard the whole 
evidence, has come to the conclusion that the plaintiff’s denial was 
false and that the defendant’s evidence is true. We see no reason 
to take a contrary view. We must therefore accept the finding 
that the plaintiff has got sisters alive. 

It is not disputed before us that the plaintiff’s mother, Mst. 
Reshma Kuar, had predeceased her own mother. It follows that 
on the date when Mst. Gomta-died she left property which had 
been her stridhan property. Chapter 2, section 11, paragraphs 
15 and 18 of the Mitakshara make it quite clear that to an séri- 
dhan estate daughters’ daughters have preference over daughters’ 
sons. 

The learned advocate for the respondent has relied an the 
case of Sheo Shanker Lal v. Debi Sahai (1). Ine that case 
daughters’ sons were given preferenceeover a daughter’s daughter. 
That case however is clearly distinguishable. On the death of 
the female tvhose stridhan was in dispute, her daughter had first 
succeeded and « gt was a dispute between the grandsons and the 
grand-daughters of the stridhan owner after the death of the 
daughter. Their Lordships of the Priv? Council held that pro- 
perty which a woman has taken by inheritance from a female 


is not her stridhan and that stridhan, when once it has descended 


G) LL. R., 25 All, 468 
e 


Cvik 


1928 





AMARJIT 
Ve 
ALGU 


Sulaiman, J. 


i — o 
152 i HIGH ' COURT A. om [1223] 


to a female, ceases to be 'stridhan. The sons got the. property 
because it had ceased to be stridban in the hands of their mother. 
In the case ‘before us the property ’never descended*from one 
female to another, and therefore did not cease to be sétridhan. 
It must accordingly go to the stridhan heirs of Mst. Gomta. 
Those heirs are her daughters’! daughters in preference to her. 
daughter’s son. This view has jbeen accepted in Madras in Sub- 
ramanian Chetti v. Arunachelum Chetti (1) and the ground 
on which the Privy Council decision has been distinguished by 
the Madras High Court has been accepted by this Court in several 
cases. In the presence of his sisters, who are entitled to succeed 
to the property, the plaintiff has no locus standi to sue. His 
sisters may sue hereafter. . : 

We accordingly allow ¢his appeal and setting aside the- decree 
of the court below dismiss the plaintiff’s suit. In view of the fact 
that the point was not specially: raised in the court below at the 
first stage, we direct that the parties should bear their own costs 
of both courts. 


Appeal allowed 
(1) L L. Rẹ 28 Mad, 1 
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a oS AJUDHIA PRASAD (Applicant) CRIMINAL 
; versus ax 
‘KING-EMPEROR (Opposite party)* ` = 


Penal “Gode, section 161 read with. section 116—Offence under—When Angust 30 
made out—Offering bribe to public servant for favour not in his 
power to bestow, in exercise of his official function. 

All that is necessary to prove an offence under section 161 
of the Penal Code is that a public servant had promised to 
show favour in the exercise of his official function, although he 
might in reality have no such prong Kishan Lal, 1 
A. T J. R., 207, followed. 

Where applicant introduced) one ND to the Assistant 
Superintendent of Police who offtred the latter a bribe, which 
was not accepted, and requested him to remove his brother’s 
name from the register of bad characters although. the said police 
officer could not do so in the exercise of his official function, 

F held, that the applicant was guilty of an offence under section 

161 read with section 116 of the Penal Code. 
Prilipati Venkiah, 47 M. L. J., 662, referred to. 
CRIMINAL REVISION from an order of H. J. COLLISTER ESQ., 

Sessions Judge of Jhansi. 

A. Sanyal, for the applicant. 
M. Waliullah (Assistant Government Advocate), for the 

Crown. 

The following judgment was delivered by 
DALAL, J.—Ajudhia Prasad, Dhobi, has appealed from his Dalal, `J. 
conviction under section 161 read with section 116 of the Indian 

Penal Code. [Illustration (a) to section 116 says:— 

“A offers a bribe to B, a public servant, as a reward for show- 

ing A some favour in the exercise of his official function. B 
refuses to accept the bribe. A is punishable under this section.” 

The dhobi is not the actual A but he introduced the bribe- 
giver to the Assistant Superintendent of Police, Mr. Naqvi. Mr. 

Naqvi heard from a female servant what Ajudhia intended and 

made preparation to receive Ajudhia and the principal person, 

Narain Das, who desired that the Assistant Superintendent of » 

Police should use favour in the exercise of his official functions. 

The “favour desired by Narain Das was that his brother’s name 

may be removed from Register No. 8 of bad chargcters of the 
. Jhansi police-station. There can be no doubt that Ajudhia and 

Narain Dasgappeared before the officer and offered a bribè which 

was not sccepted. Learned counsel here has argued that the, 
. Assistant. ‘Superintendent | was not incharge of this particular ® 

Register andin the exercise of his official function could not re- 
move the name of any person from that register. The official there- 
fore was not in a position to show favour to Narain Das and that 
therefore if the official had accepted the money he would not 
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have been guilty of accepting a bribe and for that reason the 
bribe-giver could not be guilty under the provisions of section 
116 of the Indian Penal Code. In support of this view a ruling 
of the Madras High Court, in Prilipati Venkiah (1), was quoted, ' 
of which the head-note is:— 

In a charge under section 161 it must be shown that the 
accused took the bribe,as a motive for doing an official act, that 
the charge against the Karnam was that he received a bribe from 
a villager on the understanding that he would get him some 
Darkhast land. It does not constitute an offence under section 
161 as getting Darkhast is not the official act of a Karnam. 

With all respect, in my opinion, the learned Judge appears 
to have overlooked illustration (c) to section 161 to which no 
reference is made in the jud§ment. That illustration is:— 

A, a public servant, induced Z erroneously to believe that A’s 
influence with the Government has obtained a title for and thus 


induced Z to give A money as a reward for this service. A has 
committed the offence defined in this section. 


In the Madras case the Karnam induced the villager to be- 
lieve that in the exercise of his official act he could obtain Dar- 
khast land for the villager. Having regard to the illustration, T 
should have held the Karam guilty under section 161. Mr. Sanyal 
had an ingenious argument in reply. He was of opinion that 
what the illustration pointed out was that A, though he promised 
to exercise influence, did not exercise influence and yet he would 
be guilty. According to counsel, A, in the illustration was in 
a position to exercise influence with the Government to obtain a 
title. Iam not aware of the existence of an official whose official 
duty it is to exercise influence with the Government to obtain a 
title. With the desire we all have for titles, such an official would 
not be able to drive away crowds from his door. Such an illus- 
tration of an impossible official duty is purposely given to indicate 
the purpose of the legislation that, even where an act is not within 
the exercise of the official duty of a public servant (such as the 
exercise of influence to obtain a title), if a public servant errone- 
ously represents that the particular act is within the exercise of his 
official duty, he would be liable to conviction under section 161, 
if he obtained a gratification by inducing such an erroneous 
belief in apother person. The learned commentators of the book 
entitled “The Law of Crimes? have also commented adversely on 
a case of this Court which is not reported anywhere—Kishan Lal, 
(2), I cannot agree with the learned commentators. My opinion 

*is in agreement with the opinion expressed in that case. All that 
is necessary to prove the offence is that a public servant had pro- 
mised to show favour in tbe exercise of his official function, al- 
though he might in reality have no such opportunity. 


The conviction is upheld. At the same time the sentence is 
(1) 47 M. L. Jy 662 (2) 1 A. L. Jẹ Notes, 207 oè 
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very severe, firstly, having regard to the fact that ‘Narain Das 
, has been let off only with a fine. A very quaint reason has been 
assigned for this differentiation by the Magistrate. He says in his 
judgment that Narain Das wept and looked sad. The dhobi- did 
‘ neither. Possibly the dhobi was not aware of the sensitiveness of 
the court who tried him. As a rule Indians are very quick at 
weeping and knocking their heads on the ground. Secondly, 
“please walk into my parlour, said the spider to the fly” is a class 
of conduct at which my mind revolts. I reduce the sentence to 
rigorous imprisonment for one month, 


FULL BENCH 
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ANWAR KHAN (Petitioner) 
i 5 Versus 
MOHAMMAD KHAN anp ornHers (Opposite parties)* 
Provincial Insolvency Act (V of 1920), section 53—Question of title 

raised on basis of transfer more than two years prior to adjudication 
——Jurisdiction of insolvency courts—Section 4, interpretation and 
scope of—"Subject to the provisions of this Act,’ meaning of the 
expression. ° 

Under section 53 of the Insolvency Act an insolvency court 
can try a question of title raised on the basis of a transfer which 
took place more than two years prior to the adjudication.—per 
DALAL and Kine, JJ., Sen, J. dissenting. 

The intention of the legislature in enacting section 4(1) 
seems to have been to confer upon the Insolvency Court full 
powers of deviding all questions of title that arise for decision in 
cases of insolvency so that. there should be no necessity for having 
recourse to the ordinary Civil Courts and the wide jurisdiction 
conferred by section 4(1) is not restricted by sections 51 to 55 
of the Act which do not deal with the jurisdiction of the insol- 
vency courts. 

t Shikri Prasad v. Aziz Ali, 1. L. Rọ, 44 All., 71, Maharana 
Kunwar v. E. V. David, 21 A. L. J. R., 737, Kaniz Fatima v. 
Narain Singh, 24 A. L. J. R., 897, Hari Chand Rai v. Moti Ram, 
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I. L. R., 48 All., 414, approved. Kochu Mahomad v. Sankara- e 


linga Mudaliar, 42 In. Cases, 495, Dronadula v. Ponakavira, 45 
Mad. L. J., 105, Chittammal v. Ponnuswami, I. L. R., 49 Mad., 
762, referred to by Darau, J. 

, Jokhan Singh v. Deputy Commissioner `of Fafzabad, 23 In. 
Cases, 942, Bansidhar v. Kharagijit, 1. L. R., 37 All., 65, Pitaram , 
v. Jujhar Singh, 15 A. L. J. R., 661, Irshad Husain v, Gopi Nath, 
17 A. L. J. R., 374, Gaura v. Nawab Abdul Majid, 64 In. Caseste 
523, Nilmani v. Durga Charan, 22 Cal. W. N., 704, Sriramulu 
v. Ponak Vira Raddi, 45 Mad., L. J., 105 and Ellis v. Silver, 8 
Ch. App., 83, referred to by SEN, J. . 

SECOND APPEAL from an order of E. BENNET EsQ., District 
Judge of Agra. l , 
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Kapil Dev Malaviya, for the appellant. 
Narain Prasad Asthana, for the respondents. 


The following judgments were delivered :— 

DALAL, J.—This reference to a Full Bench raises the question 
of jurisdiction of the insolvency icourt. The questions submitted 
to us for decision are:— 

(1) Whether an insolvency court can try a question of title 
raised on the basis of a transfer which took place more than two 
years prior to the adjudication, having regard to the provisions of 
section 53 of the Insolvency Act;? 

(2) Would it make any difference if the receiver alleges that 
no transfer had been intended from the very beginning and no 
title had passed, the transaction! being a mere paper transaction 
and void ? = 

If the answer to the first inquiry is in the affirmative, the 
second question will not arise. ' 

Every Judge of this Court, except one who had to consider 
the point, has decided in favour'of jurisdiction of the insolvency 
court, that is, the first question has been answered by him in the 
affirmative. ‘The present section 4 of the Insolvency Act (No. V 
of 1920) is an addition to the previous insolvency statute law as 
laid down in Act No. III of 1907. The present’ Act came into 
force on February 25, 1920, and on July 18, 1921 a Bench of 
two Judges, Justices Walsh and Wallach, had occasion to consider 
the scope of section 4 of the new Act. The case before the 
Court was one of a sale by the |insolvent more than three years 
before the insolvency with intent to defraud and delay his credi- 
tors. The learned Judges observed: 

“The District Judge has held, rightly, that it does not come 
within any of the express provisions of the insolvency law, and 
he has gone on to hold, erroneously, that a transaction cannot be 
attacked under the provisions of the Transfer of Property Act 
or under general provisions of the law in the Insolvency Court. 
Here he is wrong. The Insolvency Court has to administer the 
law under its own procedure and to decide questions arising in 
insolvency which are covered by special provisions of the Insol- 
vency Act, where, for example, a trustee is given a higher title 
than the original debtor. But the insolvency court also has to 
apply, and to decide, all questions of general law, including 
suck guestions as are raised by section 53 of the Transfer of 
Property Act. That isone reason why the administration of 
insolvency is so onerous and imposes a very heavy kurden on the 
district courts. If the receiver is right in fact, elearly this 
transaction was void under section 53 of the Transfer of Pro- 


other, as to the bona fides of ithis transaction. Whether you call 
it summary or not, it ought!to follow the ordinary coursg of a 
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suit. In the main, the provisions of the Code of Civil Procedure 
are applicable to such inquiry, and there ought to be sworn testi- 
mbny and the same care used with regard to documents, and the 
admission or rejection of documentary evidence, as in a suit.” 
Shikri Prasad v. Aziz Ali (1). 
Next in order comes a Bench case decided on July 3, 1923 by 
Justices Lindsay and Sulaiman. Both the Judges held that if a 
question of title is raised in the Insolvency Court, that court has 
jurisdiction to decide it. Lindsay, J. stated at page 748 of the 


report : 


All that section 4 intended to provide was that if a question 
involving title is raised before an insolvency court, then the 
insolvency court is to be deemed to have power to decide that 
question of title. e 

The difference of opinion between the two Judges lay in this 
that Sulaiman, J. was of opinion that if the matter was once 
‘decided even as against a stranger. by the insolvency court, the 
jurisdiction of the civil court would be barred under section 11 of 
the Code of Civil Procedure. Lindsay, J. was not prepared to 
take the view that a decision under sub-section (2) of section 4 
would be binding upon a stranger who is not making any claim 
against the debtor or the debtor’s estate. Maharana Kunwar v. 
E. V. David (2). On July 6, 1926 the question as to the bar 
of the jurisdiction of the civil court came up before another 
Bench composed of Sulaiman and Boys, JJ., in which Boys, J. 
agreed with the opinion of Sulaiman, J. expressed in the case of 
Maharana Kunwar, and held that once the question of title was 
decided by the insolvency court, the jurisdiction of the civil 
court was barred. Kaniz Fatima v. Narain Singh (3). Finally, 
there was a difference of opinion between Sulaiman, J. and Muker- 
ji, J. in Hari Chand Rai v. Moti Ram (4). As we have already seen, 
Sulaiman, J. was of opinion that the jurisdiction of the insolvency 


` court extended to all transactions raising questions of title what- 


ever their date may be, while Mukerji, J. was of opinion that the 
provisions of section 4 were circumscribed by the -provisions of 
section 53 of the Insolvency Act. The point of the opinion of 
Mukerji, J. appears on page 420 of the report: 
If the transaction is beyond two years, the receiver must seek 
his remedy by an ordinary civil suit instituted under secsion 53 of 
the Transfer of Property Act. e. 
I am in agreement with the opinion of Sulaiman, J. As that 
learned Judge pointed out in the case of Hari Chand Raf: 
*Prior to Act V of 1920 when there was no, provision corres; 


ponding to section 4 of the new Act, a Bench of this Court held? 


that, even if a case did not fall under section 36 of the old Act 
of 1907, the court had power to inquire whether a disputed 
property was the property of the insolvent or not. Bansidhar v. 
Kharagjit, 1. L. R., 37 All., 65." The Calcutta High Court had 


(1) L L. R, 44 Ally 71, (3) 24 A. L. J. R., 897 
ú (2) 21 A. L. SR, 737 . (4) L L. Ra 48 All., 414 


Cw 


1929 





ANWAR 
KHAN 
V 
Monam- 
MAD Kuan 


Dalal, J. 


j 
b F i 
| 
158 - HIGH COURT - [1929], 


Civ held otherwise, that a question of title could be disposed of by 
1935 a regular suit only, The enactment of section 4 gives effect’ to 
pales the view which prevailed in this Court. Under sectioif 4 power 
ANWAR is given to the insolvency court to decide not only all questions 
Kuan of title or priority, but also of any nature whatsoever, whether 
Worn they involve matters of Jaw or fact, which may arise in any case 
map KHAN of insolvency coming within the cognizance of the court or 
Dalal, 3. which the Court may deem it expedient or necessary to decide 
for the purpose of doing complete justice. 


In a Bench ruling of the Madras High Court in Kochu Maho- 


med v. Sankaralinga Mudaliah (1) the jurisdiction of the insol-. 


vency court was considered under the Insolvency Act of 1907. 
Seshagiri Aiyar, J. observed at page 500 of the report : 

“There was a conflict of decisions in the various High Courts 

as to whether even with8ut a provision similar to section 7 of the 

Indian Insolvency Act, the Provincial Insolvency Court has 

jurisdiction to direct delivery! of property to the receiver when 

it is moved by a petition. Section 4 of the present Act has been 
so altered as to confer suchia power. The amendment should 
: ` not be regarded as if for the first time a new, power had been 
conferred. I am of opinion that section 4 declares what has been 

the law all through. 

In the same case Oldfield, J. considered the provisions of the 
Act of 1907 in sections 36 and 37 ‘corresponding to sections 53 
and 54 of the present Act and observed : 

Of the provisions in: the Act relating to property held actual- 
ly or colourably against the insolvent, sections 36 and 37 merely 
prescribe a rule of evidence hpplicable to two classes of aliena- 
tions, those completed within particular periods before the 
adjudication, not, like the sale now in question, after it, and it 
is material only that they assume and do not confer the power 
of cancellation, which they imply, but which must be looked for 
in another place.” (p. 497, second column) 

In Dronadula v. Ponakavira (2) there is an interesting discus- 
sion as to the scope of sections 36 and 37 of the Act of 1907 by 
Venkatasubba Rao, J. at p. 114: He has pointed out that the 
provisions of those sections corresponding to sections 53 and 54 
of the present Act do not involvel questions of jurisdiction but lay 


š down rules of evidence under !which an insolvency court is- “ 


directed to draw an absolute and lirrebutable presumption like the 
one contained in section 112 of the Indian Evidence Act. As re- 
marked by Oldfield, J. in the case of Kochu Mahomed, we must 
look elsewhere than in sections 36 and 37 for jurisdiction of an 
insolvency court. Under the present Act a Bench ofthe Madras 
etigh Court held that it was open to an insolvency court, on a 
proper application being made under section 4 of tl Act, to try 
the issue whether the insolyent isjentitled to a certain property or 

not. Chittammal v. Ponuswami'(3). , 
It was argued before us on behalf of the appellant that the 
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words “subject to thie provisions of this Act” at the commence- 
ment of section 4(1) of the Act makes section 4 subject to the 
provisions of section 53. I am of opinion that section 4 deals 
with jurisdiction, and the jurisdiction will be circumscribed only 
by such subsequent sections as deal with the jurisdiction of the 
court. As pointed out in the various judgments of the Madras 
High Court, sections 53 and 54 do not deal with the jurisdiction 
of. the insolvency court, but only lay down rules as to the manner 
in which evidence should be considered in .certain cases arising in 
that court. ` Those sections, therefore, in my opinion, do not con- 
trol the provisions of section 4. . These words are used to limit 
the power of the insolvency court as it is limited, for instance, 
by the proviso to section 56 that nothing in that section shall be 
deemed to authorise the court to refmove from the possession or 
custody of property any person whom the insolvent has not a 
‘présent right so to remove. This limitation is excellently illus- 
trated by the case of Chittammal of the Madras High Court. In 
this case the District Judge directed certain parties to hand over 
possession of the property in their possession to the Official Re- 
ceiver. The Madras High Court held that this order was beyond 
the jurisdiction of the insolvency court by reason of the enact- 
ment of the second paragraph of clause (3) of section 56 unless 
the insolvent was entitled on the date. when the receiver applied 
for“ possession to the possession of such property. The court 
cannot direct the person in possession to deliver up property if a 
title, however flimsy, is set up by the person in possession. This 
is the provision of the Act to which the provisions of section 4 
are subject. In’ the same case the High Court declared that it 
was open to the insolvency court, on a proper application being 
made under section 4 of the Provincial Insolvency Act, to try 
the issue whether the insolvent is entitled to the property or not 
after proper opportunity is given to the other side to plead to the 
application. KE G 

For these reasons, my answer to the first question is in the 
affirmative. . The second question,: therefore, does not arise. 

SEN, J.—One Afzal Khan applied for being adjudicated an 
insolvent on July 7, 1926. The adjudication order was passed 
on March 25, 1927. The Official, Receiver having .attached a 
house as the property of the insolvent, one Anwar Khdn inter- 
vened and claimed title to the house by right of ptrthase from 
Afzal, under a registered sale-deed*dated January 1, 1923. The 
Receiver paded that the’ sale-deed was fictitious, that it was 
without consideration and that it had been executed in favoutes 
of a relatiow with a view to defraud the creditors. The trial 
court disallowed the objection of Anwar Khan upon the findings 


” that the sale in his favour was a mere cloak to conceal the real 


ownership and that the insolvent was the owner of the pro- 
perty..’ On appéal to the lower appellate court it was urged 
that he sale having taken place more than’ two years from the 
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date of adjudication, the Receiver was not competent to challenge 
the sale under section 53 of the! Provincial Insolvency Act and 
that the Insolvency Court had no power to annul the same. 
This contention was repelled by the lower appellate court which - 
held that the sale was “farzi,” that no transfer was as a fact made 
in favour of the appellant and that section 53 of the Provincial 
Insolvency Act did not apply to a transaction like this. The 
appeal was, therefore, dismissed. : Anwar Khan appealed to this 
Court and reiterated the pleas already referred to. 

In view of the importance of the questions involved in the”. 
appeal, the learned Judges who heard the appeal have referred 
the following points for decision by a larger Bench : 

(1) Whether an insolvency court can try a question of 
title raised on the basis of a transfer which took , 
place more than two’ years prior to the adjudication 
having regard to the provisions of section 53 of the | 
Insolvency Act ? ~ 

(2) Would it make any difference if the Receiver alleged 
that no transfer had; been intended from the very 
beginning and no title had -passed, the transaction 
being a mere paper transaction and void ? 

Under section 9 of the Code of Civil Procedure, the ordi- 
nary civil courts have jurisdiction to try all suits of a civil nature, 
excepting suits of which their cognizance is either expressly or 
impliedly barred. Where there has been an infringment of a 
legal right, the ordinary civil courts are bound to entertain the 
claim, unless their jurisdiction has been ousted either by an ex- 
press enactment or by necessary implication flowing either from 
statutory provisions or general principles of law. 

Under section 53 of the Transfer of Property Act, where a 
transfer of an immovable property has been made with intent 
to defraud. .... persons havingjan interest in such property or 
to defeat or delay the creditors of the transferor, it is voidable at 
the option of any person so defrauded, defeated or delayed. 

The remedy of such a person is by a suit in the ordinary 
civil court of original jurisdiction. 

The court of insolvency is,a creature of statute. It is a 
special tribunal, having jurisdiction over a limited range of cases 
within such limits as have been imposed by the statute to which 
it owes it$ existence. Unless the Insolvency Act, expressly or 
by necessary implication, (1)*took away the powers of ordinary 
civil courts to adjudicate upon the validity or otherfvise of cer- 
‘tain transfers which are sought to be impugned, either*upon the 

ground of fraud or on the ground of want of consideration etc. 
and (2) invested the insolvency court with the trial of such 
matters, the jurisdiction of the ‘civil courts is not affected or 
impaired. The following statement of law is to be found in 
Maxwell’s Interpretation of Sratutes (Sixth Edition, 1920, 


p. 318) : ae : 
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tiy | Where an Act took away the right of bringing an action 
respecting certain disputes which were referred to the summary 
adjudication of justices, it was held that the subsequently estab- 

e * > lished County Courts:acquired no jurisdiction to try such cases, 

- under the general authority to try all pleas. ; 

_ The limited nature of the jurisdiction of the court of insol- 

' vency is clear from the provision of the Act itself, notably from 
sections 51, 53, 54 and 55. Section 51 deprives the execution 
creditor of the benefit of execution in certain circumstances in 
favour of the general body of creditors. with reference to pro- 
perty not sold in execution “before the date of the admission 

~ of the petition.” Section 54 provides that transfers made in 
favour of the creditor with a view of giving that creditor a pre- 
ference over other creditors shall be deemed fraudulent and void 
‘as against the Receiver and shall be annulled by the court, if the 

-transfer in question is within three months of the presentation of 
the petition for insolvency. The jurisdiction of the insolvency 
court depends upon the fulfilment of the conditions contained in 
the section. 

7 Section 5§.affords protection to transfers made by the in- 
solvent “before the date of the order of adjudication if they are 
bona fide and for consideration, the transferee not having had 
notice of the presentation of an insolvency petition.. It is to be 

„noticed that no power is hereby conferred upon the court of 

f insolvency to displace a transfer which has taken place before the 
presentation of the petition for insolvency. Section 53 aims at 

' only such transfers: which have been made within two years of 
the date of the order of adjudication. 

; Sections 53 and 54 do not merely lay down a rule of subs- 

- tantive law or-a rule of evidence favouring the Official Receiver, 


but confer a jurisdiction upon the court of insolvency with. 


‘reference to only such transfers as are mentioned in those sections 
and upon the fulfilment of the conditions contained therein, 
without which the Receiver has no right to challenge the trans- 
fers’ nor has the court a power to annul the same. . 

'> - Section 53 of the Provincial Insolvency Act (Act V of 
(1920) Corresponds to section 36 of the old Act (Act III of 

_ 1907). The rule of law enacted by the section is analogous to 

- section 42 of the English Bankrupiey Act 1883 which «uns as 

follows :—- . ° 

© (1) Any settlement of propesty not being a settlement made 
: beforegand in consideration of marriage, or made in favour of a 

: purchaser “or encumbrancer in good faith and for valuable consi- 

- | deration, or a settlement ‘made’ on ‘or for the wife or children of 
the settler of the porperty which has accrued to the settler after 

sc oarnegs in right of his wife; shal], if the settler becomes 
; bankrupt within‘ two years after the date of the settlement, be 

_ _ void against the trustee in the bankruptcy, and shall, if the settler 
°* becomes bankrupt at any subsequent time within, ten years after 

‘athe date of ‘the settlement, be void against the trustee in the 
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bankruptcy, etc. etc. . . | . (3) ‘Settlement’ shall for the 

_ purpose of this section include any conveyance or jransfer of 
property. 


It will thus appear that both under the English and Indian 
law, a settlement or transfer of property can be annulled by the 
insolvency court at the instance of the Official Receiver or the 
trustee in the bankruptcy upon! the transfer conforming to the 
conditions mentioned in the Act, one of which is that the trans- 
fer had taken place within a certain period either from the date 
of the settlement or the order of adjudication. 

The reason is obvious for prescribing a time-limit in cases 
where the Act starts with a presumption against the validity of 
such transfers or to defeat or! delay the creditors. But there 
is no presumption of law &gainst the transferee, except where a 
transfer is made gratuitously or for a grossly inadequate consi- 
deration. Under section 53 of the Provincial Insolvency Act, 
the question of the intent to defraud, defeat or delay is outside 
the enquiry and the Official Receiver has the right of avoidance 
if the transfer is within two years of the order of adjudication. 

The principle underlying the fixation of time in sections $3 
and 54 is that where the transfer precedes the insolvency pro- 
ceeding by a short period, it may be reasonably assumed that the 
financial difficulties of the insolvent had already commenced, that 
he anticipated that the crash was coming and resorted to these 
transfers in order to place his; property beyond the reach of 
creditors. No presumption should reasonably be raised against his 
financial soundness more than! two years before the date of 
adjudication. A time-limit in a statute must necessarily be an 
artificial rule, but the limit of two years is not unreasonable. 

Under Act III of 1907, the trend of decisions on the powers 
of the insolvency court has not: been uniform. In Jokan Singh 
v. Deputy Commissioner of Fyzabad (1) Piggott, J. held that 
the intention of the legislature was only to give the Judge sitting 
in insolvency jurisdiction, under section 36 of Act III of 1907, 
in respect of transfers made within two years of the date of his 
order of adjudication. 

In Bansidhar v. Kharagjit (2) where the transaction had’ 


been entered into by the predecessor-in-title of the insolvent“ 


more than two years before the adjudication of the insolvency, 
Chamier intl Piggott, JJ. held that the Court had inherent power 
to enquire whether the disfuted property in possession of the 
transferee was the property of' the insolvent, tha jt was the 


e duty of the Receiver to move, the court and the court was 
. competent under section 18 of the Act to remove the transferee 


from the possession and to vest it in the Receiver. Their Lord- 


ships noticed that the Indian Provincial Insolvency Act contained ` 


no provisions as section 102 of the English Bankruptcy- Act 


which expressly empowered the Bankruptcy Court to decide ` 


(1) 23 LC, 924 (2) L LR, 37 All, 65 o, 
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all other questions whatever whether of law or of fact 
which may arise in any case of bankruptcy coming within the 
cognizance of court, or which the court may dèem it expedient 
or necessary to decide for the purpose of doing complete justice 
and making a complete distribution of property in any such 
case. 
The judgment of the court therefore proceeded upon the 
assumption of an inherent jurisdiction. 

In Pitaram v. Jujbar Singh (1) Piggott and Walsh, JJ. 
held that the insolvency court had concurrent jurisdiction with 
the ordinary civil court to enter into a question of the legality 
of attachment against a person who is a stranger to the 
bankruptcy. This would appear from the following observa- 
tions : 

Now it is to be observed that*in accordance with the English 
bankruptcy practice, a person in the position of the plaintiff in 
this action, who is a stranger so to speak to the bankruptcy and 
whose property has been seized wrongfully, according to his 
view of the case, by the receiver in bankruptcy is not confined 
to the remedy given him by the Provincial Insolvency Act. He 
can, if he pleases, apply to the insolvency court inasmuch as 
section 22 applies in express terms to his grievance. But he can, 
if he pleases, ignore the insolvency court and sue in a civil court 
for return of his property in an ordinary action against a tres- 
passer. . . . . . The question which is an important one is by no 
means free from difficulty. 

It.may be doubted if it was at all necessary and if the legis- 
lature could ever have intended to invest two courts of co-ordi- 
nate jurisdiction with the same powers over the same matter. 
The decision in this case proceeded upon the application of the 


- doctrine of res judicata. 


In Irshad Husain v. Gopi Nath (2) Richards, C. J. and 
Banerji, J. followed this ruling but with considerable reluctance. 
Since finality is claimed for the decision of the insolvency court 
on the question of title affecting a third party, this decision is 


„not without its relevancy to the question now under considera- 
`- tion. They observed : 


If we had to consider the matter in the absence of any autho- 
rity, we doubt very much whether the order of the insolvency 
court and the court of appeal from that order can operate as res 
judicata. R 

_ Unless the object of the legislature was to invès the insol- 
vency court with summary power$ analogous to: those conferred 


` upon the Srdinary civil courts under order 21, rule 58 of the 


Civil Procedure Code, no purpose could have been served in cloths 
ing the insoWvency court with powers so narrow and limited. 

In Gaura v. Nawab Abdul Majid, (3) Piggott and Walsh, JJ. 
held that where a transaction is seven years old, it cannot 


be questioned by a Receiver or creditor under section 36 of the 
(1) 15 A. L. J. Ri 7661 (2) 17 A. L. J. R., 374 
(3) 64 IL Cy 523 
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Insolvency Act and the proper remedy is to institute a suit under 
section 53 of the Transfer of Property Act. They observed that 
this:case was the converse case to that of Pitaram v. Jujhar Singh 
already referred to. - 

In Nilmoni v. Durga Charan (1) a Bench of the Calcutta 
High Court, in a comprehensive decision which examined all the 
authorities, refused to follow’ the decision of this court in Bansi- 
dhar v. Kharagjit. It noticed that no power was to be found in 
the Provincial Insolvency Act corresponding to section 102 of 
the English Act of 1883. 

In this state of authorities, it was necessary to sufficiently 
define the powers of the insolvency court and when the Act was 
amended in 1920, section 4 was.added in consequence, 

It is contended on behalf of the respondents that section 4 
confers upon the court of insolvency full powers to decide all 
questions whether of title or priority or of an any nature whatso-- 
ever and whether involving matters of law or fact, and it is 
contended that the decisions of the insolvency court are clothed 
with finality under the express provision of section 4, sub-section 
(2). A court of insolvency has ordinarily a jurisdiction to 
decide all matters affecting a claim between the insolvent and 
the creditors. But some exceptions have been grafted upon this 
general rule which are to be found in sections like 51, 53 and 
54 which have been referred to already. The powers of the 
insolvency court are controlled and restricted by these sections, 
and the opening words of section 4, clause (1) “subject to the 
provisions of this Act” have been deliberately introduced by the 
legislature to indicate and define the extent of the jurisdiction 
which was intended to be conferred upon the court of insol- 
vency. If the insolvency court is competent to determine the 
legality and propriety of transfers which-had taken place more 
than two years before the order of adjudication, there could have 
been no object in prescribing a shorter term in section 53 of the 
Act. Section 4 is an enabling section in the sense that it defines 
the competence of the court and the extent of its jurisdiction. 
The powers of the ordinary civil courts to entertain suits relating 
to the title of third parties cannot be defeated or extinguished 
except by statutory enactment. | Section 4 does not purport to 
do this, Under sub-section 2, ‘finality attaches to only .such 
decisions ef, the insolvency court as are intra vires. I would, 
therefore, respectfully differ drom the judgment of Sulaiman, J. 
in Maharana Kuer v. David (2). , I share the view of Lindsay, J. > 
at page 748 : i : à 

I am not prepared to take the view that a decion under sub- 
section 2 of section 4 would be binding upon a stranger like the 
plaintiff in the present case who, in my opinion, is not’ making 
any claim against the debtor or the debtor’s estate... .. In the 
present case I am satished (1) that the plaintiff was under no 


(1) 22 Cal W. N., 704 og) (2) 2A LSJ. R, 737 A 
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obligation to seek any relief in the insolvency court; (2) that she Cv 
had the ordinary remedy under the civil law against the Official yeaa 
Reteiver; and (3) that for the purpose of maintaining the-suit  _2~ 
she was under no obligation to seek any sanction from the insol- -Anwar 
vency court. Kuan 
It is to be observed that no question arose in this case as to tice ae 
the legality of transfer more than two years before adjudication map Kuan 
and the observations of the learned Judges were mere obiter. gan, 7. 
But the question directly arose in Hari Chand v. Moti Lal (1). f 
Sulaiman, J. adhered to his view expressed in Maharana Kuer v. 
David (2). Iam not quite sure that the enactment of section 4 
gives effect to the view which prevailed in this Court when 
Act III of 1907 was in force. Section 4 defines and restricts the 
jurisdiction of the court of insolvengy. The transferee does not 
represent the debtor and the debtor’s estate and cannot be said 
to be a claimant against the debtor in the insolvency proceed- 
ings. “Subject to the provisions of this Act” ought to be cons- 
trued in their natural and grammatical sense and ought not to 
be narrowed down ‘to a mere right of appeal. I respectfully 
differ from this decision and from the later “decision in Kaniz 
Fatima v. Narain Singh (3) and agree with the decision of 
Mukerji, J. in Hari Chand v. Moti Ram (4). 
In Shikri Prasad v. Aziz (5) the construction of section 4 
of Act V of 1920 was not in issue and thé Court did not consider 
` the ‘meaning or effect of the words “subject to the provisions of 
this Act” in sub-section (1) nor of the words “for all purposes 
as between; on the one hand, the debtor and’ the debtor’s estate 
and, on the other hand, all claimants against him or it and 
persons claiming through, or under them or any of them.” 
These important words of limitation have evideritly been lost 
sight of by the learned Judges who decided that case. The 
above remarks apply to the decision of Oldfield and Aiyar, JJ. 
in Kochu Mohamed vw. Sankaralinga (6). Their Lordships 
were considering the powers of the insolvency court under sec- 
tions 16 and 18 of Act III of 1907 and were of opinion that the 
Court had jurisdiction to adjudicate upon the title of a third 
party independent: of section 4 of Act V of 1907. “I am of e 
opinion that section 4 declares what has: been the law all 
through.” The limitation upon the powers .of the insolvency 
court within the Act have not been considered: or discassed. 
- (In Sriramulu v. Ponak Vira Raddi (7) all that was decided 
awas ‘that the general power of the court of insolvency was 
exercisable to enquire into’ the validity of a secured debt inde-, 
pendently of sections 30 and 37. Those sections were only rules 
of evidence applicable to particular kinds- of transfer by the 
insolvent. “Venkatasubha Rao, J. observed: _ : 





(G) LL. R, 48 AIL, -414 i (4) L Li Ra 48 Ail, 414, 
(2) 21 A. L. J. Ra 737 ; G) L L-R, 44 All, 71, - 
G) 24 A.L.J 


. Ra, 897 i (6) 62 L C., 495 
(7)-45 M. L. Ja 105.5 > ; 








f z e 
166 HIGH COURT *-11929] 


The arguments covered a, wide ground, and the question that 
was raised was whether the insolvency court has jurisdiction 
under the Provincial Insolvency Act, HI of 1907, to adjudicate 
upon claims of third parties las against the insolvent or his estate 
represented by the receiver. ' I must state at onces that, in my 
opinion, this question does not arise at all in the present case, and 
that the mater before us can! be decided on a ground very differ- 
ent from the one stated. 

This decision, therefore, cannot be of very great value in 
the present case. The learned Judge further observes : 


The court has to prepare a schedule of creditors which may 
be amended, from time to time and this function cannot be pro- 
perly or adequately performed unless the court has equal power 
to deal with secured ag welll as unsecured debts. To a proceed- 
ing appropriate to this enquiry the parties are not a person sub- 
ject to the insolvency court| and a stranger. 

The last observation is in jaccord with my view of the 
matter. In Chittammal v: Ponnuswami Naicker (1) the 
judgment does not proceed upon a construction of the language 
of sub-sections (1) and (2) of section 4 of Act V of 1920 
which have already been referred to. The decision, however, 
recognises the fact that restrictions have been imposed upon the 
power of the court of insolvency, such as under section 56(3). 
Devadoss, J. observed at page 764: 


But where the person in possession claims adversely to the 
insolvent, or where he is able to show that the insolvent is not 
entitled to present possession! the court has no power to proceed 
under section 56 etc. | 


Further : 


In a recent case, Official Receiver of South Arcot v. Perumal 
Pillai, it was decided by Spencer, J. and myself that the power 
given by section 4 of the Provincial Insolvency Act, is subject 
to the provisions of the Act, one of which is the provision to 
section 56(3) which is in the way of the court removing any 
person from the possession of property whom the insolvent has 
no present right to remove. 

The Insolvency Acts in this country were modelled upon 
the English Bankruptcy Act and section 4 of Act V of 1920 is 
practically a reproduction of the corresponding section of the 
Englislt Acts of 1914, 1883 and 1871. In Ellis v. Silver (2) 
Lord SelBofrne, L. C. made the! following observations : 


‘The effect of the provisions in the several Acts of the Parlia- 
ment relating to bankruptcy is, that in these casts of arrange- 
“ment-deeds, which have been registered in bankruptcy, the 
trustee for the purpose of administration under She deed has all 
the powers and all the rights in the court of Bankruptcy which 
assignees or trustees under a regular bankruptcy would have, and 
that for all the purposes of administration in bankruptcy, the 
Court of Bankruptcy is armed with very large powers, both legal 
(1) L L. R, 49 Mad., 762 (2) 8 Ch. App., 83 : 


| 
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and equitable—as large as may be. necessary to do complete 
justice. But there was no case cited and no clause quoted from 
any Act of Parliament to the effect that whenever the trustee 
of a deed or the trustee or. assignee in bankruptcy has a demand 
against a third person, which but for the bankruptcy would be 
proper to be prosecuted in a court of law or in a court of equity, 
the jurisdiction of the court of law or of the court of equity is 
as against that third person transferred to the Court of Bank- 
ruptcy. I apprehend that there is nothing whatever in the Acts 
relating to bankruptcy which in an ordinary case not governed 
by the special clauses of the Act has any such effect.” 


The eminent Judge continues : 


“That which is to be done in bankruptcy is the administration 
in bankruptcy. The debtors andgcreditors, as the parties to the 
administration in bankruptcy, are subject to that jurisdiction. 
The trustees or assignees, as the persons entrusted with that 
administration, are subject to that jurisdiction. The assets which 
come to their hand and the mode of administering them are sub- 
ject to that jurisdiction; and there may be, and I believe are, some 
special classes of transactions which under special clauses of the 
Acts of Parliament may be dealt with as regards third parties. 
But the general proposition, that whenever the assignees or trus- 
tees under such deeds as these have a demand at law or in equity 
as against a stranger to the bankruptcy, then that demand is to 
be prosecuted in the court of bankruptcy, appears to me to be a 
proposition entirely without the warrant of anything in the Acts 
of Parliament and wholly unsupported by any trace or vestige 
whatsoever of authority.” 

These observations are applicable in their entirety to the 
provisions of the Provincial Insolvency Act and specially to 
sections 53 and 4. 

My answer to the reference is : 

(1) An insolvency court cannot try a question of title 
relating to a transfer which has taken place more than two years 
before the order of adjudication having regard to the provision 
of section 53 of the Insolvency Act. 

(2) Where the transfer was intended not to be operative 


from the beginning and the insolvent had remained in possession @ : 


of the property, the Receiver may apply for its annulment. 
But where the transfer was executed by a proper instrument and 
duly registered and was intended to put the property beyond 
the reach of the creditors and a thisd party is claiming under the 
transfer, such a transaction cannot be treated as a mere paper 


transaction. In the latter case, section 53 of the Insolvency Acts 


will apply. » 

Kine, J.—I have had the advantage of studying the fore- 
going judgments of my learned brothtrs. I fully agree with the 
view expressed by Dalal, J., but asit is diametrically opposed to 
the opinion agence by Sen, J., I feel it necessary to state my 
reasops.. 
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The main question is whether an insolvency court can decide 
the validity of a transfer made by the insolvent more ,than two 
years before the order of adjudication. 

The answer depends upon the interpretation of section 4(1) 


read with section 53 of the Provincial Insolvency Act, 1920. 


Section 4(1) appears to me to give to the insolvency court 
the widest possible powers to decide all questions of title arising 
in a case of insolvency. In the present case the question was 
whether certain property belonged to the insolvent, notwith- 
standing the fact that he purported to have sold the property to 
the objector more than two years before the order of adjudica- 
tion. This was a question of title arising in a case of insolvency, 
and was moreover in question :which the court might have 
deemed it expedient or ne@essary to decide for the purpose of 
doing complete justice, or of making a complete distribution of 
the property. Prima facie therefore the insolvency court un- 
doubtedly was empowered under section 4(1) to decide the 
question. 

The question then arises whether the opening words of sec- 
tion 4(1), namely, “subject to the provisions of this Act,” when 
read with section 53, have the effect of restricting the jurisdic-- 
tion of the insolvency court, so'as to prohibit it from deciding 
the validity of a transfer made by the insolvent more than two 
years before the order of adjudication. In my opinion this ques- 
tion must be answered in the negative. 

Section 53 is one of a group) of sections, namely, sections 51 
to 5$ (both inclusive) which come under the heading “effect of 
insolvency on antecedent transactions.” They lay down certain 
rules of law applicable to transactions affecting the property of a 
person who is subsequently adjudged an insolvent. Under sec- 
tion 53, for instance, a sale of the insolvent’s property, if made 
within the two years before the order of adjudication, can be 
set aside, as against the Receiver, unless the sale was made in 
good faith and for valuable consideration. This merely lays 
down a rule of law affecting transactions that fall within its 
scope, but I am unable to interpret this rule as restricting the 
jurisdiction conferred upon the court by section 4(1) “to decide 
all questions whether of title or priority, or of any nature what- 
soever.””* 

In mY pinion sections 51 to 55 do not restrict, or purport 
to restrict, the wide jurisdicti8n conferred by section 4(1). They 
merely enact rules which define ‘the effect of insolv8ncy upon 


. @antecedent transactions:.and which must be followed by insol- 


vency courts whenever the rules are applicable. ‘ 

In the present case section 5 3 does not apply, since the sale 
was transacted more than two years before the order of adjudica- 
tion. Hence the insolvency court certainly cannot annul the sale 
under section 53, but I see no reason why the insolvency court 
should not annul it under the general law (e.g. under sectigen 53 


| 
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of the Transfer of Property Act) if it-is liable to annulment by a 
civil court. í , 

The intention of the legislature in enacting section 4(1) 
seems to have been to confer upon the insolvency court full 


powers of deciding all questions of title that arise for decision in- 


cases of insolvency, so that there should be no necessity for 
having recourse to the ordinary civil courts. The object probably 
was to avoid multiplicity of suits and proceedings. Before that 
section was enacted in 1920 there was a conflict of judicial opinion 
as to whether the court had power to determine whether a 
disputed property belonged to the insolvent or not. The Calcutta 
High Court held that the question of title could be determined by 
the insolvency court and that there was no necessity to have the 
question determined by a regular suit.@ 

But, it is urged, what is the meaning of the words “subject 
to the provisions of this Act” in section 4. Are they not intended 
to restrict the jurisdiction of the court to dealing with special 
-cases in which the special provisions of the Act are applicable? I 
am unable to read the words in this restrictive sense. They may 
refer to the rules of procedure and appeal laid down in the Act 
itself. They doubtless refer to the special rules laid down in 
sections 51 to $5 meaning that the court should follow those rules 
whenever they are applicable. They may also refer to section 81 
under which the Local Government can bar the application of 
many provisions of the Act, including (for instance) the, provi- 
sions contained in sections $1 to 55. They’ may also refer to such 
limitation of the power of the court as is contained in the proviso 
to section 56(3). I see no difficulty, therefore, in giving a mean- 
ing and effect to the words “subject to the provisions of this Act” 
without construing them in the restrictive sense suggested by my 
learned brother Sen, J. In my opinion they do not bar the juris- 
diction of the insolvency court to decide a question of title under 
oe ten law when the special provisions of the Act do not 
apply. 

I am fortified in this opinion by the previous decisions of this 
Court. As pointed out by my learned brother Dalal, J., 

“Evéry Judge of this Court, except one who had to consider 
the -point, has decided in favour of jurisdiction of the insolvency 
court.” y 

I approve the decisions in Shikri.Prasad v. Aziz ‘Ali. (1), 
Maharana Kunwar v. David (2), Kẹniz Fatima v. Narain Singh 
(3) and thé opinion of Sulaiman, J. in Hari Ghand Rai v. Moti 
Ram ‘(4). I must record my respectful dissent from the opinion 
expressed by Mukerji, J. in the last-mentioned case, that 

“if the transaction is beyond two years, the receiver must 
seek his remedy by an ordinary civil suit instituted under- section 
53 of the Transfer of Property Act.” _ 


(1) L L. Rọ, 44 All, 71 (3) 24 A. L. J. R., 897 
(2) 21 A. L. J. R. 737 g _ @) LL R, 48 All, 414 
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civa I agree with Dalal, J. that the first question submitted to this 


i929 Full Bench should be ‘answered! in the affirmative, and that the 
second question does not arise. 
a By THE Court—In the opinion of the majority of the 
HAN K 
v. Judges of this Full Bench. the first question submitted to them 
SRA should be answered in the affirmative, and, in consequence, the 
—— second question does not arise. | 


King, J. Reference answered in the afirmative. 
} 
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pol dishonest—Joint PONP POA OTS S Lee Le Oy not liable for lessee’s 
Lorn conversion. 

Yarane: A suit for damages for Ine conversion by the defendants of 
CLYFFE specific movable property, viz., coal wrongfully gotten from the 
Sir Joun plaintiffs mines and sold and otherwise disposed of by the 
Warts defendants to their own use, is governed by Article 48 of the 

Indian Limitation Act and the Article applies whether the con- 
version is honest or dishonest. 
The Lodna Colliery Company, Ltd. v. Bepin Bebary Bose and 
others, 55 Ind. Cas. 113, approved. 
For acts of conversion committed by a lessee, the lessor is not, 
merely by reason of his being a lessor, liable to any damages as a 
joint tort-feasor. 
APPEAL from a decision of the High Court of Judicature 
at Patna. 
L. de’Gruyther, K. C. i F. E. Farrer, for the appellant. 
Sir G. R. Lowndes, K. C. and W. Wallach, for the respond- 
ents, ! <. 
The following judgment was delivered by 
Lord Lorp WARRINGTON OF CLYFFE—The action in which the 
*Warringfon 


present appeal arises was, so fat as is material to the appeal, an 
action of trover, the plaintiffs| claiming damages for the con- 
version by the defendants of specific movable property, viz., coal 
wrongfully gotten from the plaintiffs’ mines and sold or otherwise 
disposed of by the defendants to their own use. 
The appeal is by one defendant only—the defendant Pugh— 
P and he raises two points of law: (1) that the claim in respect 
of his own personal working is lbarzed by the Statute of Limita- 
tions, and (2) that, as to, workings by his lessees, he has wrongly 
been held to be jointly liable with them, whereas in this respect 
the plaintiffs’ suit ought to haye been dismissed as against him. 
The plaintiffs’ claim alleged fraud as against all the defend- 
* P, C. A. No. 30 of 1927 e 
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ants, but this „issue was found against the plaintiffs by the trial 
Judge, and this finding is not questioned now. 

‘On the first of the two points of law referred to above, the 
trial Judge decided against the defendant Pugh, holding that 
the case fell within Article 48 in the First Schedule to the Indian 
Limitation Act, 1908, and accordingly the period of limitation 
began to run not from the time when the property in question 
was. wrongly taken, but from the time when the plaintiffs first 
learnt in whose possession the property was. This point was 
not raised in the appeal to the High Court, but no objection was 
taken to its being raised before the Board. 

The second of the points was decided against the appellant 
by .both the Courts in India. There were two concurrent 
findings, but the appellant contends thmt such findings were wrong 
in law, inasmuch as.the learned Judges misdirected themselves, 
and there was in truth no evidence which -would justify their 
findings. 

The plaintiffs have in the suit established as against the 
defendants their right to the coal in an area called by various 
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names, but referred to in the appellant’s case and in this judgment 
PP Jaag ; 


as Gaurigram, under a mining pattah dated April 3, 1914, 
granted by the Rajah. à ' 

The appellant, under a purchase deed dated February 5, 
1915, acquired from a company called the Kohinoor Coal Com- 
pany, Ltd., its liquidators and mortagagees, certain mining rights 
granted by the Rajah in 1908 in an area called Pathargarda, 
adjoining part of the western boundary of Gaurigram, together 
with the benefit, if any, of a sannad of September 16, 1913, 
therein mentioned, and to be referred to presently. 

By an indenture dated September 3, 1917, the appellant 
granted, demised and leased to the defendant Bagchi such right, 
title and interest as he had in (amongst other places) Pathargarda, 
together with the benefit of. and rights under the above-men- 
tioned sannad of September 16, 1913. 

By an indenture dated September 3, 1919, the interest 
of Bagchi in Pathargarda was assigned by. him to the defendants, 
Pilcher ¢ Co., Ltd. i l 

To return now to the sannad of September 16, 1913 
and the story connected with it. By that document the Rajah 
for value promised to grant to the Kohinoor Company above- 
mentioned settlement of 20 bigh® of coal within Gaurigram 
within four*months of its date and that the Company should have 


“a lease similar to its Pathargarda lease. The sannad containedy 


the following condition:— : ; 

If. the mining lease is not executed and registered within the 
said four months you shall, not be*competent to make any claim 
for obtaining this settlement. - I shall be competent to settle the 

~ said land with anyone else according to my sweet will. 
© This condition was not performed by the Kohinoor Company. 
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Gv The plaintiffs at the date of the mining pattah of April 3, 
1914, had no notice of the sannad of September 16, 1933. 

The conveyance of February 5, 1915, to the appellants of 

Puet the mining rights in Parthargarda recited the sannad with the 

Asuuross: Condition above referred to, and stated that no lease had ever 

fond been executed in accordance therewith, but, as above mentioned, 

Warnmeton included in the property and rights conveyed “the benefit, if 

any, of the sannad”. 

The appellant on taking possession under his conveyance 
found that the Kohinoor Company had extended its workings 
into Gaurigram. Having no notice of the grant to the plaintiffs 
or their predecessors of the grant of April 3, 1914, he im- 
mediately approached the Rajah for the purpose of obtaining 
from him, if possible, an eXtension of the sannad. He believed 
that he had obtained a promise to this effect, and in this belief 
and still without notice of the plaintiffs’ rights, continued the 
workings under the 20 bighas referred to in the sannad. It 
was not until June 23, 1919, that the appellant heard of the 
grant of April 3, 1914, and then realised that a lease of the 

- > mining rights within the 20 bighas in Gaurigram could not be 
obtained. By this time, as mentioned above, he had parted with 
his interest in Pathargarda by the grant of September 3, 1917, 
to Bagchi. 


The appellant’s workings in Gaurigram ceased in January, 
1917. The suit was begun on June 26, 1920. 

On the question whether the Courts in India were right in 
holding that the appellant was jointly liable with Bagchi and 
Pilcher and Co., Ltd., respectively, for their workings in Gauri- 
gram, it is necessary to mention a few further facts. 

The deed of September 3, 1917, was, in their Lordships’ 
opinion, an assignment of the appellant’s rights and interests 
under his conveyance of February 5, 1915, and not a mere under- 
lease. It is true that the appellant is therein described as “lessor” 
and Bagchi as “lessee,” but the grant is of the whole of his 
interest. No sub-term is created and therefore no reversion 
expectant on a sub-term. 

s $ To this deed was annexed a copy of the deed of February 
3, 1915, which showed clearly that the rights under the sannad 
had expired. The deed reserved to the appellant royalties in 
respect of coal “raised from the demised premises.” It contained 
a covenant by the appellant to keep the lessee, his, estate and 
effects indemnified against, amongst other things, the encroach-. 

“ments (if any) already committed or made by the, appellant in 
working the collieries, and a further covenant that he would 
use his best efforts to obtain from the Maharajah a lease of the 
additional 20 bighas adjoining Pathargarda. 

Royalties have been received by the appellant under -the 
last-mentioned deed in respect of coal raised from the colliery 
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generally without distinction as to the particular portion from 
which such coal was raised. 

Their Lordships now proceed to consider the two points 
raised by this appeal. 

First, was the action against the appellant in respect of his 
own working barred by the Indian Limitation Act, 1908? It 
is agreed that, if Article 48 applies to the case, the action is not 
so barred. 

The action was clearly one of trover, and the damages 
awarded were damages for conversion of specific movable pro- 
perty, viz., the coal when separated from the land, the conversion 
consisting in the fact that the appellant converted such coal to his 
own use by selling or otherwise disposing of it. The Courts in 
India have held that he acted in tht honest belief that he had 
obtained or would obtain sufficient authority- for what he did. 
The conversion, therefore, was not dishonest. 

The Schedule to the Act contains two material articles : 

“Description of Suit. 

“Article 48.—For specific movable property lost or acquired by 
theft or dishonest misappropriation or conversion or for compen- 
sation for wrongfully taking or detaining the same.” 

“Article 49.—For other specific movable property or for com- 
pensation for wrongfully taking or injuring or wrongfully detain- 
ing the’ same. In each case the period of limitation is three 
years.” š 

Under Article 48 the time from which the period begins to 
run is “when the person having the right to the possession of the 
property first learns in whose possession it is,” and under Article 49 
“when the property is wrongfully taken or injured or when 
the detainer’s possession becomes unlawful.” 

In their Lordships’ opinion the decision of the trial Judge in 
this case is correct, and Article 48 is the Article that applies. 
The two Articles are the only ones that apply to claims in respect 
of specific movable property. Article 48 alone refers to conver- 
sion, and their Lordships can see no ground for splitting up con- 
version into two classes, one dishonest and the other-not dishonest. 
If such were the intention, one would have expected to find such 
a distinction between different classes of the same tort made clear 
by the express inclusion in Article 49 of the sécond of the two 
classes. ‘The truth is that, if the Article is read without the 
commas inserted in the print, as a Gourt of Law is bound to do, 
the meaning is reasonably clear. “Conversion,” a well-known 
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legal term*for a particular class of tort, is referred to as one of thea 


modes by which specific movable property may be wrongfully 
acquired, the others being theft and dishonest misappropriation. 
The opposite view involves giving a different effect to “‘or’ pre- 
ceding conversion to that which it has before “dishonest mis- 
a aaa In fact, in each case it is equivalent to “or 
y” R 
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If this view is not correct, then there is no reference to what 
one may call simple conversion except by general words. On 
this point their Lordships agree with the careful judgment of 
Das, J. in The Lodna Colliery Company, Lid. v. Bepin peal 
Bose and others(~). At p. 133 he says: 

Article 48 deals only with specific movable property hick 
falls under one of two classes, viz., (1) such property as has been 
lost, or (2) as has been acquired by (a) theft, (b) dishonest mis- 
appropriation, or (c) conversion. No other kind of movable 
property is affected by this Article. 

It is true, he goes on to say, that in his opinion the defend- 
ant’s conduct was equivalent to theft, but he adds a passage which 
shows clearly that he would have come to the same conclusion 
in a case of simple conversiqn, p.| 134: 

The plaintiff’s complaint is that the defendant has without 
authority taken possession of ‘the coal belonging to the plaintiff 
with the intention of asserting some right or dominion over them. 
The plaintiff company is therefore charging him with conversion. 

. . It will be noticed that the word ‘conversion’ is used by the 
Legislature in Article 48; it: finds no place in Article 49. It 
must be presumed that when the Legislature has deliberately used 
a term which has a known legal significance in law it has attached 

4 to that term that known legal significance. 

Foster, J. stated that on legal points he agreed fully with the 
judgment of Das, J. 

Their Lordships have not been referred to any other Indian 
case which deals with the precise question. They are of the 
same opinion as that expressed by Das, J., and the appeal on 
this point therefore fails and ought to be dismissed. 

Secondly, as to the question whether the appellant can be 
made jointly liable for the acts of Bagchi and Pilcher and Co., 
Ltd., respectively. 

The trial Judge so held on ‘the ground that his position as 
lessor would render him liable, and cited Doe v. Harlow + as 
his authority. In the High Court, Adami, J. did not dissent 
from this view, but added that in' his view there-were facts which 
established an encouragement of the wrongdoers on the part of 
the appellant and that this fact was sufficient to render him liable 
for their acts. 

In their Lordships’ opinion the learned Judges in both Courts 
have misapprehended the question they had to try, viz., whether 
the appellant was a joint tor® feasor with Bagchi and Pilcher and 
Co., Ltd., respectively. Neither the fact that he wag their lessor 


—assuming, contrary to their Lordships’ view, that “he was a 


lessor in the proper sense of the term—nor that he “encouraged” 
the wrongdoers, whatever this may mean, would be sufficient by 
itself to support a finding that hej was a joint tort feasor. ` 

Doe v. Harlow (supra) is certainly no authority for the view 


expressed in the Courts below. It established no principle at. a 
f 55 Ind. Cas, 113 $ 12 Ad. and E. 40 
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The question there was whether there was some evidence against iva. 
one of two persons charged as tort feasor with having wrongfully {szg 
kept the plaintiff out of possession of certain premises. The one — 
in question was Warren; he had let the premises to Harlow, who Pes 
held over after the cesser of Warren’s term. ‘The plaintiffs de- Asuuross 
manded possession from them both, and both refused. The Lord =~ 
Chief Justice held that there was some evidence against Warren, en lier 
and he left it to the jury to say on the case against all how long 

the three had been jointly keeping out the rightful proprietors. 

On a motion for a new trial on, the ground of misdirection the 

Lord Chief Justice, in the course of argument, says: “Warren 
encouraged Harlow to remain and received rent from him.” As 
encouragement he is apparently referring to his joining with 

Harlow in refusing to give up possession for there is no other fact 
mentioned in the Report which could be regarded as encourage- 

ment. He says in conclusion, “If there had been no evidence here 

but that the under-tenant remained in possession I should have 

left the case differently.” ` 

The fact is Doe v. Harlow settles no principle at all. The 
Court merely held that there was evidence on which a jury might 
properly find that Warren had made himself a party to the tort. 

Their Lordships are of opinion in the present case that there 
is no such: evidence, and on this point the appeal ought to be 
allowed and the decree of the Subordinate Judge varied by strik- 
ing out the words “and 3” from the direction for payment of 
Rs. 10,350 with proportionate costs-and from the direction for 
payment of Rs. 3,900 with proportionate costs. The appeal subs- 
tantially succeeds, inasmuch as the point as.to the statute involves 
a, comparatively small sum of money ard can hardly have caused 
a material increase of costs. 

In their Lordships’ opinion, therefore, the appellant should 
have the costs of the appeal and proportionate costs both in the 
Subordinate Court and in the High Court attributable to the items 
on which. he has succeeded.. They will humbly advise | His 
Majesty accordingly. ee 


Appeal allowed ẹ 
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"e i Versus e i e pO 
. KING-EMPEROR (Opposite party)* > 
Penal Code, section 336—Conviction under—When not justified— August 30 » 
Throwing brick at a temple deliberately with the object of enraging ov 1, 
“Hindus against Muslims—Section 153—Inapplicability of. i 
Where a pujari left his temple at midnight leaving it in 
charge of a third person and then deliberately threw bricks at ° 
oF 7 St * Oe Rev. No. 599 of 1928 - 
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| 
the temple hoping that the Hindus, believing that the bricks 
came from the Mohammedan quarter, would get enraged and 
there would be a Hindu-Muslim riot and it was found that 
nobody was hit, held, that applicant could not be convicted 
under section 336 of the Penal Code as his act was neither rash 
nor negligent but deliberate. | Section 153 also did not apply as 
it cannot be said that applicant’s act was illegal, the throwing 
of a brick at a temple not bei “ing prohibited by law. 

‘CRIMINAL Revision from an order of Mautvi Syep Ir- 
TIKHAR Husarn, Additional Sessions Judge of Pilibhit. 

H. C. Desanges, for the applicant. 

M. Waliullah (Assistant Government Advocate); for the 
Crown. | 

The following judgmeng wag delivered b7 

Dara, J.—It is difficult to understand the arguments of 
the two subordinate courts. The applicant has been convicted 
of-an offence under section 336 of the Indian Penal Code. The 
section runs as follows:— | - 

Whoever does any act so rashly or negligently as to endanger 
human life or the personal safety of others, shall be punished 
with imprisonment. 

What was alleged and found! by the two subordinate courts 
against the applicant was this. He was a pujari of a temple and 
left the temple at night in charge of a third persons. While 
away from the temple, he deliberately threw bricks at the temple 
hoping that the Hindus would believe that the bricks came from 
the Mohammedan quarter and that thereby the Hindus would 
be enraged against the Mohammedans and there would be a 
riot between the Hindus and Mohammedans. The applicant 
is held to have done that deliberately and not rashly or negligently. 
A rash act is primarily an overhasty act and is opposed to a 
deliberate act. Even if it is partly deliberate it is done without 
due thought and caution. Here| there is no question of want 
of thought or want of caution. The applicant desired a certain 
result to follow from the throwing of bricks and he deliberately 
threw the bricks at the temple for that purpose. According to 
ethe findings of the two subordinate courts, there was neither 
* rashness nor negligence in the act. 

The learned Government Pleader was of opinion that the 
provisions pf section 153 would apply. 

Whoever malignantly, ori wantonly, by daing anything 
which is illegal, gives provocation to any person intending or 


knowing it to be likely that} such provocation will cause the © 
offence of rioting to be re shall be punished with 


imprisonment. 

Here, the provocation has to be caused by the doing of any- 
thing which is illegal. The word “illegal” has been defined in 
section 43 and is made applicable to everything which is an offence 
or which is prohibited by law orjwhich furnishes ground for a 
civil action. The throwing: of a brick at a temple is so fay not 
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declared to be an offence,’nor is it prohibited by law. It may Crmmar 
furnish grounds for a civil action if anybody was hit, but, in the 77, 


: a ae : 1928 
present case, nobody was hit. It cannot be said that the appli- — 
cant’s act was illegal. wears 

The subordinate courts have themselves been doubtful of ““4**” 


‘their finding. So they have taken refuge by-raising a side issue. Emrzror 
-They say that the act of throwing a brick was rash and negligent py, 
because thereby the life of Dodhe, whom the applicant himself G 
had left in the temple, was placed in danger. There was no such ; 
allegation made by the prosecution witnesses. “The applicant, 
whose act was deliberate, must-have taken good care to see that 
Dodhe was not hit by the bricks. - 
The conviction cannot be maintained. I set aside the order 

under section 562 of the Indian Penal Code. 

: Conviction quashed 


BHAGAT RAM (Applicant) 6 CRIMINAL 
; versus ie 
KING-EMPEROR (Opposite party)* 
Criminal Procedure Code (as amended in 1923), section 133, para. 2— November 26 
Brick-kiln—Order directing making of bricks to cease and to fill 4, J 
up pits—Legality of—Nuisance, not connected with any public Banengi, J. 
way—Excavations, power of Magistrate in respect of-—‘Remove,” 
meaning of. Pane 
Where, after a private individual had been allowed to purchase 
land -outside Municipal limits and to dig pits for purposes of 
manufacturing bricks, the Magistrate, on complaint that the pits 
constituted a breeding ground of mosquitoes and that the smoke 
from the chimneys constituted a nuisance, ordered, under Sec. 133 
of the Code, the making of bricks to cease and the pits to be 
filled up but there was no suggestion that any nuisance had 
occurred on any public way, beld, that the only power given to 
the Magistrate in reference to an excavation is to order it to be 
fenced. It would be straining the meaning of the word “re- 
“move” to hold that removal of the trade or occupation includes 
ordering the opposite party to restore the status quo in the manner 
in this case considered by the Magistrate desirable. 
j CRIMINAL REFERENCE made by the Sessions Judge of Mora- 
abad. D : r 
Peary Lal Banerji and Saila Nath Mukerji, for the*applicant. 
M. Waliullah (Assistant Gove€nment Advocate), for the 
Crown. : e. i 3 ; 
The judgment of the Court was delivered by ~ 
Boys, J*—This is a reference from the Sessions’ Judge of 
Moradabad. We are now at November 26, 1928, and these pro- 
ceedings have dragged along from December 22, 1925, very 
nearly three years. This has been almost entirely due to the fact 
that the Joint Magistrate of Moradabad in February 1926, passed, 
° * Crim. Ref. No. 367 of 1928 
23 p . 
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Cemar at the outset, an order directos the opposite party to cease 

~>. excavating and burning bricks and to fill up the existing pits, 

without taking the trouble to read the section under which he 

Bracat Ram had to proceed. The result was that this Court set aside the pro- 

Emperor ceedings, and a fresh notice had to issue. This notice was issued 

on April 1, 1926, by Mr. Sayid Abu Mohammad, again a Magis- 

trate of the first’ class, who did not take the trouble to see that the 

notice he issued conformed to the terms of one or other of the 

paragraphs in section 133. “The| result of this omission of both 

courts to be precise as to the law under which they were proceed- 

ing has led to much waste of time and trouble, and has also made 

it very difficult for us in this Court to know whether the orders 
eventually passed were such as we ought to uphold. 

We do not propose to detail the whole of the subsequent pro- 

-> cedure. ' 

The substance of the complaint against Mr. Bhagat Ram, a 

Civil Engineer, is that he, having bought some land for the pur- 

poses of brick kilns just outside the Municipal limits of Morada- 

bad, proceeded to dig pits in the ordinary course of the trade or 

occupation of brick-making, and that those pits constituted a 

breeding ground of mosquitoes; and further that the smoke and 

the sparks from the chimneys constituted a nuisance and a danger. 

The Magistrate ordered the making of bricks to cease and the pits 

to be filled up. We have no information before us as to when 

the digging of the pits began, oe much of the excavation had 
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been made before the first notice was served on Mr. Bhagat Ram, 

and how much subsequently. But this latter matter would only 

concern this Court as influencing the exercise of discretion. We 

have first to make it clear under what paragraph of section 133 

these proceedings would apparently fall. There is no suggestion 

before us that any nuisance that may have occurred , occurred on 

“any way, river or channel which is or may be lawfully used by 

the public, or on any public place.” It is contended ‘that the 

circumstances are covered by the!second paragraph; that we have 
here a trade or occupation injurious to the health or physical - 

comfort of the community. We have to see what order the 

Magistrate could pass ‘in such circumstances. He could order the 

- opposite party “to desist from carrying on, or to remove, or regu- 

late in such -manner as may be ‘directed, such trade or occupa- 

tion.’ : i 

It is, of course, possible? to Suggest that power to order the 

“removal” of a trade must be held to include power sto remove 

anything connected with that trade, or to restore the status quo 

before that trade commenced. But we do not- think that that js 

the natural and straightforward ‘meaning of the paragraph, and 

we have no right to strain the natural and straightforward mean- 

ing merely because an order that might be passed by so doing 

would possibly be very desirable.| The powers given clearly sug- 

gest three different things: that he Magistrate may simplyeorder 
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the opposite party to stop carrying on the trade or occupation in Caménvat 
question; he may think, on the other hand, that the’ carrying on 
of the trade or occupation would not be injurious if it were re- 
moved perhaps a short distance away, and he may order it to be so Buscar Ram 
removed; or, thirdly, he may think that there will be nothing tmmeron 
injurious if the occupation or trade is carried on at the same spot 
provided certain conditions are fulfilled. We think that it would 3% 7. 
be mainfestly straining the meaning of the word “remove” to hold 
that removal of the trade or occupation includes ordering ‘ 
the opposite party to restore the status quo in the manner now in 
this case considered by the authorities desirable. The only power 
given to the Magistrate, we are speaking only of the circumstances 
of a case similar to this, which is given to the Magistrate in refer- 
ence to an excavation is to order it toebe fenced. If there were any 
question of a -nuisance on a public way, coming under the first 
paragraph of section 133, the power of the Magistrate might or 
might not include power to fill up a pit which was uate such 
nuisance. That we have not to decide. 
We are not prepared to hold that where there is a case, as in 
the present, of a person being ordered to desist from a particular 
trade or occupation, or to remove that trade or occupation, or it 
is desired to regulate that occupation, the Magistrate has any 
power to order him to fill up the pits. 
We have, of course, not failed to appreciate the grave danger 
said to arise to the inhabitants in the neighbourhood of these pits 
and the desirability of there being some such power in a suitable 
authority to control the commencement and conduct of these 
brick-making concerns. We entirely agree with the remark of 
Mr. Kidwai in the order of February 10, 1926, in which he made 
an abortive effort to control this brick-kiln that 
it is a great pity that there are no bye-laws of the District 
Board which could at the very comimencement put a stop to 
the starting of such works within so close a distance of habita- 
tions. 
Mr. Kidwai himself seems to have felt the desirability of 
more explicit powers existing in-somebody. We agree. But 
that would not justify us in seeping the language of section 133 » 
to meet the case. 
Another observation which we must make is that even if the 
Magistrate had the power to order the filling up of the pits, it is 
open to doubt ‘whether in the circymstances of this case it would 
have been @ proper order. Mr. Abu Mohammad in his order of 
June 3, 1926, the present order, the propriety of which we arg. 
now considering, says : 
‘In the case of the railway barrow pits, of which the existing 
pond (that is, a railway pond, other than the barrow pits now in 
dispute) is a tangible monstrous example, the-railway authorities 
have had their attention drawn to the desirability of filling them 
up some years ago, but the task has become too stupendous to be 5 
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feasible ! : 
The meaning of this can only|be that the railway, having once 
been allowed to make these barrow-pits, it would not be reasonable 
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Bacar Ram or practicable to order the railway to fill them up. It would be 
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DALAL, J. 


perhaps even more unreasonable: to order Mr. Bhagat Ram, a 
private individual, to fill up pits which he has been allowed to 
make. If we had any evidence before us as to how far he had 
proceeded with the making of these pits after notice that it might 
involve him in trouble, other considerations might apply; but we 
have no such information. ` 

The order of the Magistrate directing the cessation of the 
brick making and of digging pits‘ will stand, but that portion of 
his order directing the opposite party to fill up the pits is set 
aside. e | 


i Order modified 


SHANKAR SINGH anp oTHers (Applicants) 

versus 
Š KING-EMPEROR (Opposite party) * 

Police Act (V of 1861), section 30-—Power to regulate public proces- 
sions with music—Regulate,’ meaning of the term—Disobedience 
of order promulgated under—Penal Code, section 188—Conviction 
under, legality of. 

The word “regulate” as used in section 30 of the Police Act 
does not cover prohibition of, every kind of music on public 
streets on occasions of festivals and ceremonies. A power to 
regulate is given as regards some matter which is in existence and 
it would be a misnomer to direct regulation of a thing that does 
not exist. 

The keeping of order does not imply the confining of people to 
their own houses so that no need may arise for the keeping of 
order. 

Emperor v. Krishna Lal, I. L. R., 39 AIL, 131, followed. 
CRIMINAL REFERENCE made by Basu RAGHUNATH PRASAD, 

Sessions Judge of Moradabad. 

Nehal Chand and Sarkar Bahadur Jobri, for the applicants. 
M. Waliullah (Assistant Government Advocate), for the 


A @ Crown. : 


The following is the order referred to in the judgment:— 

Dara, J—This is a matter; of importance. Possibly because 
of my orders that detailed record need not be prepared for the 
Crown officer during the wication, the Crown officer has not had 
an opportunity of studying the record. This is a nmtter which 
should be properly placed before me by the Crown offiter. It is 
important to know what the notifications are of 1872, 1877 and 
1927 and that dealing with the question of the Municipal bye- 
laws. Unless all those notifications are placed before me, I will 
not be in a position to dispose of the matter. One thing is 
obvious that the learned Judge has not understood the judgment 

Crim. Ref. No. 581 of 1928 
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of the District Magistrate and ignored the most important point 
that the District Magistrate has made that the original notification 
is ih no way displaced by the cancellation of the order that the 
rules under those notifications may form part of the bye-laws 
of the Municipality. As it stands, the reference made by the 
Sessions Judge is very unsatisfactory, but on that point alone I 

am not willing to send back the record. 
Another date of hearing shall be fixed. This order has been 

passed in the presence of Dr. Waliullah. 

The following judgment was delivered by 
DALAL, J.—Reference should be made to my order dated 
October 15, last. At that time I was impressed by the point 
made by the District Magistrate that the Notifications of 1872 
and 1877 were not rescinded by the Municipal Board of Morada- 
bad which cancelled all its bye-laws felating to religious proces- 
sions in 1927. The Superintendent of Police of Moradabad issued 
an order under section 30 of Act No. V of 1861 during the Holi 
of this year on March 3, 1928, that no crowds attended by music 
shall pass within the inhabited parts of the city. There is a find- 
ing of fact that the large number of applicants whose case is 
before me in revision did pass through a locality in the Morada- 
bad city known as Katghar during the Holi in a procession ac- 
companied with music. The applicants have been convicted and 
fined under section 188 of the Indian Penal Code for disobeying 
an order promulgated by a public servant lawfully empowered to 
promulgate such order. The lawful authority of the Superinten- 
dent of Police in Moradabad to issue the Notification of March 3, 
1928, is impugned here. There are two questions for decision : 

(1) whether the officer was so empowered under section 30 of the 
Police Act, and (2) whether he was so empowered by a Notifica- 
tion of Government dated May 18, 1877. The District Magis- 
trate was of opinion that prohibition of music was covered by the 
authority given to the District Superintendent of Police under 
section 30 of the Police Act to regulate the extent to which music 
may be used in the streets on the occasion of festivals and cere- 
monies. I do not agree with the District Magistrate that a 
prohibition of every kind of music would be covered by the word 
“regulate.” A power to regulate is given as regards some matter 
which is in existence, and it would be a misnomer to direct regula- 
tion of a thing that does not exist. Regulation of traffic, for ins- 
tance, assumes the existence of traffic, That would not empower 
the Police to confine every citizen to his house and prohibit all 
traffic. Under section 31 of the Police Act the police are em- 
powered to keep order on public roads and in the public streets, 
thoroughfares,’ ghats and landing places and at all other places of 
public resort. In Benares, in pursuance of this authority, an 
order was issued that a certain class of people, the Jatrawalas, that 
is, people who take charge of pilgrims to the sacred city, were pro- 
hibited from visiting a railway station. In that case a learned 
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Cemar Judge of this Court held that it was not competent to the Superin- 
“Tpz tendent of Police to issue a general order forbidding persons of a 
— certain class to frequent certain ‘specified places on the strength 

SHANKAR of his authority to keep order in a public place. The reasoning 

v was the same as here... Emperor v. Krishna Lal (1). The keep- 

EmreRoR ing of order did not imply the confining of people to their own 

Dalal, J. houses so that no need may arise; for the keeping of order. 

I have studied the Notifications. As already observed, the 
District Magistrate was of opinion that the Notification of May 
27, 1927 (U. P. Gazette of June 4, 1927, Part III, page 202) 
did not cancel the Government, Notification of 1877. The 
Government Notification merely: sanctioned rules framed by the 
Municipality and the Municipality was entitled to cancel those 
rules with the sanction of the Local Government. The power of 
sanction has been delegated by the Local Government to the Com- 
missioner, and the Municipal rules of 1877 were duly cancelled 
with the necessary sanction on May 27, 1927. There is no 
Government Notification independently of the Municipal rules. 
The District Magistrate refers to a Government order accompany- 
ing the Notification of November 27, 1872. That Government - 
order gave expression merely to alpious hope that such an arrange- 
ment would be perpetually maintained by the Municipality. The 
Municipality, however, chose to 'do away with the arrangement, 
and the authority which issued the Government order sanctioned 
the cancellation of the arrangement. There is, therefore, no 
power -left with the Superintendent of Police of Moradabad to 
deal with music in streets during festivals and céremonies inde- 
pendently of the authority given:to him under section 30 (iv) of 
the Police Act. - : 


I accept the reference of the learned Sessions Judge, set aside — 
the conviction and sentence, andi order the fine, if any recovered, 
to be refunded. 





l 
' Conviction quashed 
(1) L L. Ra 39 jAll, 131 
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R JAGANNATH SAHU (Applicant) 

da , versus 
December 7 . . CHEDI SAHU (Opposite party) * 

sen, J. Civil Procedure Code, schedule 2,‘ rule 5—Provisions of—Tbrusting 
NuaMat- arbitrator on unwilling party—When court’s order without jurisdic- 
ULLAH, J. tion-—Section 115—Deciding case within meaning *of—Revision, 


- when lies. 
: An arbitration is a Judge chosen bythe partie themselves and 
a court should not thrust an arbitrator on an unwilling party 
except under circumstances laid down in rule 5, schedule 2 of the 
Civil Procedure Code. i ‘ 


The arbitrator appointed by the court at the request of the 
* Civ. Rev. No. 181 ‘of 1928 


“4 


6 Ki AE ie 
AL JR ` 2. HIGH COURT ` 183 


aa 


parties having refused to act as such, the defendant by an applica- 
tion nominated certain persons any one of whom he desired to 


be appointed as arbitrator. The plaintiff however wanted the’ 


arbitration to be superseded but the Subordinate Judge appointed 
a vakil to act as arbitrator on payment of Rs. 100 by the parties 
half and half. On plaintiff’s refusal to make the payment, the 
court ordered recovery of the amount by attachment of his pro- 
perty. Held, that the lower court’s order was clearly an order 
deciding a case within the meaning of Section 115 of the Civil 
Procedure Code and therefore. an application for revision was 
competent; 

(2) that this revision must succeed as the order of the lower 
court was without jurisdiction or at least tainted with material 
irregularity. 

Cıva Revision from an order 8f Basu Ram Ucrau Lat, 
Subordinate Judge of Basti. © 

Harnandan Prasad, for the applicant. 

Gadadhar Prasad, for the opposite party. 

The judgment of ‘the Court was delivered by 

NIAMATULLAH, ‘J.—This is an application for revision arising 

out of a suit brought by the applicant before the Subordinate 
Judge of Gorakhpur for a declaration of his right to certain 
property impugning a sale-deed executed by him in favour of 
the defendant.. On May 5, 1928, parties agreed to refer 
their dispute to the arbitration of Babu Bhagwati Prasad, vakil. 
They moved the court for an order of reference which was accord- 
ingly made. Babu Bhagwati Prasad, however, refused to act as 
arbitrator and by an application, dated May 29, 1928, the defen- 
dant nominated no less than nine persons, any one of whom, he 
desired to be appointed as an arbitrator in place of, Babu Bhagwati 
Prasad. ` The plaintiff was not willing to have the case decided 
by. an arbitrator. He, therefore, prayed that the arbitration be 
superseded and -the case tried before the court. The learned 
Subordinate Judge passed what appears to be a most extraordinary 
order. He appointed Babu Ganesh Prasad, vakil, to act as arbi- 
trator in place of Babu Bhagwati Prasad on payment of Rs. 100 
by the parties half and half. ‘The plaintiff expressed his inability 
to make any payment. The court. recorded an, order dated 


_ June 5, 1928, in these terms:— 


` The applicant will have to pay the fees otherwise it will be 
recovered by attachment of his property. . 


- Aggrieved by the order of thè Subordinate Judge insisting 


ori the arb&ration and on, payment of Rs. 50 by the plaintiff, 
the latter ‘has applied in revision to this Court. 
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so 
We are of opinion that the order of the learned Subordinate 


‘Judge cannot be sustained. -That a court can appoint an arbi- 
trator ‘in certain circumstances is laid down by schedule 2, rule 5, 
but this can only be done after certain formalities have been gone 
- through by the party dearous of Sonu the arbitration. 
: Rule,5 provides:— ; 
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Where the parties cannot|agree within a reasonable time with 
respect to the appointment of an’ arbitrator, or the „person ap- 
pointed refuses to accept-the' office of arbitrator... . any party 
may serve the other party or’the arbitrators, as the case may be, 
with a written notice to appoint an arbitrator or... . ” 

If, within seven clear days after such notice has been served 
or such further time as the court may in each case allow, no arbi- 
trator .... is appointed >... , the court may, on application by 
the party who gave the notice, and after giving thé other party 
an opportunity of being heard, appoint an arbitrator . .. . or 
make an order superseding the arbitration, and in such case shall 
proceed with the suit. 

Having regard to these provisions, the order of the court, 
dated May 29, 1928, referring; the matter in dispute to the 
arbitration of Babu Ganesh Prasad, passed immediately on the 
application of the defendant, who desired to continue the arbi- 
tration, was, in our -opinion, without jurisdiction or at least 
tainted with material irregularity. It should’be borne in mind that 
an arbitrator is a Judge chosen; by the parties themselves and 
a court should not thrust an arbitrator on an unwilling party 
except under circumstances laid down in the rule quoted above. 
It is obvious that the plaintiff was no longer willing to proceed 
with the arbitration and in any case seriously objected to payment 
of any fee to the arbitrator. In the original agreement of reference 
arrived at between the parties there was no provision for any 
remuneration being paid to the arbitrator. We think that it was 
irregular, to say the least of it, that the learned Subordinate Judge 
not only made the summary appointment of an arbitrator, but 
also saddled the plaintiff with certain costs, which he could not 
be legally ordered to pay. If the learned Subordinate Judge 
felt that the services of a legal practitioner were necessary for the 
arbitration of the dispute before him and that no legal practitioner 
was willing to discharge the duties of an arbitrator without suffi- 
cient remuneration, his clear duty’ was to supersede the arbitration 
and proceed to try the suit himself. 

The learned Advocate, who appears on behalf of the opposite 
party, has raised a preliminary objection that an application for 
revision is incompetent. He maintains that no “case” within the 
meaning of section 115 of the Code of Civil Procedure having ‘been 
decided by the court below, no revision lies. We think this 
contention 1s not sound. T May 29, 1928, the controversy 
‘between the parties was whether the arbitration should be super- 
seded or should be continued and another arbitrator eappointed 


in place of Babu Bhagwati Prasad as desired by the defendant. 


The court settled that controversy: by its order of that date, which 

directed that the arbitration should continue and appointed Babu 

Ganesh Prasad to act as arbitrator. The controversy thus ter- 

minated. ‘We think that the order of the learned Subordinate 

Judge in that connection was clearly an order deciding a case 
e 
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We, therefore, overrule the preliminary objection. ` 

In the view we take of the order dated May 29, 1928, of the 
lower court, this revision must succeed. The only question is 
whether we should quash the order and direct that the procedure 
laid down by schedule 2, rule 5 of the Code of Civil Procedure be 
followed in making the appointment of a new arbitrator. Having 
regard to the circumstances of the case, we do not think it desir- 
able to prolong the matter any further. Since the defendant him- 
self did not follow the procedure laid down by law and did not 
obtain the appointment of a new arbitrator in a regular manner, 
the better course is that the arbitration be superseded. 

We, therefore, quash the order of the learned Subordinate 
Judge, dated May 29, 1928, directing the appointment of Babu 
Ganesh Prasad to act as arbitrator in place of Babu Bhagwati 
Prasad and direct that the arbitration be superseded and the suit 
tried out by the court. The plaintiff-applicant will have his costs 
of this revision. . 

Revision allowed 


BANSI RAM anp oTHers (Plaintiffs) 
` versus 
THE B. N.-W. RAILWAY COMPANY AND ANOTHER 
(Defendants)* 
Railway—Risk-Note Form A-—Interpretation of—Loss in` weighi— 
- Misconduct of Railway Company's servants—Burden of proof— 
Wilful negligence, question of—When irrelevant—Damages, suit 
for—When cannot succeed. - 

Where a consignment, insecurely packed and sent under Risk- 
Note Form A, was found at its destination to have lost in weight 
and the plaintiffs failed to prove wilful negligence of the defen- 
dant-railway or misconduct of “the defendant’s servants, held, 
that, under the terms of the agreement, the question of wilful 
negligence did not arise and as the plaintiffs had failed to prove 
misconduct of defendant’s servants, no suit for damages lay. 

The expression “loss arising from the same” as used in the 
Risk-Note in Form A, means “loss arising from the condition in 
which the goods are delivered”. 

Crv Revision from an order of Maurvi S. ZILLUR 
Rayman, Judge of the Court of Small Causes of Deoria, 

A. P: Pandey, for the applicants. ° 

B. Malik, for the opposite partie.. 

The foll8wing judgment was delivered by 

SULAIMAN, J.—This is a revision from a decree of the court 
of small causef dismissing the plaintiffs’ suit for damages against 
the defendant Railway company. A consignment ‘consisting of 
three bundles of corrugated iron sheets was despatched from Cal- 
cutta to Deoria. Its weinght, as noted at Calcutta, was 8 maunds 


4 seers. The consignment, when weighed at its place of destina. 
on t Civ. Rev. No. 205 of 1928 
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tion, was found to be 2 maunds 7 seers short in weight. The 
plaintiffs took delivery under protest. A 

The court below has dismissed the claim, holding that the 
plaintiffs have failed to prove wilful negligence of the defendant 
or misconduct of the servants of the defendant. 

_ The risk-note which has to be considered is in form A, as re- 
cently amended. It is used when articles are tendered for 
carriage which are either already in bad condition or so defectively 
packed as to be liable to damage, leakage or wastage in transit. 
The consignor admitted that the goods were in such condition and 
agreed to hold the Railway company 

harmless and free from all. responsibility for the condition in 
which the aforesaid goods may be delivered to the consignee at 
destination and for any loss arising from the same except upon 
proof that such loss arose from misconduct on the part of the 
Railway administration’s servants. 

It is not now-open to the plaintiffs to urge that the consign- 
ment was neither in bad condition nor defectively packed. There 
is no doubt that the Railway company is not liable for the con- 
dition in which it was delivered or from any loss arising from the 
same except on proof of the misconduct of the company’s ser- 
vants. D 

The learned advocate for the applicants has argued that the 
burden was on the Railway company to prove that the loss arose 
on account of leakage, damage or wastage in transit. His con- 
tention is that the company has failed to prove that the shortage 
in weight was due to any such cause. : 

In my opinion the expression “loss arising from the same” 
means “loss arising from the condition in which the goods are 
delivered”. The Urdu translation of this contract, though not 
conclusive, also supports the view that the word “same” -refers 
to the noun “condition”. It seems to me that a shortage in 
weight is a condition in which|the goods are delivered and is 
covered by the saving clause. When a bundle is insecurely packed 
any goods comprised in it may slip out and be lost on the way. 
There can be no necessary inference that it has been stolen, much 
less that it has been stolen by a servant of the Railway company - 
concerned. The question of wilful negligence did not really arise 
on the terms of the agreement; but that of misconduct on the part 
of the cerapany’s servants did jarise. The burden lay on the 
plaintiffs to prove the exception and the finding of the court 
below is that they have failed to discharge that busden. There 
is no proof that the loss of some of the sheets was due to any mis- 
conduct on the part of the Railway servants. s 

I accordingly dismiss the revision with costs. 

e Application dismissed 
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SARWARI BEGAM (Defendant) _ : Civu. 





Versus 
RAZIA KHATUN (Plaintiff) ann MASHOOQ ALI anp nae 
OTHERS (Defendants)* November 16 


Mohammedan Law—Pre-emption—Suit for fraudulent inclusion of pro- SOLAMAN, 4 
perty belonging to pre-emptor in sale-deed—Right to exclude, from Kenvat1, J. 
suit. 

Under the Mohammedan Law a person seeking pre-emption of 
several items of property can exclude from his plaint those items 
which really belonged to him but were fraudulently included in 
the sale-deed. Even if he had made demands in respect of a. 
larger number of properties and later on came to know that he had 
no right to pre-empt some of them, he could exclude them too 
from his suit. 

Fist APPEAL from an order of Asput Haim Esq., District 

Judge of Budaun. 

Baleshwari Prasad, for the appellant. 
Appeal heard under Order 41, Rule 11, Civil Procedure 

Code. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is a defendant’s appeal arising out of a Sulaiman, J. 
suit for pre-emption under the Mohammedan Law. Four items 
of properties were sold under the sale-deed. The plaintiff’s evi- 
dence was that she made the two preliminary demands in respect 
of the properties sold but the vendee refused to give the properties 
to her. At the time of the institution of the suit she left out one 
item and half of another item on the allegation that she herself 
was their owner and she asked for a declaration to that effect. The 
first court dismissed her claim for pre-emption on the ground that 
it was not proved that the demands necessary under the Moham- 
medan law were made. He granted her a decree as regards the 
portion claimed by her as her own property. ‘The lower appellate 
court has upheld the finding that she was the owner of that por- 
tion of the properties which had been excluded from the suit and 
has further held that she made the two necessary demands. So 

far as the finding that the demands were actually made is con-@ è 

cerned, that is a finding of fact and must be accepted. The 

learned advocate for the appellant however urges that in4smuch as 
the preliminary demands had been made in respect ef*all the four 
items the plaintiff was bound to she for pre-emption of all these 
items ang ‘was not entitled to confine her claim to a portion only. 

The learned District Judge has pointed out that when the plaints 

iff came to ‘know of the sale she could not wait indefinitely to as- 

certain which houses belonged to her before making the imme- 
diate demand. She also made the second demand at an early 
date. It was before the institution of the suit that she came into 


full possession of the facts and was therefore justified in confining 
è *F, A. F. O. No. 136 of 1928 
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her claim for pre-emption to two of the items only, and asking 
for a declaration as regards the remainder. It is contended before 
us that such a course is not permissible. No authority is cited in 
support of this contention. We are unable to accede to this 
argument. If such a contention were to prevail, the result would 
be that a pre-emptor, who subsequently becomes aware of the 
fact that her own property has been fraudulently included in the 
sale-deed, cannot claim it as her own before instituting a suit and 
must offer to pay its price unnecessarily. We do not think that 
there is anything to prevent the! plaintiff from not including in 
the plaint the properties which really belonged to her. Even if 
she had made demands in respect of a larger number of properties 
and later on came to know that she had no right to pre-empt 
some of them, she could andoubtedly exclude them from her 


| 
The result therefore is that this appeal is dismissed under 
Order 41, Rule 11, Civil Procedure Code. 
| Appeal dismissed 


BANARSI DAS AND aroraa (Applicants) 
versus 
KING-EMPEROR (Opposite party)* 
Criminal Procedure Code (Act V of 1898 as amended in 1923), sec- 
tion 446—Provisions of | mandatory nature of. 
The provisions of section 446 of the Criminal Procedure are 
mandatory and where a Magistrate decides under section 443 that 
a case ought to be tried under the provisions of chapter 33 and 
the case is a warrant case, he should, if he does not discharge the 
accused under section 209 or] section 253, commit the case for 
trial to the court of sessions whether the case is or is not exclu- 
sively triable by that court. 
CriminaL Revision from an order of A. Monro Esq, 
District Magistrate of Cawnpore. 
Sailanath Mukerji and Rama Kant Malaviya, for the appli- 
cants. : 
Uma Shankar Bajpai (Government Advocate), for the 
Crown. i 


The following judgment was delivered by 

DALAL, J.—An Indian, a police constable, was complainant 
in this tase and one of the accused was a European of the name 
of Mr. M&rshall. In the first complaint Mr. Marshall was made 
the principal offender. On ‘in application by him the Magis- 


trate recorded a finding under section 443(1) of thg Code of 


‘Criminal Procedure that the case was one which ought to be tried 


under the provisions of Chapter 33. Subsequently the Magistrate, 
by an exceedingly summary order, discharged Mr. Marshall on 
September 18, and assumed jurisdiction himself to try the Indians 
who were prosecuted along wich Mr. Marshall. Under sec- 
tion 446 of the Code of Criminal! Procedure, where a Magistrate 

* Crim. Rev. No.| 801 of 1928 
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decides under section 443 that a case ought to be tried under the Cva 
provisions of Chapter 33, and the case is a warrant case, the Magis-  [,5, 
trate enquiring into the case shall, if he does not discharge the - 
accused under section 209 or section 253, commit the case for BaNanst Das 
trial to the court of sessions whether the case is or is not exclu- Emrenor 
sively triable by that court. The provisions of that section are 
mandatory and a Magistrate, after once deciding that he had no 
jurisdiction, cannot assume jurisdiction by discharging the Euro- 
pean British subject. In the present case it is obvious to me that 
the discharge was made in order to assume jurisdiction. Reference 
is made in the order of discharge by the Magistrate to a firsc 
‘statement of Beni Singh. How statement of a witness made to 
the police can be used in evidence, is-not explained. Such a 
statement can be utilized to contradict the statement of Beni 
Singh: The Magistrate, however, has not proceeded to discuss how 
Beni Singh’s statement in court is contradicted by another previ- 
ous statement. There is nothing on the record to show that a 
copy of the previous statement was given to the defence in order 
to contradict Beni Singh. There was another complainant, 
Lakhan Singh, also and no reference is made to his evidence charg- 
ing Mr. Marshall with the crime. He definitely stated: “The Babu 
and Sahib had asked them to bring us inside.” Another state- 
ment of Lakhan Singh is: “The Babu and Sahib asked Beni Singh - 
to take up his puttis and half-pants.” The order discharging 

Mr. Marshall is not before me for revision, but I mention these 

facts to indicate that the Magistrate has gone out of 

his way to asume jurisdiction by discharging Mr. Mar- 

shall on insufficient grounds. I do not think that the word- 

ing of section 446 permits of such an assumption of jurisdiction. 

The Magistrate is empowered only to hold an enquiry in this case 

and if he does not discharge the Indian applicants, Banarsi Das, 

Ram Chandra, Sukh Lal, Jugal Kishore and Joti Swarup, he is 
bound to commit them to the court of sessions and he is hereby 
directed to do so if he does not discharge them. 
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SAH DHARAM NARAIN anv anorueR (Plaintiffs) ® cvn ° 
versus . ; 
GUR SARAN anp oTHERS (Defendants)* 
Wakf—Dedication to idol—Provisions governing succession of trustees December 20 
— Adoption by widow of deceased trustee under a will—Validity of soriman, J. 
—Suit løy reversioners for declaration—Maintainability of —When Kenvatt, J. 
does nôt lie. rd 
During MS’ minority, his father KL and uncle PL executed a 
wakf deed dedicating property to an idol in a temple. The deed 
provided that a trustee could appoint his successor in his life-time, 
that a trustee who had no natural born son could adopt a boy in 
his life-time before attaining the age of 25, that, according to 
specified directions, a will could be made authorizing the 
e * BF, A. No. 480 of 1925 
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Crviu widow of a trustee to adopt a boy, that the executants could 
modify or alter the terms of the deed from time to time and that, 





nee? if in future no mutawalli were alive, then the proper authority 
San DHARAM could appoint as mutawalli a person from the family of the 
NaRAIN executants. After attaining majority MS ratified this endow-, 
eae ment and agreed to abide by its conditions’and he continued to be 
SARAN the trustee till his death. MS had no child nor did he appoint 


anyone from among the descendants of his ancestors as his succes- 
sor, but, eventually, by a will, he appointed his wife as his future 
successor authorizing her to adopt any boy from members of his 
brotherhood. After MS’ death his widow managed the trust 
property and also adopted her sister’s grandson as no other suitable 
boy was available. 

In a suit filed by gertain persons claiming themselves to be 
reversioners of MS the reliefs claimed were for a declaration that 
the adoption by the widow was invalid and that the adopted son 
had thereby acquired no right, nor could acquire any right, in 
the wakf property. The trial court found that the plaintiffs had 
no cause of action to maintain the suit and that the adoption 
of the defendant was in every way valid and in accordance 
with the directions contained in the deed of wakf. It further 
found that even if these conditions were broken; the widow had 
by adverse possession acquired the rights of trusteeship and was in 
a position to create a new line of succession. 

‘Held : 

(1) That the position of the widow cannot be considered to 
have been adverse to any person entitled as of right to succeed 
to the office and that even if she had perfected her right as a 
trustee by adverse possession, she could only acquire the rights of 
a full-fledged trustee and no more. 

(2) That having regard to the provisions of the deed of wakf 
the position of the plaintiffs was by no means similar to that of 
reversioners, as no actual devolution of shebaitship was to take 
place on any heir-at-law, and they could not be said even to have 2 
“spes successionis as they could not claim to succeed to any right 
inherent in themselves and their selection was only a matter of 
choice and selection by proper authority—~such chice being not 
confined to reversioners alone. 

2 e The plaintiffs had, therefore, no legal character to maintain 
the suit for the declaration ptayed for. 

» (3) That the adoption by the widow was made vader an 
authority conferred on her by her husband which was in no way 
limited and was perfectly valid. 

First APPEAL from a decree of Basu Kasut Prasan, Sub- 

ordinate Judge of Muttra. 

Sir Tej “Bahadur Sapru, Prakash Narain Sapru, Peary Lal 

ee Indu Bhushan Banerji and Sarup Chandra, for the appel- 
ants. 

B. E. O’Conor, Iqbal Ahmad, Kailas Nath Katju and Narain 

Prasad Asthana, for the respondents. 
The judgment of the Court was delivered by 
Kendall, J. KENDALL, J.—This is a plaintiffs’ appeal arising owt of a 
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suit by the reversioners of Sah Madhuri Saran for a declaration that Giv 
the adoption of defendant No. 1 by the defendant No. 2, his 
widow, was invalid and that he has thereby acquired no right, 
nor can acquire any right in any wakf property under the SaH Duara 
management of the parties. The plaintiffs alleged that the widow oe 
had no authority from her husband to adopt a boy, that she had Gur 
become a sanyasi and had no power left to adopt and lastly that  S4®4N 
under the custom of the family no outsider can be adopted. As Kendall, J. 
the amended plaint stands, the plaintiffs’ case further appears to 
be that the adoption was not in accordance with the intention 
and directions of the creators of the endowment, and that the 
adoption of the defendant qua that property was invalid and he 
was not entitled to succeed as a mutwalli after the death of the 
widow. The defendants in their written statement did not allege 
that Gur Saran has become by virtue of his adoption entitled to 
succeed to the shebaitship immediately, but asserted that the adop- 
tion was in every way valid and legal. It was denied on behalf 
of the defendants that the plaintiffs had any cause of action or 
locus standi to maintain the suit. 

The court below has found that the plaintiffs had no cause of 
action to maintain the suit and that the adoption of the defendant 
was in every way valid and in accordance with the directions con- 
tained in the deed of waqf. The court has further found that 
even if those conditions were broken, the widow of Madhuri Saran 
has by adverse possession acquired the rights of trusteeship and is 
now in a position to create a new line of succession and that there- 7 
fore the plaintiffs can neither challenge the adoption of Gur Saran, 
nor can they deny his right to succeed to the shebaitship. 

The pedigree is printed at page 5 of the paper-book. Madhuri 
Saran was the surviving son of Kundan Lal and an uncle of his 
was Phundan Lal. On September 17, 1866, Kundan Lal and 
Phundan Lal executed a deed of waqf dedicating considerable pro- 
perty to Thakur Sri Radha Ramanji Maharaj installed in a temple 
at Brindaban, and laid down a number of conditions for the 
guidance of successive trustees. Under clause 4 power was given 
to a trustee to appoint his successor in his life-time. Under 
clause 13 power was given to a trustee who had no natural born e 
son to adopt a boy in his life-time before attaining the age of 25. 
Under clause 12 there were directions laid down for makirg a will 
authorising the widow of a trustee to adopt a boy aceording to 
certain conditions. Clause 14 empowered the executants to make 
modificatiogs and alterations in the terms and the conditions of 
the deed ftom time to time. Clause 17 laid down that if in future p 
no mutwalli appointed according to the terms given in the docu- 
ment were alive and in existence, then in that case the proper 
authority (bakim-e-wagt) should have power to appoint as mut- 
walli and manager of the waqf property a person from the family 
of the executants. 

At the time when this deed was executed Madhuri Saran was 
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Cvm a minor member of the family. It has not been seriously disputed 
before us that he would be interested in the family property. 
Had he in his life-time challenged the validity of this dedication, 
Sau DHARAM a question would have arisen whether his father and uncle were 
poe competent to endow a part of the family property when a minor 
Gur member was alive. But on July 19, 1881, after having attained 
Saran majority, Madhuri Saran ratified this endowment and agreed to 
Kendall, J. abide by its conditions and further conjointly with his uncle 
executed a supplementary deed of wagqf dedicating some more 
property for the same purpose and expressly providing that all 
the conditions given in serial order in the earlier waqfnama should 
be applicable to that deed, and would be binding upon the execu- 
tor and the mutwalli for the time being. There is no doubt there- 
fore that Madhuri Saran hinfelf in his life-time did not repudiate 
this dedication but accepted it. He continued to be the trustee 
till his death in 1894. 

It is an admitted fact that no child was born to Madhuri 
Saran. It is also not disputed that in his life-time Madhuri Saran 
did not act according to the provisions of clause 4 in the deed of 
waqf and appoint anyone from among the descendants of his 
ancestors as his successor. On the other hand, by a will dated 
December 16, 1891, he appointed his wife as his future successor, 
and further authorised her to adopt any boy from among the 
relations and members of his brotherhood. This will was followed 
by another of October 20, 1894 under which he again declared 
that his wife Mst. Ram Dei would be the mutwalli and manager 
of the endowed property and temple in his place, and authorised 
her to make an adoption in case no'male issue were born or if born 
did not survive him. The translation of the last portion of this 
will, as originally made by the translation office, was slightly in- 
accurate, but a correct translation of it is to be found in column 3 
at page 3 of the supplementary book. ; 

The learned Subordinate Judgé has expressed the opinion that 
inasmuch as the property endowed was family property and the 
waqf became operative only after Madhuri Saran gave his consent 
to it on his attaining majority, he must be deemed to be one of 

e the founders of the waqf and therefore under clause 14 of the 
document he was entitled to modify its conditions. Assuming 
that the position of Madhuri Saran was one of a founder, it is 
quite clearethat he did not in his life-time profess to make any 
modification or alteration of the conditions of the deed. He left 
those terms intact to be binding on the future succ®ssors. All 

that he can Be said to have done was to act contrary to*it. It is 
also doubtful whether such modification or alteration could have 
been done by one of the three executants only. 

Under the deed there was no provision for appointing his 
wife as his successor. His duty was to adopt a boy in his life-time 
before attaining the age of 25. But he did not do that, and left 
a will in favour of his wife limiting her choice by the condigions 
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laid down in, paragraph `12. Without doubt he gave her much Cu 
` wider power to adopt if the twò wills-left by him are to be read er 
together. In this way he exceeded the conditions which were f 
laid down in „the deed of endowment: , The logical result there- SAH eee 
fore was that on the death of Madhuri Saran there was in existence wT 
no: proper successor. who was entitled as of right to succeed to this Gus 
shebaitship under. the terms of the original deed of endowment. %*™*™ 
His widow however stepped into the place and began to manage Kendall, J. 
the trust property as trustee, and her management has remained 
undisturbed, since 1894, and her position as trustee has not been 
challenged’even in the plaint. ee 

In this connection it would. be convenient to dispose of one 
finding of the Subordinate Judge that.Mst. Ram Dei, by virtue of 
having acquired title to the shebaitdhip by adverse possession, is 
now in a position to create a new, line of succession in contraven- 
‘tion of the terms of the deed. - In. our, opinion it is very difficult 
to hold that she acquired adverse possession of the office of the 
shebait_ ever, since -her- entry into possession. No doubt there is 
authority for the proposition that, in the absence of any express 
terms to the contrary, the right to the,shebaitship or the right to 
nominate the shebait may devolve on the heir-at-law of the origi- 
nal founder. But here we have in clause 17 an express provision ° 
that if at any time no mutwalli, appointed according to the pres- 
cribed directions, be alive and in existence, then the proper autho- 
rity. should nominate-a trustee, In the face of.such a clear posi- 
tion, it is- impossible to ,hold that either the devolution to -the 
shebaitship or the right to nominate a shebait would devolve on 
the legal heir of the executant. Thus the position of Mst. Ram 
Dei cannot be considered to have been adverse to any person en- 
titled as of right to, succeed to the office, 

: We are further of opinion that even if she has perfected her 





the directions E ded H iia and cannot claim-a 

right to act contrary-to it, We are’ therefore unable to agree with 

the view expressed by the court. below: that she is in a position to © . 
lay. down a new line of succession., : 

The. position of the ‘plaintiffs, however 4d is not that df rever- 
sioners to the estate of the original founders. So*f4r as their 
claim to have it declared that the adoption of Gur Saran himself 
was invalid*was concerned, they had.a locus standi to maintain the 
suit and sitisfy the court either that-no adoption took place or thar æ 
the adoptive mother had no authority to adopt or that under the 
custom of the family such an adoption was invalid. The court 
below. -has found that the wills said to have -been executed by 
` Madhuri Saran were duly executed. - Those documents do confer 
an authority on the widow to adopt,-and no satisfactory evidence 
- ii heen produced to show that there is any custom in the family 
25 
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which takes away her right to adopt. Under these circumstances 
the plaintiffs have not succeeded'in showing that the adoption 
itself was invalid. l 

Even assuming that the widow in adopting Gur Saran has 
acted in a manner quite contrary to the directions contained in the 
deed of endowment, it cannot be!held that the adoption of Gur 
Saran- per se-is illegal and invalid. . Her act has been in accordance 
with the directions given by her own husband and those direc- 
tions did not necessarily limit her choice in any way. She, so far 
as adopting a boy to herself and her husband is concerned, was in 
no way bound by the terms laid down by her father-in-law and 
his brother. The adoption of Gur Saran, having been made under 
an authority conferred upon her by her husband which was in no 
way limited, was therefore Berfectly valid, and the plaintiffs are 
not entitled to a declaration that the adoption itself is invalid. 
The first part of relief A cannot therefore be granted. In these 
circumstances it is unnecessary tojconsider whether the claim for 
a declaration that the adoption was invalid was within time. The 
court below has held that the plaintiffs are entitled to get an exten- 
sion under section 14 of the Limitation Act, and it is not necessary 
to reverse that finding. The fact,is that the plaintiffs are not all 
entitled’to get this declaration. | 

The latter part of relief A was directed to securing a declara- 
tion that the defendant, by virtue of the adoption, can acquire 
no right in any of the endowed, properties. - This, when para- 
phrased, means that he cannot by virtue of his adoption claim 
a right to succeed to the shebaitship after the death of Mst. Ram 
Dei. : - 
-The court below has held that the plaintiffs have no cause 
of action for claiming this relief, No doubt reversioners have 
been allowed to come to court and ask for a declaration that a 
certain adoption made by a widow was invalid or in fact did 
not take place. But the position of the reversioners is such that 
if the widow were to die immediately, they would by right 
succeed to the estate. -They are also allowed under section 42 of 
the Specific Relief Act to claim a declaration that alienations 
made by a Hindu widow -àre not justified and would not be bind- 
ing on the reversioners. But there too the effect of the alienation 
is to infringe the right of the whole body of the reversionérs to 
succeed to’ the estate after the death of the widow. The position 
of the present plaintiffs is by’ no means similar to that of rever- 
sioners. We have already pointed; out that in view of the provi- 


“sions of clause 17, there would’ be no actual devolution of shebait- 


ship on any heir-at-law of the founders. The succession to the 
office would not go by inheritance, but would depend entirely 
on the-selection made by the proper authority, which may be 
the District Judge. Thus the present plaintiffs have not even 
a spes successionis such as reversioners possess, and they have not 
even a definite hope that they would themselves be selected by 
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the District Judge, in case there is a vacancy in the office of 
shebait. , They cannot claim to succeed to any right inherent in 
themselves, but their selection would be a matter of choice and 
selection by the District Judge. The power of the District Judge 
to select a mutwalli is not confined even to the nearest rever- 
sioner or to the eldest member of the family. He can select any- 
one from the family whom he considers fit and honest. The 
position of the plaintiffs therefore is much worse than that of 
reversioners, and it is very difficult to see how they can be re- 
garded as having any legal character which entitles them to 
maintain a suit for declaration. They certainly have no vested 
or contingent right to any property, and at best have only a 
faint hope that the District Judge may, when the time arrives, 
happen to select one of them as suckessor to the shebaitship. In 
this view of the matter we agree with the court below that the 
plaintiffs have no cause of action to maintain a suit for declara- 
tion that the present defendant would not be entitled to succeed 
to the shebaitship after the death of the widow. We have 
already mentioned that neither in the written statement nor in 
the deed of adoption is there any assertion that the defendant has 
by virtue of his adoption become entitled to succeed to the 
shebaitship. For ought one knows, he may not survive the 
persent shebait. In this view of the matter we would hold that 
the plaintiffs cannot ask this Court to grant them a declaration 
that the defendant will not be the successor to the shebaitship 
after the death of the widow. They have no right to this 
property, and no legal character to maintain such a declaratory 
suit. i 

As the question has been fought out in the court below at 
great length and it is desirable that the remaining issue should 
be disposed of rather than left out, we think it necessary to con- 
sider the question whether the widow has in fact acted in a 
manner contrary to the directions contained in thé will. Even 
if her husband had given her wider power, she was not bound 
to act inconsistently with the directions of the deed of wakf. 
The learned advocate for the respondents has contended that the 
true interpretation of clause 12 of the deed is that the choice of 
a boy from the persons belonging to the three classes in the 
prescribed order of propriety was not mandatory but” merely 
directory, that is to say, that if that condition w4s°broken, it 
would not invalidate the right tð succeed. Support is sought 
from the, Brovisions in clause 14 where power was reserved to 
the executant to make modifications and alterations. The court 
below howeter has not accepted this view. Having examined 
the language of clause 12, we are unable to accept this contention. 
The deed laid down the details of the conditions which the 
mutwalli and manager should, on his behalf, enter in the will in 
favour of his wife. It provided that 

e if he leaves no son after him, his widow shall have power-to 


Cıvıl 





1928 
San DHARAM 
NARAIN 
v. 
Gur 
SARAN 


Kendall, J. 





Cai 


Cvl 
1928 
San DHARAM 
» NARAIN 

v. 
Gur 
SARAN 


Kendall, J. 





~ 


196 ; HIGH COURT f [1929} 


adopt a boy, at first from amongst the descendants of Sah 
Kundan Lal and Phundan Lal! then from the family qf -the said 
Sahs and from the descendants of Mangal Sen and if none of 
them is available, she should adopt a boy whom she could adopt 
~according to the Hindu Law.: . : 

The- language of this provision, in our opinion, is impera- 
tive, and it was intended that she should have power to adopt 
a boy according to the Hindu Law gnly if no boy from the two 
previously mentioned classes was’ available. We must therefore 
hold that if the widow proceeded to adopt a different boy while 
one from either the first or the’ second -class was available, she 
was not acting according to the conditions of the deed of wakf. 

On behalf of the defepdants the position taken up in the 
court below was that as a matter of fact no suitable boy was 
available whom she could have adopted in preference to Gur 
Saran. On the other hand, the plaintiffs put forward the case 
that more than one boy was available, and that in spite of offers 
made to her-to adopt such a boy, she declined to do so. Five 
names were suggested. They are quoted at p. 79 of the judgment 
and are numbered as 1 to $. The fifth boy was dead long before 
the time of the adoption of Gur Saran and was therefore not 
available. The third boy, Jag Mohan, had attained the age of 
14 years, and was not qualified to be adopted under clause 15 
of the deed of endowment which prescribed the age of seven 
years. The fourth boy was not; even born till long after the 
adoption, and could not possibly, have been adopted. We are 
thus left with two boys, Sah Sita Ram and Sah Madho Ram who 
are brothers and the sons of Sah Gopi Saran from his wife 
Mst. Lachmi Dei. It is to be noted that Mst. Ram Dei, the widow, 
lived at Brindaban where the temple is situate and Sah Gopi 
Saran and his wife lived at Patna'in the province of Behar. 
According to the statement of Mst. Lachmi Dei she was pre- 
pared to offer her son in adoption to-Mst. Ram Dei. Throughout 
her examination-in-chief she did not specifically mention whether 
it was Sita Ram or Madho Ram whom she was ready to give in 
adoption. But in examination-in;chief on p. 43 she stated that 
the boy she wanted to give in adoption might be of 8 or 9 months 
of age and his name was Sah Madho Ram alias Bachcha Babu. 
From this it can be inferred that she intended to give her second ` 
son in adéption to Mst. Ram Dei. After the close of her long 
cross-examination the counsel for the plaintiffs eligited in re- 
examination an answer that she and her husband wege willing 
to give either of the two boys of theirs in adoption whom Mst. Ram 
Dei might like. This statement was recorded” inspite of 
objections being taken on behalf of the defendant. But her 
statement shows that at the time when she wanted to give the 
boy in adoption he- was 8 or 9 months of age. She further 
stated that she consulted a vakil, Banwari Babu, at his house and 
was advised that the notice should be’ sent to the lady indicating 
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that she was prepared ‘to’ offer ‘her soń'in adoption; ‘and that a Cm 
notice was‘ accordingly- sent: In-support of. this’statement’*two i928 
vakils have been examined.. Mr. Krishen Deo’ has stated that he 
did send a notice on behalf of Sah Gopi-Saran to Muttra, but S4#,DHanam 
does not now remember the name of the lady to whom it was v. 
sent, though the notice related to the adoption of Gopi Saran’s „Gu 
son. The vakil has now no copy of the notice sent by him and fee 
doesnot remember if any reply was:received. He does not, in ex- Kendall, J. 
press language, say that this ‘notice was a registered one, though 
that fact may be inferred from his statement that he had suggest- 
ed that a registered’ notice shouldbe sént. ` According to him 
the’ notice was sent towards the latter part of the year 1917, 
but this fact he has deposed to‘ mgrely from memory. The 
reason for sending this-notice was that there was a- rumour that 
the lady at Muttra was trying to adopt some boy. The vakil 
is not in a position to give the exact date or month of this notice. 
The other vakil, Mr. Banwari Lal; who is related to Mst. Lachmi 
Dei, corroborates him tó this éxtent- that he states that 
“Mst. Lachmi Dei had consulted him in connection with offering 
her son in adoption to the widow. of Madhuri Saran. On the 
other hand; we have the statement of the mukhtar-e-am of the 
defendants, Behari Lal, who says that he happéned to go to 
Patna and requested Sah Gopi Saran before the adoption to give 
his son, Sita Ram, in adoption, but he verbally refused to do so. 
This refusal was made some four months before the defendant’s 
adoption. At that time Sah Gopi ‘Saran had one son, Sita Ram. 
 He'further states that a-letter was sent to Gopi ‘Saran but no 
reply was received. The learned Subordinate Judge, on this 
evidence and certain circumstancesj which we shall mention short- 
ly, has held that it is not shown that Madho Ram was born 
before the adoption of Gur Saran or that his parents were willing 
to give him in adoption to the lady, Mst. Ram Dei, or that they 
had intimated to her their willingness. 
In this connection we have to consider a few circumstances 
which cannot be disputed. Sah Gopi-Saran had a son from his 
first wife, viz., Radha Kishen. Sita Ram was born of his second 
wife, Mst. Lachmi Dei.. Madho Ram was- born sometime towards ° ° 
the end of 1917. According to’ the date : mentioned „in an 
application for the’ appointment. of 4 “guardian filed by 
Mst. Lachmi Dei, the date of-birth of Madho Ram was Stated to be 
the 20th Aghan, 1974, which corfesponds to December 18, 
1917. “If Mst. Lachmi Dei’s statement were to ` be believed, 
within a couple of weeks of the birth of the son she went to` 
the house of the vakil, her relation, to consult him as to whether 
she should give her son in adoption to Mst. Ram Dei, and as to 
the steps she should: take in case she should decide to do so. 
This, on the face of it, is very improbable. On the other hand, 
if her statement that at the time when she wanted to offer the 
boy Madho Ram in adoption, he was 7 or 8’ months old be accepted 
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and the statement of the date of the birth of the boy in the 
application for the appointment|of a guardian be assumed to be 
correct, then the offer could not have been made till long after the 
adoption of Gur Saran. We further find that the relations between 
the husband of Mst. Lachmi Dei and herself were not of the 
most cordial kind. There was undoubtedly some misunderstand- 
ing which resulted in a criminąl complaint being filed against 
the husband, although it might! have been filed not at the ins- 
tance of the wife but possibly at the desire of her father. This 
was followed by a suit by the husband against the wife and her 
father for restitution of conjugal rights, There is also the out- 
standing fact that before the birth of Madho Ram she had only 
one son, Sita Ram, alive and aj step-son, Radha Kishen. Sah 
Gopi Saran appears to hav€ been possessed of substantial proper- 
ty, and it is difficult to understand that Mst. Lachmi Dei- would 
be ready and willing to give her son, Sita Ram, while no second 
son was born to her in adoption to Mst. Ram Dei, with the 
result that he would be deprived of all right of succession to his 
father’s estate and content himself- with Rs. 200 a month as 
remuneration fixed for the shebait, and perhaps some extra in- 
come which he might derive by holding that office. Mst. Lachmi 
Dei’s statement does not suggest that before December,, 1917, 
when Madho Ram was not born, she had offered to give Sita Ram 
in adoption. On the other hand, if Behari Lal’s statement were 
to be believed, there had been a irefusal to give him in adoption. 
It is admitted by Mst. Lachmi Dei that no letter informing 
Mst. Ram Dei of the birth of Madho Ram was sent to her, if we 
exclude the sending of the alleged notice subsequently. The 
adoption of Gur Saran took place in February, 1918, thus the 
interval of time between the birth of Madho Ram and the 
adoption of Gur Saran was very short, and unless the sending 
of a registered notice be accepted, it is difficult to believe that 
Mst. Ram Dei at Brindaban would necessarily have heard of 
the birth of Madho Ram at Patna, It may further be doubted 
whether Madho Ram being only a month or two old would at 
all be considered a fit and proper boy to be adopted and then 
possibly taken away from the arms of his natural mother. The 
learned Subordinate Judge is of opinion that the story of the 
service of the notice by Gopi Saran is purely a got up one and 
that no Suth notice was in fact! ever sent. He is not prepared 
to accept the suggestion that Mst. Lachmi Dei would be willing 
to part with her son, Sita Ram, at a time when he ‘was her only 


* son, particularly when she had aj step-son who would; in case of 


Sita Ram’s adoption, succeed to the entire estate of her husband. 
He has recorded a finding that itlis clear that Gopi Saran had re- 
fused to give his first son, Sita Ram, in adoption to Mst. Ram 
Dei. -There is the formal evidence of Bihari Lal to prove this 
refusal, and the circumstances support that conclusion. As re- 
gards the offer to give away Madho Ram, we are not satisfied that 
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_ this was ever made before the adoption of Gur Saran. The Cv 
time. was .too. short, and it is not satisfactorily proved that a 
notice was received by Mst. Ram Dei before she adopted Gur 
Saran. We must accordingly hold that there being no other S¥_Dxaram 

Å . . . . . . ARAIN 
suitable boy available, Mst. Ram Dei was justified in adopting D 
Sah Gur Saran, who was her sister’s grandson and was eligible Gur 
to be adopted under the Hindu Law. SAAN 

For these reasons we dismiss this appeal with costs. Kendall, J. 


Appeal dismissed 
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CHAKHAN LAL AND OTHERS (Defendants) 
versus j, ae 
KANHAIYA LAL (Plaintiff) anw® orHERs (Defendants)* 1928 
Hindu Law—Mitakshara—Joint family property—Mortgage, terms of 
—Jointly executed by two brothers, one declaring himself to be only Noy 
a surety—Joint liability, question of—Antecedent debt—Surety, Suraman, J. 
liability incurred as—Charge on family property, validity of-—Minor Kennara, J. 
sons of mortgagors, question of liability of. 
Even as a surety no Hindu manager can charge the family 
property so as to effect a-valid alienation. Raja Brij Narain v. 
Mangla Prasad, 1. L. R., 46 AIL, 95, referred to. 
One CL executed in 1917 a mortgage-deed as security for pay- 
ment of the amounts due from him to the plaintiffs on hundis 
previously executed. Subsequently certain hundis were executed 
jointly by CL and his brother BR. After this a fresh mortgage 
was executed in 1918 jointly by CL and BR, acting for them- 
selves and as guardians of their minor sons, the consideration 
being the sum due on the previous deed by CL, an amount due on 
the hundis executed jointly by the brothers and a further sum 
part of which was left with the creditor for subsequent payment. 
This last document stated that BR was also liable for the previous 
deed of 1917 by means of the hundis in lieu of which it was exe- 
cuted, that the two brothers ‘have borrowed Rs.20,000 and shall 
pay the said sum to the creditor within three years,” that “for the 
satisfaction of the aforesaid creditor they, the executants, pledge 
and hypothecate i in lieu of that debt the property specified in the 
document,” that “BR had joined in the execution of the docu- 
ment and mortgaged his share of the property simply as surety,” ° * 
that the creditor should realize his money first from CL’s share 
but if he failed to realize it from the said share, he should realize 
it from the share of BR and that “if BR paid Re.19,000 to- 
gether with interest, his share of the property would be considered 
as relegsed”. A suit having been brought on the basis of the 
mortgage of 1918, held: (1) that the amounts due on the previous . gp» 
hundis were antecedent debts and a valid charge was therefore 
created on the family property of CL and the lower court was 
right in passing a decree for sale not only as against CL but as 
against his sons; (2) that there was a joint liability undertaken 
by both the executants who made themselves jointly liable for 


payment: of the whole debt; (3) that the undertaking given by 
ž ' *B, A. No. 195 of 1925 
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BR to pay, the debt together with interest in case CL failed to do 
so, was a liability which was binding not only on BR but also 
_on his sons; and (4)that the;sum of Rs. 2,800 evidenced by the 
hundis executed jointly by BR and CL was in the nature of an 
antecedent debt in lieu of which BR was entitled to alienate pro- 
perty and even if it be assumed that the liability of BR for this 
‘amount’ was that of a mere surety, such an obligation under the 
Mitakshara constituted:a debt and the sons were bound by his 
alienation in order to secure it. As regards the balance, viz., the 
previous sums of Rs.10,000'and Rs.1,800 the liability of BR 
as surety did not entitle him to alienate the family property and 
no valid charge on the family property of BR was created for 
this balance but his liability as surety stood and that liability the 
sons could not repudiate. | 
First APPEAL from-a’ decree of Basu Kasur Prasap, Sub- 
ordinate Judge of Agra. i 
Sankar Saran, Gopinath Kunzru and H. P. Agarwal, for the 
appellants. i i 
Girdharilal Agarwala and Narain Prasad Asthana, for the 
respondents. : ; í 
The following judgment was delivered by 
SULAIMAN, J.—This is a defendants’ appeal arising out of a 
suit on the basis of amortgage-deed, dated July 25, 1918. This 
appeal was originally connected with first appeal No. 187 of 1925 
which has already been disposed :of. It is on the paper-book of 
this latter appeal that all the relevant documents are to be found. — 
Chakhan Lal was a contractor carrying on business at Agra 
and in the course of his business he borrowed money on hundis 
from the present plaintiffs. On'October 2, 1917, he executed a 
mortgage-deed as security for the payment of the amounts due 
from him on the hundis previously executed. The total amount 
due on the hundis aggregated to Rs.10,000. It was mentioned in 
the deed that the old hundis would be renewed from time to 
time. Subsequent to this deedi certain hundis were executed 
jointly by Chakhan Lal and his brother Balak Ram, the principal 
amount advanced on such hundis being Rs. 2,800. After this, on 


` July 25, 1918, a fresh mortgage-deed was executed jointly by 


Chakhan-Lal and Balak Ram, acting for themselves and as guar- 
dians of their minor sons. The'consideration for this deed was 
the sum of Rs. 10,000 due on the previous deed of October 12, 
1917, executed by Chakhan Lal, Rs. 2,800 due on the hundis 
executed jointly by the twa brothers totalling Rs. 12,800 and a 
further sum of Rs. 7,200 out of which part was paitl at the time 


- and Rs. 5,400 were actually left in the hands of the ¢reditor for 


subsequent payment.’ As there has been some controversy as to 

the correct interpretation of this document, it is necessary for us 

to recite its terms briefly. In the opening portion of the docu- 

‘ment there is a recital that although the previous deed of Octo- 

ber, 1917, was executed by Chakhan Lal alone yet Balak Ram also 

was liable by means of the hundis in lieu of which it was exgcuted. 
| 


i 
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The two brothers then declare that they have borrowed Rs. 20,000 
and shall pay the said sum to the creditor within three years and 
promised that they shall continue to pay interest on the said sum 
after every two months without fail and further declare that for 
the satisfaction of the aforesaid creditor they, the executants, 
pledge and hypothecate in lieu of that debt the property specified 
in the document. Reading these clauses together there can be no 
doubt that initially there was a joint liability undertaken by both 
the brothers.for the payment of the entire amount of the mort- 
gage-debt. There is however a-clause towards the end of the 
document which declares that Balak Ram had joined in the 
execution of the document and mortgaged his share of the pro- 
perty simply as surety; that the creditor should realise his money 
first from Chakhan Lal’s. share of th@property, but if he failed to 
realise it from the said share, he should realise it from the share 
of Balak Ram. There was a further provision that if Balak Ram 
would pay Rs. 10,000 together with interest,.his share of the 
property would be considered to be released. These provisions 
undoubtedly indicate that the liability of Balak Ram at least for 
the. bulk of the consideration was not that of a principal but of a 
surety only. f 

The court below has decreed the claim in full except as 
regards the costs of a previous suit which had been claimed by the 
plaintiffs. Several points are urged on behalf of the defendants 
in this appeal. ; 

Taking up the case of Chakhan Lal, it is contended that the 
consideration for the mortgage-deed in suit has not been estab- 
lished. Stress is laid on the fact that the plaintiffs have not 
produced their regularly kept account books. We are, however, 
of opinion that: this contention cannot prevail. The original 
hundis; in lieu of which the bond was executed, have been pro- 
duced from the custody of the plaintiffs and they are admittedly 
signed by Chakhan Lal. Being negotiable instruments there is a 
presumption of the passing of consideration. ‘The fact that they 
are still in the possession of the plaintiffs also suggests that they 
were not paid till the mortgage-deed was executed. Lastly there 
is the acknowledgment by Chakhan Lal himself in the deed tkat 
the amounts due”oh those hundis are outstanding. Chakhan Lal 
has not gone into the witness-box to rebut all this evidence and 
we find. it impossible to hold that the mortgage-deedewas without 
consideration. The plaintiffs admitted however that Rs. 5,400, 
which had een left in their hands for subsequent payment, werc 
not paid.* There is no point in the suggestion that Rs. 600 which 
were paid before the Sub-Registrar should be deducted. Even if 
the amount was required for the expenses of the execution and 
registration of the document and remuneration for legal advice 
the mortgagors undertook to pay it. The payment of the sum of 
Rs. 1,200 evidenced by the promissory note is also fully estab- 
lished. There is no force therefore in the appeal preferred ca 
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behalf of Chakhan Lal. | 

As regards Chakhan Lal’s sons also we are of opinion that 
their appeal must fail. The amounts due on the previous hundis 
and pronote were undoubtedly antecedent debts, the payment of 
which was binding on the joint family property. There is no 
suggestion that these debts were in any way illegal or immoral. 
A valid charge was, therefore, created on the family property of 
Chakhan Lal and the court below was right in passing a decree for 
sale not only as against Chakhan Lal but as against his sons. 

As regards Balak Ram, it was first contended that there was 
no consideration for his undertaking to be a surety. This con- 
tention, in our opinion, cannot be accepted. In the first place 
there was the outstanding liability of Chakhan Lal himself 
which was re-acknowledged by him and.a fresh bond was going 
to be executed by him in lieu of his previous hundis. If, as the 
deed recites, the creditor was not' willing to give further credit 
to Chakhan Lal and Balak Ram stood surety for that purpose, 
there would be good consideration for his undertaking. In the 
second place the previous hundis for Rs. 2,800 had been executed 
jointly by the two brothers and they would form some considera- 
tion for the deed. Lastly, there was a promise to pay a further 
sum by the creditor and that promise also would be good consi- 
deration. Even if, therefore, Balak Ram did not personally 
benefit from any of the advances made, it cannot be said that 
his undertaking was without consideration and therefore void as 
against him. 

It was next contended that according to a correct interpre- 
tation of the mortgage-deed Balak 'Ram was not jointly liable for 
the whole amount but that hë undertook the liability only for the 
sum that might be subsequently paid by the plaintiffs. We have 
already set forth the principal provisions of the bond and have 
indicated that, in our opinion, this interpretation of the bond is 
not correct. There was a joint liability undertaken by both the 
executants who made themselves jointly liable for the payment 
of the whole debt. .No doubt the deed made it clear that the 
position of Balak Ram was that ofia surety and that he would he 
liable if the property of Chakhan Lal was proved to be insufficient 
to pay the amount. There was a further provision that if Balak 
Ram patd Rs. 10,000 with interest! he would be released from all 
further liability. We are, therefore, of opinion that so far as 
Balak Ram is concerned he cannot successfully urge that he is not 
bound by the deed. ° 

The last point to consider is the liability of the song of Balak 
Ram. The learned advocate for these sons has strongly contended 
that there was no legal necessity for Balak Ram to charge the 
family property and that if there was no actual debt due from him 
he was not.entitled to hypothecate joint family property and ac- 
cordingly there is neither a debt due from Balak Ram and his 
sons nor is there any valid charge created on the family property. 

[i 
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That it is open to a father to undertake liability as a surety for the Cvr 
payment, of a debt due by another person cannot be disputed. 
The contention, however, is that there is no such liability in res-- 
pect of a debt which is not already due but which is promised to CHARHAN 
. be advanced subsequently. In the Mitakshara there is a separate a 
section in chapter 6 devoted to the obligations of sureties. Surety- Kanuarva 
ship is described as being of three classes, viz., for appearance, for 1 
confidence and for payment. It is expressly provided that on Sulaiman, J. 
failure of a suretyship for payment the sons have to pay the 
amount. The commentary on the original text of Yajnavalkya 
is clearer still for it expressly lays down that where a person pro- 
mises to pay the amount in case the principal debtor does not pay, 
the sons are liable to pay it. The contention that the text and the 
commentary refer only to a case where the amount has been pre- 
viously paid and exists as a debt was repelled by this High Court 
in the case of the Maharaja of Benares v. Ram Kumar Misser(*). 
That case was followed by the Calcutta High Court in the case 
of Rasik Lal Mandal v. Singheswar Rai(t). The same view has 
been accepted in Madras. There can therefore be no doubt that 
the undertaking given by Balak Ram to pay the debt due to the 
plaintiffs in case Chakhan Lal failed to pay the amount was a 
liability which was binding not only on Balak Ram but also on his 
sons. i 
A subsidiary question as to whether the liability is as regards 
the principal only or also interest due on the amount has also been 
raised. We are, however, of opinion that the undertaking given 
by the surety was for the whole amount due, viz., for the principal 
and interest and the sons are liable to pay the whole amount. Had 
the liability been confined to a fixed sum, the sons could not have 
been liable to pay interest on that principal sum. 
The last question to consider is whether a valid charge has 
been created by Balak Ram on his joint family property. So far 
as the sum of Rs. 2,800 evidenced by the hundis executed jointly 
by Balak Ram and Chakhan Lal is concerned, we are of opinion 
that they are in the nature of antecedent debts in lieu of which 
Balak Ram was entitled to alienate the property. Even if it be 
assumed that the liability of Balak Ram for this amount was that ° - 
of a mere surety there is no doubt that the Mitakshara treats such 
an obligation as a “debt” incurred by the surety on account of his 
having become a surety. We may quote in this corfnection note 
No. 10 in section 4. y 3 
Likewise the sons shall pay an amount equal to his father’s 
debt incurred by his becoming surety, without any interest. - 
The preVious hundis executed by Balak Ram created an obli- 
gation in the nature of a debt and the sons are bound by his 
alienation in order to secure it. i 
-As regards the balance of the amount, viz., the previous sum 
of Rs.10,000 and a further sum of Rs.1,800, the liability of the 
(*)el LR. 26 All, 611 ; (t) LL. Ra 39 Cal, 843 
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Civ father as surety did not entitle him to alienate the family pro- 
1923 Perty. / oa ; ° 
Their Lordships of the Privy'Council in the famous case of 
CHAKHAN Raja Brij Narain v. Mangla Prasad(*) have summed up the 
>» various propositions as a result of the authorities considered. They 
Kanuatya must be taken to have laid down exhaustively the law relating to 
iar the power of the manager of a joint Hindu family as regards the ` 
Sulaiman, J. alienation of the family property.| No manager can alienate oc 
burden the joint estate except for purposes of necessary or for an 
antecedent debt. It follows therefore that even as a surety he 
cannot charge the family property so as to effect a valid alienation. 
We must therefore hold that no valid charge on the family pro- 
perty of Balak Ram was created fot this balance. But his liability 
as surety stands and that liability ithe sons cannot repudiate. 
We accordingly dismiss the appeals preferred by Chakhan 
Lal and his sons and also the appeal of Balak Ram. But we allow 
the appeal of the sons of Balak Ram in part and direct that a 
mortgage decree for the payment of the whole sum due should be 
passed against Chakhan Lal and his sons, the amount to be realised 
by sale of the property mortgaged|by them, with a further liabi - 
lity under order 34, rule 6, if necessary. We further declare that 
the shares of Balak Ram and his sons are also liable for the pay- 
ment of Rs. 2,800 together with interest in case the whole amount 
has not been satisfied by sale of the property belonging to Chakhan 
Lal and his sons. As regards the balance of the amount we 
declare that the' liability of Balak!Ram and his sons would arise 
only if the property mortgaged by Chakhan Lal and his sons is 
proved to be insufficient to pay the amount of the mortgage debt. 
In case of such deficiency the claim would be decreed against Balak 
Ram personally, and against Balak Ram’s sons to the extent of 
joint family property in their hands, the creditor having the 
remedy to realise the amount by attachment and sale of any joint 
family property in the hands of Balak Ram and his sons as well 
as any other property that may belong to Balak Ram personally. 
We further declare that if Balak Ram and his sons pay in all 
Rs. 10,000 with interest they would be released from all further 
- ° liability. As the appeal fails substantially, we direct that the ap- 
pellants will bear their own costs jand pay the costs of the res- 
pondents. F 
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contracted for the business—Minor member-—Liability of, question- 


of. Ye. : 

` A joint family can be a partner in a business firm and the 

partnership does not dissolve with the death of the managing 

x’ member of the family. Mewa Ram v. Ram Gopal, 24 
A. L. J. R., 413, followed. 

Under section 99 of the Civil Procedure Code an appellate 
court cannot interfere on the ground of multifariousness unless 
the defect has affected the merits of the case or the jurisdiction 
of the court. 

Plaintiff’s grandfather SL and his uncle KD, who formed a 
joint Hindu family, started in 1860 two family firms, SLGC and 
KDRB, which flourished for a large-number of years. Consider- 
able property was acquired out of the main firm SLGC and other 
shops were financed by it and th€ir profits were shown as the 
profits of the main firm. Plaintiff admitted that he and his 
grandfather were liable for the debts of the firm SLGC. Firm 
KDRB was closed in 1915 and a balance of the amount due to 
the main firm was struck in the account books of the latter firm. 
On the same date a new firm KDGS was started by KD with the 
knowledge and consent of plaintiff’s natural guardian and grand- 
father who died in 1916, plaintiff then being a minor. The 
account books of ‘the new firm were not forthcoming but it was 
found that plaintiff and KD formed members of a joint family. 
Held, that KDGS -was a mere offshoot of the family business 
styled as SLGC and therefore plaintiff’s liability for the debts of 
both these firms was on the. same footing as the liability of a 
minor’member of a joint Hindu family for the obligations of an 
ancestral family business. For debts contracted for the purpose 
of such business, not only the property of the firm but the joint 
family property of the firm would be liable. Mahabir Prasad Misir 
v. Amla Prasad Rai, 22 A. L. J. R., 295 and Raghunathji Tara- 
chand'y. The Bank of Bombay, 34 Bom., 72, followed. Plaint- 

_ iff, however, cannot be liable personally for these debts nor can 

‘any self-acquired property of his be liable. ; 

Fist APPEAL from the decree of Basu Ray RAJESHWAR 
Sanar, Additional Subordinate Judge of Aligarh. 

B. E. O’Conor, B. Malik and Shiam Krishna Dar, for the 
appellant. ` 

Haribans Sahai, Peary Lal Banerji, Uma Shankar Bajpai, 
Kailas Nath Katju, Girdhari Lal Agarwala, Bhagwati Shankar, 
Narain Prasad Asthana, Panna Lal and P. M. L. Verme, for the 
respondents. i ° : 

The judgment of the Court was delivered by 

SULAIMAN, J.—First Appeal Nos. 450,- 101, 520 and 544 
are all connested and we propose to dispose of them by one 
principal judgment. Gauri Shankar filed two suits for omnibus 
declarations that a large number of documents like simple mort- 
gages, usufructuary mortgages, sale-deeds and releases and 

* decrees obtained on the basis of other documents as well as cer- 

tain auction sales which have taken place are not binding 
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on the plaintiff. Some of the mortgagees have sued for their 
money. The persons interested | i in the various transactions 
which amounted to about 51 in number were numerous. About 
68 defendants were impleaded in the court below in the first 
instance and the number has swelled considerably in consequence 
of the deaths of several of them, and their representatives having 
been brought on the record in the court below and in this court. 

Briefly speaking the plaintiff’s case was that he was a minor, and 
daring his minority his uncle, Keshab Deo, started an entirely new 
shop styled Keshab Deo Gauri Shankar in 1915 to which the 
plaintiff on account of his minority could not be legally made a 
partner so as to be liable for the obligations; that his uncle 
Keshab Deo has executed a pase number of documents and raised 
money on the security of the plaintiff’s share in the family pro- 
perty which is by no means liable. The plaintiff’s case rested 
on the assertion that the plaintiff and his uncle were not mem- 
bers of a joint Hindu family.’ Although a long list of the 
various transactions was attached to the plaint they were not 
separately and specifically dealt with, and the necessary particu- 
lars were not supplied. The court called upon the plaintiff to 
supply further particulars, which were given in the application 
dated July 9, 1923, but even there the plaintiff did not deal 
with the various deeds separately, nor point out the irregularities 
in the previous suits on which he was going to rely. 

The defence raised by the various defendants had one com- 
mon feature about it, viz., that there was an assertion that the 
plaintiff and Keshab Deo, defendant, were members of a joint 
Hindu family and that the firm, Keshab Deo Gauri Shankar, on 


“account of which most of the debts were incurred, was a joint 


family business, the-liability of which was binding on the plaint- 
iff, There was of course 2 denial: that there had been any irregu- 
larity in obtaining the various decrees, and also a denial that the 
plaintiff had in any way been prejudiced. Several defendants 
also took the plea that the suit was bad for multifariousness inas- 
me as numerous causes of action had been wrongly joined to- 
gether. 

The learned Subordinate Judge framed several issues includ- 
ing the one as to the question jof multifariousness. Unfortu- 
nately he postponed the decision, of the last-mentioned issue till 
all the evidence had been recorded and then summarily disposed 
of it, holding that the suit Was not defective. 

No doubt the joining together of so many cases of action’ 
and impleading such a large number of defendants was very 
inconvenient and embarrassing. ! But now that the whole evi- 
dence has been recorded, it is too laté for us to consider the defect 
of multifariousness, as under section 99 of the Code of Civil Pro- 
cedure an appellate court cannot interfere on this ground unless | 
the defect has affected the merits of the case or the jurisdiction 
of the court. As regards some of the decrees the courte below 


x 


~ 
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has found that no, cause of action has arisen within its jurisdic- 
tion, but the suit with regard to them has been dismissed and not 
decreed. It is, therefore, not possible for us to dismiss the suit 
in appeal on the preliminary ground that it is bad for multi- 
fariousness. i 
‘ In his plaint the plaintiff admitted that a firm styled Sham 
Lal Gokul Chand was started about 1860 at Hathras and another 
was opened at Patna. In paragraph 4 of the plaint it was 
admitted that both these shops are still going on. The plaint- 
iff’s case was that so far as this business is concerned it was the 
family business of the plaintiff and Keshab Deo, and there was 
no suggestion that it has been dissolved owing to the death of 
either the plaintiff’s father or grandfather. In the court below, 
as noted by the learned Subordinate Judes on page 116, the 
plaintiff did not deny his liability to pay the debts of this firm 
Sham Lal Gokul Chand, nor challenged the transfers made to 
pay off the debts of that firm. His whole case was that a firm 
styled Keshab Deo Gauri Shankar was an entirely new firm, 
started by Keshab Deo at a time when the plaintiff was a minor, 
and though in that firm the plaintiff was not a partner so as to 
be liable for its debts, the plaintiff could not be taxed with the 
indebtedness of this new firm. 

ere is no direct evidence to show when the firm Sham Lal 
Gokul Chand was established. Some of the defendants however 
admitted the plaintiff’s allegation that it was started in 1860. 
We may take it that the plaintiff admits that it was started at 
least as early as that year. At that time admittedly the plaint- 
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iff was not born, but his grandfather Sham Lal was alive and so` 


was his great-grandfather Ganga Ram. Sham Lal had three 
brothers, Mukund Lal, Gokul Chand and Salig Ram. As to 
Mukand Lal, it is admitted on behalf of all the parties that he 
went out of the family on being adopted by a stranger. The 
oral evidence on bthalf of the plaintiff is to the effect that there 
was a coniplete separation between Ganga Ram and his four sons, 
and there was an actual partition of the existing assets. This is 
alleged to have taken place, some time about 1860 although no 
definite date.is fixed, and there is no direct documentary evidence 
to prove any such partition. On the other hand, on. behalf of 
the defendants it was alleged that there was no partition or sepa- 
ration at all, and that the family has continued to bê Joint and 
the plaintiff is’ still joint with his fincle-Keshab Deo. It-may 
however be faken for granted that the documentary evidence as 
well as the oral evidence on both sides go to show that Salig Ram 
did not get anf share out of the profits of the business Sham Lal 
Gokul Chand. The plaintiff’s case is that Salig Ram actually 
separated at the time of the general partition of the family pro- 
perty. The suggestion on behalf of the defendants is that Salig 
Ram might himself have walked out of the family which did 


` not inyolve a disruption of the joint status of the remaining 
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members of the family. | ; 

In view of the remarks made above we have no hesitation, 
in coming to the conclusion that the firm styled as Keshab Deo 
Radha Ballabh was a firm in which, to say the least, the main 
firm Sham Lal Gokul Chand was a partner and for the liabilities 
of which that firm was responsible. The plaintiff does not dis- 
pute that his grandfather Sham Lal and he himself were interested 
in the main firm and were liable! for the debts of the main firm. 

The firm Keshab Deo Radha Ballabh continued to exist up 
to the year 1915. This firm was closed- down on Katik Badi 15, 
Sambat 1972. On that date a :balance of the amount due by 
this firm to the main firn Sham Lal Gokul Chand was struck _ 
in the account books of the latter firm and it was found that 
Rs. 11,042-4-3 were due. On the same date and at the same 
place a new firm styled Keshab Deo Gauri Shankar was started 


‘and the liability of Keshab Deo Radha Ballabh for ` 


Rs. 11,042-4-3 was transferred to Keshab Deo Gauri Shankar ~= 
in the account books of the main firm. The learned counsel 
for the appellant contended that this circumstance showed that 
the firm Keshab Deo Radha Ballabh had:not been prosperous and 
there was a net loss of over Rs. 11,000 suffered by it. In the 
absence of the account books of the firm Keshab Deo Radha 
Ballabh we are not prepared to draw any such inference. The 
entry merely indicates the extent of the outstanding liability 
of Keshab Deo Radha Ballabh toi the main firm Sham Lal Gokul 
Chand. In other words it represents the capital invested by the 
main firm in this other shop. It does not in any way indicate 
that that firm had no assets, nor does it show that it in any way 
represents the net loss. Had we the account books of these two 
firms, we would then have been in a position to know 
whether that firm had any assets.| We only know “that the liabi- 
lity of the old firm Keshab Deo Radha Ballabh to the main firm 
was transferred to the firm Keshab Deo Gauri Shankar. This fact 
is consistent with the defendants’ theory that the new firm was 
really a continuation of the old firm, the stranger partner going 


out”. i 
$ % % h % 3$ = 

The, firm Keshab Deo Gaui Shankar commenced its busi- 
ness on the very day on which the firm Keshab Deo Radha 
Ballabh was closed, and it *carried on its business on the same 
premises. It carried on its business at that placè „for several 
years, and when the business became slack it was transferred to f 
a room in the shop of Sham Lal Gokul Chand. ° We also find ` 
from the evidence of Ram Sarup that the nature of the business 
carried on by Keshab Deo Gauri Shankar was similar to that 
carried on by Keshab Deo Radha 'Ballabh as well as the main firm | 
Sham Lal Gokul Chand. We have already noted that even the 
plaintiff’s witnesses admit that this firm was started outeof the ` 


| « 
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funds of the main firm. We -have therefore -no hesitation in 
coming sto the conclusion that the interest of Sham Lal’s family 


- in the firm Keshab Deo Gauri Shankar was similar to the interest 


yo 


of the family in Keshab Deo Radha Ballabh. Thus in 1915 to 
1916, while Sham Lal was alive, he was liable for the debts of the 
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firm Keshab Deo Gauri Shankar, inasmuch as the family business Kassan Han Deo 


was interested in it in the same`way as before. It is impossible 
to hold that the firm Keshab Deo Gauri Shankar was a new 
business, started independently of the family by Keshab Deo, to 
which Gauri Shankar, a minor, had been for the first time ad 
mitted as a partner. On the other hand we accept the view of 
the court below that the firm Keshab Deo Gauri Shankar was the 
firm in which the plaintiff’s familygwas interested. The learned 
Subordinate Judge had recorded -his finding on page 118 on this 
point in the following words :— 

The plaintiff’s own evidence therefore goes to prove that the 
firm Keshab Deo Gauri Shankar is an ancestral firm in which 
originally his father was a partner and had started the business 

> under the name of Keshab Deo Radha Ballabh which itself was a 
- _ branch of the ancestral firm Sham Lal Gokul Chand and that the 
plaintiff is a partner in-the firm Keshab Deo Gauri Shankar. 

“It has been strongly. contended on behalf of the plaintiff 
that, although Sham Lal was interested in the business Sham Lal 
Gokul Chand, he was interested in his individual capacity as a 
mere partner, and his family consisting of his son and grandson 
was not at all interested. It is impossible to accept this position. 
There are many circumstances indicating that it was Sham Lal’s 
family that was interested in the firm and not Sham Lal in his 
individual capacity. We may, for instance, mention the fact that 
several shops and branches were opened in the name of the 
descendants of Sham Lal, viz., Kishen Lal and Gauri Shankar. We 
may also point out that the expenses of Kishen Lal and Gauri 


Shankar were incurred out of the funds of the main family firm. 


Indeed separate khata exist in their names. The plaintiff in 
paragraph 4 of the plaint did not suggest that this business was 
the exclusive business of Sham Lal which he inherited for the first . 
time on ‘his death in 1916. Had that been so, the partnership e 
would have been dissolved on the death of Sham Lal, but the 
plaintiff admits that the shops at Hathras and Patna’ are still 
going on, and he is liable for its outstanding debts.e* Tt is there- 


. fore impossible to accept the position that the present plaintiff 


= became inttrested in the main firm for the first time on the death 
“of his grandfather, and that although so far as the main firm is = 
, concerned hte admits his liability, the partnership in Keshab Deo 


Radha Ballabh, even if Sham Lal was interested in it, must be 
deemed to have been dissolved in 1916 when he died, and that 
the plaintiff being a minor could only be admitted to the benefits 
of it and not its liabilities. The view of the learned Subordinate 
Judge is that even the firm Keshab’ peo Gauri Shankar is a mere 
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offshoot of the family business Sham Lal Gauri Shankar with no 
stranger partner in it at-all, and it is therefore on the same footing 
as the joint family ancestral business Sham Lal Gokul Chand. We 
accept that finding. 

It follows that as a joint family does not die on the death of 
its managing member, there could be no dissolution of the part- 
nership, even if it was a mere partnership, when Sham Lal died. 
That a joint family can be a partner is well established in this 
court. Mewa Ram v. Ram Gopal(*). 

In order to determine the extent of the liability of the 
plaintiff to the debts of this firm it is also necessary to consider 
whether the interest of Sham Lal in the main firm was that of a 
member of a joint Hindu family with Gokul Chand and Keshab 
Deo or was that of a mere partner. As already pointed out, the 
plaintiff’s case is that there was a'complete separation and after- 
that Sham Lal Gokul Chand carried on this business jointly ‘as 
mere partners and not as members of a joint Hindu family. On 
the other hand the defendants’ case is that they continued to be 
members of a joint Hindu family.| 

There is of course the initial presumption against the plaint- 
iff that the two brothers Sham Lal'and Gokul Chand were mem- 
bers of a joint Hindu family. The fact that Makund Lal went 
out of the family owing to his adoption did not have the effect 
of any disruption. The circumstance that Salig Ram separated 
would undoubtedly have considerable bearing on the question, 
but his going out of the family might be the result of a complete 
partition between all the members or his individual separation. 
The oral evidence on both sides is not independent and reliable 
so that implicit faith could be placed on it. The learned Sub- 
ordinate Judge has not based his conclusion on the oral evi- 
dence. He is of opinion that the evidence produced by the 
plaintiff as the actual partition having taken place is not convinc- 
ing. He heard the witnesses and'has disbelieved them, and we 
are not prepared to say that he was wrong in not being satisfied 
with the plaintiff’s case of an actual partition among all the 
members of the family. The position then is that the evidence 
is nil on either side. We have the fact that Salig Ram did separate. 
If there, had been a general partition, then the burden would lie 
on the depadst to establish that there was. a subsequent 
reunion. e defendants might then have to show that there 
was some agreement between Sham Lal and Gokul Chand to 
reunite, though that agreement may be inferred from their sub-' 
sequent conduct. Bhima Rout v. Dasarathi Das(~). On the 
other hand, if Salig Ram alone separated then there would be no - 
presumption that the remaining members remained united, but 
the fact of their having continued to remain united might, with- 


out proving any special agreement, have been inferred from the 
(*) 24 A. L. J. Ru 413 
(4) L L. R, 40 Cal, 323 A 
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subsequent course of conduct. We may quote in this connec- 
tion the observations of their Lordships in the case of Palani 
Ammal v. Muthuvenkatachala Moniagar (+): 

It\is also beyond doubt that a member of such a joint family 
can separate himself from the other members . . . . and that the 
remaining co-parceners, without any special agreement amongst 
themselves, may continue to be co-parceners and to join as mem- 
bers of a joint family in what remained after such a partition of 
the family property. That the remaining members continued to be 
joint may, if disputed, be inferred from the way in which their 
family business was carried on after their previous co-parcener 
had separated from them. 

Thus, even if we assume that Salig Ram separated, the 
„ defendants can show from the subsgquent conduct of Sham Lal 
and Gokul Chand that they continued to remain united. 

% 3e 3h % % 

Having considered the entire oral and documentary evi- 
dence we have come to the conclusion that the finding of the 
learned Subordinate Judge that the plaintiff has failed to prove 
that his family was separate from that of Keshab Deo’s must be 
accepted, and that it must be held that the plaintiff and Keshab 
Deo formed members of a joint Hindu family which had been 
carrying on the business styled as Sham Lal Gokul Chand, and 
which later on had an offshoot called Keshab Deo Gauri Shankar. 

In this view of the matter the plaintiff’s liability for the 
debts of both those firms is on the same footing as the liability of 
a minor member of a joint Hindu family for the obligations of 
an ancestral family business. For debts contracted for the 
purpose of such business, not only the property of the firm but 
the joint family property of the firm would be liable. Mahabir 
Prasad Misir v. Amla Prasad Rai(*) and Raghunathji Tarachand 
v. The Bank of Bombay($). Gauri Shankar, minor, however, 
cannot be liable personally for these debts, nor can any self- 
acquired property of his be liable. 

Had the plaintiff brought separate suits against each set of 
defendants in respect of the various alienations, the questions of 


fact which arose in each case would have been considered sepa- p 


rately and threshed out in detail. The plaintiff, however, has 
chosen to bring one multifarious suit, and the allegations in the 
plaint, even after they were supplemented by his. .application 
dated July 9, 1923, were by no means specific or exhaustive. He 
has alleged generally that the alienations made by his uncle 
Keshab Deo were not for legal necessity or on account of any 
business in which the plaintiff was interested, and he has further 
alleged vaguely and generally that he had not been properly re- 
presented. One would have expected the plaintiff to allege 
specific irregularities in respect of each decree which he wanted 
(t) [1924] I. L. R, 48 Mad., 254 at 258 
(*) 22 A. L. J. R., 295 (4) [1909] L L. R, 34 Bom, 72 
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to challenge. A mere general and sweeping allegation that he 
was not properly represented was by no means sufficient. In 
order that the defendants should meet the plaintiff’s case it was 
necessary to allege what particular) irregularities were committed 
which vitiated those decrees. In the absence of such irregulari- 
ties the judgments operate as res judicata and the plaintiff cannot 
be allowed to go behind them. The learned Subordinate Judge 
in his findings on issues 10 and 11 has remarked that the only 
ground on which the plaintiff alleged that he was not liable for 
the decretal amounts was that he Was not a member of the firm 
Keshab Deo Gauri Shankar, and has noted that “the decrees were 
not questioned on any other ground”, If that be the true posi- 
tion then the plaintiff’s case in respect of these decrees breaks 
down a finding that he wês liable for the debts of the firm © 
Keshab Deo Gauri Shankar. 

[His Lordship discussed the evidence at length and came to 
the conclusion that decrees and sales impugned by the plaintiff 
were not vitiated. ] 


Appeals dismissed 
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RADHEY SHIYAM (Defendant) 
versus 
MEWA LAL AND ANOTHER (Plaintiffs)* 

U. P. Excise Act (IV of 1910), sections 40, 41—Rules made under— 
Rule 82—Licensee taking a partner—No sub-lease—Contract Act 
(IX of 1872), section 23—Validity of contract between partners. 

Where the defendant held a liquor contract from the Govern- 
ment and the plaintiffs’ father, in lieu of a pecuniary considera- 
tion, had entered into a partnership with him, in the matter of 
profits and losses relating to the liquor shop, and, on the death 
of their father, the plaintiffs brought a suit for the recovery of 
the amount due to their father as his share of the profits made in 
the business during the continuance of the contract, held, that 
the partnership did not constitute a transfer or a sub-lease by the 
licensee and was not illegal as being i in violation of rule 82 made 
under the Excise Act, and, therefore, the agreement sought to be 
enforced by the plaintiffs did not contravene the provisions of 
segtion 23 of the Contract Act. 

Shiam Bekari Lal v. Malhi and others, 4 A. L. J. R., 1035, 
folloWel. Hormesji Mota Bhai'v. Pestanji Dhanji Bhai, 1. L. R., 
12 Bom., 422, referred to.® ' 

SeconD APPEAL from a decree of D. C. HUNTER? EsQ., Dis- 
trict Judge of Allahabad, confirming a decree of Basu’ RAMESH 
Bar Dixsir, Munsif of West Allahabad. 

Mushtaq Ahmad, for the appellant. 

Kamlakant Verma, for the respondents. 

The judgment of the Court was delivered by _ 

SEN, J.—This is a defendant’s appeal in a suit for accounts 
tS. A. No. 67 lof 1927 
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instituted: by Mewa Lal and Radhey Lal, the two sons of Lala 
Bharathji, „against Babu Radhey Shiam. The defendant held a 
liquor contract from the Government for a period from April 1, 
1922 to March 31, 1923. The license was issued‘solely and exclu- 
sively to Radhey Shiam. The plaintiff came into court with the 
allegation that Radhey Shiam, the defendant, had taken Bharathji 
into partnership with him, in the matter of profits and losses re- 
lating to the liquor shop, that a profit of about Rs.2,000 had been 
made in the said business in which the share of Bharathji came to 
half, and that Bharathji had received only Rs.850 ‘on account of 
his share. The suit was for the recovery of the amount due to 
Bharathji during the continuance of the contract. 


A variety of pleas were taken ingdefence; but we are con- 
cerned only with one of them. It was pleaded that the contract 
entered into between Radhey Shiam and the plaintiff’s father.con- 
travened the provisions of section 23 of the Indian Contract Act 
and. that no claim under the said contract was enforceable by the 
sons of Bharathji. It is contended that the partnership with 
Bharathji amounted to a transfer or a sub-lease of the license and, 
as the license was purely personal to the grantee, the transferee or 
the sub-lessee or his legal representatives could not enforce a claim 
for the recovery of any benefit under such an agreement. Re- 
liance was placed upon a certain number of rules contained in the 
Excise Manual of the United Provinces. These rules -were mani- 
festly made in accordance with the provisions of sections 40 and 
41 of the United Provinces Excise Act (Act No. IV of 1910) 
which have the force of law. It does not appear to us however 
that in admitting the plaintiff’s father into the benefits or into the 
obligations relating to the profits and losses of the business, the 
defendant in any way transgressed against rules Nos. 80, 82 and 
86 of the Excise Manual. These rules provide that the licenses 
. issued to liquor contractors are personal and that transfers and 
-~ sub-leases of these contracts are not permitted except with the 
sanction of the Collector. Where.an agreement is entered into 
between the licensee and a third person in consideration of money, 
contributed by the latter, and the former agrees to give him cer- 
tain benefits in the-share of the profits arising from the business 
and the latter also takes upon himself the liability arisings from 
losses accruing from the said business, it cannot be said „that the 
transaction amounts to a transfer or sub-lease of the liquor con- 
tract. It has been heldin Shiam ‘Behari Lal vy. Malbi and 
` others(t) that where a plaintiff, in lieu of a pecuniary considera- 
tion, enters into a contract with the defendant who had obtained 
a license relating to sale of contracts, and if there was profit, the 
plaintiff was to get a certain percentage out of it and, in case of 
loss, he was to share the liability -with the licensee, the contract 


_ did not constitute a-transfer or-a sub-lease by the licensee and was 
; “(#) [1907] FA. L. J. R, 1035 : 
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not illegal as being in violation of rule 82 made under the Excise 
Act. We are entirely in accord with this view, and we do not 
think that the agreement which .is sought to be enforced by the 
present suit contravenes the provisions of section 23 of the Indian 
Contract Act. | 

A penal law has to be strictly construed and should be inter- 
preted generously in favour of the subject. 

Reliance is placed upon the case of Hormesji Mota Bhai v. 
Pestanji Dhanji Bhai(4). This was a decision with reference to 
section 45 of Act V of 1878 under the Bombay Abkari Act. It 
has not been shown that the provision of the United Provinces 
Excise Act is pari passu with section 45 of the Bombay Abkari 
Act. Moreover, we have not been shown that the restrictions 
placed under the Bombay*Act have been adopted in the license 
issued under the United Provincés Excise Act. 

We consider that this appeal is without force. We dismiss 
it with costs. 


Appeal dismissed 


(#) L L. R., 12 Bom., 422 
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. GOMTI (Applicant) 
, ' Versus ae 
KANHAIYA LAL AND ANOTHER (Opposite parties)* 
Civil Procedure Code, Or. 39, r. 1(4)—Rutles framed under, effect of— 
Stay of execution—Application' for, when cannot be allowed—Case 
pre-eminently suited for grant of injunction. 
In execution of a simple money decree against G’s husband M, 
a building was attached. G’s objection, that the building was 
her own, having succeeded.in the execution department, the 
decree-holders sued G for a, declaration that the property was 
attachable in execution of the decree against G’s husband. The 
decree-holders were successful in the lower court but G filed a 
second appeal which was admitted by the High Court. Held, on 
G’s application for stay of jexecution of the decree against M 
till her second appeal had been decided, that the application can- 
not be entertained. 
APPLICATION for stay of execution of the decree. 
Kapil Dev Malaviya, for the applicant. 
The ‘following judgment was delivered by 
Muxrji, J.—This is an application by one Mst. Gomti for 
stay of execution of a certaħn decree under the following circum- 
stances :— bd 
"Kanhaiya Lal and another hold a decree against Mst. Gomti’s 
husband, Maoon. In execution: of the simple money decree a 
building was attached and Mst. Gomti laid claim to that building 
as her own property. Her objection in the execution department 
having succeeded, the decree-holders, Kanhaiya Lal and another, 
instituted a suit against Mst. Gomti to obtain a declaration that 


* Application in S. A. No. 800 of 1928 
e 


yi 


A.L J.R. HIGH COURT 215 


the property was attachable in execution of the decree against 
Mst. Gomei’s husband. The litigation thus started by Kanhaiya 
Lal and another against Mst. Gomti has come up to this stage that 
Kanhaiya Lal has been successful in the court below and Mst. 
Gomti has filed a second appeal. Mst. Gomti’s second appeal has 
been admitted by two learned Judges of this Court. This’signi- 
fies that she has at least an arguable case. Mst. Gomti now wants 
that the property which she claims to be her own should not be 
sold in execution of the decree against her husband till the second 
appeal has been decided. 

Mst. Gomti, under the previous law, had this remedy that she 
could apply for a temporary injunction under Order 39, rule 1 (a) 
(unamended) and the civil court could grant her such an injunc- 
tion. If there was any case in which an injunction should be 
granted, this was pre-eminently that case. Mst. Gomti has, how- 
ever, been deprived of the remedy which the law allowed to her 
previously, on account of an amendment brought about by the 
Rules Committee and approved of by this Court. Mst. Gomti 
must now see that what she claims to be her house is to be sold 
up. If she is successful in second appeal, she will be thrown into 
another litigation with the auction-purchaser to recover the house, 
if the auction-purchaser takes it into his head to obtain delivery of 
possession over the house after the purchase. The auction-pur- 
chaser will naturally require his money’s worth and try to obtain 
possession of the house. This is a state of things which can now 
only be deplored but cannot be remedied. I have no alternative 
but to reject the application. I order accordingly. 

Application rejected 
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KING-EMPEROR 
Versus 
ANGAD* 
Arms Act (XI of 1878), section 29—Sanction for prosecution—- 
Necessity of. 

The sanction of District Magistrate to prosecute a person found 
in possession of arms without a license at Aligarh was not 
necessary. Amir Abmad v. Emperor, 24 A. L. J. R., 30 and 
Emperor v. Abdul Ghani, Cr. A. No. 544 of 1924 dated 
July 10, 1928, referred to. oe? 

CRIMINAL APPEAL by the LocaleGovernment from an order 
of Art Ausa® Esq., Sessions Judge of Aligarh. 

Uma Shankar Bajpai (Government Advocate), for the 
Crown. - >œ 

Lal Mohan Banerji, for the respondent. 

The judgment of the Court was delivered by 

Datat, J.—The point raised in this appeal is concluded by 


authority. The learned Judge was of opinion that sanction of 
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the District’ Magistrate was necessary to the prosecution of a 
person under section 19(f) of the Arms Act (XI ofs1878) for 
possessing arms without a license in the district of Aligarh. His 
attention was not called, it appears, to the judgment of Daniels, J. 
in Amir Ahmad v. Emperor (t) ‘which was subsequently followed 
by a Bench of two Judges in this Court in Emperor v. Abdul 
Ghafur(~). The learned Judge has missed the point that the 
district of Aligarh was a locality to which section 32, clause ` (2) 
of Act XXXI of 1860 applied on the date in 1878 on which the 
Arms Act came into operation; Clause (2) of section 32 of 
Act XXXI of 1860 enacts as follows :— 
In every such Province, district or place in which an order for 
a general search for agms has been issued and is still in operation 
under Act XXVIII off 15 1857, it shall not be lawful for any person 
to have in his possession any percussion caps, sulphur, etc. with- 
out a license. 

In the district of Aligarh, therefore, in accordance with the _ 
terms of section 29 of the Arms Act, sanction of the District 
Magistrate was necessary only for three months after March 15, 
1878, and not subsequently. It may be repeated here that the 
Government Gazette of the North-Western Provinces for the 
year 1858 contains a notification issued by the Governor-General 
No. 5336, dated December 21, 1858, extending the provisions of 
sections 1, 2 and 5 of ‘Act XXVIII of 1857 to the whole of the 


North-Western Province and at the same time authorising a 


general search and seizure of arms in those parts of the Provinces 
which lie to the north of the rivers Jamna and Ganges. As 
pointed out by Mr. Justice Daniels, this notification has not been 
repealed and reference to it has ‘been repeated in Para. 92 of the 
Arms rules and orders issued under the authority of the United 
Provinces Government in 1924. 

On the merits the aeu must be upheld. We, how- 
ever, think that the fine is unnecessarily heavy. We set aside the. 
Sessions Judge’s order of acquittal, convict Angad under sec- 
tion 19(f) of the Arms Act and impose a fine of Rs.10 or in 
default 15 days rigorous imprisonment. If the fine is not paid 
within two weeks of today’s date in the court of trial, Angad 
shall surrender to undergo the sentence. If any excess "fine has 
been recovered, it shall be refunded. 


Pe. Acquittal set aside 
G) [1925] 24 A. L. J. Re 30 è (#) [1929] A. L. J. R 28 
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RATAN DEI KUNWAR (Plaintiff) 
f versus 
SHER SINGH anp oTHers (Defendants)* 
Mortgage—Redemption of individual properties—Four sunits for— 
Decrees in two allowed to be final—Integrity broken—Liability of 
-mortgagee—Proper accounts not kept. 

Several villages were mortgaged under a single deed by plaint- 
iff’s predecessor to defendant’s predecessor for a consideration. 
Later on the mortgagee rights were transferred by the heirs of 
the mortgagee to several persons. By various transfers the 
equities of redemption of the various villages were also trans- 
ferred to a number of people wh» along with the mortgagees 
eventually became lambardars of various groups of villages. The 
contesting mortgagees remained .quiet and never claimed their 
share of the profits from their lambardar but allowed two decrees 
for separate redemption of two sets of villages to become final. 
Held, that the integrity of the mortgage had been broken, that 
piecemeal redemption should be allowed and that the individual 
liabilities of the villages which were sought to be redeemed should 
be determined. 

Where a mortgagee was duly put in possession of the property 
mortgaged but took no steps to recover the amounts due, he will 
be taken to have realised the entire amount recorded as his share. 

First APPEAL from a decree of Basu HANUMAN PRASAD 
VERMA, Subordinate Judge of Bijnor. 

Peary Lal Banerji and Shabd Saran, for the appellant. 

Iqbal Abmad, K. C. Mital and Ajudhia Nath, for the res- 
pondents. : 

The judgment of the Court was delivered by 

SULAIMAN, A. C. J.—F. A. No. 281 of 1924 and 
F. A. No. 232 of 1925 arise out of two separate 
suits Nos. 156 and 153 of 1922 respectively. These 
were suits brought by Ratan Dei Kunwar and by Kishan 
Kunwar and Bishun Kunwar for redemption of two 
separate villages, Lodhipur, and Niamatullah Nagar. It is neces- 
sary to bear’ in mind that the suits were brought for redemption 
of single villages although altogether fourteen villages had been 
mortgaged under a deed dated November 16, 1869 by the plaint- 
iffs’ predecessor, Sheo Raj Singh, to the defendants’ ftedecessor, 
Usman Khan, for a sum of Rs.100,000. The mortgagee rights 
were transferted by the heirs of Usman Khan on October 27, 1889 
to Darbari Mal and Nath Mal Das in this way that Darbari Mal 
was given 2|3rt share in the mortgagee rights and Sher Singh and 
his colleague were given 1|3rd share. Sher Singh and this man are 
defendants 1 and 2 in the suit, who are the principal contesting 
respondents, in both the appeals before us. They will hereinafter 
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be described as the contesting mortgagees. 

By various transfers the equities of redemption of the various 
villages were transferred to a number of people. Briefly speaking 
it may be stated that by the year 1890 property No. 1 came to 
Badri Prasad, the.grandson of the mortgagee Darbari Mal, Nos, 2-8 
went to Nath Mal Das, who is now stated to have been a benami- 
dar for Darbari Mal, No. 9 went: to Sher Singh and another, the 
contesting mortgagees, and Nos. 10-14 were acquired by one Sher. 
Singh of Kant. 7 

It is an admitted fact that Sher Singh of Kant, on July 2, 
1898, was allowed to pay off Darbari Mal and redeem the 2|3rd 
share of the mortgage from him.' In his finding on issue No. 6 
the learned Subordinate Judge at page 18 (F. A. 232 of 1925) has 
said that 

EA there is no dispute about the redemption of 2|3rd share held 
by, Nath Mal Das and Lakhpat Rai ; that portion of’ the mortgage 
is redeemed. 

So far as item No. 9 is concerned, Darbari’s share of the 
charge undoubtedly subsists. The i|3rd of the mortgagee rights 
vests in Sher Singh and his colleague, the contesting mortgages, 
in all the 14 villages. On June :30, 1914 item No. 14, namely 
Niamatullah Nagar, was transferred to Kishun Kunwar and 
Bishun Kunwar by Sher Singh of Kant, and on July 19, 1914 item 
No. 12, Lodhipur, was transferred to Ratan Dei Kunwar by the 
heirs of Sher Singh of Kant. 

A circumstance, which has jcaused considerable complexity 
and difficulty in the making up. of the accounts, is the fact that 
Darbari Mal became lambardar in 6 villages, Sher Singh of Kant , 
became lambardar of 5 villages and Sher Singh and his colleague, 
the contesting mortgagees, became lambardars of three villages. 
Account books have not been filed to show how these lambardars 
adjusted their accounts. We have, however, a suspicion that 


amounts due by these lambardars, to each other might not have < ` 


been a in full and might have been set off against each other. 
In the court below there were altogether four suits, two of 
which have not now come up in appeal before us. Those other 
suits were also suits for redemption of particular villages. The 
contesting mortgagees did no doubt plead that the plaintiffs in 
the vatious suits were not entitled to redeem their respective vil- 
lages only,but they never in so many words put forward the plea 
that the integrity of the mortgage of 1869 has remained intact and 
the plaintiffs must offer to pay the whole amount ef the mort- 
gage money due, and redeem all the mortgaged properties at one 
and the same time. But an issue was framed by tke court below 
which was numbered as issue No. 2 and was to the effect whether 
the plaintiffs were entitled to redeem part of. the disputed mort- 
gaged property. The learned Subordinate Judge, in his finding 
on this issue, held that the plaintiffs were entitled to redeem differ- 
ent properties individually. He, in so many words, held that the 
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integrity of the mortgage was broken and that the mortgaged 
property was held by different persons and by the mortgagees, 
so that different owners could redeem their property in part. He 
found the issue in favour of the plaintiffs. We have already 
referred to his remarks in his finding on issue No. 6 that there is 
no dispute about the redemption of the 2|3rd share in the mort- 
gagee rights. In disposing of certain objections, on page 190 
(F. A. 281 of 1924), the learned Subordinate Judge again re- 
peated his finding that the ‘integrity of the mortgage was no 
doubt broken. 

In the court below a Commissioner was appointed twice to 
prepare accounts on 'the lines suggested by the learned 
Subordinate Judge. Although the lẹrned Subordinate Judge 
held that different villages could be redeemed separately 
and that only proportionate amounts.of the mortgage money were 
payable, he directed that the profits of all the 14 villages should 
be taken as a lump sum and from.those profits the total amount of 
expenses should be deducted and interest charged on the whole 
amount, and after the total was arrived at, there should be a 
proportionate distribution. A preliminary decree was prepared 
in the terms of the second report of the Commissioner. 

It is conceded now, even by the learned advocate for the res- 
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pondents, that the decree on the basis of this report is to some >` 


extent unjust inasmuch as about 6 villages are shown in the 
account to have yielded no income whatsoever for a long number 
of Years. ‘This will be apparent from a perusal of pages 140 on- 
wards. : This result has been arrived at by the Commissioner on 
the supposition that Sher Singh of Kant and Darbari Mal were 
lambardars of these villages:and they did not pay the due share 
of the profits of these villages to the contesting mortgagees. 

The two sets of plaintiffs, Ratan Dei Kunwar and Kishun 


‘.¢, Kunwar and Bishun Kunwar, preferred appeals from the prelimi- 


nary decrees to this Court. The contesting mortgagees have filed 
cross-objections, but in their cross-objections they did not raise the 
point that the suit for redemption of separate villages should stand 
dismissed. ‘Their ‘complaint is that the amount awarded by the 
court below is inadequate. The position before us, therefore, is 
that out of four separate suits for redemption which were brought 
in the court below, two decrees for separate redemption of two 


sets of villages have become absolutely final and no”appeal has ` 


been preferred from those decrees. Yn the two appeals which are ` 


before us the-contesting mortgagees do not urge.that the plaintiffs 
are not entitled to redeem their villages separately. “As a result of 
the decrees in*the other two suits having become final the present 
contesting mortgagees are not now in a position ‘to submit them- 
selves to a redemption of all the villages; having themselves 
allowed some villages to be redeemed by the other plaintiffs piece- 
meal, Having regard to all these circumstances, we are of opinion 
that ie must be assumed for the purposes of these two appeals that 
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the integrity of the mortgage has! been broken and that piecemeal 
redemption should be allowed. ° 

The learned advocate for the respondents has contended 
before us that although he is not in a position to attack the decree 
for the redemption of different villages separately, he is still en- 
titled to ask this Court to allow him the amount which would be 
found due on the basis of the integrity of the mortgage not having 
been broken. He has advanced: this argument on the ground 
that he is entitled under Order 41, rule 22 of the Civil Procedure 
Code to support the decree of the. court below on a finding differ- 
ent from that on which it is based. We are, however, of opinion 
that this contention cannot be accepted. If the decrees for re- 
demption of individual villgges have to be maintained and cannot 
be touched, and we must call upon the plaintiffs to pay only the 
proportionate amount of the mortgage money due on these 
villages, we must ‘treat the case as if redemption is sought on the 
footing of the integrity of the mortgage being broken. We have, 
therefore, to determine the individual liabilities: of the villages 
which are sought to be redeemed in these two appeals, 

The method adopted by the court below is complex and 
difficult. We, however, think that in the view which’ we have 
taken of the legal position of the, parties, the making of accounts 
can be considerably simplified, and it is now necessary to direct an 
enquiry into the total amount of' income and expenses in respect 
of the entire mortgaged property. 

Before we proceed to consider what would be the just basis 
for directing accounts to be taken, we must dispose of one objec- 
tion which has been strongly urged on behalf of the contesting 
mortgagees. ‘Their contention is that Sher Singh of Kant having 
been the Jambardar of five villages has in fact not made any pay- 
ments of the contesting mortgagee’s share of the profits for certain ` 
specific years and that only a small share of the profits was paid 
to the contesting mortgagees in certain years. The contention of 
the contesting mortgagees is that they should be debited only to 
the extent of the amount which they received from Sher Singh 
of Kant or his heirs. The contention is that Sher Singh of Kant 
became one of the mortgagors through whom the present plaint- 
iffs are, claiming and that if Sher Singh of Kant had appropriated 
some amounts as lambardar, it must be assumed that there was a 
deficit in*the income of the mortgaged property. 

We think that we cannot accept this contention. Sher Singh | 
of Kant had no right in law to obtain possession of tMe,mortgaged 
properties or retain possession of ‘them. Having acquired the 
equity of redemption, which merely gave him the rfght to redeem 
the mortgage on payment of the mortgage money, he acquired no 
more than a mere interest of a mortgagor. ‘It did, however, 
happen that the Board of Revenue appointed him lambardar in 
preference to those who were in possession. But the position of a 
lambardar is that of an agent for the co-sharers who are eatitled 

| 


A. Ls Je Re HIGH COURT 221 


to make realisations and collect rents, The amount which was 
appropriated by Sher Singh of Kant was not appropriated by him 
in the capacity of a mortgagor, but was appropriated or realised 
in the capacity of an agent of the persons entitled to possession. 
If the mortgagees have for all these years remained quiet and never 
claimed their shares from their agent, the lambardar, it seems to 
us unjust and unfair that they should now make the plaintiffs suffer 
for their own negligence and default. It has been pointed out to 


us that in some years decrees have been actually obtained against 
the lambardars. If the mortgagees did not recover the balance, 


of their share of the profits, that was due to their own negligence 
and carelessness, and it seems to us that in a suit for redemption 
of the separate villages, we should net go into the question why 
the mortgagees did or did not sue the lambardar for the recovery 
of their share of the profits. The mortgagor had put the mortgagees 


-in effective possession of the mortgaged property, and it cannot 


be asserted for a moment that if the mortgagees had bestirred 
themselves they would have been entitled through the revenue 
court to recover their profits from year to year. If there was some 
sort of private adjustment on account of the fact that three sets 
of persons were lambardars of three groups of villages, or if it was 
due to negligence and carelessness on the part of the mortgagees 
that they did not recover any share of the profits which they were 
legally entitled to recover from their agent and lambardar, we 
think that the present plaintiffs cannot be made to suffer for that. 
The stipulation in the mortgage-deed that if the profits of the 
property mortgaged be found to be insufficient the mort- 
gagor shall pay the deficiency in interest from year to year, 
cannot apply to a case where the profits have not in fact decreased, 
but the mortgagees have, owing to their own default, failed to 
recover them-from the lambardar. We are, therefore, of opinion 
that in these appeals we should not go into the question whether 
or not the contesting mortgagees were able to recover the amounts 
of the profits from their agent, the lambardar. 

Under section 76(g) of the Transfer of Property Act the 
contesting mortgagees were bound to keep clear, full and accurate 
accounts of all sums received and spent by them as mortgegees 
together with vouchers by which the accounts were supported. 
Admittedly no attempt has been made to produce „any such 
accounts. The learned Subordinate Judge has commented strong- 
ly on the non-production of such accounts and has in fact in his 
finding on, Bsue No. 6 concluded that, having got accounts, the 
contesting ‘mortgagees have not produced them although the court 


: demanded their production. Thus, they have deliberately withheld 


the accounts. Prima facie, therefore, they would be liable to be 
debited with the total amount which ought to have been recovered 
on the basis of the gross rental after deducting the necessary ex- 


_ penses and land revenue etc. But inasmuch as the contesting 


mortgagees were not themselves the lambardars of villages 
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Lodhipur and Niamatullah Nagar iad had not the right to make 
direct collections from the tenants; these villages being finder the 
lambardarship of Sher Singh of Kant, we think that it would be 
equitable and just to make the defendants liable for the propor- 
tionate share of profits which they would have got on the basis 
of actual collections made by the lambardar provided that can 
be established. The true’ position, in our opinion, is that on 
account of the non-production of complete accounts, the presump- 
tion would be against the contesting mortgagees that they had 


realised their due share of the gross rental after making the 


necessary deductions. In particular years, however, if they 
succeed in establishing that the total amount collected by the lam- 
bardar from the tenants wa@smaller, we think that it will be just 
and equitable to make them liable for the proportionate share of 
the amounts so collected and realised, and not hold them liable for 
the amounts which remain unrealised by the lambardar. In our 
opinion, this is the only correct basis of accounting as the position 
now stands. Fortunately the proportionate liability on the vil- 
lages before us on account of the principal mortgage money is 
not now disputed. The table at page 26 (F. A. 281 of 1924) 
shows the proportionate liability on i Lodhipur and Salimpur which 
is now admitted. 


In the absence of any accounts or documentary evidence, 
the court below has assumed that up to October 27, 1889 the 
profits of the mortgaged property| were just sufficient to pay the 
amount of the interest, and that on that date the whole sum of 
Rs.100,000; neither more nor less, was due. This position has 
not been challenged by either party before us. 


It has to be noted that the‘ proportionate liability on the 
villages shown at page 26 represents the entire share of the mort- 
gagees. The contesting mortgages are entitled only to 1|3rd of 
this mortgage money. 


The mortgage-deed of 1869 does not contain any clear sie 
lation that the mortgagee is to take the entire profits in lieu of 
interest. It is entirely silent as regards the surplus. On the 
other hand, it does contain a covenant that if the profits are 
short the deficiency will be paid by the mortgagor together with . 
interest. „Mr. Piare Lal Banerji, on behalf of the two plaintiffs, 
offered to Pay the proportionate amount of the mortgage money 
without any deductions if the respondent would accept his offer. 
That offer was not accepted. The contesting morfgaggees insist 
on an account being taken and on their being credited with the 
shortage in the amount of profits) as compared with the amount 
of interest. When accounts have to be gone into, we think it just 
and equitable that if in any particular year thére was a surplus, 
that should be credited to the account of the mortgagor. 

The mortgage-deed mentioned the various villages by name 
and did not exclude any Laterria in those villages. It emust, 
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therefore, be taken that the entire proprietary interest of Sheoraj 
Singh in those villages was mortgaged., Of course if there were 
any proprietary interests belonging to other persons, they would 
not be deemed to have been mortgaged and in calculating the 
amount of profits the share of profits in ‘respect of such 
proprietary interest would have to be excluded. 

We, therefore, think that it is necessary to call upon the 
court below to get a fresh account prepared on the following 
lines :— 

(1) The account of villages Lodhipur and Niamatullah 
Nagar should be prepared separately. 

(2) The proportionate liability of the mortgage money on 


October 27, 1889 should be taken as given on page26 (F. A., 281 


of 1924). 

(3) In all years the presumption should be that the amount 
of the profits on the basis of gross rental were realised as shown by 
the khatauni for those years. 

(4) If in any one year the contesting mortgagees prove 
that the amount actually collected by the lambardar was less than 
the gross rental, the actual collections should be taken to represent 
the profits for those years. These figures will of course include 
any decretal amount that might have been realised subsequently. 

(5) If no other convincing documentary evidence is pro- 
duced by the contesting respondents, the learned advocate for the 
appellants: concedes that the amounts shown in the khataunis as 
having been realised during particular years should be accepted as 
representing the total collections made by the lambardar. In the 
absence of any more satisfactory evidence the figures in the kha- 
taunis for those years may be accepted as showing the actual 
collections. ` 

« (6) The account should start with the proportionate amount 
of the principal sum as the amount due on October 27, 1889 to 
which should be added the interest from year to year and from 
which should be deducted, the proportionate amount received as 
profits from year to year.: “If in any one year the proportionate 
amount of the profits is less than the proportionate amount of the 
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interest at the contractual rate, the interest on the deficiency, is to- © P 


be calculated at 1 per cent per mensem simple interest, apd the 
. amount of the deficiency is to be debited to the mortgagors. If, 
on the other hand, there is a surplus, that should be credited to the 
account of the mortgagor and wouldego to reduce the amount due 
for the nexteyear. a i 
(7) Fhe amounts to’be deducted’ from the profits will be 
those mentioned in paragraph No. 1 of the mortgage-deed of 
1869. ' ig 
' This, iti our, opinion, disposes of the whole appeal and the 
cross-objections except with regard to the exclusion of certain 
milak land. Neither party is entitled as of right to produce any 
fresh evidence in this case. We, however, direct that they be 
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allowed to produce documentary evidence only and such formal 
oral evidence as may be required for the purpose of proving docu- 
mentary evidence. 

Lakhpat Rai, one of the respondents, is dead, but two bro- 
thers, who are admitted by Mr. Mital to be members of a joint 
Hindu family, are on the record. ' Under the circumstances the 
appeal has not technically abated. Mr. Mital claims that he should 
be awarded separate costs for Badri Prasad and others. They were 


only pro forma respondents and were not interested in the redemp- ` 


tion of the 1|3rd of the mortgaged properties. We do not think 
that they are entitled to any costs.'! They ‘need not appear in the 
enquiry that is to be made in the court below. The usual 10 days 
will be allowed for filing objections, if any. 


KING-EMPEROR (Applicant) 
Versus 
MOTHA (Opposite party)* 

Whipping Act (IV of 1909), sections 4 and 5—Proper interpretation 
of—Juvenile offender—Conviction under section 376 of Penal Code 
—-Appellate court—Power of. 

Upon a proper interpretation of sections 4 and $ of the Whip- 
ping Act a sentence of imprisonment can be inflicted as well 
as whipping in the case of a juvenile offender convicted of rape 
under section 376 of the Penal' Code. + 

Reg v. Kusa, [1870] Bom. H. C. R., Crim. Cases, 70, referred 

to. : 3 

The word “court” in section ‘$ of the Act includes an appellate 

court which can pass a sentence of imprisonment along with 

whipping. 
Criminat Revision by the Local Government, from an 
order of Mautyr MOHAMMAD Axi Ausart, Sessions Judge of 

Aligarh. hs 


Uma Shankar Bajpai (Government Advocate), for the 
Crown. f 


Panna Lal, for the opposite party, 


While issuing notice to the opposite party to show cause wh y 
the sertence should not be enhanced, the following order was 
passed bys., i 

Boys, J. (sitting with, IQBaL Auman, J.)—A boy, who has 
been found by the learned Additional Sessions Judge of Aligarh 
to be in his estimate not more than 15 years of age, has been con- 
victed of rape under section 376 of the Indian Penal Code. There 
can be no question but that the offence was committed in the 
most brutal manner on a little girl, some 10 years of age. Very 
grievous injuries were inflicted jupon her and they were inflicted 


upon her by the accused when she was in the employ of the 


accused’s father and he therefore was to some extent in a trusted 


* Crim. Rev. No. 129 of 1928- e 
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position. The learned Judge thought that the boy’s age pre- Crmmar 
cluded the desirability of sending him to jail. He could have, 
however, sentenced him to imprisonment and then sent him to a 
reformatory school. His reason for considering it undesirable to Emreror 


send him to a cing ik school, he expresses as follows:—The v. 





1928 





question of sending reformatory school is also undesirable  ™°07™* 
‘because he is the son of an agriculturist and he will learn more 
by ploughing in his field than by remaining.in any reformatory 
school.” The reason appears to us wholly inadequate, It might 
just as well be said that the son of any other man employed out- 
of-doors or, indeed, the son of many types of artizan would get 
more good by learning his father’s trade than he would by going 
to a reformatory school. The learned Judge, having rejected the 
idea of imprisonment and the idea of a reformatory school, then 
considered whether the boy should be whipped. In the Civil 
. _ Sufgeon’s view the boy could not undergo whipping in the ordi- 

nary way, so he was ordered to receive a caning in jail of 20 
blows on his hand. The learned Judge also remarks: “No doubt 
the girl has suffered much and the learned counsel who appeared 
for the accused was good enough to tell the accused’s father to 

, pay Rs.30 to the girls father and.the money has been paid in my 
presence to the girl’s father.” Here again the learned Judge does 
not appear to have exercised a well-balanced judgment. The 
fact that the accused’s father was willing to pay Rs.30 to the . 
girls father is absolutely no reason whatsoever for letting off 
the guilty son lightly. Neither would the accused be a sufferer 
by such a procedure nor would the girl benefit. 

The sentence of caning has no doubt before now been carried 
out. 

The Local Government being dissatisfied ‘with the punishment 
inflicted in this case has considered it desirable to apply on the 
revisional side of this Court asking that the sentence be enhanced, 
on the grounds (1) that the sentence passed on the accused is 

- inadequate and (2) that a sentence of imprisonment is imperative 
under the law. 

The learned Judge before whom this application was presented 
appears to have been in some doubt. He remarked that the 
sentence was not illegal and a sentence of whipping in lieu of 
imprisonment was in the case of a juvenile a legal sentence. He e 
however, directed that the case should be put up before a Beach 
of two Judges to decide whether notice should issue urfder the 
circumstances: particularly in reference to “the accusgd’s physical 
growth”. 

However as the case has been ‘referred to us, we have to con- 
sider Whether notice should issue. In view of the gravity of the 
offence we have no hesitation in saying that notice should issue 
We have had to consider the law bearing on the point and as we 
have had to consider it with some care, it is desirable to put on 
record the sesult for the assistance, if it be such assistance, of 
the Bench before whom the case may come. 

We agree that, though the Judge may have not acted wisely, 
the sentence was not an illegal sentence. “The boy was a juvenile 


* 29 j 


CRIMINAL 


1928 





EMPEROR 
V 
MorHa 


226 


HIGH COURT [1929] 
' 

and as such section § of the Whipping Act would be applicable. 
We had then to consider what order could be passed by this 
Court if we decided to issue notice for it was clearly futile to 
issue notice if the court was to atrive at the decision that nothing 
could be done. The first question for determination is whether 
a sentence of imprisonment can|be“inflicted as well as whipping in 
the case of a juvenile. Section 4 of the present Whipping Act 
(Act IV of 1909) says clearly jthat “whoever commits rape may 
be punished with whipping in lieu of or in addition to any other 
punishment”. So far then a juvenile could clearly be sentenced 
both to imprisonment and whipping. Section 5 says that any 
juvenile offender who commits any offence (e.g. rape) under the 
Indian Penal Code except certain offences may be punished with 
whipping in lieu of anyeother punishment. It may be suggested 
that if a juvenile comes within the terms “whoever” in section 4, 
then in this particular case, section 5 would be a surplusage. , On 
this the argument may be founded that the combined effect of 
sections 4 and 5 is that in the case of a juvenile if whipping is to 
be inflicted it can only be inflicted in lieu of imprisonment. But 
we do'not think that this is a safe conclusion. In the first place, 
section 5 only in terms makes it possible to remit the imprison- 
ment and does not say’ that imprisonment and whipping may not 
both be inflicted. Agair in section 4 of the Act of 1864 in the 
corresponding section 4 only the words “in addition to any other 
punishment” appeared while in the corresponding section 5, 
referring to juveniles, the words appeared “in lieu of any other 
punishment”. Under that Act it was held, and obviously cor- 
rectly held, in Reg v. Kusa, [1870] Bom. H. C. R., Crim. Cases, 
70, that section 4 was also applicable to juveniles and while they 
together with others could be punishable with both imprisonment 
and whipping, section 5 gave the court a discretion in cases of 
juveniles (not given in the case of adults) not to inflict imprison- 
ment. 

It would next appear that the legislature thought it desirable 
to give the same discretion in the case of adults and, therefore, in 
the new Act (Act No. IV of 1909) we find that the words “in 
lieu of or” have been inserted before the words “in addition to 
any other”. This was clearly done with a view to 


3 ~u giving a discretion to inflict only whipping in the case of adults 


also and not with the intention of removing the discretion to give- 
both imprisonment and whipping in the case of juveniles which 
hade hitherto existed. Obviously, if the discretion had been 
actually definitely taken way, it would not be for this Court to 
say that it was not the intention of the legislaturg to take, it 
away. But where the- sections certainly remain open to the 
construction that the courts have discretion still to inflict both 
imprisonment and whipping, it.is material to consider what the 
object of the legislature was in' inserting in section 4 the words 
“in lieu of”. * 

Finally we would note that to construe that this discretion still 
remains with the courts to give both punishments in the case of 
juveniles is not necessarily to treat section $ as if it wag now 
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surplusage, for the scope g the two sections is wholly different. 
Section 4 only covers particular offences while section $ deals 
with all the offences in the Penal Code with the exception of a 
few specified and also deals with other. offences. If then the 
Government Advocate urges us to hold that the present sentence 
of 20 canings is inadequate, that we have power to enhance the 
sentence to imprisonment in addition and that, having so en- 
hanced it, it is open to us to consider whether recourse should 
not be had to the Reformatory Act by virtue of section 8 of that 
Act, these are steps that cannot be taken without notice to the 
accused. We have only noted such points as we have had to 
consider for the assistance possibly of a Bench that may hear the 
case after notice has issued. 
: Let notice go to the accused. 
The judgment of the Court was “delivered by 
Boys, J.—In this case notice was issued to the opposite party 
to show cause why the sentence should not be enhanced. The 
reasons for issuing that notice and the desirability of a sentence 
of imprisonment are set out in the order of this Court dated Feb- 
ruary 22, 1928. We think that’there is no question of our power 
to inflict a sentence of imprisonment though the sentence of 
whipping has been carried out. In the first place, the whole of 
‘the eyidence on the record tends to show that the accused in this 
case was not under the age of 16. The opinion of the learned 
Judge, as he has expressed it, can hardly be construed as a finding. 
Even if it be regarded as a finding, the next question that arises is 
whether that finding is final or whether the “court” referred to 
includes the appellate court. We can find no reason for holding 
that the use of the word “court” excludes the appellate court. It 
is a much more natural interpretation to put on the word “court” 
that it is intended to exclude the refusal of jail or other authorities 
to accept the finding. Apart altogether, however, from either of 
these considerations we are also of opinion, that upon a proper 
interpretation of sections 4 and 5 of the Whipping Act a sentence 
of imprisonment can be inflicted and in this respect we accept the 
view of the Bench that has issued the notice. 
In view of the serious and brutal nature of the attack we 


enhance the sentence on the accused by inflicting a sentenggsf 


18 months’ rigorous imprisonment. The District Magistrate will 
be informed and will issue a warrant in the ordinary course. 
Sentent enhanced 
. 
e KING-EMPEROR (Applicant) 
VeTSUS 

DUKHU or DUKHA (Opposite perty)* 

Criminal Procedure Code, section 339(3)—Prosecution under-—When 
: High Court should grant sanction for—Accused pardoned .by 
Magistrate—Locus paenitentiae—When not to be granted. 

A pardon had been tendered and accepted by an accused who 

* Crim. Misc. No. 93 of 1928 
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afterwards made two contradictory statements in the course of 
the trial under section 302 of the Penal Code. On an application 
being made under section 339(3), Criminal Procedure Code, 
held, that the accused should be prosecuted for giving false 
evidence under sections 193 and 194 of the Criminal Procedure 
Code. 

Held, further, that the granting of locus paenitentiae being a 
matter for judicial discretion, 'it should not be granted in the 
present case, i 

King-Emperor v. Bodha, 11 A. L. J. R., 964, referred to. 
CRIMINAL MIscELLANEOUs under section 339 of the Code 
of Criminal Procedure. , 
Uma Shankar Bajpai (Government Advocate), for the 
Crown. i 
Debi Prasad Malaviya, for the! opposite party. 
The judgment of the Court was delivered by 
BENNET, J.—This is an application under section 339(3) of 
the Criminal Procedure Code by the Public Prosecutor for sanction 
for the prosecution of one Dukhu or Dukha to whom pardon 
was tendered by a Magistrate and against whom the Public Prose- 
cutor now desires to bring a charge! of giving false evidence in res- 
pect of two contradictory statements. The first argument that 
was advanced by the learned counsel for Dukhu was to the effect’ 
that the pardon was irregular because the Magistrate did not re- 
cord his reasons for granting the pardon under section 337 (1) (a) 
of the Criminal Procedure Code. The Magistrate has recorded 
reasons to the following effect in his order dated November 10, 
1927 :— l 
The accused Dukhu, an under-trial in this case, has stated 
before me that if he is to be given a pardon he would make a 
full and correct disclosure of the facts of the case as they hap- 
pened. The court, therefore, :in exercise of its powers under 
section 337 of the Criminal Procedure Code tenders a pardon to 
the said Dukhu on condition etc. 
The reason has been fairly stated by the Magistrate in the 
first sentence and we do not agree with the argument of the 
learned counsel that that first sentence contains a condition and 


; è aCA ron We may note that it would not have been sufficient 
for 


e learned counsel to show that the Magistrate had omitted 
to record his reason. It would also have been necessary for the 
learned cowgsel to show that the omission of the Magistrate to re- 
cord his reason had in effect qccasioned a failure of justice; other- 
wise the alleged defect would have been cured by the provisions 
of section 537 of the Criminal Procedure Code. ° 

The next argument that was addressed to us was that there 
was in effect no contradiction between the two statements of 
Dhukhu. The learned Government Advocate has quoted the two 
statements and from those statements we make the following 
selection : meen | 

I then took my bed under the Nim tree. My mother, Maha- 


o 
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deo Dhaneshri Rajkalia and myself were there. At midnight 
Madadeo woke me up and said that Mst. Rajkali must be killed 
as she is very quarrelsome. I refused to do so. He then took 
me there by force. Mahadeo went ahead. Aliyar and Dhane- 
shri had also gone there. Mahadeo had brought Aliyar there. I 
had also accompanied them. Rajkalia was asleep. Mahadeo 
gagged her mouth. Dhaneshri pressed her hands. Aliyar had 
pressed her wrist by his hands and I was catching hold of her legs. 
She then died. 

(a) I went to Kunuraya, a kos from my village. I did not 
return that night. I came back the next morning at sunrise. 
Mt. Rajkalia was dead by that time. I did not see how she 
died. 

We consider that these two quotagions are directly contradic- 


tory and that sanction should be given for the prosecution of, 


Dukhu on these grounds. 

The final argument addressed to us was that a locus paeniten- 
tiae should be granted to Dhuku on the authority of King-Emper- 
or v. Bodha(}). The granting of locus paenitentiae is a matter 
for judicial discretion and we do not consider that we should grant 
the locus paenitentiae in the present case. 

Accordingly we grant the sanction under section 339(3) of 
‘the Criminal Procedure Code to prosecute Dukhu alias Dukha, 
son of Budhu Kahar cultivator, resident of Bichayan, thana Chan- 
dauli, district Benares for giving false evidence under sections 193 
and 194 of the Criminal Procedure Code for the two contradictory 
statements which we have quoted, made in the course of the 
enquiry and trial—King-Emperor v. Mabadeo—under section 302 
of the Indian Penal Code before the Committing Magistrate and 
the Sessions Court in Benares. 


7 ' Sanction granted 
(ft) [1913] A. L. J. R., 964 


RANGA CHARYA anp oTHERS (Defendants) 
Versus 
GURU REOTI RAMAN ACHARYA (Plaintiff)* 

Hindu Law-~Shebait—tIdol, representation of estate owned by—Suit by 
one shebait against other shebaits, for rendition of accounts—wW. 
barred by—Limitation Act, Art. 62—Applicability of—‘Gxpress 
trust”, meaning of—Limitation, plea of—Enteriainable even if 

> raised for first time in second appeal—Ciıvii Procedus® Code— 
Or. 23, rule 1—Imperative nature af. 

The gdol of a Hindu temple is a juridical entity holding and 
owning property dedicated to it in an ideal sense. It can sue and 
can be sued through its manager, and the estate is represented by 
the shebait who manifests the will of the deity and represents its 
dealings with the outer world. The shebait, however, is not a 
trustee for the idol and no legal estate vests in him. 

Jagadindra Nath Roy v. Hemantha Kumari Devi, I. L. R., 32 
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Cin Cal., 129, Damodar Das v. Lakban Das, 37 I. A., 147, Vidya 
=e Varuthi Thirtha v. Balusami Ayyar, 48 I. A., 302, Promotha Nath 
122% Mullick v. Prodyamma Kumar Mullick, 52 I. A. 245, Maba: 
RANGA rani Shibeshwari Debya v. Mathura Nath Acharya, 13 Moore’s 
CHARYA I. A., 270, Narendra v. Atul! 27 C. L. J., 605 and Kokilasari 

aus EE Dasi v. Mahant Rudranand, 5 C. L. J., 527, referred to. 

RAMAN The rule enacted, in Order 23, rule 1 of the Civil Procedure 
ACHARYA Code is a statutory recognitioh of a legal principle barring the 


fresh institution of a claim unless certain conditions were fulfilled 
and the rule is imperative. 

“Express trust” as used in the Limitation Act contemplates the 
vesting of the property in certain person on trust either declared 
in explicit terms or otherwise stated in language indicative of the 
fact that the legal and beneficial ownership is held by different 
juridical entities. i 

On September 15, 1920 a suit was instituted by the idol under 
the superintendence of one of the shebaits, SK, against all the 

* other shebaits, for accounts from September 15, 1906 up to the 
date of tlie decree and for recovery of a certain amount for 
profits of a certain village. It was a fact that the temple was 
endowed property and was managed by shebaits who were descend- 
ants of the founder. After SK’s death the suit was continued by 
B. On June 11, 1921 plaintiff’s application withdrawing his 
claim for rendition of accounts was allowed but the residue of the 
claim was fought to the bitter end. On February 6, 1924 the 
present suit was filed by a trustee (representing himself and not 
the idol) for rendition of accounts for the same period, to the 
plaintiff, by another co-trustee, the relief claimed being “a 
decree for the amount that may be found due to the Thakur . 
may be passed and the mount: recovered may be deposited in the 
Bhandar of Thakurji”. Held, that in the absence of any evidence 
showing that the rights and ‘liabilities of the shebaits inter se 
were settled by any written instrument, the present suit must 
be deemed to be a suit by the idol and therefore the claim for 
rendition of accounts between: November 15, 1906 and May 14, 
1921, was barred by Order 23, rule 1 of the Civil Procedure 
Code. Held, further, that plaintiff's claim for accounts prior 
to February 6, 1921 is time-barred under Article 62 of the Limi- 
tation Act. 

. enS Where the facts necessary to support a plea of ikaran are 
seither admitted or are apparent on the face of the record, the 
High Court will not be justified i in refusing to entertain the plea 
everfif raised for the first time in second appeal. 

SECOND APPEAL from the decision of the District Judge of 

Agra. 
° Narain Prasad Asthana and Ja Kishan Lal, for “the appel- 
` lants. 

Ram Nama Prasad, for the PNE S 

The judgment of the Court was delivered sby 

Sen, J. SEN, J.—This is a special appeal in suit No. 111 of 1923, ins- 
tituted by Guru Reoti Raman Acharya against Jaistha Madhav 
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eee atid seven others, and relates to the temple of Thakur 
Gat Shrany Narainji Maharaj, situate in mohallah a Shram Tila, 
in the city of Muttra. 

The temple is said to have been founded by the great scholar 
and theologian, Pandit Prannath Shastri, in the early part of the 
19th century. The history of the endowment is not preserved in 
any written record. The administration of the temple property 
was for a long time in the hands of Raja Pitambar Singh o 
Avagarh. On March 26, 1850, dispute having arisen amongst 
the heirs of the founder, ‘the matter was referred to arbitration. 
An award was made on March 26, 1850 which directed that half 
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the income of the temple property should be spent towards the , 


expenses of the worship of the idol, the pay of the salary of the 
servants and the maintenance of Vaisnava Achatis, and that the 
other half of the income was divisible amongst the heirs of the 
founder. The terms of the award were substantially confirmed by 
a later agreement amongst the heirs, dated November 2, 1874, 
whereby the secular interest of the heirs in half of the income was 
differentiated from the rights of the predia deity:in the remain- 
ing moiety of the income. 1 

It has been settled by judicial Asiana that the property 
appertaining to this temple is endowed property\held for the 
benefit of Thakur Sri Gat Shram Narainji, and tht the temple 
and its properties are managed by a number of shdaits who are 
the descendants of the founder. 

It isa matter of regret that the affairs of this tmple should, 
at frequent intervals, be dragged into the court oi law. The 
consequent result is mismanagement and a waste >f time and 
money. The temple is held in great veneration by the Hindu 
public. Legends have clustered round the name oj the titular 
deity, and they are sung in prose and verse, —how theinfant Lord 
Krishna, after slaying the demon-king Kansa, retirec within the 
precincts of this temple to take rest after his labour. This ex- 
plains why the idol is known as Thakur Gat Shram Narainji. 

The plaintiff alleges that the parties to the stit are the 
managers and mutwallis of this temple, that they or thir predeces- 
sors had entrusted the management of the temple anc its pro 
ties to one Pandit Kesho Das under a registered instriment dated 
April 13, 1895, that Kesho Das had to be removed fran „his office, 
and that from ‘the date of his removal, Jaistha Madhava “Acharya, 
the defendant No. 1, himself and thtough his broth'rs took the 
oe managdnent of the temple and its properties inb his hands, 
that : i 

the defendant No. 1 alone had been the sole matet so far as) 
the management and the property of the temple wre concerned, 
that he had tthe absolute control of the funds, nat he never 
consulted the plaintiff in any matter, that he renderd no account, 
and that a large sum of money was due by the princpal defendant 
tọ the Thakurji, and that the plaintiff who was a Qo was 


Ve 
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‘ l 
entitled to rendition of accounts from the year 1903 up to the 
date of the present suit, that is, November 24, 1923. e 
The plaiitiff claims a preliminary decree for accounts from 
1903 up to the date of this suit against the defendant No. 1, or 
against any cther defendant or defendants, and prays that ‘the 


Guru Reort money found due be deposited in the coffers of the Thakurji to- 
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gether with usual interest and costs. 

As to the array of the defendants, the plaintiff states that the 
defendants Nos. 1 to 6.formed a party by themselves of whom the 
defendant No. 6 was also liable to the idol for large sums of 
money. The defendants Nos. 7 and 8 were co-trustees and had 
„been impleaded merely as defendants pro forma. 

The suit was contestedeby defendants Nos. 1 to 6 principally 
on the ground that the suit was barred by sections 10, 11, and 92 


s of the Code of Civil Procedure, that with the exception of two 


yeats the defendints Nos. 1 to 5 had not been collecting rent, that 
the accounts up to 1906 had already been rendered, and that a 
large sum of maney was due.to the temple from the plaintiff. 

In the cowse of the argument before the trial court, stress 
was laid on the fact that Thakur Gat Shram Narainji Maharaj had 
on September 15, 1920 instituted a suit under the superintendence 
and trusteeship of one Mst. Sundar Kuar (who was one of the 
shebaits) (a)fr accounts from September 15, 1906 up to the - 
date of the dicree, and (b) for recovery of Rs.5,981 for the 
. profits of a vilage named Khasrai Bhajanpur. This suit was 
directed againit all the shebaits including Reoti Raman Acharya, 
who is the plantiff in the present suit. Mst. Sundar having died, 
the suit was ontinued by Bhagirath, defendant No. 8. An im- 
portant thinghappened during the progress of the suit before the 
original court An application was made by the. plaintiff that he 
withdrew his claim for renditién of accounts, and that his suit 
was confined to the specific item of Rs.5,981. On June 11, 1921, 
this applicatiin was allowed, and the relief as to the rendition of 
accounts fron November 15, 1906 was struck out. 

This sui: of 1920 had a chequered history. The Subordinate 
Judge dismised the suit on July 20, 1921 on a technical ground. 

High Curt on appeal reversed this decree and remanded the 
case for triallon the merits(+). After remand, the Subordinate 
Judge dgcreel the claim in its entirety. The High Court,, on 
appeal, modifed the decree of the trial court and gave the plaint- 
iff a decree br Rs.412-8-0 Only, and it held that the rest of the 
claim was tine-barred. ‘The judgment of the High® Court is re- 
ported in 254. L. J. R., 1047. 

In the present suit, it was argued before the ttial court that 
zccounts up b 1906 had already been rendered by the defendant, 
that the clain was barred by Order II, rule 2, Civil Procedure 
Code, that thi relief claimed for a preliminary decree for accounts 


from NovemÈr 15, 1906 right up to the date of the decree which 
Cf) [1924] L LR, 46 All 651 A 
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had be ey in suit ‘No. 142 of 1920 having been uncondi- 


_ tionally withdrawn and no permission to‘institute a fresh suit on 


the same cause of action having been asked for and obtained, the 
Thakurji could not maintain a second suit for accounts extending 
over the same period. The present suit being one of a representa- 
tive character, instituted by the shebait for identical relief against 
the identical defendant, was barred by Order XXIII, rule 1, sub- 
rule (3) of the Code of Civil Procedure. 

~ This last plea was accepted by the learned Sonia Judge 
who granted the plaintiff a decree for rendition of accounts for a 
limited period commencing from May, 15, 1921. On appeal, the 
learned District Judge modified the decree of the trial court and 
granted the plaintiff a decree for agcounts for the entire period 
claimed. He held that the proper issue before the court was 
whether the suit was barred by sections 10 and 41 of the Code of 
Civil Procedure, and remarked as follows:— . 

As far as I understand Order XXIII, rule, 1, it does not purport 
to bar suits. 

His judgment proceeds upon the following grounds :— 

(1) ‘The parties to the two suits are different. The present 
suit is by a trustee (representing himself and not representing the 
idol) to enforce the performance of the duties due by the co- 
trustees. Ta 

(2) The subject-matter of gë two suits is different, the 
object of-the present suit being rendition of accounts to the 


` . plaintiff by the defendant No. 1, and not, as-in the former suit, 


a rendition of accounts to the idol by the trustees generally. 

- ‘The learned Judge concludes his judgment with the following 
ENE — 

I may point out that if de: issues be held to be the same, then 
-any trustee who was sued for accounts by another trustee might 
bring another suit. against the plaintiff-trustee and abandon it 
. -and thus get his suit complete first and then claim that the matter 
‘,. Was res judicata and could not be reopened. This, I think, is the 
reductio ad absurdum of the law as laid down by the lower court. 
There is an obvious fallacy in this argument. On the learned 
Judge’s view of the law, any. infant heir or idol figuring as plaint- 
iff is exempt from the operation of Order XXIII, rule 1,@fvil 
Procedure Code. This the, Code does not provide. If «it trus- 


- tees band together to defeat the interest of the idol ‘by fraud or 


by mutual concert, any decree obtained by. them is not, and can- 
not be, binging upon the idol. Moreover, no such consideration 
emerges in, this case, for no fraud or collusion has been pleaded or 
proved. The application, withdrawing a Portion of the claim for 
rendition of accounts, was a - conscious’ act ‘on the part 
of the plaintiff. The residue of the claim was persisted 
in and -was ‘fought to the «bitter end. The finding 
of the trial court that no taint of negligence or fraud 
attached to ‘the application of withdrawal, -has not been 
° “30 ~ 2% ; 
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displaced by the learned District Judge. The plini was 
moved openly in court in the presence of the present plaintiff or 
his counsel, and although the latter could not prevent the with- 
drawal of the suit, he could certainly lodge his protest against the 


` withdrawal if the claim for accounts was just and proper, or if 


there was anything unseemly in the application for withdrawal. 
The shebait, prosecuting the case for the plaintiff, must be taken 
to have acted in the best interest of the idol, and his action appears 
to have been acquiesced in by all the other co-shebaits concerned. 

In the case of G. H. Hook v. The Administrator-General of 
Bengal (*) Lord Buckmaster approved the following observa- 
tion of Sir Barnes Peacock in Ram Kirpal Sukul v. Rup 
Kuari(t) :— 

The binding force be a decision of a question at issue between 
the parties to a suit does not depend upon the Code of Civil Pro- 
cedure but upon general principles of law. 

8 In Gokul Mandar v. Padmanand Singh(t) Lord Davey is 
reported to have said :— 

The essence of a code is to be exhaustive on the matters in 
respect of which it declares the law and it is not the province of 
a judge to disregard or go outside the letter of the enactment ac- 
cording to its true construction. 

The rule enacted in Order XXIII, rule 1 is a statutory re- 
cognition of a legal principle barring the fresh institution of a 
claim unless certain conditions were fulfilled; and the rule is im- 
perative. 

In original suit No. 142 of 1920, the claim for a rendition 
of accounts for a certain period having been deliberately with- 


. drawn, there was no decree affecting this portion of the claim nor 


any finding on an issue relating to the right of the plaintiff for 
accounts agairist any trustee or trustees. The bar of section 11 
of the Code of Civil Procedure, therefore, could not be raised. 
For obvious reasons, the suit as now brought did not attract the - 
operation of Order 11, rule 2, of the Code of Civil Procedure 
without straining the language of this order. In the suit, as 
originally brought, the claim for rendition of accounts was dis- 
iúctly put forward but was subsequently abandoned. 
he rule provided in Order XXIII, rule 1, sub-rule (3), is 
not a rule of res judicata as the learned District Judge seemed to 
think. Itelearly provides that 
where a plaintiff abandons a part of a claim, without permis- 
sion referred to in sub-rule (2), he shall be oes such cost 
as the court may award, he shall be precluded from institut- 
ing any fresh suit in respect of . . . . such part of a claim. 
Given certain conditions, Order XXII, rule 1 distinctly bars 
the institution of any fresh suit qua the part of the claim that has 
been abandoned; and it is perfectly clear that*the injunction is 
mandatory. 


(*) [1921] 19 A. L. J. R. 366 (f) 11 L A. 37 at 41 
(#) [1901] L L. R. 29 Cal. 707 at 715 
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‘One of the points urged by the. defendant-appellant is that 
the withdrawal of the claim for accounts from November 15, 1906 
and ending with the date of the decree in suit No. 142 of 1920, is 
an effective bar to the claim now instituted by Guru Reoti Raman 


Acharya’ for the same period under Order XXIII, rule 1 of the - 


Code’ of Civil Procedure. It would be necessary for the appellant 
to establish the identity of the parties and the identity of the 
causes of action in the two suits before this plea could succeed. - 
The idol of a temple derives its legal existence from the time 
of vivification and consecration. Pandit Prannath Saraswati states 
at page 127 of his Tagore Lecturés for 1892 : 
p e books of rituals contain a. direction that before removing 
the image into the temple, the building itself should be formally 
given away to the God for whomñit is intended. The sankalpa, or 
formula or resolve, makes the deity himself the recipient of the 
gift which, as in the case of other gifts, has to be made by the 
donor taking in his hands water, sesamum, the sacred kusha grass, 
and the like. It is this ceremony, which divests the proprietor- 
ship of the temple from the builder and vests it in the image 
which, by the process of vivification, has acquired- existence as 
the juridical personage. - 
In order to constitute a valid dedication, the execution of an 


‘instrument in writing is not necessary. In many cases, dedication 


is a matter of inference from a long course of conduct, from user, 
and from the application of the income of the property about 
which endowment is claimed. This test, however, is not always 
conclusive. i 

In Jagadindra Nath Roy v. Hemantha Kumari Devi(*) Sir 
Arthur Wilson remarks at page 140 : 

There is no doubt that an idol may be regarded as a juridical 
person capable as such of holding property, though it is only in 
an ideal sense that the property is so held. 

In Damodar Das v. Lakhan Das(}) their Lordships of the 
Privy Council observe at page 151: A 
` The learned Judges of the High Court have rightly held that, 
in point of law, the property dealt with by the Ekrarnama was 
` prior to its date to be regarded as vested not in the Mahant but 
in the legal entity, the idol, the Mahant being only representapure 
and manager. ie oe 
Vidya Varuthi Thirtha v. Balusami Ayyar(¥) contains the 
following observations by the Judicial Committee :—«* 

Under the Hindu law, the image of a deity of the Hindu 
panthgon is, as has been aptly called, a “juristic entity,” vested 

_- with the capacity of receiving gifts and holding properties. 
Again, . 3 

When the gift is directly to an idol or a temple, the seisin to 
complete the gift is necessarily effected by human agency. Called 
by whatever name, he is only the manager and custodian of the idol 
or the institution. In almost every case he is given the right 


`) [1904] L L. R. 32 Cal. 129 (+) 37.1 A. 147 
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Cru. to a part of the usufruct, the mode of enjoyment and the amount 
tose of the usufruct depending again on usages and customs 

In Promotha Nath Mullick and Prodyamna Kumar Mullick 
Ranca qand another(§) the Judicial Committee observed as follows :— 








CHANIA A Hindu idol is, according to long established authority, 
Guru Reoti founded upon the religious customs of the Hindus, and the 
RAMAN recognition thereof by courts of law, a “juristic entity”. It has 
ACHARYA a juridical status with the power of suing and being sued. Its 
Sen, J. interests are attended to by the person, who has the deity in his 


charge and who is in law its manager with all the powers which 
would, in such circumstances, on analogy, be given to the manager 
of the estate of an infant heir. : 

The position of a shebait with reference to the idol and its 
propérty is thus very peculia#. In an ideal sense, the entire estate 
vests in the idol, who, however, not being a sentient being, has to 
act through human agency. A person, founding a deity, becomes 
clothed with certain duties to the idol and as such is the defacto 
shebait, and in common parlance is called by that name. After 
his death, his heir or heirs, in the absence of a special devolution 
to the contrary, takes his place. The shebait is not only the minis- 
trant of the worship, but is the vehicle through whom the will of 
the deity manifests itself in its contact with material and mundane 
ideas. But he is not in a fiduciary position with reference to the 
temple property, nor is he a trustee in the full sense in which the 
term is employed in English jurisprudence. f 

It may be possible to create a trust so as to vest the legal 
ownership in the shebait and the beneficial ownership in the idol. 
But in the absence of an instrument of this description, generally, 
if not universally, the property belongs to`the idol, and the shebait 
is merely the manager of the idol. He is not a trustee in the 
technical sense of the term, though not infrequently the word 
“trustee” is used in a loose, vague or general sense and applied to a 
shebait as a convenient and compendious expression. to connote a 
conception of the obligations attending or resulting from his 
peculiar office. i i 

Act XX of 1863 may be responsible for the currency of the 

» idea that the shebait is a trustee. In the said Act the words 
“manager, trustee, or superintendent” were used.loosely to express 
the ide? of management. This mischief may have been intended 
to be remoyed by the Indian Trust Act (II of 1882) which 
excluded Hindu religious endowment from the operation and scope 
of the Act, predicating thereby that Hindu endowmengs generally 
were not held in źrusź in its technical sense. It has beea observed 
by the Judicial Committee in Vidya Varuthi Tirtha, v. Balusami 
Ayyar at page 315: 
` f Neither under the Hindu law nor in the Mahomedan system is 

any property “conveyed” to a shebait or a mutwalli, in the case 
of a dedication. © Nor any property is vested in him; whatever 
(S) [1925] 52 L A. 245 
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: property. he holds for the idol or the institution, he holds as 
magager With certain beneficial interest regulated by custom and 
usage.’ 

The above view is merely an amplification of what had been 
said by-the Privy Council in an earlier case—Jagadindra Nath 
Roy v. Hemantha Kumari Devi(*+):— 

But assuming the religious dedication to have been of the 
strictest character, it still remains that the possession and manage- 
ment of the dedicated property belongs to the shebait. And this 
carries with it the right to bring whatever suits are’ necessary for 
the protection of the Property. Every such right of suit is 

- vested in the shebait, not in the idol. 

- In Maharani Shibeshwari Debya v. Mathura Nath 
Acharya(t) the Privy Council held that the shebait had not the 
legal property; but only the title of the manager of a religious 
endowment. The same idea is continued-in Ram Kirpal Sukul v. 
Rup Kuari (§): - 

-It is only in an ideal sense that property can be said to belong 
to an idol; and the’ possession and management of it must in the 
nature of things be entrusted to some person as shebait or manager. 
It would seem to-follow that the persons so entrusted must of 
necessity ‘be empowered to do whatever‘ may be required for the 

: service of the idol, and for the benefit and preservation of its pro- 
perty, at least to as great a degree as the manager of an infant 
heir. 

In Narendra v. Atul (*) Mukerjee, J. is reported to have made 

the following statement of the law :— 

The shebaits are not co-sharers but co-worshippers, and any 
family arrangement*at which they may have arrived amongst 
themselves cannot entitle them to treat the debutter property 
as personal property and to sue personally for their share of the 
rent payable to the idol. 

In Kokilasari Dasi v. Mahant Rudranand (**) Mukerji, J. 

` would treat the several shebaits (whom he calls “trustees”) as one 
collective unit. The following propositions must be taken to be 
firmly established :— 

(1) The idol of a Hindu temple is a juridical entity. 


(2) It holds and owns the property dedicated to it in ane e 


ideal sense. Pa 

(3) It can sue ‘and can be sued through its manager, and 
its estate is represented by the shebait, who manifests the will of 
the deity and represents its dealings with the outer world. 

(4) The shebait is not a trustee for the idol, and no legal 
estate vests én him. 

We have already set out in an earlier part of this judgment 
that on September 15, 1920, a suit was instituted by the idol under 
the superintendence and guardianship of Mst. Sundar’ Kuer and 


was directed against the following seven persons :— 
Ct) [1904] L L. R. 32 Cal. 129 at 141 (*) [1917] 27 C. L. J. 605 
(§) 11 L A. 145 at 152 () 13. Moore’s I. A. 270 at 273 
(=) [1906] 5 Ç. L. J. 527 ~ 
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(1) Jaistha Madhav Acharya (the defendant-appellant in the 
present suit); (2) Madsudan ; Acharya; (3) Reoti Raman 
Acharya (plaintiff in the present suit); (4) Murli Dhar; 
(5) Madho Lal; (6) Sohan Lal and (7) Mohan Lal. 

The allegations in the plaint' were that the plaintiff through 


Ve 
Guru Reor: Mst. Sundar Kuer, had sued the defendants for accounts from 


RAMAN 
ACHARYA 





Sen, J. 


November 5, 1902 to November 15, 1906, and had obtained a 
decree on December 8, 1909, which was affirmed on appeal on 
July 12, 1910, that Mst. Sundar Kuer had taken the management 
in hand for only two years, and a detailed account of realisations 
and disbursements made by her was entered in the account books 
of the temple; that at the date of the suit the defendant No. 1 
carried on the managemeng of the temple and the business of 
making collections and assessments, and that the defendants had 
rendered no account from November 15, 1906. The plaintiff, 
therefore, inter alia claimed that'a decree be passed for rendition 
of accounts from November 15,|1906 to the date of the decree, 
and that the amount found due,might be awarded. 

We have already noticed that this suit was instituted by the 
idol through Mst. Sundar Kuer, a shebait. After the latter’s 
death, it was continued by Bhagirath Lal (defendant No. 8). 
The plaintiff was properly represented. There was no defect in 
the frame of the suit. The plaintiff, being in the position of an 
infant heir, was entitled, in a properly constituted suit, to ask the 
defendants, who were its shebaits and managers, to give an account 
of their stewardship. It was open to the plaintiff to withdraw 
unconditionally the entire suit or any portion of the claim under 
Order XXIII, rule 1, Civil Procédure Code. An application for 
withdrawal with reference to the claim for accounts was made, 
and granted. It is not pretended that the application for with- 
drawal was vitiated by fraud, or was the result of any negligence 
on the part of the shebait, who prosecuted the suit for the plaint- 
iff. Nor is it argued that the withdrawal of the claim in part 
was the result of collusion between Bhagirath Lal and the other 
shebaits. The result of the unconditional withdrawal is that the 
idol Gat Shtam Narainji cannot ‘institute a fresh suit against the 


- >” “shehaits including the defendant-appellant for a rendition of 


accoùħhts between November 15, 1906 and May'14, 1921. The 
effect of the withdrawal would lead to either of these two conclu- 
sions. Eitfer the claim for accounts was unfounded, or that the 
idol, who was entitled to cerfain sums of money upon rendition. of 
accounts for a certain period, released the defendants from their 
liability to the idol. If the shebaits as a body are réleased from 
the liability to the idol, it is not open-to one of the shebaits to 
enforce the said liability against |another shebait. The present 
suit is a revival of the old suit in disguise, but-the mask is trans- 
parent. To allow such a claim to proceed would lead to most in- 
congruous results. 
It is true that in the former suit, the idol was suing, as the 
| 
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plaintiff through one of the shebaits and in the present suit the 
idol has been carefully excluded from the array of the parties. 
But the plaintiff in the present suit does not found his claim upon 
a cause of action personal to himself. He sues-as a shebait or 
_ manager of the idol. The object of this suit is to afford protection 
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to the idol. The relief claimed is significant : Guru Reo: 


A decree for the amount that may be found due to Thakur 
Gat Shram Narainji Maharaj may be passed and the amount re- 
covered may be deposited in the Bhandar of the Thakurji. 

All these facts conclusively show that this suit was of a re- 
presentative character.. We do not accept the view of the court 
below that the suit is not really between the same parties. 

We may usefully quote the following passage from the 
iy ara of Mukerji, J. in Sri Sri Gopal v. Radha Binode Mon- 
fal (*) :— 

It is true, it was a suit by some of the shebaits against the 
other shebaits, for the proper management of the debutter pro- 
perty, but it cannot be said, as contended on behalf of the appel- 
lant, that two sets of shebaits were fighting with each other about 
the management of the properties . . .. The two shebaits who insti- 
tuted the suit, represented the deities, as it was a suit for the 
benefit of the endowment. Reliance is placed on Underhill on 
Trusts, 7th edition, pp. 305 and 306, that where there are more 
trustees than one, all must act together. But the position of a 
shebait is not the same as that of a trustee in English law in whom 
the property is vested. The shebait is only a manager, the pro- 
perty being vested in the deity. In Vidya Varuthi Tirtho v. 
Balusami Ayyar, the possession and management remains with 

- the shebait, and the right of suit is vested in the shebait, though 

` the property is vested in the Thakur. 

We fully endorse the above view. i 

We are not aware if the rights and liabilities of the shebait 
inter se were settled by any instrument in writing which autho- 
rised a shebait to call for an account from the co-shebaits, who 
happened to be in possession of the property. It is conceivable 
that such rights may exist as creatures of agreement, arrangement 
or custom. In the absence of any evidence to substantiate rights 


of this description, the plaintiff cannot be allowed to take His ° 


stand upon the general law which allows one trustee to call or an 
account from a co-trustee as much for his own protection as 
for the preservation of the trust. In the present cag, the suit, 
being one of a representative character, must be deemed to be a 
suit by the iol. The plaintiff is not entitled to-maintain the suit 
after the order dated June 11, 1921 under which the suit was 
unconditionalty withdrawn.. In agreement with the trial court, 
we hold that the claim for rendition of accounts between Novem- 
ber 15, 1906 and May 14, 1921 is barred by Order XXIII, rule 1, 
sub-rule (3) of the Code of Civil Procedure. 


It is next argued that the suit having been filed on Feb- 
š ; (*) [1924] 41 C. L. J. 396 
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ruary 6, 1924, the claim for accounts, for the period anterior to 
February 6, 1921, was barred by time under Article 62 of the 
Limitation Act, which prescribes a period of three years from the 
date of the receipt of the money. 

The plea of -liniitation was not taken either before the trial 
court or the court of appeal. Where the facts necessary to sup- 
port a plea of limitation are either admitted or are apparent on the 
face of the record, this Court will not be justified in refusing to 
entertain the plea, even if raised for the first time in a second 
appeal. 

The defendant or defendants collect the rents and profits of 
the estate for the benefit of the idol, and the money received by 
the defendants belongs to the idol; and is payable to him. Art. 62, 
of the Limitation Act is clearly applicable, and the contention of 
the defendants is supported by a ruling of this Court reported in 
25 A. L. J. R., 1047. It is true that the plea rests upon the as- 
sumption that the present suit has been instituted really by the 
titular deity through the shebait. We have already held that this 


is a representative suit, 


In avoidance of the plea, the plaintiff urges that the defend- 
ants are express trustees, and there is no time-limit for a suit for 
accounts against them under section 10 of the Indian Limitation 
Act. The plaintiff has failed to establish that the defendant- 
appellant is 

a person in whom property has become vested in trust for any 
specific purpose. 

The words referred to above clearly connote an express trust. 
The plaintiff has not referred this Court to any evidence, written 
or verbal, from which the existence of an express trust could be 
extracted. “Express trust” contemplates the: vesting of the pro- 
perty in certain person on trust either declared in explicit terms 
or otherwise stated in language indicative of the fact that the 
legal and beneficial ownership is held by different juridical entities. ~ 
Moreover, the shebaits are not trustees in the technical sense in 
which the word has been used in the Limitation Act, although 
their obligations to the idol are analogous to those of a trustee for 

rtain purposes. Section 10 of the Limitation Act does not, 
a help the plaintiff. 

We,hold that the plaintiff’s claim for accounts prior to 
February 8, 1921 is time-barred. i 

As a result of our findihgs we allow the appeal, set aside the 
decree of the learned District Judge and restore thè preliminary 
decree passed by the trial court dated October 31, 1924. 

The appellants are entitled to their-costs of thi Court and of 
the court below. i 


+ Appeal allowed 
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RAM KUMAR SINGH anp otHeErs (Defendants) 
versus 
MUHAMMAD SALIM (Plaintiff)* 

Civil Procedure Code (Act V of 1908), section 109(c)—Application 
for leave to appeal to Privy Council—When should not be allowed 
—Point recently decided—Sacrifice of cows—Declaration with 
certain safeguards. 

Plaintiff’s suit for a declaration that he had a certain right with 
respect to the sacrifice of cows owned by him in a certain village 
failed in the first court but the High Court granted a declaration 
with certain safeguards. In defendant’s application, made sub- 
sequently, for leave to appeal #0 His Majesty in Council, the 
valuation of the suit being below Rs. 10,000, it was contended 
that the suit did not involve any claim to any legal character or 
any right as to any property, and was not maintainable. Held, 
that section 42 of the Specific Relief Act was no bar to the main- 
tenance of the suit and that the point raised having been 
decided by the judgment of their Lordships in Manzur Hasan v. 
Mahmud Zaman, $2 1. A., 61 (P. C.), it would be unnecesszry 
to send up this case to the Privy Council for a fresh decision on 
the same point. > 

ORDER on an application of Ram Kumar Singh’ and others 

` Peary Lal Banerji and Rama Kant Malaviya, for the ap- 
plicant. 

B. E. O'Conor, for the opposite party. 

The judgment of the Court was delivered by 

MuxeErji, J.—This is an application for leave to appeal to 
His Majesty in Council by certain persons, who were defendants, 
in a suit instituted by one Mohammad Salim, for a declaration that 
he had a certain right with respect to the sacrifice of cows in a 
certain village and for injunctions. The suit failed in the court 
of first instance but has succeeded in this Court. The court 
granted a declaration with certain safeguards and the injunctions 
prayed for. 

As already stated, the defendants have made this application 
for leave to appeal to His Majesty in Council. The question. +s 
whether that leave should be granted. It is conceded phat the 
valuation of the suit was below Rs.10,000 and therefore it is im- 
possible to say that the subject-matter involves disettly or in- 
directly property of the value of Rai0,000. Mr. Banerji, who ap- 
pears for the applicants, has contented himself with putting the 
case undet clause (c) of section 109 of the Civil Procedure Code. 
His contention is that the matter is of general importance and the 
question of law, involved in the proposed appeal, has not been 
` settled definitely for India. 

There can be no doubt that the matter is of general import- 


ance. The question is often disputed between the two main com- 
* P. C. A. 41 of 1928 
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munities of the country and in that way it must be a matter of 
general importance. But the more important questioneis whe- 
ther the two points proposed to be argued before their Lordships of 
the Privy Council have riot im truth been settled by a pronounce- 
ment of their Lordships or whether we should regard them as still 
open for argument before the Privy Council. The points that 
have been urged before us are clauses (a2) and (d) of the memo- 
randum of appeal proposed to be filed before His Majesty in 
Council. They are as follows : 

(a) Because the suit did not involve any claim to any legal 
character or any right as to any property and as such was not 
maintainable. 

(b) Because section 42 of the Specific Relief Act enables courts 
to grant relief where no ‘relief is available in common Jaw and is 
not intended to be converted into a new and mischievous source 
of litigation, nor should declaration be made of abstract rights 
exclusive of practical utility. 

Put in other words, the question raised is whether section 42 
of the Specific Relief Act would permit the suit to be maintained. 
Section 42 of the Act reads as follows:— 


Any person entitled to any legal character or to any right as 
to any property..... 

It has been urged that no question of “any right to any pro- 
perty” is involved in this particular case. The argument is that 
the right of the plaintiff to sacrifice the cow is not denied, but 
from the mere fact that the plaintiff owns a cow and that he is 
entitled, as the owner of the cow, to kill it, it does not follow that 
the civil court should grant a declaration to that effect. The con- 
tention, put in other words, is this. The word “right” as used 
in section 42 is synonymous with the word “entitled” in the same 
sentence and that whilst declaration as to title may be given, a 
wider declaration as to user in any particular way may not. 

In the case of Manzur Hasan v. Mahmud Zaman(}) certain 
Shia residents of a village called Aurangabad claimed a declaration 


‘that they were entitled to take out a procession through the public 


streets of the village and to perform their religious ceremonies in 


ə the course of the progress of the procession. That right was 


deniedby the Sunni sect of the community and one of the ques- 
tions that arose was whether such a suit was maintainable in a 
civil court There was a difference of opinion among the High 
Courts in India and their Lordships, after reviewing all the cases, 
and one of their own judgments, came clearly to the conclusion 
that the suit was maintainable. At page 65 of the report it will 
be found that the suit instituted by the Shias of Aurangabad was 
for a declaration of their right to go in procession and for a perpe- 
tual injunction. The “right” there claimed was therefore a right 
to “use” the public way just as here the right claimed is a right to 


use the plaintiff’s own property in a particular way. In the case 


(t) [1924] 52 L A. 61 i 
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before their Lordships of the Privy Council it was not denied that 
a member of the public had a right to pass over a public road. On 
the same page their Lordships observe : 

The case seems to their Lordships to raise for authoritative 
decision the question as to the “right” of religious processions to 
proceed along the roads in India... . 

Here again is a clear indication that the right claimed was not 
mere title but a right to use a particular thing in a particular way. 
At page 66 of the report their Lordships formulate the following 
question for themselves : 

Does a civil suit lie against those who would prevent a proces- 
sion with its observances? 

Having formulated this question for themselves, their Lord- 
ships, as already stated, granted a declaration of the “right”. 

This case of Manzur Hasan, therefore, appears to be a clear 
authority that section 42 of the Specific Relief Act is no bar to the 
maintenance of the present suit. Mr. Banerji has however argued 
that what their Lordships of the Privy Council had in their mind 
was section 9 of the Civil Procedure Code and not section 42 of 
the Specific Relief Act. As a matter of fact, the Privy Council 
do not say that they were considering section 9 of the Civil Pro- 
cedure Code. It is true that they do not also mention section 42 
of the Specific Relief Act, but in a general way, they do lay down 
that such a suit of this nature was maintainable. We therefore 
decide that section 42 is no bar to the maintenance of the suit. 

The matter being concluded, in our opinion, by a judgment 
of their Lordships of the Privy Council, it would be unnecessary 
for us to send up this case for a fresh decision on the same point. 

In the result, we dismiss this application with costs. 

Application dismissed 


PURNAMA DEVI 
versus 
RAM PRASAD AND ANOTHER” 
Decree—Decree-holder allowed to purchase property sold in execution of 
—Must pay poundage. 3 
A decree-holder, who is allowed to purchase the property 
ordered to be sold on condition that he would purchase it in full 
satisfaction of the decree, is not entitled to recover faotn the judg- 
ment-debtor any money that hahas to pay by way of poundage. 
First APPEAL from a decree of MAULVi FARIDUDDIN AHMAD 
Kran, Subordinate Judge of Shahjahanpur. 
Kailas Nath Katju, for the appellant. - 
Appeal heard under Order 41, rule 11, Civil Procedure Code. 
The judgment of the Court was delivered by 
MUKERJI, J.—This appeal raises a question which has very 
recently been decided by one of se sitting with another Judge of 
*F, A. 313 of 1928 
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this Court*. ‘The question is, when a decree-holder is allowed to 
purchase the property ordered to be sold on condition. that he 
would purchase it in full satisfaction of the decree, whether he is 


Purnama entitled to recover from the judgment-debtor any money that he 
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has to pay by way of poundage. It was held in the case men- 
tioned above that the decree-holder must pay poundage as part 
of the costs of the execution of the decree. 


Mukerji, J. We think that this view is correct, and we accordingly dis- 


__ miss the appeal. 
Appeal dismissed 
* E. F. A. 332 of 1926, decided on November 15, 1928. 
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Versus 
KING-EMPEROR (Opposite party)* 
Penal Code, section 302 read with section 149—Rioting with murder— 
Person striking fatal blow not ascertainable—Offence, when estab- 


Banerji, J. lished. 


Boys," J. 


There should not be a practice to assume that where the parti- 
cular person out of several assailants cannot be found to be guilty 
of striking the fatal blow, the capital sentence should not be 
inflicted. 

When men use their lathis with the result that a man’s skull is 
fractured, it must be taken, in the absence of special circum- 
stances, that they know that they were doing an act so eminently 
dangerous that it must in all probability cause such bodily injury 
as is likely to cause death. 

CRIMINAL APPEAL from an order of L. V. ARDAGH ESQ., 
Sessions Judge of Shahjahanpur. 

K. O. Carleton, for the applicants. 

M. Walliullah (Assistant Government Advocate), for the 
Crown. 

The judgment of the Court was delivered by 

Boys, J.—The facts of this case are set out in the judgment 
of Mr. Ardagh, the Sessions Judge of Shahjahanpur, very clearly 
and there is only one comment in regard to the view expressed by 

. him that we shall have to make. 

we facts are very clear, and if there is any point apparently 

established by the evidence for the prosecution which does not in 
` fact represgnt the truth, the accused have only themselves to 

blame for it. They have set up foolish defences of alibi, in one 
case supported by evidence that is most probably fabricated. We 
have therefore no assistance from them to enable us tg determine 
exactly what happened. It is clearly established by the evidence 
for the prosecution that certain residents of village Gaur went to 
fish in a tank within the limits of village Sherapur. While they 
were fishing they were deliberately attacked By certain of the 
villagers of Sherapur, who pretended to think that they had a 


grievance against the Gaur villagers for fishing in the tank and 
* Crim. App. No. 752 of 1928 . 
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who were determined to take away from the Gour villagers the 
fish which they had caught. In the course of the assault com- 
mitted on the Gaur villagers, Jamal and Chandan, who stood their 
ground, were injured, Chandan fatally. All the six appellants 
have been sentenced to transportation for life under section 302 
read with section 149. 


We have already described the grievance of the Sherapur vil- 
lagers as an alleged grievance and we have so described it because 
all the evidence indicates that the Gaur villagers had at least a 
joint right, if not the sole right, to fish in the Sherapur tank. In 
any event there could be no possible question in these circum- 
stances of a right of the Sherapur villagers to defend their pro- 
perty for it was clearly’a case in which they had plenty of time 
to have recourse to the public-authority,—the police-station was 
only three miles away. The people who had taken the fish were 
very well known to the Sherapur villagers and the case was 
wholly different from one where a person finds an unknown 
thief stealing his property in the middle of the night. It has 
only been possible to criticise the case for the prosecution in res- 
pect of two points. It is suggested that there was a delay in 
making a report. That delay might possibly be accounted for in 
many ways. No attempt was made on behalf of the defence to 
elicit the reasons for the delay by cross-examination,—no ques- 
tions were asked on the point. 


Next it is suggested that this was not a case under sec- 
tion 302. We think it is clearly established by the evidence that 
when the party set out from Sherapur, each one of them set out 
with the intention of depriving by violence the Gaur villagers of 
the fish that they had caught. They must obviously have 
expected resistance, and that must have meant a lathi fight. When 


men use their lathis with the result that a man’s skull is fractured, ° 


it must be taken, in the absence of special circumstances, that 
they know that they were doing an act so eminently dangerous 
that it must in all probability cause such bodily injury as is likely 
to cause death. It is clear to us then that the offence of murder 
was committed, and-under section 149 all of them were equally 
guilty. It is manifest that the exact amount of guilt attaching 
to the accused in different cases and in different circumstances 
may vary, but we have no discretion to inflict less shan the 
sentence of transportation for life if we are satisfied that it was 
a case in law of murder. This is one of the cases which we can 
only leave so the Local Government to consider. 


Lastly, we have noted above that there was only one point in 
which we considered that exception might be taken to the judg- 
ment of the learned Sessions Judge and that is a point which it 
was not likely would be taken by the counsel for the defence, for 
it was not in the interests of his clients to take it. The learned 
Judge has said +- 
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It is not, I bélieve, the:common practice to sentence to death 
those who are implicated in a riot in which death is caused and 
in which the definite assailants are not ascertained, 

We do not think that the learned Judge is right in stating 
the proposition so broadly and possibly he did not mean to. It 
is clear that there may be cases in which the guilt of any parti- 
cular assailant of actually striking the fatal blow cannot be estab- 
lished but i in which all the persons concerned would be indubit- 
ably guily of murder and equally deserve a capital sentence. Such 
a case may clearly be where six men go out with the deliberate 
intention of killing a person and in pursuance of the common 
object one or other kills him. It may not be possible to establish 
which struck the fatal blow, but it is manifest that all would be 
equally guilty and all should receive a capital sentence. That 
again is a proposition stated broadly and in particular cases might 
require qualification; but it is sufficient to say that there should not 
be, if in fact it does exist, a -practice to assume that where the 
particular person cannot be found to be guilty of the fatal blow, 
the capital sentence should not be inflicted. The appeals are dis- 
missed. 


Appeals dismissed 
PRIVY COUNCIL 


KUMAR GOPIKA RAMAN ROY (Plaintiff) 
: VErSUs 
ATAL SINGH anp oTHeErs (Defendants)* 

Civil Procedure Code, Order XIII, Rule 2—Applicable to documents 
in possession or control of party at date of bearing—Admission of 
documents at a later stage—W hen permissible—Findings of fact 
in one jud gment—Inadmissible in subsequent litigation to prove 
such facts. 

The rule of exclusion laid down in Order XIU, Rule 2 of the 
Code of Civil Procedure only applies to documentary evidence 
in the possession or power of any party at the date of the first 
hearing of the`suit and not to such documents of whose exist- 
ence the plaintiff was unaware at that time and discovered them 

y afterwards. Moreover even where the rules of exclusion apply 
and the documents cannot be filed without the leave of the 
cqurt, that leave should not ordinarily be refused where the 
documents are official records of undoubted authenticity which 
may assist the court to decide rightly the issues before it. 

The documents which had been excluded by* the courts in 
India were admitted into evidence and considered by their Lord- 
ships of the Privy Council. 

The findings of fact arrived at on evidence before the court 
in one case is no evidence of that fact in another case. 

APPEAL from a decision of the High Court of Judicature 

at Fort William in Bengal. 
TP. C. A. 81 of 1926 
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Gavin Simonds, K. C. and S. Hyam, for the appellant. 

L. de‘Gruyther, K. C. and J. M. Parikh, for the respondents. 

This appeal arose out. of a suit instituted by the plaintiff- 
appellant in ejectment alleging that the defendants were his 
tenants. The defendants denied’ the tenancy and their plea was 
accepted by the courts in India and judgment of the High 
Court was affirmed by the Judicial Committee. The judgment 
mainly turned upon questions of fact. Two points raised on the 
appeal were of general importance. One was about the effect 
of a previous judgment and the other arose out of exclusion of 
certain documentary evidence by the trial court. The portion 
of the judgment which dealt with the matters above referred to 
is reported below. The judgment of their Lordships was deli- 
vered by 

Sm Jonn Waxiis—The plaintiff also relied on Exhibit 5, 
a certified copy of an award of the Deputy Collector of Sylhet 
in certain boundary cases under Reg. VII of 1822. The plaint- 
iffs in those cases were the predecessors of the plaintiff, 
and Case D related to the alleged inclusion of 5,636 bighas of 
estate No. 85 in other mauzas. ‘The defendants’ names are given 
as Ramanand Singh, Mohan Singh and Nunai Singh, who are not 
shown to have been the predecessors of defendants 1 to 160 or 
any of them. ‘The plaintiff relies on certain statements of the 
Deputy Collector in his award in this case as to rent having been 
realised by the plaintiffs in suit No. 9 of 1854 from the defend- 
ants in that suit. 

In their Lordships’ opinion these statements are not admis- 
sible as evidence of rents having been realised from the defend- 
ants in that suit. The Indian Evidence Act does not make find- 
ing of fact arrived at on the evidence before the Court in one 
case evidence of that fact in another case. Their Lordships also 
agree with the Courts below that this evidence, even if admis- 
sible, would be of very little weight . 

Their Lordships have next to deal with the fresh evidence 
which they decided to admit in the following circumstances. 

On August 20, 1918, the plaintiff, before closing his case, 
called as his 32nd witness one Gopesh Charan Chowdury, 5th 
defendant, who was impleaded as one of his co-sharers. The 
witness produced certain documents which the Subordinate Judge 
would not allow to be filed at that stage. Thereupon the plaint- 
iff on August, 22, 1918, presented a petition praying for the ad- 


mission of these documents, supported by an affidavit in which ` 


it was stated that the plaintiff’s law adviser only saw them for 
the first time on Sunday, August 18. 

The Subordinate Judge did not accept this statement, as the 
last mentioned witness had stated that the law agent had come to 
his house about two years ago—that is, in 1916—to see what 


documents he had, and the witness had showed him all the 
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documents. In his order of August 22 the Subordinate Judge 
observed that the suit had been filed on October 7, 1912, and 
that after certain adjournments issues were settled on July 8, 
1913, when the parties were directed to put in their documents 
within seven days. In these circumstances the Subordinate 
Judge apparently considered that they were out of time, and he 
refused to exercise his discretion in the plaintiffs favour, 
although the documents were certified copies of public records, 
because in his view it would have been prejudicial to the defend- 
ants to admit them at this late stage, and this order was upheld 
by the Appellate Court. i 

Now, in addition to enabling the parties to a suit to apply 
for discovery of documentts, a matter regulated by Order XI, 
the Code of Civil Procedure imposes certain obligations on parties 
to a suit with reference to the documents on which they rely. 
Under Order VII the plaintiff must file with the plaint the 
documents on which he sues and also a list of the documents on 
which he relies, and under Rule 18 documents which ought to 
have been and have not been included in he list cannot be 
exhibited without the leave of the Court. Further, under 
Order XIII the parties at the first hearing must produce the 
documents in their possession or power on which they rely, and 
under Rule 2 no document “which should have been but has not 
been produced in accordance with the requirement of this rule” 
is to be admitted in evidence without the leave of the Court. It 
is apparently under this Rule that the Subordinate Judge acted, 
as he observes that, on July 8, 1913, at the settlement of issues, 
which is at the first hearing, the parties were ordered to put in 
their documents within seven days. 

This rule of exclusion, however, only comes into operation 
when the documents on which the parties rely should have been, 
but were not, produced at the first hearing. Now, according to 
the evidence at the date of the first hearing, these documents 
were not in the possession or power of the plaintiff, and the 
plaintiff and his advisers did not know of their existence so as 
to enable them to inspect them and form an opinion as to whe- 
then they would rely on them or not. In these circumstances it 
cannot be said that they should have been produced -at the first 
hearingeand therefore the rule does not authorise the exclusion. 
Further, as has been held ig India, even where the rules of exclu- 
sion apply and. the documents cannot be filed without the leave 
of the Court, that leave should not ordinarily be sefused where 
the documents are official records of undoubted authenticity 
which may assist the Court to decide rightly the issues before it. 

Appeal dismissed 
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ATMARAM BHAGWANT GHADGAY (Plaintif) 
versus 
COLLECTOR OF NAGPUR (Defendant) * 

Land Acquisition Act, Section 23—Principles of valuation—Acceptance 
by some owners of awards—Evidence thus furnished inconclusive 
as against other owners. 

An owner of lands in the position of the appellant is entitled to 
the value to himself of the property in its actual condition at the 
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time of expropriation with all its then existing advantages and with BLAaNessurGH 


all its future possibilities, excluding only any advantage due to the 
carrying out of the scheme for the purposes for which the pro- 
perty was being acquired. A large area of land in the suburbs of 
the city of Nagpur which was acquired by the Government under 
the Land Acquisition Act belonged to 25 different owners. The 
Collector valued the land at a particular rate. The appellant being 
dissatishied with this valuation, asked for a reference to the District 
Judge. The other owners submitted to the Collector’s award. 
The appellate court in India treated this acceptance by the other 
owners as evidence conclusively proving the correctness of the 
Collector’s award. Held, by the Judicial Committee, that the 
Courts in India were bound to value the land of the appellant with 
all its advantages and the evidence furnished by the submission of 
the other owners to the award of the Collector was neither con- 
clusive nor, under the circumstances of the case, important. 

In appeals involving questions of valuation the Judicial Commit- 
tee will not interfere unless some erroneous principle has been in- 
voked or some important piece of evidence has been overlooked or 
misapplied. 

APPEAL from a decision of the Court of the Judicial Com- 
missioner of the Central Provinces. 

Sir G. R. Lowndes, K. C. and W. Wallach, for the appellant. 

A. M. Dunne, K. C. and K. Brown, for the respondent. 

The following judgment was delivered by 


Lorp BLaNEsBURGH—In 1919 the Government of India ° 


acquired, under the provisions of the Land Acquisition Act I of 
1894, for the purposes of the extension of the Hump Yard of the 
Great Indian Peninsular Railway at Nagpur, an area of "258 acres, 
then under cultivation and within the holdings of 25 different 
owners. The*appellant was one of these owners, claiming in 
respect of 34 acres of the land so acquired. His holding consisted 
of a main plot, with two separate patches adjacent thereto, so 
small, however, that, as has throughout been agreed, these patches 
can have no effect upon the considerations in accordance with 
which the value of the appellant’s whole area must be determined. 
* P. C. A. 47 of 1927 
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The Collector acting under section 11 of the Act, and treating the 
land as agricultural land only,i awarded compensation to the 
appellant at a flat rate of Rs. 60 per acre. Indeed, he awarded the 
same flat rate, in respect of their holdings, to all the 25 owners of 
the 258 acres. And, although no serious case has been made 
against it if properly based upon ‘agricultural value, the award of 
the Collector must have been in the nature of an agreeable surprise 
to the undertakers. ‘The estimated cost of acquisition had been, 
as appears from the Land Acquisition Officer’s Report, Rs. 62,000. 
The aggregate sum actually awarded amounted to Rs. 35,470 
only. 

x The appellant did not accept: the award, and he duly required 
the valuation of his land tọ be referred for the determination of 
the Court under section 18 of thel Act. He claimed compensation 
at the rate of Rs. 2,000 an acre—a valuation based upon his asser- 
tion, not in the event established, that his land was an actual build- 
ing site, and that it should be valued accordingly. j 

The case was in due course referred by the Land Acquisition 
Officer to the Additional District Judge of Nagpur, and before 
him voluminous evidence, both documentary and oral, was pro- 
duced from both sides. 

The Collector, in his reply to the appellant’s written state- 
ment, referred to a fact, since more definitely ascertained, that 
the owners of the 258 acres, other than the appellant, had accepted 
the Collector’s award so far as they individually were concerned. 
It does not, however, appear that before the learned District Judge 
there was attached to this circumstance, by either side, the decisive 
significance which by the Court of the Judicial Commissioner was 
ultimately attributed to it. Before the learned District Judge 
the evidence was directed rather to the question whether the appel- 
lant’s land, although hitherto used only for agricultural purposes, 
was or was not adapted for building. The value of building land 
in its neighbourhood, and the probable direction of the prospective 
development of Nagpur, with the remoteness or otherwise of that 
event, were canvassed, with much elaboration, by witnesses on 
each side. In the result, the learned District Judge, greatly im- 
pressed by one of the appellant’s, witnesses, Mr. Kashinath Bhide, 
a municipal engineer, came to the conclusion that the appellant’s 
lands sheyld be valued on the basis of their being “ problematical 
building sites in an undeveloped! form.” On the same basis 
Mr. Kashinath Bhide had valued the land at Rs.500 an acre: but 
the learned Judge, being of opinion that the engineer had attached 
undue importance to some of the; favourable features in the situa- 
tion of the appellant’s land, and| that the period of development 
might be more distant, and would be more prolonged than the 
engineer had anticipated, reached the conclusion that upon that 
basis the proper compensation to be allowed the appellant was 
Rs. 300 an acre. By his award of August 29, 1921, whereby he 
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declared that the appellant was entitled to Rs. 10,137 compensa- 
tion, with Rs. 1,520-8 in respect of compulsory acquisition, he 
gave effect to that conclusion. The learned Judge’s decision? was 
that the appellant should receive Rs. 11,657, with interest thereon 
at 6 per cent per annum from November 5, 1921, till payment. 
E was directed to pay his own costs, each having partially 
ailed. 

Now, the proper principles applicable to the case were not in 
controversy before the Board. An owner of lands in the position 
of the appellant is entitled, it was agreed, to the value to himself 
of the property in its actual condition at the time of expropriation 
with all its then existing advantages and with all its future possi- 
bilities, excluding only any advantage due to the carrying out of 
the scheme for the purposes for which the property was being 
acquired. 

And the position of the Board in such matters is equally clearly 
settled. In appeals involving questions of valuation, the decree 
complained of will not be interfered with by their Lordships unless 
some erroneous principle has been invoked or some important 
piece of evidence has been overlooked or misapplied. 

And, so far as the order of the District Judge is concerned, 
it appears to their Lordships, and it is convenient at once to say 
so, that in reaching his conclusion the learned Judge upon the 
materials before him governed himself by sound principle. Nor 
has anything been shown to their Lordships which would lead 
them to the conclusion that he had not before him evidence on 
which he might fairly reach the conclusion at which he arrived. 

From his decision, however, the Collector appealed to the 
Judicial Commissioner for the Central Provinces, asking that the 
award of the District Judge might be reversed and that of the 
Land Acquisition Officer restored. On that appeal the Collector 
sought to emphasise as his main contention the inference to be 
deduced from the action of the other owners already alluded to, 
and before the case was opened his Counsel asked that the records 
of the Land Acquisition Officer’s proceedings in relation to the 
acquisition of the whole 258 acres might be received in evidencee 
so as to show the circumstances of the owners who, other than the 
appellant, had accepted the rate offered without claiming any 
reference to the Civil Court. ‘The appellant’s Counseb objected 
and claimed the right to cross-examine these owners; he also asked 
for leave himself to tender evidence of recent sales of land in the 
immediate ‘vicinity. In the result the Court, admitting all the 
evidence, diracted it to be taken in the lower Court, and to be 
returned for consideration at the adjourned hearing of the appeal. 

The evidence was accordingly so taken, although, strangely 
enough, the owners, vouched by the Collector, were left to be 
called by the appellant and were cross-examined not on his behalf 
but by Counsel for the Collector. Even so, however, the general 
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result of their evidence was, as their Lordships think, to show how 
unreliable as a basis of the true value, even of their own*land, was 
the fact that they had each accepted the officer’s award. It was 
with the utmost reluctance that most of them had done so: some 
were fearful of fighting the Government: others were without 
funds for such a contest. To their Lordships it seems that if their 
evidence as a whole pointed to any conclusion at all, it was that 
the lands of the different owners were not of a uniform value, 
possibly not even for agricultural purposes, certainly for no other, 
while in few of the cases could the acceptance of the Collector’s 
award be of itself regarded as a true indication even of the value 
as between a willing seller and a willing buyer of the land actually 
in question. i , 

Yet this was the only evidence to which the learned Judges of 
the Court of the Judicial Commissioner finally had regard in fixing 
the value of the appellant’s land. 

The gist of their decision is to be found in the following three 
paras of their judgment:— : 

4. Many rulings have been cited in this Court in regard to the 
principles on which the compensation in such cases as this ought to 
be fixed, and long arguments have been addressed to us to show 
that the land ought to be regarded as building sites and not as 
agricultural land and that the town of Nagpur is spreading in that 
direction. But there is in practice one way only of applying those 
principles and of ascertaining the facts on which their application 
depends, and that is by taking evidence of the prices paid for simi- 
lar land in similar circumstances. This evidence is often difficult 
to get, but it happens that we have in this case the most satisfac- 
tory possible evidence, at which nobody in the Civil Court took the 
trouble to look. , 

5. The area of 223-97 surrounding what is practically the 
whole of the plot under consideration was acquired from twenty- 
four different owners. Every one of them has accepted the award 
of the Collector, in which the rates were exactly the same as those 

. given by him to the claimant; roughly Rs. 30 an acre, and not one 

of them even demanded a réference to the civil Court. Ten of 
them accepted the Collector’s rates without any demur at all. 
One asked for Ks. 60 an acre, one for Rs. 100, five for Rs. 200, two 
for Rs. 250, one each for Rs. 300, Rs. 400, Rs. 500 and Rs. 1,000, 
and pne, like the present claimant, for Rs. 2,000, but not one of 
them went beyond making a formal sort of demand. It is hard to 
imagine better evidence of the sufficiency of the rates on which the 
Collector’s calculation of the compensation is based.” , 

6. A good deal of evidence has been given of the high prices 
paid for land close to that in question though a little nearer the 
town. That the land in ‘question is outside the area for which 
these high prices.can be obtained is proved*by the fact that a 
portion of the land for which the lower price has been accepted 
without demur lies between it and that area.: An attempt has 
also' been made to show by cross-examination of a few,of the 
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twenty-four owners who accepted the award of the Collector, 
that they refrained from contesting it for reasons other than 
that they were of opinion that they would not get any more by 
doing so. This has naturally failed entirely. : 

It will be noted that the learned Judicial Commissioners were 
apparently of opinion that the cross-examination of the owners 
had been conducted by the appellant, and not, as it was, by the 
Collector. But, apart from that ‘consideration, their Lordships 
cannot, as they have already indicated, agree with the learned 
Judicial Commissioners’ view of the evidence. Its true result, as 
they have already stated, only serves, as they think, to emphasise 
the error of principle into which the learned Judicial Commis- 
sioners fell, when they ignored all the considerations pertinent to 
the appellant’s own lands to which the learned District Judge ad- 
dressed himsélf so carefully, and founded themselves exclusively on 
the evidence as to the price accepted for other plots, the conditions 
of which were certainly not fully before them. Indeed, a mere 
inspection of the plan of all the plots put in and agreed shows even 
to casual observation that the situation of the appellant’s land with 
regard to such matters as access and building convenience, may 
well be superior to those of nearly all, if not indeed to all, the 
other plots acquired. It is in short hardly too much to say that 
the Appellate Court, in its exclusive reliance upon the attitude of 
the owners other than the appellant, were within an ace of ignor- 
ing the prohibition imposed upon them by section 21 of the Act 
and of extending the range of the inquiry beyond the statutory 
limit thereby set. 

In these circumstances their Lordships cannot doubt that the 
Court of the Judicial Commissioner, ‘which, by its judgment of 
October 13, 1923, set aside for the reasons just set forth the 
award of the learned District Judge, and restored that of the 
Collector, acted on a wrong principle, which the appellant is 
entitled to ask the Board to correct. 


In their Lordships’ judgment the order of the Court of the 
Judicial Commissioner, based upon that mistaken. principle, should 
be set aside, and, as it has not been shown that the attitude of thee 
other owners did not receive at his hand all the consideration it 
deserved, and as no other objection to which their Lordships can 
have regard has been taken to it, they think that the order of the 
learned District Judge must be restered. And théir Lordships 
will humbly. advise His Majesty accordingly. The respondent 
will pay the appellant’s costs in the Judicial Commissioner’s Court 
and of this appeal. rd 14s 

T. L. Wilson and Co.—Solicitors for the appellant. 

India Office.z-Solicitors for the respondent. ` 

. i os ` Appeal allowed 
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RAMDUTT RAMKISSEN DASS (Applicants) 
versus 
E. D. SASSOON AND COMPANY (Opposite party)* 
Limitation Act, section 14—Time occupied in abortive arbitration 
proceedings—Should be excluded—Private arbitrations—Arbitra- 
tor bound by law of limitation. 

Although the Limitation Act does not in terms apply to arbi- 
tration in mercantile references, it is an implied term of the con- 
tract that the arbitrator must decide the dispute according to 
the existing law of contract, and that every defence, including a 
defence of limitation, which would have been open in a Court 
of Law, can be equally put forward for the arbitrator’s decision 
unless parties ‘have agreed to exclude that defence. A dispute 
arising out of a mercantile contract for the sale and purchase of 


goods was in accordance with the contract referred to arbitration ' 


and on a plea of limitation being raised, held, that section 14 of 
the Limitation Act was, along with other sections of the Limita- 
tion Act, applicable to arbitration proceedings and time occupied 
in the first arbitration proceedings which proved abortive should 
be excluded. Asżley and Tyldesley Coal and Salt Co. v. Tyldesley 
Coal Co., 68 L. J. Q. B., 252, approved. 


APPEAL from an order of the High Court of Judicature at 
Fort William in Bengal. 

L. de’Gruyther, K. C. and W. Wallach, for the appellants. 

A. M. Dunne, K. C. and S. Hyam, for the respondents. 

The following judgment was delivered by 

Lorp SaLvEsEN—This is an appeal’ from an order of the 
High Court of Judicature at Fort William in Bengal, dated Nov- 
ember 8, 1926, which on appeal confirmed an order passed by the 
said High Court in its original jurisdiction on April 19, 1926, and 
dismissed the appellants’ application to have an award set aside and 
taken off the file 


The material facts which are not in dispute have been so 


. fully set forth in the judgment now under review that the barest 


“~~. 


summary is all that is required to raise the two questions of law 
on which their Lordships have to decide. Under various contracts 
between September 16, 1913, and March 2, 1914, the appellants 
sold to the respondents certain quantities of jute. The contracts 
were all in a form approved by the Calcutta Baled Jute Trade 
Association and contained an arbitration clause such “as is usual in 
mefcantile contracts at the present day. The reference is in the 
widest form and submits to arbitration “any -disputes arising out 
of or in any way relating to this contract or to its construction or 
fulfilment between the parties hereto and whether arising before 
or after the date of expiration of this contract”. The clause also 
imports the rules and By-laws of the Association which provide 
C. A. No. 107 of 1927 ° 
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machinery for carrying out the reference in the event of one of 
the parties failing to appoint an arbitrator within 48 hours after 
having been called upon to do so. 

As the respective deliveries of jute sold under the contracts 
were made, questions arose as to the quality of the goods supplied 
by the appellants and the respondents had to submit to large deduc- 
tions in respect of alleged inferiority of quality. The cause of 
action arose at different times, but it is not material to consider the 
exact dates as the respondents showed due diligence in making their 
claims, for these were formulated in July, 1915 when a demand 
for compensation for breach of contract was made on the appel- 
lants, who refused to consider same. 

On July 15, 1915, the respondents appointed an arbitrator 
to act on their behalf and called upon the appellants to appoint 
an arbitrator on their behalf, which after some delay-they did in 
December, 1915. The appellants were, however, obviously not 
anxious that the arbitration should be proceeded with, and they 
endeavoured to obtain delay in every way that was open to them. 
Their arbitrator, Babu Gossain, refused to meet with the respond- 
ents’ arbitrator, Mr. Allen, and ultimately Mr. Allen retired from 
the reference on March 7, 1916, and Mr. Singleton was appointed 
as arbitrator on behalf of the respondents in his place. The latter 
was equally unsuccessful in his efforts to get Babu Gossain to meet 
him, and after many excuses the latter on July 30, 1916, withdrew 
from the matter. On July 27, 1916, the respondents wrote to the 
appellants a letter, referring to the retirement of Babu Gossain, 
and adding “we therefore call upon you to appoint an arbitrator 
to act on your behalf in the place of Babu Gossain within 48 
hours, failing which we shall apply to the Baled Jute Association 
to make an appointment on your behalf in accordance with By- 
Law 15 of the Association”. To this letter the appellants replied 
on July 31 as follows:— 

The time limit under the Indian Arbitration Act is over, and 
we regret that we cannot agree to further extension of time. 
Regarding your suggestion that you will ask the Chairman of the 
Association to appoint an arbitrator, we beg’to point out that the 
chairman has no authority to override the provision of the Indian” 
Arbitration Act. Further, we hold that the dispute to settle 
which this arbitration was agreed upon does not come under the 
terms of the Allied Baled Jute Association Contract $o° the Chair- 
man cannot exercise his right umder-the contract. 

To this letter the respondents replied rejecting the con- 
tentions of the appellants and calling upon them to appoint an 
arbitrator to act on their behalf within seven clear days from the 

“date of their letter, in default of which they stated that they 

would appoint their own arbitrator as sole arbitrator in the refer- 

ence in accordance with the provisions of the Indian Arbitration 

Act, section 9(b). As the appellants made no further appoint- 

ment, the respondents appointed Mr. Singleton to act as sole 
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arbitrator, which he accordingly did, and in the end made an 
award of Rs. 68,574. His award, which was dated September 28, 
1916, was duly filed and a warrant was issued directing the sheriff 
to levy the amounts awarded by seizure of the appellants’ goods, 
and this was done. 

The appellants thereafter, on January 8, 1917, brought a 
suit for a declaration that Mr. Singleton’s awards were void and 
inoperative on the ground that his appointment as sole arbitrator 
was illegal. 

On April 7, 1920, the Judge of the first instance upheld the 
award, but on appeal to the High Court at Fort William this judg- 
ment was reversed and an appeal taken by the present respond- 
ents to the Privy Council was dismissed. 

These proceedings occupied a considerable time. It was not 
until December 13, 1920, that the decision of the High Court 
was pronounced and the decision of the Judicial Committee of the 
Privy Council was only issued on July 20, 1922. Taking either 
of these dates, much more than three years had elapsed from the 
date when the cause of action had arisen. On December 13, 1922, 
the respondents again demanded from the appellants the amount 
which they claimed under the 11 contracts, and on December 28 
appointed Mr. W. G. Dredge as arbitrator. The appellants declined 
to appoint an arbitrator on the grounds that the alleged claims 
were barred by limitation. On March 16, the Chairman of the Baled 
Jute Association nominated Mr. D. S. Henderson to act as arbitra- 
tor with Mr. Dredge. ‘The appellants thereupon on April 10, 
1923, applied to the High Court for an order reviewing the various 


_ submissions to arbitration. After sundry procedure a consent 


otto, 


order was made on August 15, 1923, that the matter in dispute 
be referred to the arbitration of the two arbitrators appointed to 
“deal with the matter and to make their award in the &id reference 
and at the same time to state a special case for the opinion of this 
Court [the High Court] on the legal question of whether the 
defence of limitation can be raised in these matters and if so 
whether the claim is barred”. : j 

. The arbitrators having awarded a sum of Rs. 98,258-11-3 
stated a case in accordance with the High Court’s order. This 
was decided on March 3, 1926. The High Court held that the 
arbitration proceedings had been in fact instituted on July 15, 
1915, and therefore within the period of three years prescribed 
by the Limitation Act. It is from this order that the appeal has 
now been brought. ‘ 

The first question of law which arises is the important 
general one, whether the Indian Limitation Act, 1908, applies to 
arbitration proceedings. The relevant section of that Act is 
section 3—‘‘Subject to the provisions contained in sections 4 to 25 
inclusive, every suit instituted, appeal perferred and application 
made after the period of limitation prescribed therefor by the first 
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schedule shall be dismissed, although limitation ‘has not been set 
up as a*defence”. - i 

“Their Lordships will consider subsequently what effect, if 
any, is to be given to sections 4 to 25, but it is admitted that 
article 115 of the first schedule is that which applies to the subject- 
matter of the present suit. It is expressed as follows:—"For com- 
pensation for the breach of any contract expressed or implied not 
in writing’ registered and not heréin specially provided for,” and 
the period of limitation is three years. 

It will be observed that section 3 has in view primarily suits, 
appeals and applications made in the law courts and makes no re- 
ference to arbitration proceedings. Their Lordships were not 
referred to any case decided in India as to whether this clause can 
be extended by analogy to arbitration proceedings, but similar 
language is employed in the English Statute of Limitations, and 
the question has been considered and decided in one case in Eng- 
land. This is the case of Astley and Tyldesley Coal and Salt Co. 
v. Tyldesley Coal Co’. In that case it was held by the Divisional 
Court consisting of Bruce and Ridley, JJ. that “a submission to 
arbitration does not per se exclude the right of either party to raise 
the defence of the Statute of Limitations, but if it be intended to 
exclude such a defence an express term to that-effect must be 
imported into the agreement of submission”. In his judgment 
Bruce, J. said: «© :- Not 

There is nothing in the.submission to take away the right of 
«the Tyldesley Coal.Co.:to raise -any defence in relation to their 
liability to damages. “It seems to me unreasonable that parties to 

a submission should be precluded from raising the defence. of the 

_ Statute of Limitation unless a provision to that effect be drawn 

...«up,and embodied in the submission. f 
- Previous to that decision there had been. general statements in 
other cases which lay down more clearly the principle upon which 
the decision must be.taken to have-- proceeded. In Aubert v. 
Maze’ Chamber, J. said:. “There is no doubt that an arbitrator 
is bound by the rules of law like every other Judge,” and in 
Jager.v. Tolme’ the Judge said “the Council (that was the Council, 
of the London Produce Clearing House) are to give a decision. 
They are to decide-and in the absence of fuller and wider powers 
expressly given, that means to decide according to the legal rights 
of parties”. The decision in Tyldesley’s case was cited in a recent 
case that came before the King’s B&nch Division, Board of Trade 
v. Cayzer Irvine and Co.'. In the course of his judgment, Row- 
latt, J., before whom the case first came, said that 
the Statute of Limitations (21 Jac. 1 Cap. 16) does not in 

terms apply to arbitrations. It does not affect the debt. It only 

limits the remedy, and therefore it seems to-me that in an arbitra- 
168 L. J. Q. B. 252 5 3 [1916] 1 K. B. 939, 953 
2 [1801] 2 Bos. P. 375 , 1[1927] 1 K. B. 269 
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_..tion it is a question. of construction, whether the submission re- 
“quires ‘the arbitrator to follow the analogy of the Statuge. 


In the-Court of Appeal Lord Hanworth, M.R. found it unneces- 


i sary to ‘corisider this’ question, which as he observed involved the 


point “whether Tyldesley’s. case was correctly decided. Scrutton, 
L. J. “téserved to himself liberty to consider “‘ when the case arises 
whether it was rightly decided” and Romer, J. also reserved ‘his 


„opinion upon that point.. The ‘case was ‘taken to the House of 


Lords.” Viscount Cave in giving judgment,, said: - 
My Lords, I am far’ from wishing to’ throw doubt upon the 

‘view which has been commonly held, and’ which was affirmed by 

the decision of a Divisional Court in the-case of In re Astley and 
+ Tyldesley Goal and’ Salt Co. v. Tyldesley Coal Company, that an 
<- = arbitrator- acting under an -ordinary submission to arbitration is 
bound to givé effect to all legal defences, in¢luding'a defence 
under any Statute of “Limitation. “A decision against that view 
might seriously prejudice. the practice of referring disputes to 
. arbitration; and, while Í am unwilling to = pronounce a final 
* ıı  _opinion upon’a question which does not really.arise in this case, 
I certainly say nothing which is adyerse to the view to which I 

have referred. 

None of the other padges who took -part in. a. the decision of 
that case found it necessary to, express. any. definite opinion upon 
the point,. although for the purposes-ọf the decision they were 
content to assume it. Such being the state of the authorities (the 
paucity of which maybe explained by the fact that where con- 
tracts contain an arbitration clause the parties usually contemplate 
that their dispute will be disposed of), their Lordships are of 
opinion that the law. was correctly laid down in T'yldesley’s case. 
Although the Limitation Act does not in terms apply to arbitra- 


tions, they think that in mércantile references of the kind in ques- 


tion itis an implied term of the contract that the arbitrator must 
décide‘ the dispute according to the existing law -of contract, and 
that every defence ‘which would have-been ‘open in a Court of 
Law-can be equally proponed for- the arbitrator’s decision unless 
the parties have agreed (which is not suggested. here) to exclude 
ethat defence: Were'it-otherwise-a claim for breach of a contract 
containing ` reference clause could be brought at any ‘time, it 
might be 20 or 30-years‘after the cause of “action -had - arisen 
although ethe legislature -has prescribed àa- limit, of three - years 
.for the enforcement of such 4 claim i in any application that might 
be made to the law courts:: ~ 

' Theit Lordships ate accordingly of opiniori ‘that the first 
question of law must be answered i in the affirmative, ` 

The next question which arises is whether limitation applies 
in the present case soas to bar the claim of the respondents 
under the award which they have obtained. The Judges of the 

€ [1927] A. C. 610 
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High Court held that the arbitration proceedings which resulted 
- in the award now under consideration were in effect a mere con- 
tinuation of the former proceedings which had been instituted on 


Cri. 


1929 


July 15, 1915, but which proved abortive through want of juris- ~ Rampur 


diction of the arbitrator appointed. Their Lordships are unable 
to agree in this view. They think that these proceedings came to 
an end with the decision of the single arbitrator whose award was 
ultimately set aside and that the proceedings instituted at a later 
date after the decision in the Privy Council had been announced 
cannot be regarded as a mere continuation of the first proceedings. 
It is quite clear that where a suit has been instituted in a Court 
which is found to have no jurisdiction. and it is found necessary 
to raise a’second suit in a Court of proper jurisdiction, the second 
suit cannot be regarded as a continuation of the first, even though 
the subject-matter and the parties to the suits were identical. The 
hardships that might arise in such a case have, however, been ex- 
pressly provided for by the sections to which reference will now 
be made. - 

The Indian Limitation Act, aaike the corresponding Eng- 
lish Act, contains an elaborate code of provisions which deal, inter 
alia, with the mode of computing the period of liaatanon pres- 
cribed for any suit, etc., and also with the exclusion from the 
period of limitation of time which has been occupied in legal 
proceedings. The clause specially founded on Section 14(1), is 
as follows:— ; 

In computing the period of limitation ‘prescribed for any suit, 
; the time during which the plaintiff has been prosecuting with due 
diligence another civil proceeding, whether in a Court of first 
instance or in a Court of Appeal, against the defendant, shall be 
excluded, where the proceeding is founded upon the same cause 
of action and is prosecuted in good faith in a Court which, from 
defect of jurisdiction, or other cause of a like nature, is unable 
to entertain it. 
There is a similar provision as to “application” and appended 
to the section there is this explanation: — 
For the purposes of this section, a plaintiff or an appellant 


resisting an appeal shall be deemed to be prosecuting a proceed? 


ing. 

It may be assumed ‘that it had been ascertained before these 
provisions were formulated that there was a serious ris? of injustice 
arising if the period of limitation, Which is in many cases shorter 
than in England, should be too strictly applied. In Indian litiga- 
tion it is ‘consistent with the experience of their Lordships that 
the time necéssary for the decision in a suit may be of much longer 
duration than one is accustomed to in the Courts of Great Britain. 
Hence the necessity for some provision to protect a bona fide 
plaintiff from the consequences of some mistake which had been 
made by his advisers in prosecuting his claim. - 

Holding, as they did, that the proceedings before the second 
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Cv arbitrators were merely a continuance of the first arbitration, ‘it 
1929 became unnecessary for the learned Judges of the High Court 
to deal with the question. It had, however, been dealt. with. by 

RaMDUTT Greaves, J. in the application which the appellants made.to revoke 
Sasoon the:submission to the arbitrators and to restrain the present res- 


pondents from taking arbitration proceedings thereunder. © He 
Lond, Salvesen aid: 








It remains for me to decide whether in computing the period 
_ of limitation the time occupied sin prosecuting the proceedings 
-~ above referred to is to be excluded. It is urged that having 
- regard to the wording of section 14 of the Limitation Act this 
section cannot apply. . This argument however does not seem.to 
me to be well founded. If limitation, as I think it does, applies 
in arbitration proceedings, the law of limitation applicable, is that 
laid down in the Limitation Act, 1908, which is expressed to 
‘apply “to suits, appeals and certain’ applications to Courts. If, 
‘therefore, this’ Act is to be applied to arbitration proceedings not- 
“Withstanding the*words above referred to, I see no reason why 
section 14 of the Act should not apply. If it is said that the 
wording: of the section is ‘not apposite to arbitration proceedings 
it could equally be said that the wording-of the Act ‘itself is not 
apposite. In my ‘view, therefore *- * * + * * in com- 
puting the period’ of limitation the time occupied in the proceed- 
-ings:Which ended in the decision of the Judea Committee i is to 
be excluded. - iuu o; 
Their Lordships are in EEN ya the Fearais of the’ 
learned Judge. > Arbitrations. under the Indian Arbitration Act 
are not prosecuted by filing suits and preferring appeals from the 
decrees in.such suits,;:but by procuring awards and filing them in 
Court and resisting applications to set them aside. In their 
Lordships’ opinion: thé analogy of the Indian Limitation: Act re- 
quires that an arbitrator should exclude the time spent in prosecut- 
ing'in good faith the same claim before an’ arbitrator who was 
without jurisdiction. The Limitation Act has no application in 
terms to arbitration proceedings and as Greaves, J. has pointed out, 
if the words “suit instituted, appeal’ perferred, and application 
emade ” in Section 3 are to be applied to arbitration proceedings it 
seems to follow thatthe same interpretation must be put upon 
them in Section 14, and that civil proceedings in a Gourt must be 
held to cowgr civil procesdings before arbitrators whom the parties 
have substituted for the Courts of law to be the judges of the dis- 
pute between them. There is no question here that the respondents 
Pp were prosecuting with due diligence their claim againstthe appel- 
_, lants’ and that the second arbitration was fourided.on the same 
cause ‘of actio añd-was “þrosecutėd i in good faith before the previ- 
ous arbitrator who from defect of jurisdiction was found not 
competent to exercise jurisdiction, i in ‘the ‘matter. If the period 
in’ question’ duritig which ‘the respondents’ claim was held up 
because of the proceedings instituted: for. the ` purpose of setting 


aise, A 
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aside the first award and in obtaining final judgment on that -ques- 
tion is excluded from the period of limitation, there can be no 
doubt that the respondents here were within the period pres- 
cribed. The result is that the anomaly is avoided of there being 
a different period of limitation in certain cases where a dispute has 
been referred to arbitration from that which is applied to disputes 
dealt with in the ordinary courts. 

For these reasons their Lordships will humbly advise His 
Majesty that the appeal ‘ought to be dismissed with costs to the 
respondents. 

j j l Appeal dismissed 

W. W. Box and Co.—Solicitors for the appellants. 

Sanderson, Lee and Co.—Solicitors for the respondents. 
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RAMESHWAR SINGH AND ANOTHER (Defendants) 
à : versus 
BAJIT LAL PATHAK ann oTHeERs (Plaintiffs)* 
Evidence Act, Section 114—Non-production of documents—By party 
in possession thereof—Adverse presumption , 
Non-production by a party of material documentary evidence 
in his possession justifies a court in concluding that such evidence, 
if produced, would not support the case of the party omitting 
to produce it. Murugesami Pillai v. Manickavasaka Pandara, 
_ LL. R. 40 Mad. 402, 15 A. L. J. Rọ, followed. 
APPEAL from the decision of the High Court of Judicature 
at Patna. ; f 
A. M. Dunne, K. C. and K. Browz, for the appellants. 
W. Wallach, for the respondents. ` 
This appeal arose out of a suit instituted by the plaintiff- 
respondent to recover possession of certain lands. The question 
involved in the appeal was one of pure fact as to the identity of 
the lands. The defendant contended that the lands were his and 
„ that he had been in possession thereof but he did not produce his 
estate papers in support of his allegations. The appeal was dis- 
missed by the Judicial Committee and the judgment dealt with 
the evidence produced in the case. The observations of their 
Lordships regarding the non-production by the defendant of 
relevant documentary evidence being of general impoytance, are 
reported. The judgment of their Lordships was delivered by 
Lorn BLANEsBURGH—But the finding of the High Court on 
this point was further confirmed by the view the learned Judges 
there took of the attitude of the defendant in this matter. They 
were deeply impressed by the fact that his case had been altered; 
they were even more impressed by the fact that the best evidence 
in his possession which would have clearly helped the Court in 
identifying the land in dispute had been withheld. Neither village 
papers nor measurement khasras were produced, and the learned 
ee ` *PL C. A. 7 of 1927 
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Cv Judges say that when called for before them the defendant took 
Y929 time to produce them and failed to do so. In the change of 
—— attitude on the part of the defence and in its failure to produce 

j Kavin documents presumably available and probably decisive one way 

v. or another if examined, the learned Judges saw a design on the 

Bagrr LaL part of the defendant to take advantage of the abstract doctrine 

Parmak of the burden of proof upon a plaintiff in ejectment. 
Lord Their Lordships, in agreement with the High Court, consi- 

Blaaesbursh der that the excuses made by the defendant for the non-produc- 

tion of these documents are unsatisfactory and unreliable, and, 
like the learned Judges of the High Court, they consider that 
their non-production is due to the fear that, if produced, they 
would either establish the plaintiff’s claim, or, in view of the 
defendant’s admission as to the existence somewhere within the 
village of three jotes of the plaintiff of the area would lead to a 
successful claim albeit in another suit, which would be more 
serious for the defendant than that made in this suit. Their 
Lordships would refer to the views of the Board on this subject 
expressed by Lord Shaw when delivering the judgment of the 
Board in the case of Murugesami Pillai v. Manickavasaka Pandara’ 
and would again endorse them. In their Lordships’ judgment 
the learned Judges of the High Court were well warranted in 
finding further confirmation of the plaintiff’s evidence in the 
defendant’s reticence and inconsistency. 
Appeal dismissed 
Pugh and Co.—Solicitors for the appellants. 
Hy. S. L. Polak—Solicitor for the respondents. 
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HIGH COURT 
Civa MOOL CHAND, NANDOO MAL (Plaintiffs) — 
1928 VeTSUS 


— KANHAIYA LAL AND ANOTHER (Defendants)* 
August 3e Contract Act, section 30—Wagering contract—Not enforcible—Docu- 
Sew, J. ments relating to suit, production of—Decisions by High Court, 
Wen, J. binding effect of, on subordinate courts. 

“part from the question of onus of proof it lies upon a party 
to a suit, whether he be plaintiff or defendant, to produce in 
court all such material documents relating to the suit as may 
be in his possession, even though no application has keen made for 

ay its production by the other party. 

T. S. Murungasam Pilley v. Manicka Vasaka Pandora Sannadhi, 
15 A. L. J. R. 281 at 285, referred to. 

It is not merely a matter of judicial etiquette but one -of 
principle that the courts of law subordinate to the High Court 
must implicitly and without question follow the decisions of this 

* F. A. 516 of 1925 ° 
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court so long as the same have not been overruled either by the 
High Court or by a superior court. The interpretation of a 
statute is intended to dispel all doubts and difficulties attending 
the construction of the statute concerned and to serve as a guide 
to the subordinate judiciary. 

Where the parties, by common consent, agree to speculate only 
in differences, according to the rise and fall of the prices in the 
market, and the delivery of goods is not in the contemplation of 
either, the transaction is of the nature of a wager or gamble; and 
a contract relating to the same, although not illegal, is not en- 
forceable under section 30 of the Contract Act. 

First APPEAL from the decree of Mautvi Syep ALI MOHAM- 
MAD, Subordinate Judge of Meerut. 

Kailas Nath Katju, for the appellants. 

Peary Lal Banerji, Hamid Hasan and K. C. Mital, for the 
respondents. 

The judgment of the Court was delivered by 

Wem, J.—This is an appeal 'by the plaintiffs from the judg- 
ment and decree of the Subordinate Judge of Meerut, dated Sep- 
tember 17, 1925, disallowing the plaintiffs’ claim for recovery of 
Rs. 6,804-13-6. Paintiffs carry on business in the city of Delhi 
under the name and style of firm Mulchand Nandu Mal. The 
suit was instituted through Lala Hari Ram, one of the partners 
of the firm. 

The defendants are the proprietors of the firm Kanhaiya Lal 
Lakshmi Narayan, situate in Mandi Qaiser Gunj in the city of 
Meerut, and their chief business is that of commission agents. 

The plaintiffs firm employed the defendants to purchase 151 
grain pits of wheat on their account and the defendants purchased 

_-these grain pits between June 4; 1921 and August 12, 1921. 
These grain pits were sold by the defendants, under instructions 

` received from the plaintiffs, between July 5, 1921 and 
August 13,-1921. The plaintiffs had paid Rs. 2,000 to the defend- 
ants by way of earnest money. The plaintiffs allege that these 
transactions resulted in profits and they were entitled to receive 
Rs.29,422-10-6, from the defendants, that between August 10, 
1921 and September 2, 1921, the defendants made several pay- 
ments to the plaintiffs, aggregating to -Rs. 26,037-11-0, that on 
Mah Badi 12, Sambat 1978, corresponding to January 25, 1922, 
the defendants sent an account slip to the plaintiffs firm which 
showed a balance of Rs.2,430-6-3 in, plaintiffs’ favour, that this 
amount remains unpaid and the plaintiffs claim the recovery of 
this sum together with interest at 9 per cent per annum. 

Out of the 151 khattis (grain pits) 111 were khattis of 
Taiyar Mal or ready goods. ‘The contract relating to the remain- 
ing 40 khattis, was wada sowda which term the plaintiffs, interpret 
to mean forward contract. (The defendants assert that the con- 
tract, relating to these, was of the nature of a speculation in differ- 
ences). - Thése 40-khattis were sold on August 13, 1921. The 
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defendants had intimated to the plaintiffs that the transaction had- 


been carried through at the rate of Rs. 8-4-6 per maund. In the 
final account, submitted by the defendants to the plaintiffs, there 
was an entry showing that the sale had been concluded at the 
rate of Rs. 8-2-0 per maund. Each of these grain pits was sup- 
posed to represent grain of the uniform weight of 400 maunds. 


. After deducting the commission etc., the plaintiffs were entitled to 


recover from the defendants Rs. 2, 77 3-1-9 on account of these 40 
grain pits. The plaintiffs claim to recover this sum in addition to 
Rs. 2,430-6-3 already referred to. The plaintiffs also claimed 
certain other items, which need not be set out in detail, because 
the claim, with reference to them, was not pesg before this 
Court. 

As to the sum of Rs. 2,430-6-3 the contention of the defend- 
ants was twofold. They alleged that the plaintiffs had two khatas 
or accounts with thé defendants’ firm, one in, the name of Mul 


-Chand Nandu Mal of Delhi and the other in the name of Nainu 


Mal Hari Ram of Hapur. ‘The defendants credited Rs. 2,493 in 
the khata of Mul Chand Nandu Mal, on Asarh Sudi 4th Sambat 
1979 and Rs. 107-11-6 were credited in the khata or account of 
Nandu Mal Hari Ram, after deducting Rs. 18-1-0, the expenses 
relating to grain pits. Nandu Mal Hari Ram were indebted to.a 
firm of the name of Umrao Singh, Kanhaiya Lal for large sums 
of money. The plaintiffs directed the defendants to pay the 
amount of both the khatas-to Umrao Singh, Kanhaiya Lal. There- 
upon, the defendants debited Rs. 2,600-14-3 to the plaintiffs on 
June 28, 1922 and credited the said sum, to the account of Umrao 
Singh, Kanhaiya Lal. - Thus the plaintiffs are ,not entitled to 
recover Rs. 2,430-6-3 as claimed. 

The defendants deny having sent any account to the bine 
iffs on; January 25, 1922. They contend that their last account 


was sent, to the plaintiffs on August 27,.1921, when, according. to 


them, the agency was brought to a, close and the relation of the 
parties took a new aspect, namely, that of debtors and creditors. 
The present suit, having béen instituted on. September 4, 1924, 
was, therefore, barred by statute. 


As to the sum of Rs. 2,773-1-9, the deftndaats E : 


that the contract with refererice to the purchase and sales of the 
40 khatgis of Bhadon wada was a gamble in differences ;, ‘that no 


delivery of the grain was-ever intended; and that the buyers ‘and: 


sellers were speculating in differences, consequent upon the rise 
and fall of prices in the market. The defendants assert that to 
save the buyers and sellers from their improvidence, the dealers in 
grain of the Qaisargunj market held a panchayat*on August 17, 
1921 and decided that the wada sowdas should be settled at the 
uniform rate of Rs. 8-2-0 per maund; that’the plaintiffs were 
cognizant of this and made no protest, either when the matter 
was communicated to them immediately and at once by means of 
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a telegram, or when the account was submitted to them on vn 
August ‘27, 1921; that the plaintiffs were entitled to recover jos 
from the defendants only such sums of money as come into their 

hands as their commission agents’ on account of these 40 khattis, Blois 
and that, as the defendants did not receive from the plaintiffs’ ren 
purchasers payment at a higher rate than Rs. 8-2-0 per maund, Kanuaiva 
the claim at the rate of: Rs. 8-4-6 for these grain-pits was not 1 
maintainable. The defendants further pleaded that the plaintiffs’ Wer. J. 
claim as regards this amount was barred by limitation. 

[His Lordship discussed the evidence at length and came to 
the conclusion that the defendants paid Rs.2,430-6-3 and odd to 
Umrao Singh Kanhaiya Lal at plaintiffs’ direction and that the 
statement of plaintiffs that Umrao Singh Kanhaiya Lal were 
indebted to them was false. As to the item of Rs.2,773-1-9 his 
Lordship found that there was a sort of trade guild in Meerut which 

, according to prevailing custom regulated the prices of wada sowda 
and which reduced the price to Rs. 8-2-0 per maund. Notice of 
this reduction was given to the plaintiffs but they did not protest 
and they were not entitled to claim at Rs. 8-4-6 per maund. 

He further found that the last account was submitted on 
August 27, 1921, and not January 25, 1922.] 

` ` The defendants allege that the last account relating to the 
84 khattis was sent by them to the plaintiffs on August 27, 1921. 
This statement is supported by the sworn testimony of Lakshmi 
Narain. As already stated, the plaintiffs have received a third 
account slip of 84 khattis; but the plaintiffs state that this was 
merely a katcha parcha. This was a very material document, 
which the plaintiffs ought to have produced in evidence but 
appear to have studiously withheld. If it was a katcha parcha, 
and not the final account, that fact could be ascertained, easily 
and at once, by reference to the document itself. Apart from the 
question of onus of proof, it lies upon a party to the suit, whether 
he be plaintiff or defendant, to produce in court all such material 
documents relating to the suit as may be in his possession, even 
though no application has been made for its production by the 
other party. The non-observancé of this salutary principle must. 
be strongly deprecated. In T. S. Murungasam Pilley v. Manicka 
Vasaka Pandora Sannadhi' the Judicial Committee make the 
following observation: — ee 
A practice has grown up ine Indian procedure, of those in 

possession of important documents or information lying by, 

trusténg to the abstract doctrine of the onus of proof, and failing Cay 

accordiggly to furnish to the courts the best materials for its aan 

decision. With regard to third parties, this may be right 

enough: they have no responsibility for the conduct of the suit; 

but with regard to the parties to the suit, it is, in their Lord- 

ships’ opinion, an inversion of sound practice for those desiring to 


115 A. L. J. R. 281 at 285 
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rely upon a certain state of facts to withhold from the court the 
written evidence in their possession which would thfow light 


upon the proposition. 


. The form of advocacy, which produces such untoward fale 
ought to be discouraged by the courts below; and where a lapse 
or omission of- this kind is brought to our notice in the course of 
an appeal, we may deprive the party of costs as mark of our cen- 


sure, even where the party succeeds on other grounds. 
+ 


> 


+ 


On A A the plaintiffs’ claim as regards Rs. 2,430-6- 3 
was clearly not maintainable. The plaintiffs have already received 
this amount through Kanhaiya Lal Umrao Singh. . 

No question of limitation therefore arises with regard to this 
amount and it is not necessary to consider the question whether 
the agency continues after the work entrusted to the agent has 
been substantially completed and accounts rendered but the 
amount due to the principal had not been paid. The learned 
Subordinate Judge has preferred to follow the case of Venkata- 
chalam Chetty v. A. N. R. M. Narayanan Chetty’ in perference 
to a direct authority of this Court in re Babu Ram v. Ram Dayal’. 
It is not merely a matter of judicial etiquette but one of principle 
that the courts of law subordinate to this.Court must implicitly 
and without question follow the decisions of this Court as.long as 
the same has not been. over-ruled either by this Court or by a 
superior court. The interpretation of a statute is not intended 
merely to be the-law in. the particular case; but has this further 
useful purpose in view; that it is intended to dispel all doubts and 
difficulties attending the construction of the statute concerned, 
and to serve as a guide to the subordinate judiciary. We are not 
called on to pronounce any opinion as regards the correctness or 
otherwise of the decision of this Court already referred to. As.a 
Division Bench we are bound to follow that ruling. But, as we 
have already said, in view of our. decision on the merits, the ques- 


tion of limitation’ does not arise. 


* 


% 


In view of this decision, it is not necessary to consider the 
question of limitation as regards this amount. ‘The result is that 
this appeal is dismissed with costs, as entirely devoid of merits. 


2J, L. R.39 Mad. 376 at 378, 3790 
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Agra cae Act II of 1901), Section 75(1)—Ungathered Nov. 1 
. crops” —Ejectment—Rose plantation—Compensation, method of x 
n seh of action, events Peppeng after date of com- et 
mencement of—Consideration of. i 

- A landlord ejecting a tenant is. bound to exercise his option, of 
__ either, purchasing the ungathered crops or-allowing the tenant to 
remain in possession for a further period, before he comes into 
court to make an offer or apply for immediate possession and if 
_ the option is once exercised’ he gannot resile from it. 
The term “ungathéred crops” in Section 75 of the Agra Ten- 
ancy Act include rose plants as well as the flowers they bear and 
a tenant is entitled to compensation for not merely the value of 
flowers for one year also of the bushes‘ having régard to their 
age, condition and -flower-producing capability. Abdul Bari v. 
- Mathura Prasad, [1893] A. W. N..24, approved. Ram Prasad 
Bhagat v. Subba Rai, A. L. J. R. 397, followed. 
| Ordinarily a:suit must be tried -in all-its stages on the cause 
> . of action as it existed at the date of its. commencement. The 
doctrine- that events that had happened after the date of the 
commencement of the cause of action can be taken into considera- 
tion, is of an exceptional character and is applied i in cases where 
the original relief has become inappropriate. Ishwari Prasad 
Chaudhari x. Dulbin Cunjeshwari Devi, A. I. R. [1927] Pat. 422, 
referred to.” 
In a case where the yield of rose is to be calculated many years 
after the material date, a court cannot but work out averages. 
First APPEAL from the decision of Basu MaHapeo Prasap, 
`> Assistant Collector; first class of Aligarh. 

' Shiam Krishna Dar and Narain ‘Prasad Asthana, for the 

appellant. ° > > 

Kailas N ath Katju, ir ihe respondent. 

The facts are fully set out in the following order:— 

‘Lrnpsay and Banerji, JJ: ~The litigation which has given” > 
rise to`this appeal arises under the Agra Tenancy Act. It appears 
that Ramjit, the defendant-respondent, ‘before us, was a ,non-occu- 

, pancy tenant“of a certain holding of. which the owher was the 
plaintiff-appellant, Raja Surajpal Sifgh, the Raja of Avagarh. 

It is admitted that the plaintiff, as zamindar, took steps under D 
Sections 58 and 63 of the Agra Tenancy Act, Act II of 1901, © AN 
to eject the ‘defendant Ramjit.’ The zamindar got a decree for Xs 
ejectment, and on September 26, 1923, the zamindar was awarded 
possession. . At page 27 of the record -there is the dakhalnama 
showing the delivery of possession to-the zamindar. The entire 
holding was one of 27 bighas odd of which 22 bighas odd were 
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Gwn held by sub-tenants. It seems that out of this area an area of 
18 pakka bighas was under rose cultivation. These l4nds are 
situated in a part of the Aligarh district where the industry of 
SRETNE rose growing for purposes of -perfumery is well established. 
v. Having got a decree for ejectment there were two courses 
Ramsir „open to the landlord. Under Section 75 (1) of the Tenancy Act 
it is provided that if at the date on which- ejectment takes effect 
there are ungathered crops or other products upon the land, the 
landholder shall have the option of purchasing the same, and upon 
his forthwith tendering the price of the same to the tenant, the 
right of the tenant to such crops or other products and to use the 
land for the purpose of tending, gathering and removing the same 
shall cease. Sub-section 2 of the same section provides that if the 
landlord does not elect to purchase the ungathered crops, the 
tenant shall be entitled to use the land as aforesaid for a further 
period until such crops or other products have been gathered and 
removed paying a fair rent therefor. 
In the present case the landlord exercised his option under 
Section 75(1) of the Act and so it became necessary to determine 
the amount which the land-holder was liable to pay for the un- 
gathered crops or other products. ‘The landlord apparently made 
an application to the court offering Rs. 43-6-0 as being an 
adequate compensation for the ungathered products. This offer 
was contested, the defendant Ramjit putting: forward the case 
that he had a very valuable crop for which he was entitled to 
demand compensation to the tune of Rs. 20,000. The case was 
eventually decided in the court of a first class Assistant Collector, 
Mr. Mahadeo Prasad. He was of opinion that the land-holder was 
bound to pay Rs. 12,000 compensation for the rose crops. From 
this he deducted a certain amount which was due to the landlord 
for arrears of rent and made the Raja liable to pay to Ramjit the 
sum of Rs. 11,338-14-10. It was argued, before us that 
the procedure of the Assistant Collector was wrong and 
‘that he had acted on a wrong system of valuation, 
and indeed the contention was, put forward in the 
«course of the argument that it was open to the land- 
lord, after the amount of compensation had been determined, 
either to pay that amount or to allow the tenant to remove the 
ungatheréde products. This argument, however, .cannot be 
accepted for it seems perfectly plain to us that the landlord is 
. bound to exercise his option under Section 75 of the Tenancy Act 
aie before he comes into court to make an offer or to apply for im- 
ë. ` mediate possession of the lands; and we are cleas that if the 
7 option is once exercised the landlord cannot resile from it. Here, 
as we have said, the landlord came into court and exercised the 
option of purchasing the ungathered crops. Having done that he 
was bound by his choice. 4, 
There remains the question of the valuation. It seems that 
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-at first the parties agreed to the appointment of a Commissioner, 
a gentleman named Thakur Bijay Singh; on whose report they 
both thought they could rely. Bijay Singh inspected the place 
and heard certain evidence produced: by. the parties. His report 
is printed at page 19 of the record and it is clear that he had some 
difficulty in making up his mind as to the -amount he. was pre- 
pared to assess by way of compensation.’ However, he adopted a 
system of calculation which he explains in his' réport and at 
page 20, we find that -he came .to the conclusion that’ Rs. 1,950 
would be a suitable compensation for the defendant Ramjit. - 
Both parties were dissatisfied with the Commissioner’s report 
and ultimately the case was referred to the court of Mr. Mahadeo 
Prasad, the Assistant Collector who has finally decided it. We 
may remark here that at one stage of the case Ramjit, the defend- 
ant, offered to let the case be decided by the.Raja himself and the 
papers were-sent to him but the Raja very properly, in our opinion, 
declined to give a decision in a case in which he was interested 


himself. . - 


The learned Assistant Collector. seems to us-to have tried 


. Various ways-in which the amount of compensation for these rose 
-trees should be assessed. It is complained here that he based his 
decision..in part, at any. rate, upon two decisions which are said to 
have been passed awarding compensation for rose crops in this 
village of Barwana. In his judgment the learned Assistant Collec- 
tor refers to-two cases, Nos. 4 and 5 of mauza Barwana, which 

- „were decided.on March 19, 1924. < It is complained here that these 
cases should not have been considered and it is also made a matter 
of complaint that there is no trace of one of the cases to which 
the learned Assistant. Collector refers. As an alternative method 
of ‘assessing the value of the rose trees the learned Assistant Collec- 
tor; finding that there were sixty: thousand rose bushes on this hold- 
ing, assessed ‘them at an average value..of 4 annas each on which 
basis the compensation would come to Rs. 15,000. Then he tried 
another method of assessment by taking into account the average 
annual profit derived from the sale of rose flowers. Eventually 
by a combination.of all these methods he arrived at a decision that 
Rs. 12,000 represented a fair amount as due. _ 

-, We think that thé decision, of the Assistant Collector is open 
to attack on the ground suggested, namely; that he did at follow 
a proper method of valuing the crap. .We refer here to a case 
decided by the Board of Revenue in the year 1892, a case which, 
as far as, we know, has been followed ever ‘since. Abdul Bari v. 

` Mathura Prasad’. There again the case was one of a holding on 
which roses were being grown for the purpose of making perfu- 
mery, and it'was held by both members of the Board that for pur- 
poses of awarding compensation the value “not merely of the 
flowers of the rose bushes for one year but of the bushes themselves 
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was to be taken into consideration. Mr. Kae the Junior Mem- 
ber, said that as rose plants, once they were planted, lasted for 
many years, it would be inequitable to give compensation only for 
the flowers that might be on the trees at the time of ejectment. 
Incidentally we may observe here that as the ejectment in this 
case took place in September, 1923, there could not have been any 
crop of rose blooms ready at that time. 

Mr. Reid, the Senior Member, in the judgment just referred 
to, laid down the same principle. He said that rose and jasmine 
plants goon bearing flowers for several years and possess a value 
for the cultivator as long as they do so. He laid down as the 
principle to be adopted in determining compensation that the price 
of the plants as- growing crops was to be estimated at their present 
value to the cultivator of the land with reference to their age, 


-condition and prospective flower-producing capability. . 


That case has been followed by a Bench of this Court in the 
case of Ram Prasad Bhagat v. Suba Rai’. 

It seems to be well established in the present case that the rose 
plantation which was in.the possession of the defendant“and his 
sub-tenants was in good condition. When Thakur Bijay Singh 
made his report on September 26, 1924, he said that the crop was 
in good condition except one field the area of which he took tobe 
about 8 bighas kham. A similar inspection note was recorded by 
the Assistant Collector himself. This is to be found at page 21 
of the record. We think we ought to take it, therefore, that the 
rose plants were in good condition and were capable of bearing a 
good crop. It is true that Ramjit admitted in his deposition that 
the plants had been planted over 30 years ago. It is doubtful, 
however, whether he meant ‘by this statement that every bush 
standing on the 18 bighas under rose cultivation was planted at 
that time or whether he meant only that the plantation had been 
begun 30 or 35 years before these ` proceedings. However that 
may be, we think it ought to be assumed now that the plants were 
in good condition and capable of producing a full crop. 


The only way in which we can have this case decided is by 
remitting an issue to the court below and both parties ought to be 
allowed to give such evidence as they can put- forward. The 
Assistant Collector will, after taking this evidence, come to a find- 
ing as to the value of. the rose plants at the time the ejectment pro- 
ceedings took effect and in*coming to his conclusion he will be 
guided by the principle laid down by the Senior Member of the 
Board of Revenue in Abdul Bari’s case above referred to, namely, 
that he has to ascertain their present value to the caltivator of the 
land with reference to their age, condition and prospective flower - 
producing capability at the material date. The finding ought to 
be returned to us within two months and after the return of the 
finding ten days will be allowed to the parties for objections. 
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On’?.return of the findings the judgment of the Court was 
delivered by- _ tee 

Banerji, J.—The facts of this case are stated in the order 
of November 21, 1927, by which an issue was remanded to the 
court below. We directed the Assistant Collector to come to a 
finding as to the value of the rose plants at the time the ejectment 
proceedings took effect. This has now ‘been done and the learned 
Assistant Collector has.found this value to be Rs. 14,900. Objec- 
tions have been taken to this by the appellant. The first point 
taken by the learned Advocate for the appellant is that the value 
of the rose plants should be estimated as on May 31, 1926, the 
date on which the appellant obtained actual possession of the land 
in execution of a decree of the civil court in his favour awarding 
him possession and mesne profits. In support of this contention 
the learned Advocate for the appellant has referred to the case of 
Ishwari Prasad v. Dulhin Gunjeshwari Devi’. His contention is 
that as the date on which the Assistant Collector originally assessed 
the value of the rose plants and at the date when the issue re- 
manded was tried, his client had given evidence that the defend- 
ant, Ramjit, was in possession of the rose plants until May 31, 
1926, and the condition of the plants was not good, he is entitled 
to claim that by reason of the wrongful act of Ramjit it was 
necessary to base the decision of the court on the altered circum- 
stances, that is, as on May. 31, 1926, in order to do complete justice 
between the parties. The ordinary rule -is that a suit must be 
tried in all its stages on the cause of action as it existed at the 
date of its commencement. No doubt exceptions had been recog- 
nised in a number of cases which will be found mentioned at 
page 108 of 20 Calcutta Law Journal, but in each of those cases 


there were special circumstances and the doctrine that events that- 


had happened after the date of the commencement of the cause of 
action can be taken into consideration, is of an exceptional 
character and is applied in cases where the original relief has be- 
come inappropriate. We are of opinion that the present case is 
not one which comes within the exception. The plaintiff.cannot 
show that even on the date when the decree was passed by the 
court of first instance, the defendant, Ramjit, had done anything 
to alter or damage the rose plantation; in fact a reference to the 
report of Kr. Bijai Singh, dated September 26, 1924,eand the 
inspection note of the Assistant Collector dated November 9, 
1924, show that all the rose crop was in good condition, except 
a field the asea of which was about 8 bighas. 

The next point. urged by the learned Advocate for the appel- 
lant is that in the present action by the plaintiff all that the defend- 
ant was entitled to was the price of the rose crops that he would 
get if he took them out and took: them away. . We may mention 
that the matter was referred in the order of November 21, 1927 
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and we see no.reason.to take a different. view. : In that-order we 
referred to a ruling of the Board of Revenue of the fear 1902, 
and.as far as these provinces. are concerned, that is the law. that has 
been. understood ever since and was affirmed by. a Bench of this 
Court in the-case of Ram Prasad v. Suba Rai’, referred to in that 
order. We directed the Assistant Collector that in arriving at the . 
value of the rose-plants it was: to ascertain the value to the culti- 
vator of the land with reference to age-of the rose plants, the con- 
dition, and the prospective flower-producing capability on the 
date when the ejectrrient proceedings took place. The Assistant 
Collector has, therefore, very rightly stated the points which he 
had to determine at page 10 of the supplementary record: under 
thrée heads, namely, the age of the plants at the.time of eject- 
ment, the condition of these plants, and the prospective flower- 
producing capacity at that date. As regards the first point he 
has found that the age of these plants was 26 years on Septem- 
ber 26, 1923. As regards the condition of the plants he has found 
that the condition was good except as to 8 bighas. He found that 
the average produce of a bigha kham.of this plantation was 
7 maunds. As regards the.third point, namely, the. .average 
flower-producing capability at that date, he found. that for. the 
first three years after the ejectment the average produce would be 
7 maunds, 4 to.6 years after ejectment 5 maunds, and 7:to 9 
years 3 maunds, per bigha. He, therefore, took the average of. the 
46 bighas in each-of these 9 years to. be 5: maunds. After deduct- 
ing the annual cost of cultivation, which he héld-to. be Rs.22. per 
bigha, and the rent, he came to the conclusion that the annual net 
value of the rose plants to the defendant was Rs..36 per bigha. 
-The learned Advocate for the appellant contests each one of 
these points and-he has.takén us through the evidence in great 
detail.. We may state at the outset that we think that on the 
whole the way in which the learned Assistant Collector has assessed 
the damages is not unfair to either party, but -we will proceed to 
examine in detail as to.;whether. the figures given by him in each 
case are.correct. The.first point for determination therefore is 
as to what was the age of the plants at the time of ejectment. It 
appears to us that thé. evidence called on behalf of the plaintiff 
proves that-the. land was given to the defendant 26 years before 
the date pf ejectment, after the ejectment of one Sukh Ram, 
aheria, and when the land was given to the defendant there was 
rose plantation of 17 kham bighas of land. [The learned- Assistant 
Collector has referred to the settlement khatauni agd has. come 
to the conclusion that the rose plants could not have. been more 
than the period of the tenancy-of the defendant, namely, 26 years. 
We agree with him except as to the 17 bighas kham referred to in 
the statement of Risal Singh. ' The defendant himself at pages 10 
and 11 has stated that he planted the rose trees 28 or.30 years ago, 
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in his examination-in-chief, and that the rose trees were planted 30 
or 35 years ago, in his cross-examination. We think that both the 
statements of the defendant can only be explained on the hypo- 
thesis that as regards the 17 bighas kham of land the rose trees 
were planted 35 years ago and as regards the others they were 
planted after he got the land from the zamindar. We therefore 
find that the rose plantation on 17 bighas was 35 years old on 
September 26, 1923, and the age of the other plantation was 26 
years. Mr. Dar has questioned, as we have stated, the condition 
of the plants. The evidence that has been referred to by him 
cannot be entirely relied on, because if that evidence was literally 
taken to be true, it would prove that even before the ejectment 
“proceedings taken by the plaintiff-appellant the rose plants were 
jin a very bad condition. We have no reason to disbelieve the 
report of the Commissioner and the result of the inspection in 
November, 1924, by the Assistant Collector, and there is nothing 
to show that up to the date when the decree was passed by the 
court of first instance, namely, January 3, 1925, the condition of 
the rose plants was anything but good. No doubt the inspection 
note shows that 8 bighas were in bad condition in November, 1924 
and it may be that the evidence of the witnesses really relates to 
these 8 bighas without reference to the rest of the land. We there- 
fore are of opinion that the learned Assistant Collector was right 
in ignoring the produce of the 8 bighas out of the 54 bighas. In 
a case where the yield of rose is to be calculated many years after 
the material date, 2 court cannot but work out averages, as the 
learned Assistant Collector has done, and we affirm the finding of 
the learned Assistant Collector that 35 years is to be taken as the 
average age up to which these rose plants could give results that 
would mean a real source of profit to the cultivator. Another 
reason why average has to be taken is that the yield from a rose 
plant is not uniform in every year and.the chances of bad years 
for the cultivator have also to be taken into account. The result 
therefore is that, taking the age of the rose plant at 35 years, 
the average produce at the material date should be taken to be 5 
maunds per bigha, and 9 years as the period which would give a 
real profit to the cultivator to cultivate these rose plants. Wé 
therefore find that in 17 bighas the. rose plants cannot be taken 
into account in computing the value of the land to the efltivator 
on September 26, 1923. The 8 bighas must, in our opinion, be 
included in the 17 bighas which we have held contained rose plants 
35 years old,otherwise there does not seem to be any reason why 
on the 8 bighas there were poor rose plants when the Assistant 
Collector in November, 1924 examined the land. 

The learned Assistant Collector has given good reasons for 
coming to the conclusion that 60 per bigha kham should be taken 
as the gross income to the cultivator. 

We are however unable to accept the deductions made by the 
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learned Assistant Collector. He states that the plaintiff has not 
produced any evidence regarding the annual cost of production, 
but in our opinion it was unnecessary for the plaintiff to produce 
any evidence if the plaintiff accepted the statement of Ramjit. We 
find that Ramjit in his statement on February 28, 1904, stated 
that Rs. 25 or 30 were regularly spent on 1 bigha of land. We 
are of opinion that it is unlikely that Ramjit would be exaggerat- 
ing the amount of money that he would have had to spend per 
bigha. We therefore accept the figure of Rs. 30 as given by 
Ramjit as the annual expenses of cultivation per bigha. To this 
has to be added the sum of Rs. 2 per bigha as the rent of the land 
and the net value of the rose plants, therefore, comes to Rs. 28 
per bigha. So for the 37 bighas the annual profit would come to 
Rs. 1,036. We have already accepted the finding of the learned 
Assistant Collector that 9 years is to be taken as the period of the 
prospective flower-producing capability of this land and multi- 
plying the annual net value it comes to Rs. 9,324. 

We cannot lose sight of the fact that out of the land P 
Ramjit had let he was making a profit of Rs.500 annually and out 
of the land which he had in his own possession we think that he 
might have made a profit of another Rs. 200 so that, in 
any event, even-if he kept the land in his possession in the way 
that he had been keeping the land, he could not for the 9 years 
have made Rs. 9,324. We, therefore, think that we are entitled, 
in view of the provisions of Clause (2), Section 76 of the Tenancy 
Act, to deduct from Rs. 9,324 a sum of Rs. 1,324. We think 
that we are entitled fo make this deduction because of the fact that 
Ramjit is getting this sum of money which he would have made 
in 99 years and there might be years in which the income from the 
rose plants might be very little.. 

We allow the appeal in part and vary the decree of the court 
below and declare that Ramjit is entitled to the sum of Rs. 8,000 
as the value of the land to him on September 26, 1923. From 
this sum must be deducted a sum of Rs. 661-1-2, the amount of 
the plaintiff’s claim from Ramjit, for rent of the land. -The 
plaintiff's claim is decreed for Rs. 7,339-14-10. The parties will 
pay and receive costs in proportion to success and failure in both 
the courts. 

e . Appeal allowed in part 


DARSHAN SINGH AND OTHERS (Plaintiffs) 
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WALI KHAN AND OTHERS (Defendants) : 

Hindu Law—Will—Bequest to certain persons one after the other— 
Right of subsequent legatee—Bequest to unborn person—Contin- 
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on Hindu testator bequeathed his property to his two widows 
life and after their death to one R. After R’s death his son, 
we was not born at the time of the will, was to be the owner. 
In case R had no son the property was to go to certain persons 
including one H, who were not the legal heirs. The third set of 
legatees transferred their rights in the property to the defendants. 
All of them, except H, died in the lifetime of R who himself: died 
issueless in the lifetime of one of the widows of the testator. On 
a suit for possession being brought by the next reversioners on the 
surviving widow’s death, beld, that the bequest in favour of R’s 
son, who was not born at the date of bequest, was void in law 
and H and others acquired a contingent interest in the property 
which on the death of R, became a vested interest, capable of 
being transferred and inherited. This vested interest remained 
in H who alone survived R and the reversioners of the testator 
could not oust the representatives of H. 

Jotindra Mohan Tagore v. Ganendra Mohan Tagore, 9 B. L. R., 
377, Javerbai v. Kablibai, I. L. R., 16 Bom., 492 and Raj Kishori 
Dassi v. Dabendra Nath Sircar, I. L. R., 15 Cal., 409, referred to. 

First APPEAL from a decree of Basu Gauni Prasan, Sub- 


ordinate Judge of Pilibhit. 


Peary Lal Banerji, Uma Shankar Bajpai and R. C. Ghatak, 


for the appellants. 

Iqbal Ahmad and Kailas Nath Katju, for the TRE 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is a plaintiffs’ appeal arising out of a 
suit for recovery of possession. The estate originally. belonged to 
one Rai Singh who died in the year 1876. Some time before his 
death he had made a will, the contents of which are to be found in 
an application made by him on October 7, 1876 to the revenue 
court. Under that will he left his movable and immovable pro- 
perties including village Mainakot which is in dispute in this 
appeal to his widows and after the death of the surviving widow 
to one Ram Lal-whom he had brought up as a son. He declared 
that Ram Lal would be the owner of the property after his death. 
He then went on to provide that he who is Ram Lal’s son would be 
the owner of the estate after Ram Lal; and if there be no son to 
Ram Lal, Dilshkh Singh, Hori Lal, Lachhman Singh, Lal Singh and 
the widow of Dilsukh Singh would be the heirs and owners of the 
estate. Ram Lal appears to have died about the yearg 1897-8 
without there having been any son born to him. By *that time 
four of the five ultimate legatees were dead. But Hori Singh 
survived Ram Lal and died on March 8, 1907. Mst. Tulsha 
Kunwar, oné of the widows of Rai Singh, had died much earlier in 
1890, but the*other widow, Mst. Sunder Kunwar, remained alive 
till May 2, 1917. All these facts are now settled on the findings 
returned by the cofirt below on the issues sent down by us. These 
facts are not now disputed before us. 

The contesting defendants’ ancestor had purchased the pro- 
perty im dispute from Dilsukh Singh and the other legatees (ex- 
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cluding Ram Lal) in the year 1877 and they have remained in 
possession of the property ever since then. 

The plaintiffs’ case was that the bequest, never came into effect 
and on the death of the last surviving widow Mst. Sunder Kunwar, 
in the year 1917, the plaintiffs as the next reversioners of Rai 
Singh succeeded to the estate and are entitled to its possession. 
The fact that the plaintiffs would be the next reversioners of 
Rai Singh has never been disputed. The contesting defendants 
pleaded that the bequest did not altogether fail and that the plaint- 
iffs had no locus standi'to sue. 

_ The court below has dismissed the suit, hence this appeal. 
The application containing the will is printed on page 23 of the 
paper-book. As there was considerable dispute as regards the 
true interpretation and we found that parts of it were not literally 
translated, we have ordered the translation department of the 
High Court to re-translate it and a corrected translation has been 
placed before us and perused by the counsel for the parties. The 
terms of it have been set forth briefly by us in the earlier portion 
of our judgment. 

There can be no doubt that if the interest of Dilsukh and 


_ others continued to be a contingent interest till the death of Mst. 


Sunder Kunwar, the contesting defendants acquired no interest in 
the property at all and the suit must succeed. On the other hand, 
if at any time before the death of Mst. Sunder Kunwar the survi- 
vors of Dilsukh and others or their heirs acquired a vested interest 
which could be inherited by their heirs, the plaintiffs must fail. 
The learned advocate for the plaintiffs has first contended that the 
testator intended to give a Hindu widow’s estate to his two widows 
as his legal heirs and has, therefore, argued that none of the sub- 
sequent bequests can amount to a vested interest following 
upon a Hindu widow’s estate. We are unable to concede that a 
Hindu widow’s estate was acquired by the two widows. The 
testator clearly intended that after the death of the survivor of 
the two widows, the estate would not go to his heir-at-law but 
should go to Ram Lal. It, therefore, follows that the estate given 
to the widows amounted -to life-interests and no more. ‘There is 
not even any reference in the will to a power of alienation for 
purposes of legal necessity. 

Holding that the estate taken by the widows was a limited 
estate, there can be no doubg that Ram Lal was intended to take 
the estate after their deaths. Counsel for the parties are not 
agreed as to the nature of the estate which was given so Ram Lal. 
On behalf of the plaintiffs it was contended that.Ram Lal was 
given a life-estate and his son was given a separate and independent 
vested interest in the property which would come into existence 
as soon as the son was born, even though that be in the lifetime 
of Ram Lal. On behalf of the defendants it is contended that 
the reference to the son of Ram Lal was merely intended to indi- 
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cate that a heritable estate was conferred upon Ram Lal and that 
there was no bequest of a separate interest to Ram Lal’s son. 

Looking to the will we are unable to hold that it was the 
testator’s intention that Ram Lal’s son would have an interest in 
the property from the very time of his birth and have a vested 
interest in it which he could transfer even though his father Ram 
Lal was alive. The plain meaning of the provision of the will 
is that it was after Ram Lal’s death that his son would succeed to 
the estate. If, however, there was no son born to Ram Lal who 
could succeed, the property was to go to Dilsukh and others after 
Ram Lal’s death. Thus, the bequests in favour of Ram Lal’s son 
and in favour of Dilsukh and others were both to take effect at 
the time of the death of Ram Lal and not before. It is impossible 
to say that the bequest in favour of Dilsukh and others followed 
the bequest in favour of Ram Lal’s son in the sense that it was to 
take effect after the bequest in favour of Ram Lal’s son had been 
exhausted. -It was really an alternative bequest and is separable 
from the bequest in favour of Ram Lal’s son. Both would not 
come into effect simultaneously and one would not come into 
existence if the other did. 

No doubt it is settled by their Lordships of the Privy Council 
in the famous case of Jotindra Mohan Tagore v. Ganendra Moban 
Tagore’ that under the Hindu Law a bequest in favour of an un- 
born person is void in law. The remarks of their Lordships at 
page 410 in the judgment show that bequests over, which in the 
scheme of the will are intended to follow the creation of the prior 
estate of inheritance, must fall therewith. It is obvious that this 
must be so, for, if a prior bequest is void in the eye of the law, 
subsequent bequests cannot be given effect to as that would be 
entirely contrary to the intention of the testator who intended the 
subsequent bequests to come into effect only if the prior bequest 
did not come into existence. On the other hand, if we uphold 
the bequest in favour of Dilsukh and others in the present case, 
we are not in any way acting contrary to the intention of the 
testator because he himself intended that if there be no son born 
to Ram Lal, the property would go to Dilsukh and others. This 
distinction was drawn by the learned Judges of the Bombay High 
Court in the case of Javerbai v. Kablibar’. ‘The case on facts is 
distinguishable, but it has some bearing on the present cafe because 
there the third bequest in favour of she persons nominated by the 
trustees was to come into effect only if the second set of legatees, 
viz., the male issues of the testator were not alive at the time of 
the testator’s death. The Bombay High Court held that the two 
were alternative gifts and one did not follow the creation of the 

~ other. A somewhat similar view was expressed by the Calcutta 
High Court in the case of Raj Kishori Dassi v. Dabendra Nath 


Sircar’ whose conclusion was accepted by their Lordships of the 
711872] 9 B. L. R. 377 771891] I. L. R. 16 Bom. 492 
. 2 [1887] I. L. R. 15 Cal. 409 
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Privy Council.. The learned Judges of the Calcutta High Court 
had on page 416 remarked that in the case before them there were 
two intentions wholly separable, the second not depending upon 
the first and that it was possible to give effect to one intention 
without entering-into the question of the other. 

It, therefore, seems to us that simply because no bequest in 
the eye of the law came into effect in favour of Ram Lal’s son, and 
such a bequest from the very beginning was bad, because he was 
unborn, it does not follow that the bequest in favour of Dilsukh 
and others was also void ab initio. e 

So long as Ram Lal was alive there was the possibility of a 
son being born to him and, therefore, the interest taken by Dilsukh 
and others was merely a contingent ‘interest depending on an un- 
certain event whether a son would or would not be born to Ram 
Lal. As soon, however, as Ram Lal died without a son it became 
absolutely certain that there would be no prior bequest coming 
into effect which would take precedence over the interest in favour 
of Dilsukh and others. The contingent interest of Dilsukh and 
others was, therefore, transformed.into a vested interest although 
one of the widows was still alive. i 

The learned advocate for the appellants has not disputed the 
point that if a bequest is made in favour of one person and after 
his death the property is directed to go to another, the second 
legatee gets a vested interest in the estate. The death of a living 
person is nòt an uncertain contingency. Although the date of his 
death cannot be known beforehand, the event itself is absolutely 
certain. Therefore the interest taken by such a legatee is not a 
contingent one, but he has a vested interest in the property 
bequeathed to him. 


The Indian Succession Act does not apply to the present case 
where the will was made at a time when it was not applicable to 
Hindus. But the illustrations 3 and 4 to Section 120 illustrate the 
principle which undoubtedly holds good. If a estate is bequeathed 
to A for life and after his death to B, if B be then alive, but if B 
be not living, to C, then B and C both take contingent interest so 
long as A is alive. But as soon as B or C dies and it becomes 
certain that the survivor only can succeed after A’s death, he has 
a vested right in the estate, although A is still alive. 


We are, therefore, clearly of opinion that after 1898 when 
Ram Lal was dead and Hori Singh, one of the five last named 
legatees, survived him, the latter acquired a vested interest which 
was capable of being transferred by him and inherited by his heirs. 
This vested interest remained in Hori Singh and passed on to his 
legal representatives, whoever they may be, although Mst. Sunder 
Kunwar was still alive. On the death of Mst. Sunder Kunwar 
there has been no reversion of this estate to the heirs of Rai Singh. 
The plaintiffs accordingly have no locus standi to maintain the 
suit. - e 
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It ig unnecessary for us to consider the effect of the transfer 
of .1877 having been made by Dilsukh and others at a time when 
they had a mere contingent interest. 
` The appeal is accordingly dismissed with costs. 

. Appeal dismissed 


BANK OF UPPER INDIA LIMITED (In Liguiation) 


(Plaintif) 
versus 
FANNY SKINNER alias NASIRA BEGAM AND OTHERS 
(Defendants) * 


Registration Act, Section 17, Sub-clause (b)—Sale of mortgagee’s in- 
terest—Registration necessary—General Clauses Act (X of 1897), 
Clause 25—Immovable property, definition of—Whether mort- 
gagee’s interest can be included in. 

The share-holders of the plaintiff Bank resolved to transfer all 
its assets and liens to another Bank and authorised its liquidators 
to enter into formal agreement. The liquidators of the two 
Banks, however, arrived at some mutual understanding that the 
liquidators of the plaintiff Bank will realise the monies due and 
pay the same to the liquidators of the other Bank. The assets of 
the plaintiff Bank consisted of mortgagee rights in, amongst 
others, the property in suit. On a suit for sale of the property in 
suit being brought by the liquidators of the plaintiff Bank, held, 
that the sale of assets of the plaintiff Bank consisting of mortgagee 
rights was a sale of immovable property within the meaning of 
General Clauses Act, Clause 25, and could only be effected by a 
registered instrument. There being no registered instrument in 
this case the plaintiffs had a right to sue. 

Mutsaddi Lal v. Mubaminad Hanif, 10 A. L. J. R., 167, Paresh 
Nath Singha v. Nabo Gopal Chattopadbya, I. L. R., 29 Cal., 1 
and Nataraja Iyer v.-The South Indian Bank of Tinnevelly, 
I-L. R., 37 Mad., 51, followed. Abdul Majid v. Muhammad 
Faizullab, J. L. R, 13 All, 89, Karimunnissa v. Phul Chand, 
I. L. R., 15 All., 134 and Lal Umrao Singh v. Lal Singh, I. L. R, 
46 All., 917, referred to. 

First APPEAL from a decree of Panpir J. N. Musuran, Sub- 
ordinate Judgé of Meerut. 

B. E. O’Conor and Ram Nama Prasad, for the appellant. 

Kailas Nath Katju and S. N. Gupta, for the respondents. 

The judgment of the Court, was delivered by 

SULAIMAN, J.—This is a plaintiff's appeal arising out of a 

suit for sale an the basis of a mortgage-deed dated December 8, 

1911, executed by defendant No.1 in favour of the Bank of 

Upper India. ` In the original written statement which was filed 

by the principal contesting defendant on July 17, 1924, she raised 

various pleas including a denial of proper execution, receipt of 
* F, A. 278 of 1926 ze 
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consideration as well as some other pleas. But there was no plea that 
the plaintiff Bank had no locus standi to sue through its liquidator. 
On November 10, 1925, she filed an application stating that she 
had just come to know that the Bank of Upper India had sold all 
its assets and liens to the Trust of India and that accordingly the 
plaintiff had no right left to sue the defendant. In spite of objec- 
tions the court considered that this was a legal plea and framed an 
additional issue No. 8. All the other issues have been found in 


Sulaiman, J. fayour of the plaintiff, but the suit has failed on the ground that 


the assets of the Upper India Bank had been transferred to the 

Trust of India Limited and the plaintiff Bank cannot maintain, the 

suit. The finding on the last-mentioned issue is the only point 

which has been discussed before us by the learned counsel for the 

parties. ; : 

The principal facts of this case cannot be disputed. The 
Bank of Upper India suspended payment sometime about Octo- 
ber, 1914. In 1915 an application was presented under Section 153 
of the Indian Companies Act putting forward a compromise before 
the High Court for approval. On June 2, 1915, Tudball, J. 
sanctioned a scheme under which the share-holders were to sur- 
render their shares and receive in exchange debentures in the Trust 
of India Limited on certain conditions. Later, on February 28, 
1917, that scheme was slightly modified and the learned Judge 
accepted the modification. The true banking business of the 
Bank of Upper India was to be absorbed and taken over by the 
Alliance Bank of Simla and that portion of the Bank’s business 
which was not true banking was to be taken over by a company 
called the Trust of India Limited. In lieu of their shares the share- 
holders were to be offered debentures in the Alliance Bank and 
preference shares in the Trust of India Limited on certain terms. 
It is not necessary to specify the scheme in any detail. 

On June 30, 1917, the share-holders of the Upper India 
Bank at their meeting resolved that the company should be wound 
up voluntarily, and Messrs. Hunter and Stuart be appointed liqui- 
dators for its winding up with joint and several powers. It was 

efurther resolved that a draft agreement with the Trust of India 
Limited should be approved, and the liquidators be authorised, 
pursuant to Section 213 of the Indian Companies Act of 1913, to 
enter intoethe said agreement with the Trust of India Limited in 
terms of the said draft, and to,carry the same into effect with such, 
if any, modifications as they may think expedient. Subsequently 
the Alliance-Bank of Simla and the Trust of India Ljmited also 
went into liquidation. Presumably with a view to eyade the pay- 
ment of stamp duty to Government, the-liquidators of the Upper 
India Bank and those of the Alliance Bank and the Trust arrived 
at some mutual and private understanding that the debentures and 
the preference shares should be offered to the share-holders of the 
Upper India Bank and that the assets of the latter Bank be taken 
s 


ra 
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over by, the liquidators of the Alliance Bank and the Trust. As 
to docuthents which were outstanding the understanding was that 
the liquidators of the Upper India Bank should realise the same 
and pay over the amount realised to the other liquidators. The 
oral evidence in this case leaves no doubt that this mutual arrange- 
ment’ has- been carried out to a very great extent, and that as 
between these two sets of liquidators there has been absolutely no 
breach of contract so far. But it is also an admitted fact that 
the’ liquidators of the Upper India Bank have not executed any 
proper registered document transferring their interests in the 
immovable properties in favour of the other liquidators. At any 
rate it is admitted in this case that no registered document trans- 
ferring the rights under the mortgage in suit has been executed by 
the liquidators of the plaintiff Bank. The learned Subordinate 
Judge, relying principally on a judgment of the High Court in a 
previous proceeding, has come to the conclusion that the assets of 
the Bank have all been legally transferred to the Trust of India. 
In that case the question arising in the present appeal did not 
directly 'arise. The learned Subordinate Judge has quoted expres- 
sions used by Walsh, J. as to the taking over of the assets of the 
Bank of Upper India, the transactions having been carried 
through, the share-holders of the Bank of Upper India having 
surrendered their shares in exchange for debentures and preference 
shares and the due execution and performance of the agreement 
for sale. There is a further remark in his judgment to the effect 

that i i j 
The. exchanges have been made, the matters have passed into 
” history and ‘the legal rights of the parties have been settled with- 

out’ the necessity of a formal document. i 

Ryves, J., however, confined his judgment exclusively to the 
question of estoppel and remarked: 

' It may be that the parties znżer se are estopped from disputing 
the transfer although in-law no valid transfer has taken place so 
far as immovable properties or securities on such immovable pro- 
perties of over Rs. 100 in value are concerned. 

The defendant not being a party to that proceeding, it is not 
suggested that that judgment operates as res judicata. As the 
question at. that time was principally one of estoppel, we do not 
think that it was at all decided in that case that a valid transfer of 
all the immovable properties. had been legally effected.* * 

If no registered document is required for the transfer of the 
mortgagee’s interest under a simple mortgage-deed, and an oral 
assignmenteis effective, then there would be no doubt that the 
plaintiff Bank has parted with its interest in this mortgage by 
virtue of the arrangement with the liquidators of the other com- 
pany. On the other hand, if no valid transfer can take effect 
without a registered document, it is clear that although the parties 
to the arrangement may themselves be estopped from going behind 
it, that arrangement cannot be used as transferring legal title to 
A 36 
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the Trust when a stranger, who is not a party to that agreement, 
wishes to take advantage of'it. Section 17, sub-clause (b) of 
the Registration Act makes . 
all non-testamentary instruments which purport or, operate to 
create, declare, assign, limit or extinguish, whether present or in 
future, any right, title or interest, whether vested or. contingent, 
of the value of Rs. 100 .and upwards, to or in immovable pro- 
perty 
compulsorily registerable. It is obvious that: if a sale-deed 
of the mortgagee’s interest had been executed it would have re- 
quired registration inasmuch as it would have affected an interest 
in immovable property. But, strictly speaking, Section 17 re- 
quires registration only when a transaction has been reduced to 
writing. It does not in terms lay down that no transfer can take 
effect in the absence of such document. We have to fall back 
upon the provisions of the Transfer of Property Act to see whether 
to effect a valid transfer a registered instrument is necessary. 
Section 58, Clause (4) makes it quite clear that a mortgage is a 
transfer of an interest in immovable property. Then Section 54 
provides that a transfer of tangible immovable property of the 
value of Rs. 100 and over or other intangible thing can be made 
only by a registeréd instrument. The question remains whether 
the mortgagee’s interest is itself immovable property within the 
meaning of Section 3.. That section, however, does not give a 
complete definition of immovable property. For that we have 
to refer to its definition in the General Clauses Act (No. X of 
1897), Clause (25) where it is laid down that immovable property 
shall include land, benefits to arise out of land and things attached 
to the earth or permanently fastened to anything attached to the 
earth. Even that definition on its own language is not exhaustive. 
A subtle distinction has.sometimes been drawn between an interest 
in the immovable property and the immovable property itself. 
And on the basis of such a distinction the learned advocate for the 
respondent has urged that although a mortgagee’s interest is an 
interest in immovable property it is not immovable property itself 
and, therefore, a transfer of it does not require a registered deed. 
We are unable to accede to this contention, 

In ‘the first place, a mortgagee’s interest may come in within 
the meaning of the expression “benefits to arise out of land” in 
the Genetdi Clauses Act. In the second place, the Indian legisla. 
ture appears to have intended that all rights to immovable property 
should fall within the category of immovable property. Mort- 
gages of immovable property have priority over alle subsequent 
transters and subsequent transferees are presumed to have notice 
of the previous charge. Such presumption cannot be made unless 
there is a registered document. It seems to be against the general 
policy of the Transfer of Property Act that subsequent transferees 
should be bound by a mortgage although that mortgage need not 
be made by a registered instrument. The mortgagee’s interest 
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is not a\mere right to recover the debt due but to have a charge 
on thé property and to follow it' wherever it goes. His-claim is 
excluded from the’ definition of actionable claim in Section 3 of 
the Transfer of Property Act. We have,’tHerefore, no hesitation 
in coming to the conclusion that a sale of á mortgagee’s interest 
can only be effected by means of a registered deed of transfer. 

Chamier, J. in the case of Mutsaddi Lal v. Muhammed Hanif" 
expresséd the opinion that the interest of a’simple mortgagee was 
an intangible thing within’ the’ meaning of ‘Section 54 and the 
transfer of it can be made only by a registered instrument. The 
Calcutta‘ view also is that the mortgagee’s interest is immovable 
property evén within the meaning of the provisions of the Civil 
Procedure Code.. Paresh Nath Singha v. Nabo Gopal Chatto- 
padbya’. "The same view has been expressed in Madras. “Nataraja 
Iyer v. The South Indian Bank of Tinnevelly’. 

No doubt in: numerous cases: of this- Court, for inStance, 
Abdul Majid v. Mubammad Faizullah';.Karim-un-nissa v: Phul 
Chand’ and Lal Umrao Singh v. Lal Singh’; it has-been held that a 


simple mortgagee’s interest is not immovable property within the ` 


meaning of that. word as. used in the Civil Procedure Code. As 
the latter Code. does not define immovable property, the léarned 
advocate -for the respondent has urged that these cases must have 
proceeded on the definition of that word in -the Geniéral Clauses 
Act, which definition-applies to the case before us. But there-are 


‘various provisions in the Civil Procedure Code which make it 


impracticable to hold that the interest of the mortgagee can be 
attached: and sold as immovable property according to the pro- 
cedure laid down for its sale. Those considerations influericed the 


learned. Judges of this Court considerably.. We do not, therefore, 


think that those cases are any guide to us in the present case. The 
view expressed by us as above maintains a consistency between the 
policies. of the Registration Act and the Transfer of Property Act, 
and we think is the correct view... - ° o 

No matter what the equities may: be between the Bank of 
Upper India and the Trust of-India Limited inter-se; we must hold 


that no valid and legal transfer of the mortgagee’s interest hade _ 


taken place so as to deprive the present plaintiff of all rightseto 
maintain the suit. ee ee ee ee 

We accordingly allow this appeal and, sétting, asidesthe decree 
of the court ‘below, decree the: plaintiff’s claim with costs in both 


. courts, The usual six months are allowed for payment. 


Loe - - Appeal allowed 
s3 [1912] 19 A. L. JR. 167° , 4 [1890] I. L.R. 13 All. 89 
FIL. R. 29 Cal, 1 ETUR 5 [1893] I. L. R. 15 All. 134 
301911] I. L. R. 37 Mad. 51 “* 01924] I L'R. 46 All. 917 
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MOHAMMAD ZAHUR AHSAN AND OTHERS (Plaintiffs) . 
- versus 


MAIMUNA AND OTHERS (Defendants) t 


December 4 Limitation Act, Section 7—Suit for share of dower-debt by three sons— 





Sen, J.. 
NIAMAT- 
ULLAH, J. 


Sen, J. 


One plaintiff attaining majority within three years of suit—Saving 
of limitation. 
Where on the death of a TERE lady, the right to recover 
_ her dower descended to her husband and three sons, one of whom 
was a lunatic, it was not open to either of the remaining sons to 
give a discharge without the concurrence of the other. The 
present suit for recovery of their share of the dower-debt was 
‘brought by the two sons within three years of the attainment 
of the majority of thë youngest son. Held, that the claim ` was 
within time. | 
_Kandhaiya Lal v. Chandar,-I.\L. R., 7 All., 313, referred to. 

Firsr APPEAL from a decree of P. C. - Mocria Eso., Subordi- 
nate Judge of Muzaffarnagar. 

M. L. Agarwala, for the appellants, 

Kailas Nath Katju, for the respondents. 

The judgment of the Court was delivered by 

Sen, J.—This is plaintiffs’ appeal atising out of a suit for 
recovery of ‘Rs. 8,250 as the plaintiffs’ share in a dower-debt. 

One Hakim Sadr-ud-din Ahmad: died on October’ 20, 1924 
leaving three sons „by his first wife Mt. Umm-i-salama, a widow 
Mt. Maimuna, who is the defendant No. 1 and her three sons and 
two daughters who ‘are the defendants 5 and 6. The plaintiffs 
alleged that the contracted dower' between Hakim Sadr-ud-din 
Ahmad and Mt. Umm-i-salama was Rs. 11,000. Mt. Umm-i- 
salama died in 1907. Her heirs under the Mohammedan Lal 
were her husband Sadr-ud-din and her three sons who are the 
plaintiffs in the suit. 

The suit was contested on the ground that the claim was 
statute-barred and that the amount of dowér of Mt. Umm-i- 
salama was not Rs. 11,000 but was only Rs. 2,500. 

The learned Subordinate Judge held that the claim was not 


-barred by limitation but that the|plaintiffs had failéd to prove 


tht the dower of Mt. Umm-i-salama was Rs. 11,000. Since, 
however, the defendants admitted that her dower was Rs. 2,500, 
he gave the plaintiffs a decrée for! their share out of Rs. 2,500 
“against the whole assets of Sadr-ud- din in the hands of both the 
parties”. : ; 
- The plaintifts i in their appeal odaténd before us that the court 


` below ought to have held on the evidence that the amount of the 


dower of Mt. Ummi-salama was Rs. 11,000. 
[His Lordship discussed the evidence and proceeded:—] 
“In the case of Mt. Huseena v..Mt. Hasmatoonissa Bibë their 
* F, A. 527 of 1925 
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Lordshipå observe that to support a clairm for dower, very satis- Cwi 
factory: evidence ‘was absolutely essential. ~ Inthe’ present case, the 125 
“evidence adduced by the plaintiffs is of a very weak and uncertain 
character. ‘Agreeing therefore with the court below, we hold that Zs#ux Hasan 
the plaintiffs have failed to establish that the amount of dower of Natrona 
Mt. Umin-i-salama was Rs. 11,000. ~ _ m 
We think: that this appeal is without any force and we dis- 5° T- 
miss it with costs: 9) o e5 Ay sce: l 
"The réspondents' haye’ filed 'a ‘ctoss-objéction’ and contend 
that: the plaintiffs’ suit is barred by limitation and that the plaint- 
iffs‘are not'pfotected by Section 7 of’the Indian Limitation Act. 
- “Upon the death-of Mt. Umm-i-salama, the right to recover 
her dower descended to her heirs. ` ‘These-were the three plaintiffs 
‘and Sadf-ud-din her husband. From the very nature of the case, 
Sadr-ud-din could-not bé tréated as one of several persons jointly 
entitled to institute a suit for recovery of the dower-debt:~ The 
Judge of thé court below has overruled the plea‘ of limitation and 
relied upon the decision of this Court-in Kandhaiya Lal v. Chandar’ 
in which it has been held‘that‘when upon thé death of the obligee 
- of à money bond, the right to recover the money has devolved ` 
upon his‘heirs in specific and defined shares, each of :such heirs 
is not competent to sue separately for recovery of his share of 
the money due on the bond. The position of the sons of 
Musammat Umm-i-Salama qua their right to the dower-debt is 
not that of joint tenants but is that of tenants-in-common. 
They were entitled to recover their share of the debt out of the 
estate of Sadruddin. The question is whether the plaintiffs, under 
these citcumstances,’ are entitled -to the benefit of Section 7 of 
the Indian Limitation Act which runs as ‘follows:— — 
` ža Where one of several’ persons jointly entitled to institute a 
“suit . . . . is under any such disability, and a discharge can be 
,„ given without the concurrence’ of such persons, time will run 
*“*" against them ‘all, but, where no such discharge can be given, time 
“e will not run as against any one of them until oné' of them becomes 
- capable of giving sich discharge without’ the concurrence of the 
- others or until the disability has ceased. $ 
The court below has found—and its findings in this respečt 
have, not ‘been ‘disputed before us—that of the three plaintiffs, 
plaintiff No. 1,,Mohammad.Zahur Ahsan, was born oa “May 18, 
1904, that plaintiff No. 2, was a born imbecile and his imbecility 
continues right up to the present time: and ‘that plaintiff No. 3, 
Mohammad «Muzaffar, Uddin, attained his, majority many years 0° 
before the. present. suit and that he. is about thirty years old at 
the- present. 'time:. : The learned Judge ‘of the court below held 
that all the three plaintiffs had a joint right to maintain a suit 
for recovery of the dower-debt and that it was not open to any 
one of the plaintiffs to give a discharge without the- concurrence 
PIL. R. 7AIL 313° 3 
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Cwm of the rest. There could be no, question of concurrenge on thé 
Is «= Part of Muzaffar Uddin, plaintiff No. 2, who is a lunatic., The 
court below held that so long as plaintiff No. 1 had not attained 
case Poca his majority it was not possible for plaintiff No. 3 to give a 
Mamona valid discharge of the dower-debt on behalf of himself and the 
other plaintiffs. He, therefore, held that as the suit had ‘been 
instituted within three years of the attainment of the majority 
of the plaintiff No. 1, the claim was within time. In Kandhaiya 
Lal v. Chandar’ the suit was for enforcement of a money claim 
due on a bond which was executed in favour of one Shambhu Singh. 
Upon his death a four and a half anna share in the bond devolved 
by right of inheritance upon his two nephews, Gudri Singh 
and Bishnath Singh who sold the said share to the plaintiff in that 
case. The question for determination in the case was as -to 
whether.Gudri Singh and Bishnath Singh were entitled to main- 
tain an action for their share in the bond. This bond created 
a single and indivisible liability. This liability was not disrupted 
by reason of the death of the original creditor. In the present 
case the circumstances are toto caelo different because ex-hypothesi 
. + upon the-death of the original creditor the right to recover the 
dower-debt was inherited in part by. the debtor himself.’ 
: Appeal and objections dismissed ; 
th L. R. 7 All. 313 
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Cru. KUNJ BEHARI SINGH anD OTHERS (Plaintiffs) 

es Versus 

BINDESHRI PRASAD SINGH AND OTHERS (Defendants)* 

December 20 Civil Procedure Code (Act V of 1908), Order 21, Rule 1—Inap plica- 

Suna. J bility of —Com promise decree—Money to be paid to mortgagee in 

KENDALL, J. instalments on fixed dates—Default in payment of first mstalment— 
When mortgagee entitled to full amount with mterest. 

A compromise decree provided that a certain amount will be 
due to the plaintiffs on certain bonds and this will be payable by 
instalments on certain dates. In case of default of payment of. 

> any instalment on due date the plaintiffs were to have'a-right to 
` sue for recovery of the whole. On the date when first instalment 
became due the civil courts were cloesd but the . defendant 
tendered it on the day it re-opened. On a suit for recovery of 
the whole amount, beld, that the plaintiffs’, right to recover the 
amount was not intendéd to be exercised through execution court 
. and consequently Order 21, Rule 1 did not apply. 
. T Held, further that the defendant had the option bf making the 
payment to’ the mortgagee direct and he failed*to exercise it, a 
default occurred and the: plaintiff was entitled to claim the whole 











amount. 
- Mohammed Jan v. Sham Lal, I Li R., 46 All., 328 (F. B.), 
- referred to. : : 
* F, A. 398 of 1925 ; 
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.. . Firgyr Appear from a decree of Basu Rajya Ram ‘Sub- 
‘ordinate Judge of Jaunpur. `- ` j 
> B. Malik, for the appellants. - 

Peary Lal Banerji and Iqbal Abmad, for the respondents. 

- The'-judgment of the Court was delivered by 

KENDALL, J.—This is a ‘plaintiffs’ appeal ‘arising out of a 
suit ‘on’ the basis’ of two mortgage-deeds for recovery of the 
principal arid interest due‘on ‘them. Previous to this litigation 
there was a suit institutéd by’ the plaintiffs which was compro- 
mised, and the compromise decree“is" printed òn page 63 of the 
paper-book. Under that decreé it was agreed’ that the amount due 
on the two bonds would be Rs. 18,750-2-0 and that simple interest 
on that:sum would ‘be paid at the rate of eight annas per cent 
per mensem from the date of the execution of the “ document ” 
up to the -daté of. realisation. Five instalments were fixed, the 
-first one was'of Rs.3,750-0-4- payable with interest on June 15, 
1924. There was an express provision ‘that in default of payment 
of-any’instalment it was to be paid in a lump sum. There were 
further provisions.in the decree which showed that the effect of 
the regular payment would be to prevent the mortgagees from 


bringing any suit to recover the amount-due on the decree. - The - 


plaintiffs claimed inasmuch as the defendants did not pay 
the first: instalment on June 15, 1924, they were * entitled to 
recover‘ the full amount borrowed on the two documents. The 
principal defence was that on June 15, 1924, the civil court 
was closed, and that a tender was actully filed on July 3, 1924, 
when the‘court réopened. The'tender was signed by the judicial 
officer ori July 4, 1924, and the cash was actually deposited in the 
Government Treasury’ on July 5. -The plea has found -favour 
with the court below which has held -that inasmuch as the civil 
court was closed on June 15, the defendants were entitled to 
make the tender on the reopening date and ‘that accordingly 
there was no default. For this view the learned Judge has relied 
on the recent Full Bench case of Mohammad Jan v. Sham Lal’. 
The learned advocate for the respondents has strongly urged 
before us that under the terms of the decree the amount had to be 
deposited in court in the! éxecution department. In the next placa, 
it is argued that, even if that’ was not so, under Order 21, Rule 1, 
his clients had the option: of either paying the amount digect to the 
decree-holders or- depositing it’ in court,-and inasmuch as they 
had the right to deposit it in court,'they could wait till the civil 
court reopeged. 

In our opinion the payment of the instalments and the 
right of the Noches holders to recover the amount due was not 
intended to be exercised through the execution court. There 
is an express mention in the decree of the mortgagee’s. power to 
bring a suit.and recover the amount. In that view it may be 
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difficult to apply Order 21, Rule 4. | 
But assuming that the defendants had the power” to make 


the payment direct to the mortgagees or to deposit the amount 
in court, they cannot take advantage of the circumstance that 
the civil court was closed on June 15, 1924. If the only course 
open to them had been to desposit it-in court and the court 
was closed.on the last date on which they could have made the 
deposit, then the ruling in the Full Bench case would have been 
applicable. That was a case of a deposit under a pre-emption 
decree, and in view of the provisions of Order 20, Rule. 14,.that 
deposit had to be’ made into court. The judgment-debtors in 
that case had-no option but to deposit the amount in court, and 
accordingly it was held by the Full Bench that if the court by 
its own act prevented the judgment-debtors from making the 
deposit within the time, they should not be. deprived of their 
right to do so, provided they came into, court at the first oppor- 
tunity available, namely, the reopening day; of the court. In 
the present case the defendants, on their own showing, had the 
option of making the payment to the mortgagees direct. From 
this-they were in no way prevented on account of the court 
being closed. They were not. compelled -to_wait till the court re- 
opened, They had an opportunity available to them of which they 
did not take advantage. We do not, therefore, think that they were 
entitled to say that the time fixed in the compromise decree for 
the payment of the first-instalment should be extended. Accord- 
ingly there was a-default. on. June 15, 1924, which entitled the 
plaintiffs to claim the whole amount. As matters stand now 
all the dates fixed for the payment of all the instalments have 
expired and-the whole amount had undoubtedly, become due 
under the terms of the compromise decree. We, accordingly, 
allow the appeal with costs. and, setting aside the decree of the 
court below, decree the plaintiffs’ claim for the whole amount 
of Rs.18,750-2-0 due on the two bonds as principal together 
with interest at eight annas per cent per mensem from the dates 
of the execution of the hypothecation bonds.. The amount lying 
in deposit in court will of course be taken by the plaintiffs in 
satisfaction of part of their claim, but inasmuch as it was deposit- 


` ed too late and the mortgagees were not bound to accept it, 


interest will not cease to run on account of this deposit. The 
usual decfee under Order 34 will be prepared and six months’ 
time from this date shouldbe fixed for -payment. 

Appeal allowed 
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NET RAM (Applicant) Cv 
S versus - E 
l HAR GOVIND ann orHers (Opposite parties)* - 
Agra Tenancy Act (II of 1926), Section 271, Expl. 2—Question of August 6 


1928 





proprietary title based on possession of land as kbudkasht—Appeal— — 
Jurisdiction. aa j 


Although defendant resisted plaintiff’s suit on the ground 
that he was not the sub-tenant of the plaintiff, the Assistant 
Collector granted a decree for ejectment to the plaintiff on the 
finding that the land in dispute was not the khudkasht of the 
defendant. Defendant thereupon appealed to the Commissioner 
who returned the appeal for presentation to the District Judge 
on the ground that the plea raised by the defendant involved a 
question of proprietary title. Held, that, having regard to the 
provisions of Section 271, Expl. 2 of the Agra Tenancy Act, 
the question involved in the case was not one of proprietary title 
and the appeal therefore lay to the Commissioner and not to the 
District Judge. : 

-. REFERENCE under Section 267 of the Agra Tenancy Act 
(No. III of 1926). 

The applicant was not represented. 

Kapila Dev Malaviya, for the opposite parties. 

The judgment of the Court was delivered by 

SEN, J.—This is a reference by the learned District Judge Ser, J. 
of Agra under Section 267 of the Agra Tenancy Act (No. III 
of 1926). 

_Har Govind and others instituted a suit against Net Ram 
alleging him to be the sub-tenant of a holding, bearing No. 1439 
and having an area of 16 biswas. Net Ram resisted the suit on 
the ground that he was not the sub-tenant of the plaintiff but 
he held the land as zamindar and the land in controversy was 
his khudkasht. This plea was repelled by the Assistant Collec- 
tor, who found that the land was not the khudkasht of the 
defendant, and that’ the defendant was the sub-tenant of the 
plaintiff. He therefore granted the plaintiff a decree for eject- e 
ment. Net Ram preferred an appeal to the learned Commis: 
sioner of Agra Division, who returned the memorandum of 
appeal for presentation to the District Judge of, Agsæ on the 
ground that the plea raiséd by the defendant involved a ques- 
tion of proprietary title and that the appeal lay to the District 
Judge and not’ to him. -The District Judge of Agra entertains <e ° 
doubt about the propriety of the ruling of the Commissioner 
and is of opinion that having regard to the provisions of Sec- 
tion 271, Explanation 2 of the Agra Tenancy Act, the question 3 
involved in the case is not one-of proprietary title and the appeal 
therefore lay to the Commissioner and not to the District Judge. 
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Section 271, Explanation 2 provides, “A question of pi prietary | 
right” does not include the question whether the land in the 
actual possession of the proprietor thereof is held by such pro- 

prietor as his sir and khudkasht or as tenant or sub-tenant. 

Assuming for the sake of argument that the defendant is a co- 
sharer'in the mahal in which the plot No. 1439 is situate and 
that the land is actually under the cultivation of the defendant, 

his plea that the plot is in actual possession in his capacity as a 
proprietor is clearly not a question of proprietary title within 
the meaning of Explanation 2. We are clearly of opinion that 
the view taken by the learned District Judge is correct. We 
answer the reference accordingly and direct that the memoran- 
dum of appeal be returned to the Commissioner for disposal 
according to law. 


FULL BENCH 


RAM SARAN DAS (Defendant) 
Versus a 
BHAGWAT PRASAD (Plaintiff)* 


Pre-emption Act (II of 1922), Sections 19 and 20—Interpretation of — 
Right of pre-emption existing at date of institution of suit— 
Acquisition by vendee of interest equal or superior to plaintiff's 
after institution of suit but prior to passing of decree in suit— 
Effect of-—Interpretation of statute—Marginal notes, reference to, 
for purposes of interpretation. 

Section 20 of the Agra Pre-emption Act of 1922 is not con- 
cerned with the effect of acquisitions subsequent to the date 
of a suit for pre-emption but on a true interpretation of Sec- 
tion 19 of the Act a defendant-vendee can defeat the plaintiff’s 
right of pre-emption, which existed at the date of the institution 
of the suit, by acquisition of an interest equal or superior to 
plaintiff’s in the mahal after the institution of the suit but prior 
to the passing of the decree by the first court. 

Qudrat-un-nissa Bibi v. Abdul Rashid, I. L. R. 48 All. 616, 
Haji Sultan v. Masitu, I. L. R. 48 All. 689, Ram Khelawan v. 
Bankey Lal, 25 A. L. J. R. 147 and Deonarain Singh v. Ajudhia 
Prasad, 25 A. L. J. R. 603, referred to. 

"The question whether a marginal note can be referred to for 
an exposition of the meaning of a section depends upon whether 
the note has been inserted by, or under the authority of, the 
legislature. Claydon v. Green, [1868] L. R. 3 Ç. P. 511 at 
519, referred to. 

The marginal notes of the Agra Pre-emption Act must be 
regarded as inserted in the Act with the assent and authority of 
the Legislative Council and they can, therefore, properly be 
regarded as giving a contemporanea expositio of the meaning of a 
section when the language is obscure or ambiguous. Balraj 
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Kynwar v. Jagat pal Singh, I. L. R. 26 All. 393 at 406, referred Cwn 
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“SECOND APPEAL from a decree of P. C. PLlowpEN Eso., Addi- 
tional District Judge of Meerut. Ram SARAN 
The following is the referring order:— me 

Muxeryi and Sen, JJ.—The facts of the case are briefly as Bracwat 

follows:—The defendant No. 2, Ram Sarup, sold, what has been Prasan 
described as his “‘zamindari house”, situated in a certain village 
called Dhikana, to the defendant No. 1, on March 26, 1924. 
On foot of an alleged custom of pre-emption, the plaintiff, who 
is a co-sharer in the village. sued the defendant No. 1 for pre- 
emption. The suit was instituted on March 23, 1925. Pending 
the suit on April 7, 1925, the defendant No. 1, Ram Saran, 
obtained a gift from a certain co-sharer in the village with res- 
pect to a small interest in it. Having acquired this property, 
Ram Saran contended that he had become a co-sharer prior to 
the passing of the decree and was, therefore, in a position to 
defeat the plaintiff’s suit. The defendant No. 1 raised some 
other grounds for defeating the plaintiff’s suit but those grounds 
are not pressed before us. 

The two courts below held that the gift in favour of 
Ram Saran should have been made prior to the institution of the 
suit, to enable him to defeat the plaintiff’s right. The two 
courts below interpreted Section 20 of the Pre-emption Act which 
is admittedly applicable to the circumstances of the case, in the 
way indicated. 

In this Court the learned counsel for the appellanr has argued 
that the interpretation put by the courts below in contrary to 
the interpretation put in this Court in several cases, namely, 
Qudtat-un-nissa Bibi v. Abdul Rashid, 24 A. L. J. R. 773, 

Ram Khelawan v. Banke Behari, 25 A. L. J, R.. 147, Deo Narain 
Singh v. Ajodhiya Prasad, 25 A. L. J. R. 603 and Haji Sultan v. 
Masitu, 24 A. L. J. R. 1003. 

We find ourselves in some difficulty in accepting the interpre- 
tation put on Section 20 in those cases. All of those cases were 
decided by Benches of two learned Judges of this Court and in 
the case of Haji Sultan v. Masitu, 24 A. L. J. R. 1003 Mr. Justice 
Boys appears not to have been satisfied with the interpretation 
put in the case of Qudrat-un-nissa Bibi v. Abdul Rashid, re- 
ported in 24 A. L. J. R. 773, though he did not feel necessary 7 © 
to dissent expressly from the view of his colleague. We have 
considered the case of Qudrat-un-nissa Bibi v. Abdul Rashid, 
24 A. L. J. R. 773 carefully, for that is the case whech has been 
accepted as correct in the other cases without any comment or 
discussion. 

As,we think it desirable that the case should go before a larger 
Bench, it is not necessary for us to put our views at full length. 
We shall only indicate why we find difficulty in accepting the 
interpretation put on Section 20 of the Agra Pre-emption Act. 

Section 20 of the Agra Pre-emption Act is divided into two 
portions. If we read the two portions separately, they will 
stand as follows, even according to the view taken in the case 
eof Qudrat-un-nissa Bibi v. Abdul Rashid, 24 A. L. J. R. 773:— 
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“(a) No suit for pre-emption shall lie where the purchaser has, 


prior to the institution of such suit, transferred the property in ` 


dispute to a person, having a right of pre-emption equal or 
superior to that of the plaintiff”; 

(b) “No suit for pre-emption shall iie where the purchaser 
has acquired an indefeasible interest in the mahal, which, if 
existing at the date of the sale or foreclosure, would ‘have barred 
the suit”. Assuming that the expression “prior to the institu- 
tion”, to be found in Clause (a), was inapplicable to Clause (b), 
the latter will stand as it has been put above, without those 
words. Sulaiman, J. was clearly of opinion that the words 
“prior to the institution of the suit” could not be carried into 
what has been put above as Clause (b). We express no opinion 
on that point, at present. We accept that those words should 
be confined to Clause (4). But even without those words, 
Clause (b) would indicate that the crucial date for acquisition 
of an interest by the defendant must be a date before the institu- 
tion of the suit. Clause (b) starts with the words “No suit 

. . shall lie’, These words can only mean that where 
certain things have happened, the suit would not be maintainable 
at the date when the plaint is brought before the court. The 
words cannot be interpreted as meaning that, although a suit 
would be perfectly justified, when it is instituted, it would be 
liable to be defeated at a later date on certain things happening. 
This would not be an interpretation of the language used by the 
Legislature. The words “has acquired” point to the same inter- 
pretation, viz., acquisition has occutred before the plaint is 
brought into the court. 


As regards the argument, that the rulings of this Court, before 
the enforcement of the ‘Pre-emption Act, laid down that a 
plaintiff’s suit, though perfectly good, at the date of the institu- 
tion, was liable to be defeated, if the defendant acquired an 
interest in the mahal before the passing of the decree, it is not 
right to conjecture that the Legislature did not contemplate a 
departure from the existing law by enacting Section 20. For, it 
was also undoubtedly the rule of law, laid down in this Court, 
that a plaintiff’s right to pre-empt was liable to be defeated or 
modified if the transferee sold the property to a third person 
having an equal or superior right of pre-emption to the. plaint- 
iff, at any time before the passing of the decree by the court of 
first instance; see Bhagwan Sahai v. Nanak Chand, 25 A. L. J. R. 
479. The Legislature has clearly departed from this rule of law. 
We gannot therefore say that the Legislature wanted to accept 
one part of the rule and was prepared to give up or dissent from 
the other part. 

We think that when the language of a "section is capable of 
clear interpretation, without the introduction of additional 
words or without looking into what was the st&te of the law 
before the enactment, it is not open to us either to introduce 
additional words or to look into the previousestate of the law. 


The interpretation, which has found favour in the case quoted 


above eee with the case of Qudrat-un-nissa Bibi v. Abdul 
Rashid, 24 A. L. J. R. 773, requires the addition of the, words 
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“Any time. before the decree” between the words “acquired” and 
“an” as put in Clause. (b) above and entirely ignores the opening 
portion of the Section, namely, “no suit . . . . shall lie”, and the 
word “has”, in present perfect tense before the word “acquired”, 
“Has acquired? means, “the aĉquisition is complete at the date 
mentioned,” viz., the date of the institution of the suit. 

The Pre-emption Act was passed only a short time ago. The 
first case in which the interpretation, which we find difficult to 
accept, was declared, was decided in 1926, and the other cases 
which followed it were decided either the same year or the next 
year. The period, therefore, is too short to induce us to accept 
the interpretation on the sole ground of the interpretation being 
of some standing. 

We refer the case to the Hon’ble the Chief Justice for the 
formation of a larger Bench, and the question which we refer to 
that Bench is as follows:—‘Whether on a true interpretation of 

_-séctions 19 and 20 of the Agra Pre-emption Act of 1922, a 
defendant-vendee can defeat the plaintiff’s right of pre-emption, 
which undoubtedly existed at the date of the institution of the 
suit, by acquisition of an interest, equal or superior to plaintiff's 
in the mahal, after the institution of the suit, but prior to the 
passing of the decree by the first court?” 

N. C. Vaish, for the appellant. 

Panna Lal, for the respondent. 

The following judgments were delivered:— 

Boys, J—The following question has been referred to the 
Full Bench:— 

Whether on a true interpretation of Sections 19 and 20 of the 
Agra Pre-emption Act of 1922 the defendant-vendee can defeat 
the plaintiff’s right of pre-emption, which undoubtedly existed 
at the date of the institution of the suit, by acquisition of an 
interest equal or superior to plaintiff’s in the mahal after the 
institution of the suit but prior to the passing of the decree by 
the first court? 

The reference to Section 19 in the question is inserted in 
manuscript after the referring order was typed. This subsequent 
insertion we note only because the discussion of the question in the 
referring order is confined to the effect of Section 20 of.the Act, 
and no opinion has been expressed in that referring order in 
regard to the effect of Section 19. 

We have, however, manifestly to consider both Sections. 

In the present case the facts are that Ramsarup, on “March 26, 
1924, sold a zamindari house to the defendant, Ram Saran Das, 
who at the time of the sale was not a co-sharer. 

On Match 25, 1925, Bhagwat Prasad, by virtue of his right 
as a co-sharer,*brought a suit for pre-emption against Ram Saran 
Das, the vendee, and Ram Sarup, the vendor. On April 7, 1925, 
that is, subsequent «to the filing of the suit but prior to the decree, 
Ram Saran Das, the defendant-vendee, obtained a gift of a share 
in the mahal. It will be noted that this suit was brought under 
the Agga Pre-emption Act of 1922, and one of the questions, in 
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fact the main question, with which we are concerned, is,fwhether 
the Act altered the law as it is admitted to have previously 
existed. 

Both courts decreed the plaintiff’s suit repelling the defend- 
ant’s contention that he could defeat it because he had become a 
co-sharer before the decree by virtue of the gift to him. 

The defendant has appealed and on his behalf it has been 
contended that by virtue of Section 20 of the Act of 1922 a sub- 
sequent gift to him after the filing of the suit but before the 
decree defeated the plaintiff’s right and the suit should have been 
dismissed. Reliance appears to have been placed on behalf of the 
defendant on Section 20 throughout, and his counsel did not 
apparently intend to rely at all on Section 19 until reference to 
that Section was made by the court at the hearing before us. 
This will no doubt also account for the fact that the applicability 
of Section 19 is not discussed in the referring order, and that 
mention of that Section only finds subsequent place in the question 
referred. The explanation of this is probably to be found in the 
fact that Section 20 was interpreted in a sense to some extent 
favourable to the defendant in Qudrat-un-nissa Bibi v. Abdul 
Rashid’. No attention appears to have been directed to the fact 
that that case is also authority for the proposition that Section 19 
must also be interpreted in a sense favourable to the defendant 
even if Section 20 would not help. 

As the case now is before us for judgment, we have to consider 
the effect of both Sections. It is admitted on all sides that accord- 
ing to the previously existing law, a gift to the vendee, though sub- 
sequent to the date of suit, would, if prior to the decree, defeat the 
right of the plaintiff-pre-emptor and his suit would have to be 
dismissed. That is how the law undoubtedly stood before the 
passing of the Act of 1922. A reference has been made in the re- 
ferring order to the view expressed by me in Haji Sultan v. 
Masitu’. I decline to give the reference to the report of the judg- 
ment in the Allahabad Law Journal which contains three printer’s 
errors which render the judgment unintelligible. In that judg- 
ment I referred to the fact that the cursus curiae in defendant’s 
favour involved a departure from the ordinary principle that a 
plaintiff’s right should be determined by the state of affairs existing 
at the date of suit. I said: 

There is obviously something to be said in support of this 
departure from the ordinary rule of regarding the date of suit as 
the crucial date, but it is a dangerous departuge. I think 
that its extension to further cases is one to which I should be 
very loath to assent without full consideration. © These observa- 
tions are only necessary because I want to guard against the 
suggestion that anything and everything that occurs subsequent 
to the date of a suit may similarly be taken into consideration. 
I agree with the order proposed. 

1 [1926] I. L. R. 48 All. 616 2 [1926] I. L. R. 48 All. 689 ẹ 
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I bave quoted this passage in full because the remarks are 
referred to in the referring order as throwing doubt on the cursus 
curiae. It is, however, apparent from the passage that I have 
quoted that though I disliked, and, I may add, would not have 
been a willing party to the establishment of such a cursus curiae, 
I acknowledged that it already existed and agreed to follow it. It 
is quite a different matter that we have got to consider. The case 
before the Court in Haji Sultan v. Masitu was a case prior to the 
Act of 1922, and we had not got to consider in that, nor did I 
consider in that, the effect of the new Act of 1922 which was not 
applicable to the case then before us, or the question whether that 
Act amended the law or codified it as already existing. 

To turn now to the Act itself. The defendant relied, as I 
have said, on Section 20. He contended that there was nothing 
to show that Section 20 was intended to alter the law, and that it 
covered not only acquisitions prior to the suit but also acquisitions 
subsequent to the date of the suit. Section 20 reads, so far as is 
material for the present case:-— 

No suit for pre-emption shall lie where the purchaser .. .. 
has acquired an indefeasible interest in the mahal which, if 
existing at the date of the sale or foreclosure, would have barred 
the suit. - 

It was contended that because the words “prior to the institu- 
tion of such suit” did not appear in the second portion of the 
Section and did find place in the first portion subsequent to the 
word “has”, where it first occurs, therefore it must be taken that 
the omission of those words in the second portion indicates that 
the second portion was intended to protect the vendee even 
though the interest he had acquired was acquired subsequent to the 
date of the suit. In Qudrat-un-nissa Bibi v. Abdul Rashid’ the 
contention 

that Section 20 permits a defence only when prior to the institu- 

tion of the suit a purchaser has transferred property or has 

acquired an indefeasible interest in the mahal 
was rejected. It is, however, in my opinion, manifest that the 
words “No suit for pre-emption shall lie” are sufficient and clear 
indication that judgment upon the rights of the parties must be 
passed on the basis of the facts existing at the date of the suit. 
That the Section might, grammatically speaking; have been more 
happily worded, is beyond doubt, but it is equally befond doubt 
that, as worded, it will only entitle the defendant to rely on an 
acquisition made prior to the date of suit. f 

Counsel for the defendant-appellant then, practically upon 
the insistence of the Court that he could not succeed relying upon 
Section 20 but might succeed possibly relying upon Section 19, 
fell back upon that Section. The next question, then, is whether 
Section 19 has altered the law as it existed before the Act of 1922, 
or whether it still permits the defendant to fall back upon the 
° 2 [1926] I. L. R. 48 All. 616 
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acquisition of an interest between the suit and the decree a§ defeat- 
ing the pre-emptor’s right. The material -words in Section 19 


_ are: 
Ram SARAN ` 


No decree for pre-emption shall be passed in favour of any 
person unless he has a subsisting right of pre-emption at the time 
of the decree. 

Prior to the passing of the Act, it is admitted, that the plaint- 
iff pre-emptor would, in face of the authorities, have had no 
“subsisting right”. It is clear that the Act was an Act intended 
“to cónsolidate and amend the law” (see the preamble). But it is 
also beyond doubt that if the law was clearly established in one 
sense by a well-known cursus curiae, we cannot conclude that 
there was any intention to alter the law unless that intention was 
clearly expressed. If the law has not been altered, then the 
plaintiff-pre-emptor had no “subsisting right” at the date of the 
decree; his right had been defeated by the gift to the vendee prior 
to the decree. How then can he be said to have lost his “subsist- 
ing right” by anything appearing from the Act. I suggested to 
the plaintiff-respondents’ counsel, and he of- course accepted the 
argument, that possible inference might be drawn from the word- 
ing of Section 20. That Section makes it clear that the acquisition 
of an interest prior to the date of suit barred the plaintiff-pre- 
emptor’s right. -It might not unreasonably be argued that the 
failure to embody in that Section the defeat of the plaintiff-pre- 
emptor’s right by an acquisition subsequent to the date of suit, 
embodying the law as previously existing, suggests an inference 
that the legislature did not intend to embody that portion of the 
law previously existing that subsequent acquisition would defeat 
the plaintiff-pre-emptor’s right, and by the omission intended to 
indicate that the rights of the parties should be governed by the 
general principle that judgment must be passed on their rights as 
existing on the date of suit. There is something to be said for this 
contention, but I agree that it is too slight a foundation on which 
to base the conclusion that the legislature intended to amend the 
law and that the plaintiff-pre-emptor’s subsisting right must be 
held to have been defeated. Similarly there is an apparent want 
ofsproper sequence in the rights of parties, at the date of suit, being 
declared in a section which follows that declaring the rights of 
parties atthe date of the decree; and from this it is suggested that 
an inference may be drawn that Section 19 was intended to deal 
with the loss of rights by a change in the position of the pre- 
emptor and Section 20 with the loss of the pre-emptor’s rights by 
a change in the position of the vendee. But here again the founda- 
tion is too slight upon which to found, even with the aid of the 
inference with which I have just above dealt, the conclusion that 
the legislature intended to alter the law. It appears to me there- 
fore that, though I still unwillingly subscribe to the view that a 
plaintiff’s right can be defeated by something done subsequently 
to the date of suit. by the vendee, I must hold that the legislature 
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knew What the law was prior to. the Act as established by the 
cursus curiae, and that if it had intended ‘to amend that law, it 
would have done so in express words. 

As the law stands, a plaintiff may go into court with absolute 
honesty and stating absolutely the whole true facts and may have 
an undoubted right to a decree, and then after he has incurred 
possibly much trouble and expenditure, the defendant, by securing 
a gift to himself of a small share in the mahal, may render the 
bona fide expenditure of time and money incurred by the plaintiff 
fruitless.: That is, however, a question of what is expedient and 
proper and not an answer to the question how the law stands. 

I would hold, therefore, that Section 20’ is not concerned with 
the effect of acquisitions subsequent to the date of the suit, but 
that the law, as laid down in Section 19 of Act II of 1922, is that 
a defendant-vendee can by obtaining a gift to himself of a share 
in the mahal subsequent to the date of suit and prior to the decree 
defeat the plaintiff-pre-emptor’s right. With this answer I would 
return the reference. g 

I may add. that; since writing this judgment, I have had the 
advantage of seeing the judgment of Mr. Justice King and I agree 
with him in the view expressed therein as to the right of the court 
to consider, in the case of this Act at any net the marginal notes 
to the Sections. 

Kneg, J.—I agree with Mr. fons Boys that the plaintiff's 
right to a decree for pre-emption has been defeated by the provi- 
sions of Section 19 of the Agra Pre-emption Act, 1922, and not by 

` the provisions of Section 20. As the reasons which lead me to the 
same conclusion are not precisely identical with his, I think it 
desirable to state my views. 

‘ In this case the plaintiff had a right of pre- emption up to the 
date of the ‘institution of the suit. ‘After the institution of the 
suit, but before the passing of the decree, the purchaser (defend- 
ant No. 1) acquired in the mahal an indefeasible interest which 
gave him a right of pre-emption equal or superior to that of the 
plaintiff. The question is- whether, in these circumstances, the 
plaintiff’s right’ to a decree for pre-emption was defeated under 
Section 19 or Section 20 of the Act. 

' The object of the Act, as stated in the preamble, was to con- 
solidate and amend the law relating to pre-emption. It js import- 
ant, therefore, to bear in mind the previous law when® we have to 
construe the provisions of the Act. a 


Tt is admitted that under the law’ administered before the 


commencement of the Act, no-plaintiff in a pre-emption suit could 

obtain a decree unless he could show. a subsisting right of pre- 

emption, firstly, at the date of the sale, secondly, at the date of the 

institution of the ‘suit, and, thirdly, ‘at the date of the decree. In 

the present case the plaintiff had a right of pre-emption up to the 

date of the institution of the suit, but’ he had no subsisting right 
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of pre-emption, in the sense in'which that expression waf under- 
stood in the previous law, at the date of the decree, because the 
purchaser had by that time acquired a pre-emptive status equal or 
superior to that of the plaintiff. The plaintiff, therefore, would 
not have been entitled to a decree under the previous law. 

The appellant (the purchaser) contends that the same rule of 
law holds good under the present Act. I think his contention is 
correct, but the ground upon which he bases his contention is 
wrong. In the courts below the purchaser relied entirely on Sec- 
tion 20 of the Act in support of his contention. His learned 
counsel adopted the same attitude before the Division Bench which, 
made this reference. The result was that in the referring order there 
is no discussion of the question whether Section 19 does not govern 
the decision of the appeal. It was assumed that Section 20 was 
the only section applicable. It is difficult to understand why the 
appellant’s learned counsel failed to rely upon Section 19 when he 
could have quoted the most recent rulings of this-Court in support 
of*his contention. In any case, it is clearly necessary for us to 
consider the effect of Section 19 as well as of Section 20. 

I agree with the view expressed by Mr. Justice Boys and by 
the referring Bench that Section 20 does not help the appellant. 
The relevant words of that Section read as follows:— 

‘No suit for pre-emption shall lie where the purchaser... .. 
has acquired an indefeasible interest in the mahal which, if exist- 
ing at the date of the sale, would have barred the suit. 

The mere fact that the words “prior to the institution of such 
suit”, which occur in the first portion of the Section, cannot gram- 
matically be read into the second portion, does not, in my opinion, 
affect the result, although I agree that the meaning might have 
been better expressed. I think the Section enacts the old rule that 
the plaintiff must have a subsisting right of pre-emption at the 
date of the institution of the suit. The Section mentions certain 
events which would bar the institution of the suit, and I take it as 
referring necessarily only to events that have taken place before 
the institution. I do not see how the institution of the suit can 
be said to be barred by an event that has not taken place before 
the institution. To my mind the language of the Section clearly 
applies only to the acquisition of an interest before the institution 
of the suit. 

If ahy doubt remains, it should be set at rest by a reference 
to the marginal note. The question whether a marginal note can 
be referred to for an exposition of the meaning of a section depends 
upon whether the note has been inserted by, or under the authority 
of, the legislature. This principle is apparent from the reasons 
given in the leading case, Claydon v. Green’, which lays down the 
old rule, observed by the courts in England, that marginal notes 
ought not to be relied on in interpreting an Act of Parliament. 

At the time when that Act—the Alehouse Act, 1828 (9 Geo. 


* [1868] L. R. 3 C. P. 511 at $19 r 


4 


e 
AL. JR. HIGH COURT 299 


IY. Clause 61)—was passed, the Parliament Roll had no mar- 
għal notes, or punctuation, nor were the statutes separated into 
sections. We cannot, therefore, look at the marginal note for an 
exposition of the meaning of the section. Indeed it is difficult 
to see how the marginal notes could ever be used in the construc- 
tion of Acts of Parliament, seeing they are not put there by the 
legislature or assented to by them. 

It seems that since 1849 marginal notes do appear on the rolls 
of Parliament, and there has been some conflict of judicial opinion 
whether marginal notes may be referred to when the true meaning 
of a section of an English statute enacted after 1849 is in doubt. 
The conflict of opinion, however, arises solely from the uncertainty 
existing in the minds of the Judges on the point whether the mar- 
ginal notes can be considered to have been inserted with the assent 
of the legislature. All the English rulings, which I have seen referr- 
ed to on this point, clearly imply, or expressly hold, that marginal 
notes can be referred to for the purpose of interpretation if they 
can be regarded as inserted, or assented to, by the legislature. It 
would indeed be quite unreasonable, in my opinion, to take the 
contrary view. 

The question then arises how far the marginal notes in the 
Agra Pre-emption Act can be regarded as inserted, or assented to, 
by the legislature. The answer depends upon the practice followed 
by the U. P. Legislative Council in matters of legislation at the time 
when the Act was passed. On this point I am able to speak from 
personal knowledge, having been a member of the U. P. Legislative 
Council in the capacity of Legal Remembrancer or Deputy Secre- 
tary or Secretary of the legislative department for several years, 
including the period when this Act was passed. 

I speak of the practice followed during the term of office of the 
first President of the reformed Council. 

In the first place, every bill is drafted with marginal notes. 
The practice of inserting marginal notes is expressly required by the 

“instructions issued by the Government of India for statutory draft- 
ing, and has been in force in this province for many years. Every 
bill is therefore introduced in the Council with a marginal note 
annexed to each clause. Even at the first stage, when the general 
principles of a bill are under discussion, I have known a non-official 
member of the Council to criticize severely the drafting of a Bill 
owing to a mistake in a marginal note. I merely mention this fact 
as showing that the members of the Council do not consider mar- 
ginal notes to be outside the sphere of their criticism. When the bill 
is referred to a select committee of the Council, the committee in- 
variably consider the marginal notés along with the clauses and 
make such amendments in the marginal notes as they think fit. 
The practice of the Council differs in this respect from the practice 
of the House of Commons. 

Finally, when the bill is taken into consideration in the Coun- 
cil, the marginal notes are not ordinarily read out and formally 
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passed by the Council along with the clauses, but amendnjents to 
marginal notes, and the insertion of new marginal notes, form the 
subject of formal motions and resolutions. I would lay stress 
upon this fact as showing that the marginal notes are considered, 
and are assented to expressly or tacitly, by the Council. 

The following extracts from the official report of the proceed- 
ings of the U. P. Legislative Council will serve to prove that the 
practice, during the period under consideration, was as I have 
stated. Two of the extracts relate to the Agra Pre-emption Bill 
itself, and two to a more recent bill. ; 

Mr. C. M. King: I propose substituting “Exclusion of pre- 
emption in respect of certain alienations” for the present margin- 
al note (of Clause 8 of the Agra Pre-emption Bill). 

The amendment was put and adopted. The motion that 
Clause 8 of the Bill as amended do stand part of the Bill was put 
and adopted. 

(Vol. IX page 496, November 1, 1922). 

Mr. C. M. King: I further move that in the marginal note to 
Clause $ (of the Agra Pre-emption Bill) after the word 
“mahals” the words “or villages” be inserted simply because 
we have provided for the right of pre-emption in villages as well 
as in mahals. ; 

The motion was put and adopted. The motion that Clause 5 
as amended do stand part of the Bill was put and adopted. 

(Vol. XI page 153, December 14, 1922). 

Mr. C. M. King: Thirdly, I move that in the marginal note 
(to Clause 44 of the Oudh Courts Bill) after the words “Sub- 
ordinate Judge” the words “or Munsif” be inserted. 

Amendments agreed to. 

Clause 44, as amended, ordered to stand part of the Bill. 

(Vol XXII page 485, March 6, 1925). 

Mr. J. R. W.-Bennett: I move that the following marginal 
notes be ‘inserted against the first and second paragraphs res- 
pectively of Clause 48 (of the Oudh Courts Bill) :—“Bar of re- 
demption suits when mortgage executed before February 13, 
1844” and “Redemption suits not barred where fixed term for 
redemption had not expired before February 13, 1856”. 

Amendment agreed to. 

_ Clause 48 as amended ordered to stand part of the Bill. 
e (Vol. XXII, page 506, March 7, 1925). 

Further examples may be found in Vol. XXII at pages 479 

and 505. «, 


The practice of the legislature, in respect of marginal notes, 
being as shown above, I think it is clear that the marginal notes 
of the Agra Pre-emption Act must be regarded as inserted in the 
Act with the assent and authority of the Legislative Council. I 
think they, may be treated as parts of the Act to the same extent 
as the headings of chapters, or the headings of groups of sections. 
They can, therefore, properly be regarded as giving a contem- 
poranea expositio of the meaning of a section, when the language of 
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the sectign is obscure or ambiguous. I do not think that this 
view conilicts with the dictum of their Lordships of the Privy 
Council in the case of Balraj Kunwar v. Jagatpal Singh’: 

It is well settled that marginal notes to the sections of an 
Act of Parliament cannot be referred to for the purpose of 
construing the Act. The contrary opinion originated in a mis- 
take, and it has been exploded long ago. There seems to be no 
reason for giving the marginal notes in an Indian statute any 
greater authority than the marginal notes in an English Act of 
Parliament. 

I take this to mean that no reason had been shown to 
their Lordships for ascribing to the marginal notes of an Indian 
statute any greater authority than could be ascribed to the margin- 
al notes of an Act of Parliament, and therefore they were not 
prepared to ascribe any greater authority to the former. Very 
likely no such reason could have been given. The Indian statute 
under consideration in that case was the Oudh Estates Act which 
was passed by the Governor-General in Council in 1869. Their 
Lordships could not be expected to attach any authority to the 
marginal notes of that Act unless they were satisfied that the 
notes had been inserted with the assent of the legislature. Ap- 
parently no attempt was made to'prove this proposition. It 
„may be that the proposition was not even true. I find no trace 
in the arguments or judgment of any statement or explanation 
of the procedure followed by the Indian legislature in the 
year 1869 in respect of marginal notes. In the circumstances, 
therefore, it was only to be expected that their Lordships would 
not attach any authority to such notes. 

I see no reason, however, for supposing that their Lordships 
would exclude all reference to the marginal notes of the Agra 
Pre-emption Act, 1922 even if they were satisfied, by reference 
to the official report of the proceedings of the Legislative Council 
of the United Provinces, that such notes must be regarded as 
inserted with the authority and assent of the legislature. That 
would be a good reason for differentiating between the marginal 
notes of that Act and the marginal notes of an Act of Parlia- 
ment. 

The marginal note to Section 20 reads as follows:— 

Sale of property to pre-emptor or acquisition of right by the 
original purchaser prior to suit. 

I may observe in passing that the word “‘pre-emptof” must 
be taken as equivalent to “person having a right of pre-emption”, 
but the important point'is that the note clearly indicates that the 
events mentiened must have taken place “prior to suit”. ‘This 
confirms the canclusion, to which I have arrived on other 
grounds, that Section 20 has no application to the present case, 
where the purchaser acquired his interest after the institution of 
the suit. J am unable to agree to the interpretation put upon 

51 L. R. 26 All. 393 at 406 
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Section 20 in the case of Qudrat-un-nissa v. Abdul Rashid’. 
The next question is whether Section 19 defeats the plaint- 
iff’s right to a decree. I think it clearly does. At the time of 
passing the decree the plaintiff had no subsisting right of pre- 
emption, because the purchaser had by that time acquired a pre- 
emptive status equal or superior to that of the plaintiff. To my 
mind it is clear that -Section 19 enacts the old rule that the 
‘plaintiff cannot get à decree unless he shows a subsisting right of 
pre-emption at the date of the decree. I think the expression 
“subsisting right of pre-emption” must be understood in the sense 
in which it was understood before the passing of this Act. The 
plaintiff may lose his right in a variety of ways, and one way is 
by the purchaser’s acquisition of an interest which puts him on 
the same level as the plaintiff in respect of the right of pre- 
emption. It may be considered hard that the plaintiff should be 


defeated by the purchaser acquiring such an interest after the- 


institution of the suit, but this was the old rule, and I have no 
doubt that Section 19 enacts the same rule. I express no opinion 
on its justice or expediency. I am in full agreement with the 
interpretation put upon Section 19 in the case of Qudrat-un- 
nissa v. Abdul Rashid’, which has been followed in the case of 
Ram Khelawan v. Bankey Lal? and Deonarain Singh v. Ajudhia 
Prasad’. 

I agree that the reference should be answered in the affirma- 
tive in respect of Section 19 and in the negative in respect of 
Section 20. 

KENDALL, J.—I agree with my learned brothers in their 
interpretation of Sections 19 and 20 of the Act, and need add 
nothing to what they have said on the point. As regards the 
use of marginal notes I can support from my own experience as 
Legal Remembrancer and Judicial Secretary the remarks of 
Mr. Justice King on the procedure in the reformed Legislative 
Council; and the conclusion at which I arrive is the same as his, 
namely, that the marginal notes of the Agra Pre-emption 
Act, 1922, may properly be referred to by the court in order to 
interpret the meaning of that statute. 

By THE Court—Let the reference be returned with the 
afiswer that in the circumstances named the plaintiff’s right of 
pre-emption is not defeated by the provisions of Section 20 but 
is defeated by the provisions of Section 19. 

[On receipt of the opinion of the Full Bench, the original Divisional 
Bench allowed the appeal, set aside the decrees of the courts below and 
directed that the plaintiffs’ suit do stand dismissed with costs through- 
out, 

Appeal allowed 
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Versus 
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Defamation—Slander—Suit for damages—Maintainability of—Com- December 12 
ment made by pleader not in discharge of his professional duty— 
Privilege, question of—Malice, not an ingredient of actionable Saar J. 
slander. urka T: 

Where during the trial of a respectable merchant under Sec- 
tion 420 of the Penal Code when the defendant’s vakil, in cross- 
examination, asked the complainant whether the defendant’s firm 
was the biggest in the city, the complainant answered in the 
affirmative but the appellant who was the mukhtar of the com- 
plainant, immediately interjected the observation that the 
defendant’s firm was also the most dishonest firm in the city, 
held, that the imputation of dishonesty to the defendant was 
actionable per se and a suit for damages was maintainable with- 
out any regard to any question about the bona fides or the intent 
of the appellant at the time when he used the words. 

Dixon v. Holden, L. R. 7 Ex. 492 and Foulger v. Newcomb, 
L. R. 2 Ex. 327, referred to. 

A counsel might be proceeded against in an action for damages 
for defamatory statements made by him outside his office of 
advocate and with no reference to the subject before the court, 
and which therefore were necessarily made in bad faith and were 
irtelevant. 

Munster v. Lamb, 11 Q. B. D. 588 and Seaman v. Netherlift, 
referred to 

The true test of a certain statement made with regard to a 
tradesman being defamatory is whether the words uttered were 
of such a nature and character as in natural course of things 
calculated to harm the plaintiff’s reputation without proof of 
special damage. 

E. Hulton and Co. v. Jones, [1910] A. C. 20, referred to. 

Malicious intent or an intent to damage the reputation of a 
particular person is not one of the ingredients of actionable 
slander. 


Dawan Singh v. Mahip Singh, I. L. R. 10 All. 245, dissented 
from. = 





First APPEAL from a decree of Panpir J. N. Dixsurr, 
Subordinate Judge of Banda. 

Iqbal Ahmad and T. A. K. Sherwani, for the appellant. 

Kailas Nath Katju, for the respondent. 

The judgment of the Court was delivered by 

SEN, J.—This is an appeal by the defendant from the judg- gn, 7. 
ment and decree of the Subordinate Judge of Banda in a suit for 
damages founded upon slander. 

Plaintiff Bachtha Lal is a partner in the firm of Mulchand : 
Ram Prasad, which carries on extensive business at Banda and as 
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commission agents in the purchase|and sale of grain. 

In 1924, one Chhedi Brahman had agreed to purchase from 
the plaintiff’s firm, through Bachcha Lal, 200 bags of gram of a 
particular kind and quality and had paid Bachcha Lal Rs. 200 by 
way of earnest money. ‘This transaction led to a criminal com- 
plaint, which was filed by Chhedi against Bachcha Lal under 
Section 420 of the Indian Penal Code. The trial of the case was 
in progress and while the cross-examination of Chhedi was pro- 
ceeding, Babu Kesho Chandra Singh, a vakil for Bachcha Lal, 
asked Chhedi, the complainant, whether the plaintiff’s firm was 
the biggest arhatia firm for grain in the city or not? Chhedi 
answered that question in the affirmative. Rahim Bakhsh, who 
was a mukhtar for Chhedi in the criminal case and who was sitting 
close to Babu Kesho Chandra Singh, immediately, upon hearing 
that answer by the complainant, is said to have interjected the 
observation that “they were the most dishonest men also in the 
city”. The original words were Bande men sab se bare beiman 
hain. It is said that Kesho Chandra Singh immediately pro- , 
tested and asked the Magistrate to make a record of this state- 
ment having been made by the defendant but the Magistrate 
said that he had not heard the remark in question’ and did not 
record the same in his proceedings. 

Plaintiff alleges that the complaint of Chhedi was thrown 
out on January 21, 1925 as false. It is. not disputed before us 
that the complaint was dismissed.’ 

Lala Bachcha Lal instituted the suit which has given rise to 
the present appeal against Munshi Rahim Bakhsh, mukhtar, on 
April 9, 1925 for recovery of Rs. 5,100 on account of damages 
sustained by him by the slanderous words uttered by Rahim 
Bakhsh in the court of the Magistrate. 

The defendant denies having uttered the words which are 
imputed to him. In the alternative he claims privilege. 

The court below held on the evidence that the words 
imputed to the defendant were actually used by him and that the 
said words were of a defamatory character for which no privilege 
could be claimed by the defendant as a legal practitioner in the 
discharge of his duty to his client and therefore the action for 
slander was maintainable against’ the defendant. The court 
below gaye the plaintiff a decree’ for Rs. 200 as damages with 
proportionate costs and the defendant was directed to bear his 
own costs in the court below. In appeal before us, it has not 
been seriously contended that the words ascribed to the defend- . 
ant were not uttered by him. In view.of the evfdence which 
was produced in the court below consisting of tHe statement of 
Babu Kesho Chandra Singh, a gentleman of respectability and 
position, and the corroborative evidence of Gaya Prasad and 
Babu Prabhu Dayal, it was not possible for the court below to 
arrive at a different conclusion. We hold that the defendant did 
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utter those words in the court of the Magistrate on January 6, 
1925. and that the said words were heard by Kesho Chandra Singh 
and certain other persons in the court-room. 

It has been contended that the words were not uttered with 
any malicious intent, that they were not actionable per se and 
that the defendant in his capacity of mukhtar in the case of 
Chhedi against the plaintiff was absolutely privileged and no 
suit was maintainable for damages against him by reason of his 
uttering those words. 

The law in British India relating to civil liability in actions 
founded upon tort has not been settled by legislature. The 
English common law of torts is not applicable to India in its 
entirety and rules of English common law as enunciated or 
recognised by English courts ought not to be applied to this 
country with inflexibility without regard to the dissimilarity in 
the two countries with reference to their customs and usages, the 
state of society and the conditions of things to be found therein. 

The common law of England has rarely been applied in 
deciding cases relating to slander outside the Presidency. towns. 
In the absence of any statutory provision, suits for damages 
founded upon tort, and more specially which are based upon 
slander, have to be decided according to the principles of justice, 
equity and good conscience and in the light of judicial principles 
to be found in the decisions of eminent English Judges and recog- 
nised jurists which are broadbased upon human nature and 
common experience of mankind. 

The distinction between slander being actionable per se in 
certain cases and not being actionable in other cases without 
proof of special damage has not been recognised or followed with 
unanimity by the Indian High Courts. 

As a principle of equity, every man is entitled to have his 
reputation preserved intact; and any words calculated to infringe 
this right afford a good cause of action. As was observed by 
Malins, V. C. in Dixon v. Holden’ a man’s reputation is his pro- 
perty and is possibly more valuable than other properties. Even 
under the common law of England, slander or oral defamation is 
actionable in certain cases without proof of special damage and 
one of such cases is where the plaintiff was affected by the words 
in his office, profession or trade. In such a case spesial damage 
in the sense that actual and temporal loss has, in fact, occurred, 
need not be proved. Foulger v. Newcomb’. In Dewan Singh 
v. Mabip Singh’ Mahmood, J. has laid down the following pro- 
positions:— « 

(1) That whilst the English law of defamation recognises 

“no distinction between defamation as such and personal insult 

in civil liability, the law of British India recognises personal 


insult conveyed by abusive language as actionable per se without 
ŽL. R, 7 Ex. 492 ; `L, R. 2 Ex. 327 
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proof of special or actual damage. = 

(2) That such abusive and insulting language, unless excused 
or protected by any other rule of law, is in itself a substantive 
cause of action and a civil i injury; apart from defamation. 

The words used by the defendant in this case which are the 
subject of dispute are not capable of being construed mitiori 
sensu and are indeed incapable of being interpreted in an innocent 
sense. The test is how will the words be understood by a man 
of ordinary intelligence where the person against whom the im- 
putation is levelled is a merchant ora tradesman. The question 
that arises for determination is whether the words have a natural 
tendency to harm him in his occupation. The words uttered 
should not ‘be taken out of the setting in view of the place, the 
occasion and the circumstance when the words were used. The 
defendant was the mukhtar of Chhedi in the case under Sec- 
tion 420 of the Indian Penal Code. He is entirely within his 
rights to make any observation about the conduct, character or 
status of Bachcha Lal which. might have been necessary or called 
for in the prosecution of the case which was then under enquiry. 
We have got to take into consideration the circumstance under 
which the words were used. ‘The’ institution of a complaint 
under Section 420°of the Indian Penal Code against a merchant 
of the respectability and position of Bachcha Lal was not only a 
serious menace to his liberty but it was by itself a circumstance 
calculated to prejudice his personal reputation as a man and his 
credit in the market. Babu Kesho Chandra Singh was trying to 
vindicate the character and position of his client Bachcha Lal. 
He put the question to, the complainant as to whether 
or not the firm of which Bachcha Lal was the member 
was the biggest firm at Banda. ‘The answer to that question was 
a categorical affirmative. The defendant, Rahim Bakhsh, was 
sitting in court very close to Babu Kesho Chandra Singh, the 
remark made by him that “the firm of which Bachcha Lal was 
a member was also the most dishonest firm in Banda,” was a 
remark which was entirely uncalled ifor. It was a remark singu- 
larly inopportune because it was calculated to create an atmos- 
phere of distrust about Bachcha Lal, about the time when his 
commercial honesty was itself a question in issue before a crimi- 
nal court.e „It is significant that the: remark was not addressed to 
the court. “It could not be contended that the observation was 
made by Rahim Bakhsh in any way either in furtherance of the 
interests of his client in the case or in the discharge of his profes- 
sional duty towards his client. The remark was evidently made 
for the illumination or edification of such of the *persons who 
happened to be present in the court-room in the immediate 
vicinity of Rahim Bakhsh. The learned advocate for the appel- 
lant relies on Munster v. Lamb’ in support of the proposition 


that the statement -in conoversy. bore the seal of privilege and 
411Q. B. D. 588 e 
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could not form the basis of a civil action. It was held in that 

case that -~ re ' 

< words spoken by an Advocate in.the course of the defence of his 
client, however defamatory they may be of the prosecutor, are 
not actionable, provided they be relevant to the matter in hand, 
spoken in good faith, An Advocate has been allowed very 
extensive latitude in the matter of the freedom of his speech 
before a court concerning the action in which he is employed. 

Mathew, J. observes as follows (at page 594):—-, ; 

It may be inconvenient to individuals that Advocates should 
be at liberty to abuse their privilege of free speech subject only 
to animadversion of punishment from the presiding Judge. But 
it would be a far greater inconvenience to suitors, if Advocates 
were embarrassed or enfeebled in endeavouring to perform their 
duty by the fear of subsequent litigation. This consequence 
would follow that no Advocates could be as independent as those 
whose circumstances rendered it useless to bring actions against 
them. The passage in Seaman v. Netherlift upon which 
Mr. Waddy relied was not, it seems to me, intended to qualify 
the statement of the law contained in the earlier judgments 
relied upon by the defendant. All that was to be laid down 
was, that, for defamatory statements made by an Advocate out- 
side his office of Advocate and with no reference to the subject 
before the court, and which therefore were necessarily made in 
bad faith and were irrelevant, a Counsel might be proceeded 
against in an action. 

The observations are a clear authority against the conten- 
tion of the appellant. In the present case the words used by the 
defendant were and could not in any sense be recognised as 
privileged and a suit for damages was clearly maintainable. 

It is next contended that the words were not used with a 
malicious intent and therefore'no suit for damages could be 
instituted against the defendant. In Dewan Singh v. Mabip 
Singh’ Mahmood, J. observes: (at page 456) that “malice is 
an element of liability for abuse and insulting language”. With 
great respect, we are not prepared to subscribe to this proposition 
in its entirety.” Malicious intent or an intent to damage the 
reputation of a particular person is not one of the ingredients of 
actionable slander. Bigelow in his Law of Torts, second editien, 
1903, page 151, observes as. follows:— 

- The plaintiff in an action for defamation is entitledsto recover 
upon proof of the publication (with special damage, if the 
case does not fall under one of ‘the four heads); proof of malice, 
in other words, malice as. an entity, is not necessary, in any sense 
of the term, to make a case. It has indeed been common to say 

_ that madice is presumed or implied upon proof of the publication 
but that means nothing, and is only misleading, for the pre- 
sumption or, implication cannot be overturned by evidence of 
want of malice. Malice touching to make a prima case is only 
a name arbitrarily applied; it is simply a fiction. 
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We are in- complete accord with this view. The law-in this 


“ respect has been clearly enunciated by Sir Hugh Fraser in his 


Principles and Practice of the law of Libel and Slander, 6th -edi- 
tion, 1925, at page 62. 

It is -no defence that the defendant did not intend to refer to, 
or defame, the plaintiff; and the defendant wall not be excused 
merely because he published the words complained of in the 
honest belief that they were true unless the occasion of publica- 
tion was one of qualified privilege or without negligence (unless 
he ‘took only a subordinate part in such publication and was not 
the author, printer or original. publisher of the words) or by 
accident or mistake or.in jest. 

-No facts have been brought out to bring the case of the 


appellant within one of the recognised exceptions referred to ` 


above. The words appear to ‘have been uttered by the defendant 
with due deliberation in an audible voice and without any regard 
for the consequences that were to ensue. In E. Hulton and Co. 
v. Jones? Lord Loreburn is reported to have said: 

A person. charged with libel cannot defend Himself by showing 
that he intended in his own breast to defame, ar that he intended 
not to defame the plaintiff, if, in fact, he did both. 

As we have stated already, the true test is, were the words 


- of such a nature and character as in ‘natural course of things 


calculated to harm the plaintiff’s reputation? The correct prin- 
ciple has been laid down by Clement Catley in his Law and 
Practice of Libel and Slander in a civil action, 1924, at page 66. 


Any words which have a tendency to hurt or prejudice a man ` 


in exercise of his trade or business are actionable without proof 


of special damage ... . thus it is actionable to say of a merchant 


or a tradesman that he has cheated in his trade or that he hath 
nothing but rotten goods. in his shop, or that he adulterates his 
goods or delivers inferior goods to those ‘purchased, or keeps false 
books of accounts, or’ uses false scales or wasn or takes ‘the 
- goods of his customers and pawns them. 


"We. are clearly of opinion that an imputation of dishonesty: 
to the plaintiff who is a tradesman is actionable per se and a suit - 


for damages was maintainable without any regard to any ques- 
tion either about the -bona fide or the.i intent of the defendant at 
the. time when he used the words. 

It follows from what we have ed above. that this appeal 


is devoid wf substance and we do hereby dismiss it with costs. . 


The plaintiff has retorted by filing cross-objection which he has 
valued at Rs. 1,586. The trial court gave the plaintiff a decree 
for Rs. 200 only as damages for defamation and allowed him only 
proportionate costs. What the plaintiff claims is a higher sum 
than what he was allowed by the court below. ` He dught to have 
led some evidence to show what was the extent of damage 
sustained by him by reason of the slander: Thé plaintiff has not 
produced any evidence whatsoever to establish either loss of trade 
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or any other actual loss in any shape or form. Under these cir- 
cumstances we are not prepared to differ from the trial court in 
its assessment of damages. 

We do not think that the court below has exercised a sound 
discretion in allowing the plaintif costs proportionate to the 
claim allowed by it. The plaintiff’s cause of action was well- 
founded. The defendant was clearly a wrong-doer. We think 
that in a case where it was extremely difficult for the plaintiff to 
value his claim at a particular figure, he was justified in assessing 
his claim at Rs. 5,100. We are of opinion that the plaintiff is 
entitled to his full costs of the court below and to this extent we 
modify the decree of the court below. We allow the plaintiff 
costs proportionate to his success in his cross-objection, namely, 
Rs. 586-1-6. The defendant-appellant will have to bear his own 
costs throughout. 

Appeal dismissed 


GAJE SINGH ann oTHers (Petitioners) 
Versus E 

UCHHABIA AND OTHERS (Opposite parties) * 

Hindu Law—Khaekar tenure—Kumaun—Succession to—Collaterals— 
Not joint in cultivation—Alienation by widow—Legal necessity— 
Inference of, when unjustified—Remoter reversioner cannot bind 
presumptive heirs. i 

Where land granted was already held by others, the occupant 
proprietors, if they continued on the estate, became tenants of 
the new grantee, who by the custom of the country, was per- 
mitted to take one-third of the estate into his own immediate 
cultivation. The right of cultivation of the remainder rested 
with the original occupant who was now called khaikar. The 
right of a khaikar was heritable but not transferable. 

The reversioners of a Hindu are not debarred from succeeding 
to a share of pacca khaikar tenure by reason of their not being 
joint in cultivation with the deceased tenant to whom the share 
belonged in full heritable right or with his widow. 

A remoter reversioner cannot by his action bind the presump- 
tive heirs. Rangaswami v. Nachiappa, 42 I. A. 72, followed. 

.A recital in a deed of recent date execiited by a Hindu widow 
is no evidence of the fact recited. : 

Where a Hindu widow mortgaged, in favour of ° strangers, 
certain property to which she had succeeded on her husband’s 
death, issueless, and in a suit brought by the nearest reversioners 
of the deceased impeaching the alienation, the Assistant Collector 
found thgt the mortgage was justified by legal necessity on the 
ground that a remoter collateral of the deceased husband had 
attested the mortgage, that a rukka executed by the deceased 
was mentioned in the deed, that “it looked probable that the 
widow had taken loan to pay up legal debts” and that the pro- 
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perty of the deceased was self- acquired, held, that the finding 
was incorrect. 

MISCELLANEOUS REFERENCE hader Rule 17 of the rules and 
orders relating to the Kumaun Division, from the Secretary to 
Government, United Provinces. 

B. L. Dave, for the petitioners, 

The opposite parties were not| represented. 

The judgment of the Court was delivered by 

NIAMATULLAH, J.—This is a reference by the Local Govern- 
ment, under Rule 17 of the rules and orders relating to Kumaun 
Division, made on the petition of Gaje Singh and others who were 
plaintiffs in a suit brought by them to challenge the validity of a 
mortgage-deed, dated August 18, 11925 executed by Mst. Uchabia, 
widow of Gobind Singh, in favour of Kalyan Singh and Tika 
Singh, defendants 3 and 4, in respect of property to which she had 
succeeded on the death of her husband, issueless, a few years before 
the date of the mortgage. The relationship of the plaintiffs with 
the deceased husband of Mst. Uchabia will appear from the sub- 
joined pedigree 

BHAWAN SINGH 


nn ne e mee a 


| | | | 
Gaje Singh pif. 1 Gobind Singh Í Sarup Singh pig. 2 at Singh 


| | 
Mohan Singh Diwan Singh 
deft. 4 plf. 3 


Married (1) Mst. Uchabia | 
deft. 1 


(2) Mot. Jhaupari | 
deceased | 


The suit as brought is simple. Plaintiffs claim to be the 
nearest reversioners and presumptive heirs of Gobind Singh on the 
death of Mst. Uchabia. The alienation is impeached on the usual 
ground that it was not warranted by such legal necessity- as justi- 
fies a mortgage by a widow under the Hindu Law. Defendant 4 
has been impleaded as he attested the mortgage deed, probably, in 
token of the same having been executed under justifying circum- 
stances. The plaintiffs do not suggest that they formed with the, 
deceased a joint Hindu family. 

Written statement filed by the mortgagees (defendants 2 
and 3) ægised two main questions, viz., (1) that the property 
Sorel consisting of lands in a sub-division of the village 
Sirda and a cowshed, is part of pacca khaikari tenure in which 
plaintiffs, as separated collaterals, cin have-no right of inheritance 
and, therefore, by themselves and! without joinin, all other co- 
sharers of the entire tenure, they cannot maintain the suit and 
(2) that the mortgage was justified by legal necessity as shown by 
the attestation of defendant 4—a person equally entitled with the 
plaintiff: 

The Assistant Collector of Ranikhet, who heard the case in 
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the first instance, upheld both the pleas. On first appeal, the 
Deputy Commissioner, and, on second appeal, the Commissioner, 
decided only the first plea and expressed no opinion on the second 
which related to the existence or otherwise of legal necessity for 
the mortgage effected by the widow. In arriving at a conclusion 
on the question of the plaintiff’s right to inherit, on the termina- 
tion of the life-estate of defendant 1, all the three courts consi- 
dered that it was concluded by certain decision which had ruled 
that collaterals are not entitled to succeed to khaikari tenure unless 
they were joint in cultivation with the deceased tenant. 

Dissatisfied with the decisions of the Kumaun courts the 
plaintiffs moved the local Government to make a reference to the 
High Court for the latter’s opinion on the questions arising in the 
case, one of which is of general importance and likely to arise in 
other cases. This reference has been accordingly made. 

It may be stated at once that the first plea does not relate 
to any family or local custom modifying the ordinary Hindu Law 
to which the parties are subject in matters of inheritance but refers 
to a peculiar incident of the khaikari tenure which, according to 
the defendants’ case, is lineally heritable but cannot descend on 
the collaterals unless they were joint in cultivation with the last 
male holder or his widow. The judgments of the courts, whose 
decisions are questioned, are based on that footing. The earlier 
decisions which the courts profess to follow, likewise, treat it as an 
incident of the tenure and not as part of the personal law of the 
holders. ; 

Whether the tenure in the hands of a male holder is transfer- 
able to any extent need not be considered but it may be safely 
premised that it is a permanent tenure and the holder thereof en- 
joys absolute immunity from ejectment by the proprietor. That 
it is not limited in duration to one or more lives, will be 
equally clear from such materials as are available. It is admittedly 
heritable by the male lineal descendants. Indeed, the defendants’ 
written statement and the judgments of the courts which uphold 
it unquestionably imply that the male holder has an estate of in- 
heritance but that collaterals as such cannot inherit, being excluded 
in the matter of inheritance by the whole body of co-sharers in 
the khaikar tenure. Such being the characteristics of the tenure 


as alleged by the defendants and found by he courts, thè whole 


controversy boils down to the question whether the tenure being 
heritable, collaterals, not sharing in the cultivation of a deceased 


holder, are excluded from inheritance by the whole body of co- . 


sharers in the particular tenure. It may be observed that the 
collaterals as such are excluded but can apparently succeed if they 
are co-sharers in the,whole tenure. 

It must be conceded that an incident of such an extraordi- 
nary character, attaching to an estate of inheritance, and so 
‘ much opposed to ordinary notions of justice, should be established 
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by cogent evidence. Cases of hardship may frequently occur 
now when separation between the sons of the same father and 
between uncle and nephew is common enough. 

Now, an incident of the kind mentioned above may come 
into existence in one of three ways, viz., (1) by statute, (2) by 
the terms of the grant creating ithe tenure, or (3) by usage. 
Admittedly there is no rule of any enactment on the subject. 
The necessity of a codified law ‘dealing with this and similar- 
tenures in Kumaun has been pointed out several times by expe- 
rienced revenue officers and it is high time that uncertainty in 


such matters should cease. The origin of a given tenure and the 


terms of the grant, if any, are lost in antiquity and cannot be 
ascertained with any degree of precision except in so far as may 
be gathered from usage and subsequent treatment of the tenures. 
The investigation must, therefore, mainly rest on the third alter- 
native which, again, reduces itself to what we can gather from 
settlement reports which were the only source of knowledge of 
officers who have had to administer that part of the country. 
Mr. Stowell’s valuable Manual of the Land Tenures of the 
Kumaun Division is based mostly. on the reports mentioned by 
him in the bibliography given by him in the preface and on cases 
decided by Commissioners of Kumaun Division whose orders are 
final. Mr. Stowell’s Manual is found to be freely quoted in the 
judgments produced in this case as also in those of the three 
courts which decided it. I have preferred to refer to such of the 
original reports as could be found in the court library or the 
Government Secretariate library in order to discover if there is 
anything in them to support the proposition that collaterals are 
not entitled to succeed to a share:in pacca khaikar village unless 
they shared the cultivation of thel deceased khaikar and the con- 
clusion that I have reached is that this disability, assumed by 
some officers, is an innovation imported from a statutory pro- 
vision in the Rent Act (XII of, 1881) in force in the plains. 
A reference to the views of the: successive officers who settled 
Kumaun and compiled the settlement reports will bring out my 
reasons for arriving at that conclusion. 


It was in 1815 A.D. that Kumaun was annexed to British 
India by conquest. The first séttlement was’ very summary, the 
2nd was for one year, the 3rd and 4th for 3 years each,-the 5th 
and 7th for 5 years each. The ‘last of these expired in about 
1838. All these settlements were|made by Mr. Trail whose long 
official connection with the Kumiaun region entitles him to be 
regarded as an authority where his pronouncement on a question, 
relating to land tenures in Kumaun is to be found. He is freely 
quoted by succeeding settlement officers and “Mr. Stowell has 
made copious and frequent use ofj his writings. The next settle- 
ment and the first long term (20 years’) settlement was 
concluded by Mr. Batten in 1840. On the expiry of this 
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term it was followed by another similar settlement made by Mr. 
Becket (1861-1864) but before he could write his report he had 
to proceed to England owing to ill-health and Sir Henry Ramsay, 
the Commissioner, compiled the report of that settlement. ‘The 
third long settlement was made in about 1896 by Mr. Pauw 
whose report is very illuminating and has been made full use of 
by Mr. Stowell. (I have collected the above information from 

. the report of Mr. Pauw, pages 55-58). It will thus appear that 
we must depend on Messrs. Trail, Batten, Becket, Sir Henry 
Ramsay and Mr. Pauw for guidance as regards the incidents of a 
given tenure in Kumaun and any one who has had to write on that 
subject or to decide any question in controversy, has relied on 
the views of one or the other of these officers. 

An idea of khaikar tenures and rules of succession relating 
thereto, as also a general conception of the relations subsisting 
between the proprietors and Government on the one hand and 
between the proprietors and their subordinate holders on the 
other, can be obtained from the following extracts taken from 
Sir Henry Ramsay’s and Mr. Pauw’s settlement reports which 
are largely based, so far as the characteristics of the tenure are 
concerned, on Mr. Trail’s writings. I was not able to procure 
any compilation of Mr. Trail himself. 

Says Sir Henry Ramsay: 

The khackur enjoys hereditary though not a transferable right 
in the land of cultivators; and on the death of a father the sons 
generally make a sub-division of the land, which not unfrequently 
reduces the holding of each so much that these kAaekurs are obliged 
to cultivate other land as sirthans or in paekashtee in some distant 
village, where they make their own terms with the proprietor. 
Paekashts of long standing have now assumed the position of 
khaekurs. No paekashts are in the position of contractors or 
sirthans. a 

There is no tenure corresponding to what is known in the plains 
as zamindaree, Where maafee rights, which had been undisturbed 
since the conquest of the province, existed, they invariably include 
the proprietary right, and the cultivators are only khaekurs. 
Where proprietary rights which had been recognised at the 20 years’ 
settlement, or rights of the same kind acquired by purchase, 
existed, they could not be interfered with; but, with these 
exceptions, the cultivators have been recorded as the qwners of 
the land they occupy, while the permanent tenants cén never be 
disturbed or interfered with by the enhancement of rent. In fact 
these tenants are in all respects equal to proprietors, with the 
exception that they cannot sell their holding; and they pay a small 
sum in agdition to the quota of revenue due from the land re- 
corded in their names. - Sirthans must make their own arrange- 
ments. 
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The only other tenure requiring notice is that which exists in 


some parts of the district, where whole villages are in possession 

of the permanent tenants, khaekurs. The proprietor residing in 

agiother part has no power to interfere with these kbaekurs or 
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their land, waste or cultivated. 
(Sir Henry Ramsay’s settlement report of 1875, pp. 15—16) 


Mr. Pauw, quoting from Mr. Trail, gives the following 
account of khaikari tenures:— 


“Where the land granted”, says Mr. Trail, “was already held in 
property by others, those occupant proprietors, if they continued 
on the estate, sank into tenants of the new grantee, who, more- 
over, by the custom of the country, was permitted to take one- 
third of the estate into his own immediate cultivation or sir. Of 
the remainder of the estate, the right of cultivation rested with 
the original occupants, who were now termed Abaekars or occu- 
pants in distinction from ¢hatwan or proprietor.” In Nagpur 
there are 2 number of villages illustrative of this system, the high 
castes, Bartwals, Bhandaris, Rawats, etc., no doubt the more re- 
cent grantees, being the proprietors of the whole village 
with cultivating rights in part only, while the Khasiya castes, no 
doubt the earlier occupants, hold the remainder of the village as 
khaekars of the high caste proprietors. It would appear that if 
the grantee did not at once exercise his right to take part of the 
village into his own immediate cultivation, he was subsequently 
debarred from getting a footing there at all, and remained en- 
titled merely to his manorial dues. Mr. Batten derives the word 
khaekar from khana, to eat, and kar the royal revenue, that is, he 
may enjoy the land, so long as he pays the revenue. Besides the 
Government revenue (sitri) the khaekar was called on to pay to 
the proprietor various dues known as bbent (special cash pay- 
ments), dastur (dues in kind) and pithai (an annual trifling cash 
rent). 

“The Aburnis were tenants and settled on the estate by the 
proprietors, and by long continued occupancy might come to be 
considered in the light. of kbaekars from whom indeed they 
differed little except in the nature of the rent to which they are 
liable.” As the khurni or kaini according to Mr. Trail paid a 
higher rent than any other description of tenant, it was no doubt 
found convenient to allow him a hereditary right to cultivation, 
though strictly this right belonged only to the khackar. The 
land of the childless kburni would, moreover, naturally revert to 
the proprietor at his death, and this may not improbably be the 
reason why the khaeckar, who, in villages where the grantee 
forbore to take cultivating possession in the beginning, now en- 
tirely excludes his heirs, so that on a khackar in such a village 
dyfieg without an heir or even collateral, his land reverted to the 


village body of khaekars; should he die in a village where the ` 


proprietor holds land in cultivating possession, the holding passes 
not to the body of khackars, but to the proprietor. The analogy 
of position between khaekars and khurnis would probably have 
been quite sufficient to establish this custom. Mr. Batten says 
regarding the khurnis: “This class of tenants is fast becoming 
merged into that of kAaekars.” It seems doubtful whether during 
the period of British rule they were ever distinguished, as no 
mention is made of kAurnis in the oldest settlement papers; they 
appear to have been treated exactly as khaekars, and certainly not 
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only is no distinction made now, but the very name is lost, and Cwi 
it would be impossible to find out whether any given kbaekar ~~ 
acknowledged for his ancestor 2 vassal tenant, or a reduced occu- ue 
pant proprietor. Sir H. Ramsay, however, is said to have acknow- Gaye Sincu 
ledged a distinction between pakka and kachchha khaekars, having v 
reference no doubt to the under-proprietary and occupancy rights USHHABIA 
discussed in this paragraph, and in a settlement dispute relating yyigmat- 
to Mangaon, patti Dug in the Almora district, decided by Pandit ullah, J. 
Amba Datt, Deputy Collector, in 1843 a.D., the same technical 
expression, “pakka khaekar” is used. 

The Aissedari right is, as before mentioned, said to have been an 
introduction of the British rule. The idea of land without a 
private owner seems to have been repugnant to the earliest British 
administrators and as in the plains the property right was con- 
ferred on the zamindars, or revenue collectors, so in Garhwal it 
was conferred on the occupant cultivators unless someone else 
could show that a grant of the land and not merely an assign- 
ment of the revenue, had been made to him. The cultivators 
were then termed Aissedars or co-sharers in the estate, and were 
allowed full rights of transfer in the cultivated land of the 
village. 

(Pauw’s Settlement. Report, 1898, pp. 33—35, paras 37, 38 
and 40) 

“Another kind of resident tenants, however,” says Mr. Trail, 
“who rent the land which the proprietors from absence or other 
causes are precluded from cultivating themselves, have no right 
of occupancy, either acknowledged or prescriptive. The tenants 
pay their rent either in kut kind (commonly at one-third of the 
produce), or in money, according to existing rates or engage- 
ments or to former usage. Where there is little demand for the 
land, it is usually let for a moderate money rate, which tenure is 
termed sirtan, that is, the renter pays merely sirti”? The term 
sirti meant the Government land revenue proper under the Rajas, 
the original “agricultural assessment”. 


(Pauw’s Settlement Report, p. 35, para 41) 
It should be borne in mind that the word “‘hissadar” has be- 
come a technical expression denoting only proprietary co-sharers. 


At the outset a distinction must be made between khaekars in 

a village held entirely by khaekars, and khaekars in a villageein 
which the bissedars have khudkasht, which is the modern form 
which the under-proprietary and occupancy rights have respec- 
tively assumed. In the former case (to quote Mr. J]. R. Reid’s 
words in the case of Padmu and others of Timli, Lagga Pali, 
Kbhatli v. Gauri Datt and another, in an order dated March 28, 
1889, as Commissioner), “the khaekars alone have a right to 
arrange for the cultivation, pasturage, etc., including the succes- 
sion to land lapsing owing to the death, heirless, of khaekars, the 
- breaking-up of waste etc., while the hissedars have no right beyond 
the collection of revenue cases and padhanchar?’. It would be 
hardly necessary to give instances, by quoting cases, of such a 
well-known and well-established principle were it not that owing 
to the absence of any written law on the subject of these tenures, 
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and to the unscrupulousness and untruthfulness of litigants, new 
authorities are apt, merely from inability to ascertain the correct 
custom, to give decisions absolutely opposed to all recognised 
rights. It is sufficient to give one such instance. The village of 
Milai is held entirely by Abackars, who pay revenue to the muafi- 
dar. At the last settlement the kbaekars who represent the old 
cultivators, who have sunk into tenants of the grantee, were 
recorded as proprietors in consequence of their independent posi- 
tion. On appeal they were subsequently reduced to the position 
of khaekars. But there could be no question of their under-pro- 
prietary right or the fact of their holding the whole village. 
Balmukund, the present muafidar, sued a kbaekar Lalmani for 
recovery of possession of land broken up by the latter on the 
ground that it was his khudkasht (a perfectly preposterous plea; 
a similar suit had in fact been dismissed in 1888) and by some 
means or other got-a decree. The defendant in appeal pleaded 
that the whole village was in possession of khaekars, and that the 
muafidar by custom could only take the malikana and had no right 
to interfere with the cultivation. The Commissioner, however, 
refused to modify the decision (May 5, 1893) and an appeal 
to the Board of Revenue met with the same fate (September 2, 
1893), though in the case of Padmu v. Gauri Datt, quoted above, 
the Board had themselves decided that the khaekars in a similar 
village were entitled to the possession of land which the hissedars 
had actually partitioned out amongst themselves. The cases of 
Khushal Singh of Dyuna, Talla Dora v. Lachi (June 8, 1889), 
and Gangapuri of Mangaon, Dug v. Parsi Sah (December 20, 
1893), both of which went up at one time or another to the 
Board, are perhaps the leading cases on the subject of the holding 
of khaekars in villages held entirely by khaekars. Both are 
Almora cases and in both the custom was held to apply not only 
to principal but also to lagga villages held entirely by khaekars, 
when there was any evidence that the khaekari holding represented 
an old under-proprietary tenure. They both refused to the hisse- 
dar the right to resume the land of an heirless khaekar and in 
both cases it was decided that the land should go to the common 
body of khaekars. The principle is, however, by no means a 
modern one. Sir H. Ramsay mentions it in the Settlement 
Report of Kumaun, and a judicial decision by him to the same 
effect exists in Harak Singh of Chyurkot Sabli v. Dalip Singh of 
Jukani lagga of Bangar, Sabli, in which the hissedars wanted to 
divide among themselves the unassessed waste land of the village 
of” Jakani held entirely by khaekars. Sir H. Ramsay ruled: “Since 
all Jukani is in possession of khaekars, the unmeasured land will 
not be divided amongst the hissedars” (November 30, 1877). 
In the case of Banwa and another v. Bala Datt, of Rauthiya, 
Chalansyun, in which the defendant, a hissedar, got a deed of 
relinquishment from a khaekar in a village held entirely by 
khaekars and the plaintiff, a khaekar, sued for the land, Mr. Ross, 
Commissioner, ruled: ‘‘The hissedar cannoteget possession of any 
khaekar land. If a khaekar wishes to give up any of his land, it 
must go to the other khaekars.” It was also ruled that the hisse- 


dar had no right to cultivate unmeasured land in the village 
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(April 9, 1888). Nor does the hissedar improve his position by Civ 
obtaining by fraud or ‘collusion the cultivating possession of land 777 

in the village. It has been laid down in the case of Devi Datt v. baa 
Prem Singh and others, decided by Mr. J. R. Reid, Commissioner, Gaye Srnon 
on January 9, 1889, that a hissedar so obtaining land is on precise- 
ly the same footing as regards rights and privileges as any other ~™ 
khaekar, and that the land so cultivated is not equivalent to Nismat- 
khudkasht nor does it affect the under-proprietary rights of the allah, J. 
other khaekars. 


- In the case of villages in which the hissedars have land in 
their own cultivation or kbudkasht, the khaekar’s land, in the 
event of his leaving no heir, or collateral in cultivating possession, 
reverts to the proprietor. This reversion was noted in the last 
settlement agreement, though not the reversion to the body of 
khaekars. In the case of Ude Singh in 1876 this matter was dis- 
cussed between Mr. Colvin, the Officiating Commissioner, and 
Mr. Backet, the latter explaining that the agreement was a “mere 
form”. “The kheakar may also relinquish his land at any time 
by a deed of relinquishment (ladawa) executed in favour of his 
landlord, but not to the prejudice of his partners in the holding. 
Thus in the case of Choti v. Jivanand, of Uprainkbet, Bachhan- 
syun, the plaintiff, widow of a deceased khaekar, sued to cancel a 
ladawa given by her eldest son to the hissedar defendant, as she 
had a younger son. Sir H. Ramsay ruled: “If Paunlya did not 
wish to cultivate the land, his younger brother had the right to all, 
and paunlya had no right to give it up by ladawa”. The deed of 
relinquishment was accordingly cancelled (September 4, 1878). 
As regards the right of relatives to succeed, no doubt has ever 
been expressed as to the son’s right. The daughter’s right is more 
doubtful, though in the case of Mst. Sauni and another v. 
Parsadu and others, Pauri, Nandalsyun, the plaintiffs sued to 
succeed their mother as khaekars, and got a decree which was up- 
held by Colonel Erskine on appeal (May 19, 1890). In a former 
case a nephew had been preferred to a daughter and a daughter’s 
son, even when the latter were supported by the proprietor, while 
still earlier cases had declared the nephew incapable of succeeding 
at all; facts which only show the necessity for a clear exposition 
of existing rulings. The daughter’s right is no doubt a highly 
equitable one, and would apply a fortiori in the case of a ghar 
jawain and daughter’s son, though it can hardly be said that rhe 
rights of either are generally recognised. ‘The fact is that nine 
out of every ten hillmen are hissedars, and every curtgilment of 
the right of succession to the khaekar is to their advantage, as it 
brings in more lapsed holdings, which can now be let out at far 
better profit than twenty per cent on the revenue. As regards 
heirs other than descendants, the widow has an undoubted claim ® 
to succeed in the absence of sons, and in this is preferred to the 
daughters. In the case of Rattan Singh v. Dhaunkalu and 
others of Sirwana, Iriya Kot, the plaintiff hissedar sued to obtain 
land from the defendants cultivating on behalf of the deceased 
-  khaekar’s widow. Sir H. Ramsay ruled: “while the wife of a 
deceased khaekar is alive this claim is inadmissible’ (May 9, 
4872). Collaterals, as a rule, are only allowed to succeed if 
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they share in the cultivation of the holding (ie. are what is 
known shikmi).... There are no definite rulings on the subject, 
but Mr. J. R. Reid bas expressed his opinion that Section 9 of 
Act XII of 1881 might fairly, regulate succession in this case. 
The right of an adopted son to succeed would not be worth 

- noticing were it not that it was denied in several cases by 
Mr. Ross while Commissioner. | Sir H. Ramsay, however, in the 
case of Kamrup v. Narain Singh, Kirkhbu, Mawalsyun (Febru- 
ary 1, 1882), clearly upheld ‘the right of an adopted son to 
succeed, and in the cases of Sri Ram and another v. Gaje Singh 
of Bhawain, Khatsyun (September 9, 1892), and Kirpa, of 
Ghiri, Kapholsyun v. Kedaru- (August 1, 1894) this view has 
been re-affirmed. Succession by relatives other than those 
mentioned can take place with|the consent of the co-sharer but 
not otherwise, but this may be regarded rather as a’ renewal 
of the ghaekari right than a continuation of it. 

(Pauw’s Settlement Report, 1898, pp. 45—46, paras 49 
and 50) | 

“The khaekari right is only heritable, not transferable.” This 
was definitely laid down by Golonel Fisher, as Commissioner, in 
the case of Suraj Singh v. Amardeb and others, Gurasyun (Feb- 
ruary 2, 1885). a: 

(Pauw’s Settlement Report, 1898, p. 47, para. 51) 

The ejection of khaekars cah only take place on a decree of 
Court which is usually only made in case of proved inability to 
pay the assessment, for instance, non-satisfaction of a decree for 
rent. It thus happens that-the ejection of khaekars is almost 
unknown. The hissedar is also! very cautious in interfering with 
a khaekari holding unless armed with a ladawa as it generally ends 
in his being.mulcted in costs. _ 

(Pauw’s Settlement Report, p! 48, para 51) 

Mr. Stowell has succinctly described the khaekar tenures, 
there origin and incidents in Chapter III of his Manual and 
defines a khaekar as “a permanent tenant with a heritable but 
non-transferable right in his holding and paying a rent fixed at 
settlement which cannot be altered during the currency of a 
settlement”. He says in a foot-note that the heritable and non- 
transferable character of the tenure was recognised by Mr. Trail 
asefar back as’ 1829. 

It will appear from these extracts that persons holding under 
the proprigtors or hissedars are roughly divisible into two main 
classes, viz., (1) khaekars and (2) sirtans or tenants-at-will. 
Khaekars, who are ex-proprietors, fall in two categories, (a) 
pacca khaekars who hold the entire village in which the proprie- 
tor has no khudkasht and can only recover land revenue and 
manorial dues-from khaekars and | (b) kacha khaekars who hold 
part of the village, the remaining portion being cultivated by 
the proprietor entitled to recover rent from kHaekars who, other- 
wise, have a permanent tenure. : The word “under-proprietor’ 


„has been used to denote the former of the last two but it is mate- 


rially different from the under-proprietary tenure in *Oudh, 
i . 
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which is heritable and transferable in all respects and is re- 
cognised as full ownership. There is absolutely nothing in the 
origin of these tenures to justify the assumption that only a 
restricted right of -inheritance exists. As a rule a permanent 
tenure not limited to one or more lives is fully heritable. It is 
quite clear that from Mr. Trail down to Mr. Pauw all settlement 
authorities recognise that a khaekar tenure ås heritable without 
qualification or reservation of any kind and a question of its 
lapsing would only arise on total extinction of heirs. The ear- 
liest indication that we can trace of the collaterals (who are un- 
doubtedly heirs under Hindu Law) being excluded is found in 
an opinion of Mr. J. R. Reid, the Commissioner, (noted at 
page 46 of Mr. Pauw’s report) who considered that Section 9 of 
Act XII of 1881 “might fairly regulate succession in this case”. 
This must have been in or about 1889 when he was Commis- 
sioner of Kumaun. Mr. Pauw quotes an earlier case, Suraj Singh 
v. Amerdeb (February 2, 1885) in which khaekar’s right was 
described as “heritable, not transferable”. Mr. Pauw pointed 
out, in noting the opinion of Mr. Reid, that “there are no 
definite rulings on the subject” which suggests that he was not in 
accord with Mr. Reid’s view based on analogy drawn from Sec- 
tion 9, Act XII of 1881. : 

Revenue officers, who administered justice in civil cases in 
Kumaun, based their judgments on the equities of each case as it 
arose and, in many instances, their decisions were not strictly ac- 
cording to Hindu Law; see, for example, cases of daughter, 
nephew and even adopted son, noted by Mr. Pauw at page 46 of 
his report. They are so conflicting that no rule can be deduced 
from them. Indeed they do not profess to be based on any rule 
but on the circumstances of individual cases. 

In deciding the case under reference the Kumaun courts 
considered themselves bound by the decision of the Commissioner 
in the case of Upan Deo v. Bachi Singh of Thala Manral, Malla 
Salt (dated July 18, 1892). I have not been able to get a full 
copy of the judgment but portions of it given at page 85 of 
Mr. Stowell’s book show fairly clearly that the question in that 
case related to the right of hissedar to a lapsed tenure as against 
the body of khaekars in a pacca khaekari tenure and a reference 
is also made to the rights of collaterals. The relevant, passage is 
this: 

The custom of Kumaun is believed to be as alleged (“that is”, 
says Mr. Stowell, “as regards the hissedar’s not succeeding”). But 
under the custom it is understood that collaterals have no prior 
title to dapsed khaekari lands; such lands-lapse to the khaekari 
community. . 

No evidence of the alleged custom is referred to. How it 
was “understood” or “believed” to exist is not indicated. I am 
inclined to think that this halting expression of opinion is only 
an echo of the view previously expressed by Mr. Reid to which 
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reference has already been made and which is based on an analogy 
drawn from the provisions of Act XII of 1881. The decision in 
Upan Deo’s case appears to have been accepted by courts sub- 
ordinate to the Commissioner in some subsequent cases and copies 
of judgments in two of such cases are on the file. One of these 
is the judgment of Mr. Dible, Assistant Commissioner, Ist class, 
dated November 20, 1915, which quotes the judgment of 
Mr. J. S. Campbell in Special Civil Appeal No. 3 of 1913, Tili v. 
Bhawan Singh etc. Mr. Campbell ruled that 


in this individual case the plaintiffs have failed to prove any - 


custom by which lands in the possession of a khaekar in a purely 
khaekari village possession passes on his death without direct heirs, 


to the panch khaekars rather than to collaterals not in joint, 


possession with him at the time of his death. 
Mr. Campbell underlined the words which I have under- 
lined in the passage quoted above, probably to indicate that he 


enunciated no general rule. This has introduced a further com- . 


plication, viz., that in some pacca khaekar tenures the collaterals 
do succeed. Accordingly the ratio decidendi adopted by 


_ Mr. Dible and presumably by other officers was that there was 


4 


only a presumption that collaterals not joint in cultivation with 
the deceased could not succeed but evidence in a given case may 
show that they had such a right. 

If a question of burden of proof arises—and it will arise if 


a special custom excluding collaterals from inheritance as regards - 


a permanent tenure is pleaded—the party pleading such a custom 
must have the orus laid on it to prove by satisfactory evidence 
“that such collaterals, though heirs under the personal law of the 
deceased tenant in respect of all other assets left by him, were 


excluded from inheritance as regards his rights in khaekari ten- 


ure. Generally speaking, proof of a custom of exclusion in such 
cases should consist either .(1) of evidence showing that the 
sovereign authority, while granting proprietary rights to others, 
imposed a condition on the resulting khaekar tenure—that col- 
laterals not joint in cultivation would not succeed in the event of 
khaekar dying without a lineal male descendant and widow— 
or (2) of evidence of usage ancient, uninterrupted, uniform and 
ceftain, of exclusion of collaterals, such as is considered sufficient 
in law to override the ordinary law to which the parties may be 


subject. “J* have already pointed out that the rule of succession . 
to a permanent tenure, heritable in its character, in the absence . 
of a statute, terms of a grant, if any, or valid and binding custom | 


to the contrary, is the same as is applicable to one properties 
left by a deceased tenant. 

It seems to me that Kumaun courts, which excluded the 
collaterals in certain cases, were either under .a misapprehension 
as regards the right of inheritance possessed by a separated colla- 
teral under Hindu Law, taking it for granted that separation so 
far affects his status as to make him a total stranger, or, consi- 
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dered that the law as‘laid down in Section 9, Act XII of 1881, 
should be applied as an equitable rule in the absence of a custom 
specifically referring to the rights of collaterals. It was not, 
however, accepted by officers of standing without demur. I have 
already referred to the remark of Mr. Pauw in reference to the 
view of Mr. J. R. Reid. Mr. Stowell has likewise commented on 
it and urged its reconsideration. He says: 
As regards succession by heirs of a deceased khaekar the same 
rules have been observed as in the case of khaekars in ‘mixed villages, 
. Thus only a limited class of heirs can claim to succeed. This 
is evidently on the analogy of the “occupancy tenant” position of 
the khaekar in mixed villages. It is inequitable on the under- 
* proprietary theory and remembering the special character of 
these communities. Succession in thése ‘cases, it would seem 
reasonable, should be regulated by the ordinary rules of Hindu 
Law as in the case of hissedars. : 
In the case of Upan Deo v. Bachi Singh of Thala Manral, Malla 
Salt (order of July 18, 1892), the Board applied the rule, exclud- 
-7 ing collaterals from any claim to succeed as of right, to a wholly 
khaekari village, but the ruling is not a very positive one. From 
the phrases used in this decision it would seem that the Board 
were rather tentatively accepting a view of the case than laying 
down a decisive ruling. “The custom of Kumaun is” they say, 
“believed to be as alleged” (i.e., as regards the hissadar’s not suc- 
ceeding.) “But under the custom it is understood that collaterals 
have no prior title to lapsed khaekari lands; such lands lapse to 
the khaekari community.” Otherwise I have found no rulings 
laying down specifically that the same rules must apply to cases 
of inheritance in the villages as are applicable to khaekars in 
mixed villages. There seems, therefore, to be some room for an 
unfettered consideration of the question by the higher courts. 
(p. 85) 
- It is possible-to make an attempt to defend the view of the 
Kumaun courts on the ground that the whole community of 
khaekars in a village hold the lands as a corporate body, rights 
`- of individuals not being recognised, so that if a sole tenant dies, 
-land cultivated by him goes by survivorship to the whole body 
of remaining khaikars. Such a theory is far-fetched and no indi- 
‘cations in support of it can be discovered in any settlement re- 
port or judgments of courts. On the contrary a tenure of such 
-a character excludes all rights of inheritance and will, admit of 
..only survivorship, firstly, in favour of sharers in the cultivation 
-and, failing them, in favour of .the entire khaikar community of 
_the village. In that view a separated son or other male lineal 
descendant will be in no better position than a collateral and yet 
the unqualified right of a son and other male lineal descendants, 
separate or joint, is conceded on all hands. Rights of individual 
holders inter se ar recognised which militate against such a 
theory. “Reports are full of references to partition and where 
division of land is permitted, compensating one co-sharer at the 
expense* of another will be very often inevitable. This, again, 
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will negative the existence of what would be, technically speak- 
ing, joint tenancy belonging to a corporate body as distinguished 
from a tenancy-in-common held by a few individuals. I must, 
therefore, dismiss this line of argument. I have mentioned and 
examined it because the opposite party is unrepresented. 

The only other question that called for decision was 
whether, assuming the plaintiffs are competent to question the 
mortgage made by defendant No. 1 in favour of defendants 2 
and 3, the same is valid and binding. The mere fact that the 
tenure is not transferable is not enough to invalidate it as between 
the mortgagee on the one hand and the mortgagor‘or those bound 
by her actions on the other. The decisive factor, therefore, is 
whether the mortgage was justified by legal necessity. The 
Assistant Collector, in disposing of issue 5 says: 

Both parties have adduced evidence on this issue. It is admitted 
by both parties that Govind Singh’s property was self-acquired and 
it is also proved from defendant’s evidence that he built a number 
of retaining walls and also a big compound wall and a house and 
cowshed. He must have spent a lot of money. Defendant 4, 
Mohan Singh, is also a collateral of the deceased, Govind Singh. 
He is a witness to the mortgage-deed which is in favour of out- 
siders. In the deed the rukka executed by Gobind Singh is 
Mentioned. The total amount of mortgage-deed may have been 
exaggerated but it looks probable that Mst.. Uchhabia did take a 
loan to pay up legal debts and expenses. In view of decision of 
issue 2 against the plaintiff, this issue is not of much importance. 
This issue is decided in the affirmative. 

In my opinion the finding, such as it is, is not justified on 
the grounds on which it proceeds. That it is a self-acquired pro- 
perty of Gobind Singh is not relevant. That he must have bor- 
rowed money to make certain constructions which he did make 


‘is nothing better than a surmise. To justify such a conclusion 


there should be legal evidence. That defendant 4, Mohan, a 
remoter collateral than plaintiffs, attested the mortgage-deed has 
no value, If examined as a witness, he might have given useful 
information but this was apparently not done. It is only if the 
presumptive heirs who alone are expected to take exception to 
the alienation in question, consent by attesting the deed, in- 
ference of legal necessity is justified. A remoter reversioner 
cannot by, his action bind the presumptive heirs—See Ranga- 
swami v. Nachiappa’ 

A rukka alleged to have been executed by Govind Singh 
was produced but the Assistant Collector does not treat it as duly 
proved. He relies on it because it is recited in the mortgage- 
deed. A recital in a deed of recent date executed by a Hindu 
widow is no evidence of the fact recited. The learned Assistant 
Collector throws doubt on the defendants’ casé by observing that 
“the total amount of mortgage-deed may have been exaggerated 


but it looks probable that Mst. Uchabia did take a loan”. The 
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two courts of appeal did not enter into this question. 

I may note that I construe the concluding paragraph of the 
letter of the Government making the reference as calling for the 
opinion of this Court on all the questions arising in the case and 
mentioned in the petition to which it (the letter) refers. 

In answering the reference I summarise my opinion as 
below: 

(1) The share of pacca khaekar tenure and its appurtenances 
in dispute in the case belonged to Gobind Singh, deceased hus- 
band of defendant 1, in full heritable right and the plaintiffs as 
his reversionary heirs are not debarred from succeeding to that 
share by reason of their not being joint in cultivation with him 
or defendant 1. 

(2) The finding of the Assistant Collector that the mort- 
gage relied on by -defendants 2 and 3 was justified by legal 
necessity is not correct. 

SEN, J.—I entirely agree. ; 

By THE Court—Let a copy of our judgment be sent to the 
Local Government in answer to its reference under Rule 17 of 
the Rules and Orders relating to Kumaun Division made by its 
letter dated March 26, 1928. 


Reference answered 


KALI PRASAD TEWARI (Defendant) 
VETSUS 
PARMESHWAR PRASAD MARWARI (Plaintiff)* 

Civil Procedure Code (Act V of 1908), Order 9, Rule 4—Application 
for restoration of suit dismissed for non-payment of process-fee— 
Made beyond 30 days—Limitation Act, Section 5 and Article 163— 
Court has no jurisdiction to extend time. 

The court of small causes has no jurisdiction to allow an appli- 
cation under Order 9, Rule 4 for restoration, filed more than 
30 days after the date of dismissal of the case on account of non- 
payment of the process-fee, as there is no express provision in that 
order which makes Section $ of the Limitation Act applicable to 
such applications. 

Crvi Revision from an order of S. M. ALAM Esq., Judge of 


the Court ‘of Small Causes of Gorakhpur. 

Sri Narain Sahai, for the applicant. s 

The opposite party was not represented. 

The following judgment was delivered by 

SULAIMAN, J.—This is a defendants application in revision 
from a decree of the court of small causes. The suit had been 
adjourned on several occasions on account of the non-payment of 
process-fee by the plaintiff. On December 7, 1927, the court 
dismissed the suit for the plaintiff’s default of the payment of the 
process-fee. The expression used by the learned Judge was 
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“thrown out for plaintiff’s default”. On February 13, 1928, the 
plaintiff applied under Order 9, Rule 4 of the Code of Civil Pro- 
cedure for the setting aside of the dismissal. The report of the 
office also indicated that the suit had been dismissed on account 
of the non-payment of the process-fee. On February 24, 1928, 
the suit was restored to its original number on the file and on that 
date the process-fee was paid by the plaintiff. Although the 
language used by the Judge of small cause court was not explicit, 
there is no doubt that the suit was dismissed on account of the non- 
payment of the process-fee. The plaintiff himself treated the dis- 
missal as such because he applied under Order 9, Rule 4. The 
application for restitution of the case was filed more than 30 days 
after the date of the dismissal, and was beyond time under 
Article 163 of the Limitation Act. 

The only point that remains for consideration is whether the 
time could be extended by the court under Section 5 of the Limi- 
tation Act. That Section does not apply to all applications but 
only to those that are expressly provided for therein. It applies 
to an application for a review of judgment or for leave to appeal 
or any other application to which this Section may be made appli- 
cable by or under any enactment for the time being in force. 
The application in question was made under Order 9, 
Rule 4 and there is no express provision in that Order which makes 
Section 5 applicable to such applications, as, for instance, is to be 
found in Order 22, Rule 9, Sub-clause (3). 

I must therefore hold that the court had no jurisdiction to 
extend the period of 30 days which had expired. A somewhat 
similar view has been expressed by the Rangoon High Court in 
Ma Naw Naw v. E. S. S. M. Somasundram Chetty with regard to 


applications under Order 9, Rule 13 of the Code of Civil Procedure _ 


which are governed by Article 164. 
I accordingly allow this revision and setting aside the decree 
of the court below dismiss the plaintiff’s suit with costs. 


Application allowed 
111924] 2 Rang. 653 


NIRANJAN PRASAD (Plaintiff) 
¿ , versus 
BEHARI LAL, ann otHers (Defendants)* 


Hindu Law—Dedication of property to idol—W hen illusory and inopera- 


tive—Suit by heir-at-law for recovery of his share in joint ancestral 
property—Limitation Act, Article 127—A pplication of. 

Where there was an endowment of self-acquited property by 
the common ancestor of the parties, in favour of an idol but it 
was found that out of the income of the endpwed property which 
amounted to Rs. 11 per mensem, the two sons of the testator, 
who were appointed managers of the idol, were authorized to 
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appropriate to themselves Rs.10 per mensem no fixed amount 
being laid down to be spent on the purposes of worship etc., and 
no accounts were forthcoming relating to the administration of 
the property, beld: 

(1) that there was no real dedication of the property to 
religious purposes but only an attempt to create a perpetuity in 
favour of the two sons of the testator and, therefore, the dedica- 
tion was invalid; o 

(2) that as the testator never purported to give the two sons 
proprietary rights, the plaintiff, as heir-at-law, was entitled, under 
Article 127 of the Limitation Act, to claim his share in the pro- 
perty which became joint ‘ancestral property in the hands of the 
sons and grandsons, within 12 years from the time when the 
exclusion became known to him. 

Sri Thakurji v. Sukbdeo Singh, 1. L. R. 42 All. 395, followed. 

SECOND APPEAL from a decree of J. ALLsor Esa., Addi- 
tional District Judge of Aligarh, reversing a decree of 
Basu Prarey Lat, Subordinate Judge. 

Shiam Krishna Dar, for the appellant. 

Uma Shankar Bajpai, Iqbal Abmad and Mukhtar Ahmad, for 
the respondents. 

The judgment of the Court was delivered by 

Kine, J.—This was a suit for recovery of separate possession 
of a 1|3rd share in certain house property and movable property. 
The property originally belonged to Chote Lal, the common ances- 
tor of the parties. The pedigree showing the relationship between 
the parties will be found at page 17. The plaintiff’s case was that 
the parties and Chotte Lal were members of a joint family and 
that the property in suit was joint family property. After 
Chhote Lal’s death the plaintiff was maintained by Behari Lal 
who was the manager of the joint family but in 1924 the defend- 
ants refused to give the plaintiff some money and the plaintiff was 
accordingly compelled to bring this suit for possession of his 
separate share. ; 

The principal defences were that the family was not joint but 
that the. plaintiff’s father had separated from the other members 
of the family before his death in 1898 and the plaintiff himself 
had been brought up by his father-in-law. 7 

It was further pleaded that the property in suit was the 
self-acquired property of Chhote Lal excepting item No, 2 which 
was the self-acquired property of Behari Lal, defendant No. 1. 
The defendants set up a will alleged to have been executed by 
Chhote Lal on October 11, 1904 by which he had devised items 
Nos. 6 and 7 to Lakhpat Rai and Behari Lal and items Nos. 1, 3, 
4 and 5 had Been dedicated in favour of a family idol, namely, 
Gangaji. . 

The plaintiff replied that the will was a forgery and that in 
any case the dedication in favour of the idol was invalid. 

The trial court decreed the plaintiff’s claim for all the pro- 
perty jn suit excepting: item No. 2 which was held to be 
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Behari Lal’s self-açquired property. 

The lower appellate court found that the family had re- 
mained joint even after the death of Chhote Lal. As to the will 
executed by Chhote Lal in 1904 the court below has found that it 
was genuine. The property in suit was found to be Chhote Lal’s 
self-acquired property which he was entitled to dispose of by 
will. 

As regards the dedication in favour of the idol the court 
below found that Chhote Lal had clearly intended to make the 
dedication and that effect should be given to his intention. The 
result was that the court below allowed the appeal and dismissed 
the suit. 

In this Court the finding that the will executed by Chhote 
Lal was genuine is not challenged. 


As regards the finding that the property in suit was the self- ” 


acquired property of Chhote Lal, we see no reason to differ from 
the finding of the court below. It has been expressly held that 
there was no nucleus of ancestral property so there was no pre- 
sumption that the property acquired by Chhote Lal was joint 
family property. We hold, therefore, that Chhote Lal was com- 
petent to dispose of the property by will. 

The principal question which we have to determine in this 
appeal is whether the dedication of the property in favour of the 
idol was valid. 


Chhote Lal’s property, which he disposed of in his will, con- 
sisted of six items of house property which was not bringing in 
an income of more than about Rs. 15 or Rs. 16. Out of this 
Chhote Lal purported to dedicate items Nos. 1, 3, 4 and $ to the 
idol Gangaji. There is no express finding as to the income of the 
property dedicated but it appears to be about Rs. 11 per mensem. 

Chhote Lal undoubtedly states that he has earnestly and in 
good faith dedicated to Gangaji Maharani the property stated in 
order that management in respect thereof might continue till 
doomsday. He also lays down in his will that his two sons, 
Behari Lal and Lakhpat Rai, should be the managers of the pro- 
perty dedicated and that they should see that the rag, bhog and 
utsav of the idol is in no way neglected. ‘The testator stated that 
both the sons should, after considering themselves to be the super- 
intendent? and managers of the property, jointly spend as much 
of the income of their own authority from the rent of the pro- 
perty as they think proper towards the rag, bhog, utsav etc. He 
further provides that each of the managers or superintendents 
shall have a right to get Rs. 5 per mensem as remugeration from 
the endowed property and that if the income of the property 
expands then the superintendents will be entitled to get a pro- 
portionate increase in their salary. 


It would be seen that on the face of it there could be very 


_ little income available for the purposes of the idol. The igcome 
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of the endowed property would only be about Rs.11 per men- 
sem and the two superintendents were expressly authorised to 
appropriate to thernselves Rs. 10 per mensem. No fixed amount 
is laid down for being spent upon the purposes of worship etc. 
but the superintendents are given complete discretion to spend 
whatever they think ft. 


It appears that the managers have not kept any accounts 
whatever of the income of the endowed property. The only way 
in which effect is said to have been given to the endowment is 
that the superintendents have executed leases of the property in 
the name of Gangaji. We are not satisfied that any expenditure 
whatever has been incurred for the purposes of the worship etc. 
of the idol and in our opinion the endowment is purely illusory, or 
colourable. The testator’s intention was to preserve the property 
in his family and to let his two sons and their descendants enjoy 
the income of the property without having the power of aliena- 
tion. 

The facts of the case are very similar to those dealt with in 
the Full Bench ruling of the Allahabad High Court in the case of 
Sri Thakurji v. Sukhbdeo Singh’. In that case also there was a 
colourable endowment of property in favour of an idol but it was 
found that no attempt had -been made to obtain mutation of 
names in favour of the idol and that no accounts were forthcom- 
ing relating to the administration of the property and that the 
éxpenditure on the idol did not amount to more than 1|10th of the 
income. It was held by the Full Bench that under these circum- 
stances there had been no real dedication of the property to re- 
ligious purposes but only an attempt to create a perpetuity in 
favour of the descendants of the testator’s daughter. We are 
bound by the decision of this Full Bench and we think that the 
principles laid down in that decision are fully applicable to the 
facts of the present case. We find that there has been no real 
dedication of the property to religious purposes but only an at- 
tempt to create a perpetuity in favour of the two sons of the 
testator. It has been argued by the learned Advocate for the res- 
pondents that even if the dedication be held illusory and inopera- 
tive nevertheless the will should be construed as giving proprie- 
tary interests to the two sons named in the will as superintendents 
of the dedicated property. The argument is that the testator 
intended that these two sons should get the benefit of the pro- 
perty and that effect should be given to his intention. 

We are unable to accept this contention. The plaintiff is 
clearly an heie-at-law and he is entitled to a share in the pro- 
perty unless there is a valid bequest of it in favour of other per- 
sons. In the present case we have found that the dedication in 
favour of the idol is invalid. We are unable to construe the will 
as giving a proprietary interest to the two sons who were named as 
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Crm superintendents. Clearly the testator never purported to give 
i929 those two sons proprietary rights and we hold that there is nothing 
— in the will which could defeat the claim of the plaintiff, as 
reaped heir-at-law, to recover his share. 
Wis It has further been argued by the learned Advocate for the 
BenantLat respondents that the plaintiff’s suit was barred by time. Chhote 
King j. Lal died in 1904-and it is argued that the plaintiff has been 
ies excluded from his share in the property in suit from the date of 
Chhote Lal’s death. The plaintiff was a minor at that time but he 
should have instituted his suit within three years of attaining 
majority and as he did not do so, the suit not having been insti- 
tuted until May 26, 1924, it is contended that the suit is 
barred by time. We think there is no force in this argument. 
We have held that the dedication in favour of the idol is invalid 
and the property which the will purports to dedicate must be 
held to be intestate property. In the hands of Chhote Lal it 
was self-acquired property but in the hands of his sons and grand- 
sons it is ancestral property. The article of limitation applicable 
to the suit would be Article 127 which gives a period of 12 years 
for enforcing a right to a share in joint family property from the 
time when the exclusion becomes known to the plaintiff. The 
plaintiff did not attain majority until about eight years before the 
institution of the suit and even if it be held that he became aware 
of his exclusion from the date of his attaining majority, the suit 
is still clearly within time. 

As regards item No. 2 the trial court clearly found that this 
was the self-acquired property of Behari Lal, and the lower appel~ 
late court has not disturbed this finding. 

As regards items 6 and 7 they have been bequeathed by 
Chhote Lal to the defendants and there is no reason for holding 
the bequest invalid. 

The result is that we allow the appeal in respect of items 
Nos. 1, 3, 4 and 5 and dismiss the appeal in respect of the remain- 
ing property. 

We accordingly pass a preliminary decree declaring the right 
of the plaintiff to a 1[3rd share in items Nos. 1, 3, 4 and 5 specified 
inethe plaint. Parties will bear their own costs throughout up to 
this stage. 

-> Appeal allowed in part 
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JANESHAR DAS AND ANOTHER’ 
versus 
; . KING-EMPEROR* 
Criminal Procedure Code, Sections 234, 235 and 236—Provisions of, 
_ nature of—Mutially exclusive—Section 239, provisions-of-—Cannot 
be extended—Joint trial—W hen illegal. ' 

The provisions of Sections 234, 235 and 236 of the`Criminal 
Procedure Code are mutually exclusive and the provisions of 
Section 239 stand by themselves and the scope thereof cannot be 
extended by use of the provisions of Sections not referred to in 
Section 239. f k 


Where two persons were tried jointly having been charged with | 


three offences and each offence was framed, in the alternative, 
either of criminal breach of trust or abetment thereof, held, that 
in the case of charges, in the alternative, with embezzlement or 
abetment thereof, the accused has to meet two distinct set of cir- 
cumstances, and in the present case the accused had thus to meet 
six distinct sets of circumstances, which is against the spirit of the 
provisions of Section 233 and would not be covered by any of the 
exceptions detailed in the Sections that follow Section 233. The 
trial was, therefore, illegal, and the question, whether the 
accused was prejudiced or not, did not arise. _ 

Ram Prasad v. King-Emperor, 19 A. L. J. R. 796 at 797, 
Re Bal Gangadhar Tilak, I. L. R. 33 Bom. 221 and Emperor v. 
Sheo Saran Lal, I. L. R. 32 All. 219, referred to. 


CRIMINAL APPEAL from an order-of PARTAB SINGH ESQ., 


Additional Sessions Judge of Meerut. 

Peary Lal Banerji, Iqbal Ahmad and Saila Nath Mukerji, for 
the appellants. 

Sankar Saran (Government Pleader), for the Crown. 

The following judgment was delivered by 

DALAL, J.—I passed a preliminary order in this matter on 
December 4, 1928. The opinions expressed therein were merely 
tentative, and the whole matter shall be examined over again in 
the present order. : 

Janeshar Das and Khushi Ram, two servants of the treasurer 
_of the Muzaffarnagar treasury, were charged with three offences 
and each offence was framed in the alternative either of criminal 
breach of trust or abetment thereof. There was found deficiency 
on a certain date in stamp labels kept in the double-lock of the 
treasury and in cash kept in the single-lock. Inquiry was made 
and the prosecuting agency appears to have been doubtful whether 
Janeshar Das committed the breach of trust and Khushi Ram 
abetted him or whether Khushi Ram committed the breach of 
trust and Janeshar Das abetted him. Three items of defalcation 
were chosen, two felating to stamps and one relating to cash, and 
as regards each item the charge was framed in the alternative. 
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Camunat Both Janeshar Das and Khushi Ram were tried jointly. In this Court 
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the argument of Janeshar Das has been that he was born a fool 
and the blackguard of the piece was Khushi Ram. On his behalf 
no allegation was made as to the! illegality of the trial. This 
point, however, was stressed with great force by Mr. Banerji on 
behalf of Khushi Ram as the learned counsel appears to have felt 
that the cause of Khushi Ram las damana by, joint prosecution 
with Janeshar Das. 

The provisions of Section 290 the Code of Criminal Pro- 
cedure lay down how persons will be charged and tried together. 
Mr. Banerji argued that Khushi Ram was really charged for more 
than three offences, in fact six, as in each case he was charged in 
the alternative for breach of trust ahd for abetment thereof. This 
Court has held that the provisions of Section 239 of the Code are 
to be considered exclusively without the help of the provisions of 
Sections 234 to 238. In 1921-in the case of Ram Prasad v. King- 
Emperor’ Kanhaiya Lal and Wallach, JJ. had before them the 
trial of more than one person for three offences of dacoity. They 
observed: 

The four accused ‘could also have been tried jointly in one trial 
for any one of the three dacoities in which they are alleged to 
have taken part, but all could/not be tried together at one trial 
for the three dacoities, as these offences were not committed in 
the same transaction. Section 234 is one of a number of sections 
which are grouped together under the heading of “joinder of 
charges”. This may, and in |fact does, refer to charges both 
against single’ and ‘several accused. But the sections under the 
general heading relating to these respective cases are kept separate. 
Section 233 lays down a general rule that for every distinct 
offence there is to be a separate charge and that every such charge 
is to be tried separately, except in the cases mentioned in Sec- 
tions 234, 235, 236 and 239. Sections 234 to 238 by their 
terms refer to the case of a finale accused. Section 239 deals 
with the case where more pe 
- legislature intended to and : by these sections differentiate 
between the cases of a single and several accused. It cannot be 
said that all the sections prior to Section 239 apply to both these 
cases, although iri terms they B to one only, viz., that of a 
sıngle accused. The existence of a section (239) specifically dealing 
with the case of several seid, and the arrangement of the 
se¢tions to which we have referred, constitutes such a repugnancy 
in the context as prevents usj from ‘reading “a person” in Sec- 
tion 234 as including several persons. 

These observations were made prior to 1923. The provisions 
of Section 239 at that time were a follows:— 

When more persons than one are accused of the same offence 
or of, different offences committed in the same transaction, or 
when one person is accused of committing sany offence and an- 
other of abetment of, or attempt to commit, such offence, they 
may be charged and tried together or separately, as the court 

1[1921) 19 A. L., J. R. 796 at 797 ė 
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* thinks fit; and the provisions contained in the former part of this 

Chapter shall. apply to all such charges. : , 

The Section was entirely recast by Act XVIII of 1923, and at 
present a joint trial is permitted of persons accused of more than 
one offence of the same kind within the meaning of Section 234 
committed by them jointly-within the period of twelve months. 
Obviously, therefore, when more persons than one are tried jointly, 
reference cannot be made to provisions of the Code previous to 
Section 239 indiscriminately. If that had been the intention, it 
would not have been necessary to state definitely that persons ac- 


cused of more than one offence of the same kind within the mean- 


ing of Section 234 committed by them jointly within the period of 
twelve months may be tried together. It is important to remem- 
ber this because the learned Government Pleader referred the 
Court to the words at the end of the Section, “and the provisions 
contained in the former part of this Chapter shall, so far as may 
be, apply. to all such charges”. Those words existed when the 
Bench ruling in the case of Ram Prasad was pronounced and the 
learned Judges refused to read the provisions of Section 234 con- 
jointly: with the provisions of Section 239. In my opinion the 
words at the end of the Section are more by way of limitation than 
extension. The serious question that arises is whether the appel- 
lants should be considered to have beeh prosecuted on six charges, 
or on three alternative charges, each alternative case forming one 
charge. Mr. Banerji, in my opinion, rightly pointed out in this 
connection that if the: legislature considered an offence and an 
abetment thereof in the alternative to be one charge, there was no 
necessity to preserve Clause (4) of Section.239 when that Section 
was recast in 1923. That Clause permits the joint trial of persons 
accused of an offence and persons accused of abetment, or of an 
attempt-to commit such offence. If an offence and the abetment 
thereof, were considered to be the same offence, the case would 
have been covered by Clause’ (a4) without any specification in 
Clause (6). The argument on behalf of the Crown was that the 
provisions of Section 236 should be read along with the provisions 
of Section 239. Under Section 236 if a single act or series of 
acts is of such a nature that it is doubtful which-of several offences 
‘the facts which can be proved will constitute, the accused maybe 
charged with having committed all or any of such offences, and 
any number of such charges. may be tried at once. Att present I 
am not called upon to give an opinion whether this provision and 
the provisions of Section 234 as to trial of accused persons for three 
offences committed within the space of twelve months are exclu- 
sive or not. ‘The question is whether the provisions of Section 236 
may be utilised to declare the charge in the alternative of embezzle- 
ment and abetment thereof to be one charge. The provisions of 
Section 236 themselves do not designate these separate charges as 
one charge but designate them-as different charges in the alterna- 
tive, amd that is why special permission is given under the Act for 
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the trial of such charges. The Bombay High Court in re Bal 
Gangadhar Tilak? was of opinion that Sections 234, 235, 236 
and 239 were not mutually exclusive. It may be respectfully sub- 
mitted that there was only one person up for trial in that case, and 
the consideration of the provisions of Section 239 did not arise in 
that case. We have also seen how a Bench of equal authority of 
this Court held several years later chit the provisions of Section 239 
were exclusive. A single Judge of this Court in 1910, in Emperor 
v. Sheo Saran Lal’, was not prepared to follow the reasoning of 
the Bombay High Court in the case of Bal Gangadhar Tilak. In 
that case attempt was made to combine the provisions of Sec- 
tion 234 and of Section 235(1). ‘It was argued there that if an 
accused person goes through three similar transactions within the 
period of twelve months, committing in each transaction the same 
series of offences, he can be tried'at one and the same trial on 
account of all offences committed in the course of the three trans- 
actions, even if they total more than three. The learned Judge 
refused to extend the exception mentioned in Section 234 by adding 
to it the exception mentioned in Section 235 (1). So far as this 
Court is concerned, the opinion has been that the provisions of 
Sections 234, 235 and 236 are mutually exclusive. There is all the 
more reason, therefore, to hold that the provisions of Section 239 
stand by themselves and the scope thereof cannot be extended by 
use of the provisions of Sections not referred to in Section 239. 

In my opinion there is considerable reason in this view. When a 
man is charged in the alternative with émbezzlement or abetment 
thereof he has to meet two distinct sets of circumstances. When in 
three separate cases he is charged in the alternative he has to meet 
six distinct sets of circumstances. This would be against the spirit 
of the provisions of Section 233 and would not be covered by any 
of the exceptions detailed in the Sections that follow Section 233. 

In my opinion Khushi Ram was really tried for six offences. The 
trial was illegal, and the question whether Khushi Ram was pre- 
judiced or not does not arise. At the same time it is possible that he 
was prejudiced in so far that Janeshar Das has attempted to throw 
the entire blame on him. Prejudice must also be presumed from 
the confusion arising from a man !being called upon to face at a 
single trial six sets of circumstances. ; 


In the result I set aside the convictions and sentences and 
order a re-trial of Janeshar Das and Khushi Ram. It will be for 
the prosecution to decide whether 'they should be tried jointly or 
separately. Possibly a separate trial would be more advisable, and 
the point should also be kept in view that so far as this Court is 
concerned, the provisions of Sections 234, 235 and 236 are con- 
sidered to be mutually exclusive. ; 


A request was made on behalf of Khushi Ram that the same 
learned Judge who convicted him may not hold the fresh trial. 
771908] I. L. R. 33 Bom. 221 °[1910] É L. R. 32 All. 219 =7 A. L. Je R. 225 
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This is a reasonable request. The Sessions Judge of Meerut is re- 
quested to see that the trial is held by some other Sessions Judge. 
Janeshar Das and Khushi Ram are on bail. They shall re- 
main on the same bail until any further order is passed by the 

Sessions Judge who re-tries them. 
: Convictions quashed—Re-trial ordered 
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KUNDAN LAL AND ANOTHER (Defendants) 
versus 
BHIKHARI DAS, ISHWAR DAS anv anotHeR (Plaintiffs)* 
Evidence Act, Section 91—Suit based on Hundis inadmissible in evidence 
for want of proper cancellation—Claim on original coustderation— 
Evidence aliunde to prove contract—Contract Act, Section 70— 
Applicability of—Negotiable Instruments Act, Section 98, Sub- 
Clause (e)—-Notice of dishonour not necessary when acceptor also 
drawer—Stamp Act, Section 13—Requirements of —Cancellation of 
stamps. 

Where three stamp papers pasted one over the other were used 
for a hundi but the document was written only on one of them, 
held, that the statnps were not properly cancelled and the hundi 
could not be admitted in evidence. _ 

From the'mere fact that a bill of exchange has been executed, it 
does not necessarily follow that the whole of the contract between 
the parties has been reduced to the form of a document so as to 

~* exclude evidence to prove the terms agreed upon. 

Where besides two hundis, which were inadmissible in evidence 
and on which plaintiff’s suit for recovery of money was’ based, 
the defendants had executed a receipt stating the amount for 
which the hundis were drawn and an acknowledgment of the 
receipt of consideration and these documents showed that there 
was an arrangement between the parties that the plaintiffs would 
discharge defendants’ liability to a certain firm and defendants 
promised to pay this amount to plaintiffs and that in token 
thereof the hundis were executed, and, further, it was admitted 
by the defendants that the hundis were executed by way of 
security for prospective losses in certain transactions, held, that 

‘the suit cannot necessarily fail because the hundis were inadmis- 
-sible, Even if the plaintiffs failed to prove the whole contract 
by the additional evidence, they could succeed if their suit were 
treated as one for recovery of amount had and received or for 
compensation for amount paid by them on behalf ofe defendants 
to the creditor of the latter under Section 70 of the Contract 
Act. í 

Shaikh Akbar v. Shaikh Khan, I. L. R. 7 Cal. 256, Benarsi 
Prasad v, Fazal Abmad, I. L. R. 28 All. 298, Srinath Das v. 
Angad Singh, 7 A. L. J. R. 459, Ram Sarup v. Jasoda Kunwar, 
I. L. R., 24 All. 158, Baijnath Das v. Salig Ram, 16 In. Cas. 33, 
Mathu Sastrignl v. Visvanatha Pandarasannadhi, J. L. R. 38 Mad. 
660, Gurdas Mal Singh v. Iswar Das, 60 1. C. 107 and Pramatha 
Nath Sandal v. Dwarka Nath Dey, I. L. R. 23 Cal. 851, referred 

* F, A. 443 of 1925 i 
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Cv ` > to and discussed. ae i es a A 
_ -A hundi is principally a written promise to: pay a fixed amount 
on or after a certain date and does not necessarily contain all the 
terms of the agreement between the parties as.a bond would do. - 
: Under Section 98, Sub-clause (¢)..of the Negotiable Instru- 
ee ments Act no notice of dishonour is necessary to charge the 
"Das drawers when the acceptor ‘is also a drawer. 
f FiRST APPEAL from a decree of Mavutvi SAIYED ALI MOHAM- 
MAD, Subordinate Judge of Meerut. i 
i Kailas Nath Katju, for the appellants. 
N. C. Vaish, for the D H a 
_ The judgment of the Court was delivered by 
Sulaiman, J. SuLAIMAN, J.—This is a defendants’ appeal arising out of a 
- suit for recovery of Rs.9,000 and odd on the basis of two hundis 
for Rs.5,000 and 4,500 respectively, executed by the defendants 
Kundan Lal and Suraj Bhan in favour of the plaintiffs. The case, 
as put forward in the plaint, was that the defendants were partners 
of a firm styled Kundan Lal and Suraj Bhan carrying on business 
at Hapur, and they executed these hundis on December 15, 1922 
on receipt of consideration and made them over to the plaintiffs; 
that these hundis were accepted by Kundan Lal, defendant No. 1, 
who was a proprietor of a firm styled Banwari Lal Kundan Lal on 
‘ which these hundis were drawn; jthat the hundis were presented 
for payment and they were dishonpured. ` The defendants pleaded 
that the hundis were not properly, cancelled and that the interest 
of 0-15-0 per cent per mensem claimed in the plaint was excessive. 
They ‘also denied the receipt of consideration, and pleaded that 
these hundis were executed merely as' security for loss that might 
be incurred in certain gambling transactions. Suraj Bhan, defend- 
ant No. 2, further pleaded that no notice of dishonour had been 
given to him and he was not liable under the hundis. The court 
below has held that the hundis were not properly cancelled and are 
not admissible in evidence. But he has allowed the plaintiffs to 
fall back on the original consideration and has decreed the claiîn 
against both the defendants, holding that there was no defect of 
want of notice of dishonour so fat as Suraj Bhan’ was concerned. 
, These hundis were not on single stamp papers.. Three stamps 
were used for one hundi and two for the other. There was no 
actual deficiency in the value of ithe stamps employed but these 
impressed Stamps were pasted onej upon the other leaving writing 
space only on the last stamp on which alone the hundis were 
written. The other stamps were| merely pasted on to them and 
“ they were not in any way cancelled, nothing having been actually 
written on them. The court below pA held that, in view of the pro- 
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visions -of Section 13 of the Stamp Act, which requires that every 
instrument written upon paper stamped with an impressed stamp 
shall be written in such manner that the stamp may appear on the 
face of the instrument and cannot be used or applied to any other 
instrument, the stamps were not properly cancelled. The finding 
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of the.court. below-on this point has-not been challenged before Cmn 
us. It must, therefore, be “taken that the stamps used for the 
hundis' were not properly cancelled and that these hundis, there- 
fore, are not’ admissible in evidence. . ` Kunpan_ Lat 

It would be convenient to dispose of the plea of want of a gin vsan 
notice ef ‘dishonour to Suraj Bhan at the. outset. In the first Das, Isnwan 
place, as the hundis are not admissible in evidence, the claim on Das 
the basis of these hundis cannot be-.decreed, and, therefore, no plea 
as.to want of a notice of dishonour really arises in the case. Fur- 
thermore, Section 98, Sub-clause (e) of the Negotiable Instru- 
ments Act makes it quite clear- that no notice of dishonour is 
necessary to charge the drawers when the acceptor is also a drawer. 
The use of the singular “drawer” -followed by the plural 
“drawers” in the Section shows that if the acceptor is one of the 
drawers, both the drawers would be liable even though no notice 
of dishonour has been given. Kundan Lal, who was one of the 
drawers, was the acceptor, and, therefore, a notice of dishonour 
was not necessary even as regards Suraj Bhan. - 

The main. question which has been argued before us is whether 
when the hundis are inadmissible in, evidence the plaintiffs. can fall 
back on the consideration alleged to have been paid by them. It 
is well settled that if a promissory note or a bill of exchange is 
executed in lieu of previously existing debts, and the document 
becomes inadmissible in evidence, thé promisee can fall back on 
the original consideration and prove it. The learned advocate for 
the appellants, however, contends that when the consideration has 
passed on the bills of. exchange themselves then the latter embody 
the contract: between: the parties and no other evidence can be 
given to’prove such ‘contract in view of the provisions of Sec- 
tion 91- of the Indian Evidence Act. 

The leading case on this point is Shaikh Akbar v. Shaikh Khan' 
which has been followed, distinguished and discussed in numerous 
subsequent cases. Garth, C. J. did temark in that case that when 
a cause of action for money is once complete in itself and the 
debtor then gives a bill or. note to the creditor for payment of the 
money, the creditor may sue for the original consideration and 
may disregard- the bill or note;*but when the original cause of 
action is a bill or-note itself and does not exist independently of it, 
there is no cause of action for money lent otherwise thay upon the 
note itself, That case was one where in consideration of A deposit- 
ing money with B, the latter contracted by a promissory note to 
repay the amount with interest at a future date. e 

So far as this`Court is concerned, there are numerous cases 
which have laid down that even on failure of the bills of exchange 
the creditor can fall back on the original consideration. In 
Benarsi Prasad v. Fazal Ahmad’ the case of Shaikh Akbar was 


followed and it was held that when a cause of action for money 
1 [1881] T. L. R. 7 Cal. 256 * 190s] I L. R. 28 All. 298=3 A. L. 
J. R. 25 
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was once complete in itself and the debtor then gave a bill or note 
to the creditor, the latter could then sue for the original considera- 
tion even if the note was not cancelled. The learned Judges re- 
marked that the plaintiff in that suit had stated the considera- 
tion of the note, viz., money borrowed by the defendant, and 
alleged that the security was given to him for the loan by the 
making of the note in question. They accordingly held that it 
was open to the plaintiffs to give evidence aliunde to prove the con- 
sideration even though the note was not admissible in evidence. 
Similarly, in Srinath Das v. Angad Singh’, it was held that a 
creditor who has got a security for an advance of the money made 
by him may as a rule sue for the original consideration provided 
that he has not endorsed or lost or parted with the bill of exchange 
or promissory note which he may have under such circumstances 
as would render the debtor liable upon it to some third person. 
In that case both the father and the son had borrowed money from 
the plaintiff and the son alone who was a minor had given the 
promissory note for the amount. 

In Ram Sarup v. Jasoda Kunwar’ the previous authorities 
were considered and the case of Shaikh Akbar distinguished. The 
conclusion at which the Bench arrived was that where the plaint- 
iff is able to prove the loan independently’and without the assist- 
ance of a promissory note which not having been properly can- 
celled is inadmissible in evidence, he can succeed. ‘The argument 
that where the lending of money and taking of note was a simul- 
taneous transaction and the parties all along contemplated that the 
loan should be secured by the giving and the receiving of note, 
the plaintiff must stand or fall by the claim based upon the pro- 
missory note and that if he is unable to give the note in evidence 
the whole suit fails, was not accepted. These cases proceed princi- 
pally on the principles of equity, and do not expressly consider the 
provisions of Section 91 of the Indian Evidence Act. In a later 
case, viz., Baijnath Das v. Salig Ram’, the previous authorities 
were re-considered at considerable length and the applicability of 
Section 91 was not overlooked. The learned Judges came to the 
conclusion that none of the previous cases laid down that where a 
promissory note, which is inadmissible in evidence, is taken in 
consideration of the money advanced, the plaintiff cannot sue for 
money kag and received by the defendant for the plaintiff’s use, 
and held that such a suit may be treated as a suit for money had 
and received, if the pleadings are properly framed without treat- 
ing it as such a suit. On the other hand, it cannot be doubted 
that the opinion of other High Courts has been somewhat differ- 
ent. We may only refer to Mathu Sastrigal v. Visvanatha Pan- 
darasannadhi® and Gurdas Mal Singh v. Iswar Das’ where greater 
stress has been laid on the provisions of Section 91. We may also 


3 [1909] 7 A. L. J. R. 459 5 [1912] 16 Ind. Cas. 33 
4 [1901] I. L. R. 24 All. 158 ° [1913] I. L. R. 38 Mad. 660 
711920] 60 I. C. 107 
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note that the case of Shaikh Akbar was distinguished by the Cal- Ciwa 
cutta High Court itself in Pramatha Nath Sandal v. Dwarka Nath 1925. 
Dey’. : 

It is true that in considering this point we cannot be solely Kunnan Lat 
guided by the equitable considerations which are given effect to pinsisany 
in English cases. The express provisions of Section 91 of the In- Das, Isrwan 
dian Evidence Act cannot be ignored. Under that section where 4S 
the terms of a contract have been reduced to the form of a docu- sulaiman, J. 
ment, no evidence can be given in proof of the terms of such con- 
tract except the document itself or secondary evidence of its con- 
tents where it is admissible. If, therefore, the hundis are the em- 
bodiment of the whole contract between the parties and those 
hundis are not admissible in evidence and cannot be looked at 
for the purpose of finding out the terms of the contract, the 
plaintiffs cannot be allowed to adduce other evidence to prove 
the terms of such contract. It is conceivable that in special cases 
a bill of exchange or a promissory note may be the only document 
containing the terms of the contract between the parties, and in 
such a case if that document cannot be adduced in evidence the 
creditor may be prevented from recovering the amount. This is 
‘clear from illustration (c) to Section 91. On the other hand, 
from the mere fact that a bill of exchange or hundi has been 
executed, it does not necessarily follow that the whole of the con- 
tract between the parties has been reduced to the form of such a 
document. A hundi is principally a written promise to pay a fixed 
amount on or after a certain date. It does not necessarily contain 
all the terms of the agreement between the parties as a bond, for 
instance, would do. In many cases a promissory note or a hundi 
may merely be a written security taken for the loan. The pro- 
mise to pay the amount may be only a part of the whole contract 
between the parties, in which case it cannot be said that that con- 
tract has been reduced to the form of a hundi. In such cases it 
would be impossible to hold that the provisions of Section 91 would 
exclude evidence showing the terms of the whole contract which 
cannot be determined from the hundi alone. 

In the present case we find that on December 15, 1922 four 
documents were executed. Besides the two hundis referred to 
above, the defendants executed a receipt which referred to the two 
hundis stating the amount of Rs.9,500 for which they were drawn 
and the period of their maturity. f 


It further contained an acknowledgment of the receipt of 
consideration, viz., Rs.9,500 on account of the hundis. They 
also wrote a letter addressed to the Bombay firm, Bhikari Das, 
Hazari Lal, stating that they had paid to this firm in full whatever 
was found due to it. by them, and acknowledging receipt of inter- 
est and profit. The receipt and the letter per se cannot be said 
to be inadmissible in evidence.. They show that the arrangement 
*[1396] I. L. R. 23 Cal. 851 
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Cru. between. the parties was that the plaintiffs were to discharge the 
—— défendants’ liability to the Bombay firm and the defendants pro- 
1929 mised to pay this amount to the plaintiffs and in token thereof 
Kunpan Lar the hundis were executed. The whole of this arrangement can- 
v. not certainly be found in hundis which cannot contain the terms 
so of such an agreement. There is no doubt that the plaintiffs can 
AS, ĪSHWAR . i ‘ Š ‘ 
D independently of the hundis prove the passing of consideration, 
and they can also independently of them prove that the considera- 
J. tion was paid in pursuance of a contract between the parties which 
-could not have been entered in the hundis. We therefore think 
that the receipt and the letter are admissible for the purpose of 
showing the whole arrangement between the parties, and do prima 
facie show that the receipt of consideration of Rs.9,500 was ad- 
mitted by the defendants, and there was a promise to repay the 
amount in consideration of the plaintiffs paying the same to the 
Bombay firm to which the defendants were indebted. 


That the hundis were not the documents embodying the 
whole of the contract between the parties but they were executed 
in token of the advance made by the plaintiffs is partially ad- 
mitted by both the defendants, inasmuch as in their written state- 
ment they pleaded that the hundis were executed by way of 
security for the prospective losses in certain transactions. Suraj 
Bhan, one of the defendants who was examined as a witness in this 
case, also stated that he was approached by Dal Chand of Bombay 
to clear off the Bombay account and that the hundis were written 
partly for the losses of the Bombay transaction and partly as 
security for the future transactions to be made by Kundan Lal. 

We further think that even if the plaintiffs were not able to 
prove the whole contract by this additional evidence, they could 
succeed if their suit were treated as one for recovery of the amount 
had and received or for compensation for the amount paid by them 
on behalf of the defendants to the creditor of the latter under Sec- 
tion 70 of the Indian Contract Act. The suit, therefore, cannot 
necessary fail because the hundis are not admissible in evidence. 

It is however obvious that the plaintiffs are not entitled to fall 
back on the original indebtedness of the defendants to the Bombay 
firm. No doubt the nature of the Bombay transactions, that is to 
say, whether they were of a wagering character or not, is wholly im- 
material ‘if the plaintiffs have discharged the defendants’ liability. 
Admittedly the firms at Hapur and Bombay are different, and the 
plaintiffs as respresenting the Hapur firm are not entitled to re- 
cover the amount due to the Bombay firm. Nor can they be 
allowed to do so when many more defences might have been open 
to the defendants if the Bombay firm had sued. But if the 
plaintiffs can establish that they have paid off the Bombay firm 
and thereby discharged the defendants’ liability at their request, 
they will be entitled to recover the amount with interest to the 
extent that they have been out of pocket. But it is incumbent 
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on them to establish that they have discharged such liability of Cwe 

the defendants. : 1925 
In the court below there was some dispute as regards the 

burden of’ proof. Initially the burden undoubtedly lay on the Xe™?4™ La 

plaintiffs, because in the absence of the hundis no presumption of  Binxsani 

the passing of consideration could have been made in their favour; Das, Iswan 

but there were written admissions of the defendants which could 245 

have shifted the burden of proof. The plaintiffs, however, chose Sulaiman, | 

to lead evidence as to consideration also in the first instance with- 

out expressly reserving their right to produce rebutting evidence. 

After the close of the oral evidence an attempt was made to obtain 

permission of the court to produce some rebutting evidence, 

This was refused. The defendants had also summoned the ac- 

count-books of the Bombay firm which has some partners common 

with the Hapur firm. Owing to some reason or other these ac- 

count-books did not arrive in time. 


Dal Chand, who is both a partner in the Bombay firm and 
the Hapur firm, was present. The court declined to allow the 
plaintiffs to produce Dal Chand merely as a witness, but was pre- 
pared to allow Dal Chand to be examined provided he was pro- 
duced with the account-books relating to the shop at Bombay. 
As the account-books were not in court, Dal Chand was not exa- 
mined. We further find that although Bhajan Lal, one of the 
partners in both the firms, was examined as a witness and he at- 
tempted to- prove that debit and credit entries were duly made in 
respect of the amount advanced by the plaintiffs to the defendants 
which went to discharge the latter’s liability to the Bombay firm, 
yet even the account-books of the Hapur firm were not tendered 

„in evidence although they were actually present in the court-room. 
Bhajan Lal, the manager, referred to the entries in the account- 
books without those books being before the court. It seems to 
us that the best documentary evidence which would have been 
much more satisfactory than the mere oral evidence has not come 
before the court owing to default on the part of both parties. We 
further think that it is absolutely necessary to ascertain definitely 
whether the plaintiffs have actually discharged the defendant’s 
liability to the Bombay firm or not. The plaint did not contain 
any express allegation as regards this matter because it was princi- 
pally based on the two hundis. We, accordingly, think that before 
we finally dispose of the appeal it is necessary to have additional 
evidence and a fresh finding’on the question of -the extent to 
which the plaintiffs have discharged the defendants’ liability to the 
Bombay firm, in pursuance of the agreement which was entered 
into between the parties on December 15, 1922. We accordingly 
send down the above issue to the court below for a finding and 
report, and direct’ that the account-books of the Bombay firm, of 
the plaintiffs’ firm at Hapur, and of the defendants’ firm should 
be called for and formal evidence to prove the entries, if necessary, 
be taken. The parties will also be at liberty to produce Dal Chand, 
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Kundan Lal and Suraj Bhan who were principally concerned in 
negotiating the contract. The finding should be returned within 
three months from this date. 


MEWALAL AND oTHERs (Applicants) 
versus 
KING-EMPEROR tTHroucH HULASI (Opposite party)* 
Penal Code, Section 323 and Criminal Procedure Code, Section 106— 
Conviction under—Security—When should be taken—Summary 
- trial—When graver offence disclosed by facts found—No jurisdic- 
tion to try case summarily. 
In all ordinary cases of conviction under Section 323 of the 
Penal Code there is a conviction for an offence involving a breach 
of the peace, and the desirability of taking security must depend 
upon how far the circumstances indicate that such a breach of 
the peace is likely to recur. 
It is not right, to minimize an offence, for the court to 
«shut its eyes to a grave offence which on the facts found by it 
has been committed, and to refrain from charging the accused 
with that offence, and by such abstention to justify itself in 
trying the case summarily. 
Atma Ram v. Emperor, 8 L. R. (AIL) 9, Mohammad Rahim 
v. Emperor, 23 A. L. J. R. 1053, referred to. 
CRIMINAL REFERENCE made by SYED IFTIKHAR Husarn, 
Additional Sessions Judge of Pilibhit. 
The applicants were not represented. 
M. Waliullah (Assistant Government Advocate), for the 
Crown. 
The following judgment was delivered by 
Boys, J.—This is a reference by the learned Additional 
Sessions Judge of Pilibhit. Five persons were convicted under 
Section 323 of the Indian Penal Code and four of them were sen- 
tenced to pay fines. A boy of the name of Debidin was ordered 
to be released and made over to a relative on the execution of a 
bond for his good behaviour. Further the four adult accused 
were ordered to furnish security under Section 106 of the Criminal 
Procedure Gode for a period of one year. The four adult accused 
applied in revision to the Sessions Judge of Pilibhit—an application 
which resulted in this reference. The effective ground taken in 


* revision was that it having been found that five persons took part 


in the assault, there was a riot, and the Magistrate had no jurisdic- 

tion to try the case summarily. It has been repeatedly held that 

it is not right, to minimize an offence, for the court to shut its 

eyes to a graver offence which on the facts found by it has been 

committed, and to refrain from charging the accused with that 
* Cr. Ref. 823 of 1928 
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offence, and by such abstention to justify itself in trying the case 
summarily. The learned Sessions Judge has referred the case on 
this amongst other grounds. He has also expressed an opinion 
that a sentence of imprisonment was called for if the accused 
were, as they were found to be, guilty. The Magistrate found: 

The high-handed manner in which the accused have tried to 
take the law into their own hands does not require that a lenient 
view should be taken. Still I would not send the accused to jail. 

At the re-trial, which I am going to order, the Magistrate 
will no doubt not allow himself to be prejudiced by the fact that 
the accused have already been found guilty by another court. He 
will similarly exercise his own judgment as to the appropriate 
punishment should he arrive at a finding of guilty. 

Before concluding it is necessary to mention another point on 
which the learned Judge has referred the case since I am not in 
agreement with him. The trial Magistrate, convicting the five 
persons under Section 323 of the Indian Penal Code, held: 

Five men caused serious injuries in a high-handed manner to 
an old man and their action involved a breach of the peace; there 
are, as I have already said, old sores that have not healed up; 
there is the Section 498 affair still fresh and the accused have 
shown a spirit of intolerance. I am of opinion that it is necessary 
to bind the accused to keep the peace. 

He proceeded to bind the accused over under Section 106 
of the Criminal Procedure Code to keep the peace for one year. 

The learned Sessions Judge appears to have been of opinion 
that that order under Section 106 was illegal. He refers to a 
‘decision of a Judge of this Court in Atma Ram v. Emperor’. 
That case followed a decision of the same Judge in Mohammad 
Rahim v. Emperor’. The learned Judge in Mohammad Rahim v. 
Emperor said: : 

Upon the mere finding that the accused and the complainant 
were not on good terms, it is impossible to maintain the order 
passed, which does not come within the purview of Section 106 
of the Code of Criminal Procedure, 

and in the case of Atma Ram v. Emperor, the learned Judge re- 
marked: 

Now Section 323 of the Indian Penal Code is not an offence 

_ referred to in Section 106 of the Code of Criminal Procedure but 

even then an order can be passed after a conviction under this 
Section if it was found by the Magistrate that the offence involved 
a breach of the peace. But there must be a finding of the 
Magistrate; otherwise his order is not justified. 

These remarks have been understood by the learned Sessions 
Judge to lay down a rule that security cannot be demanded under 
Section 106 of the Criminal Procedure Code where there has been 
a conviction under Qection 323 merely on the ground that there 
is ill-feeling between the parties and that there are old sores not 
healed up. I am inclined myself to think that the learned Judge’s 

1 18 L. B. All. 9 " [1925] 23 A. L. J. R. 1053 
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decisions in the case referred to! were on their particular facts. 
For instance, he describes the case Atma Ram v. Emperor in the 
following words:— j 
This was a case under Section 323 of the Indian Penal Code 
and it arose simply on account of a sudden altercation over a 
trivial matter. 

If this is all that there was to show that the parties bore ill- 
feeling towards each other, it may well be that in the opinion of 
the learned Judge there was no sufficient indication that in the terms 
of Section 106 it was “necessary to require such person to execute 
a bond for keeping the peace”. But the necessity must be judged 
in each case. I do not think that either of the two cases throw 
any doubt on the proposition of ‘law that in all ordinary cases of 
conviction under Section 323 there is a conviction for an offence 
involving a breach of the peace, and the desirability of taking 
security must depend upon how far the circumstances indicate that 
such a breach of the peace is likely to recur. ‘This is the 
view upon which Mr. Justice King and I myself acted without 
hesitation in the case Sobha Ram v. Emperor’. It will therefore 
be open to the Magistrate at the re-trial to take a bond under Sec- 
tion 106 if in his opinion the facts proved indicate the likelihood 
of a breach of the peace in the future on the part of the accused, 
of course provided that he has arrived at a conviction within Sec- 
tion 106. | 

‘ Accepting the reference, I set aside the convictions and sen- 
tences and direct that the fines, if paid, be returned, and that the 
five accused persons be re-tried in the court of a competent Magis- 
trate in a regular trial, not summarily, upon charges under Sec- 
tions 323 and 147 of the Indian Penal Code, and any other charges 
that may be disclosed by the evidence. 

Let a copy of this judgment be sent to the District Magistrate 
for his information and for the! information of Mr. Sri Krishna 
Kumar, Magistrate of the first „class, Pilibhit, who decided the 
original case. 

Convictions quashed—Application allowed 


“Cr. Ref. 18 of 1928, decided on May 2, 1928 


| 
SHEO SHANKER UPADHYA anp oruers (Defendants) 
versus 
PARTAB NARAIN SINGH AND OTHERS (Defendants) * 
Limitation Act, Section 18—Applicability of—Pre-emption snit— 
Fraudulent and active concealment of sale transaction—W hat 
amounts to—Effect of. 
If a vendor or a vendee wishes that a sale should not be nulli- 
fied by a pre-emption suit, it is necessary for him to inform the 
* S. A. 1412 of 1928 e 
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plaintiff before the transaction and get his refusal. A mere 
omission to inform him would not amount to fraud, but where 

- there is an active concealment of the transaction coupled with an 

intention to deceive the other party, there would undoubtedly be a 
fraud within the meaning of Section 18 of the Limitation Act. 

Where in a pre-emption suit it was found that the sale-deed, 
instead of being registered at the tahsil in which the property was 
situate, was registered in another district, that in order to get the 
registration effected a small plot in the other district was included, 
that the stamp paper was also purchased in the other district 
several months before the execution of the document, that no 
written notice was served on plaintiff, that defendants-vendees 
did not even take possession of the porperty purchased for over 
a year after the execution and allowed vendors to realize rents 
from tenants and that no step was taken within one year to 
apply for mutation of names, held, that there was an active and 
fraudulent concealment of the sale. 

SECOND APPEAL from a decree of Basu KrisHna Das, Sub- 
-ordinate Judge of Ghazipur, confirming a decree of the Munsif 
` of Muhammadabad. 

Kailas Nath Katju, for the appellants. 

Appeal heard under Order 41, Rule 11 of the Civil Pro- 

cedure Code. : 

The judgment of the Court was delivered by 

KENDALL, J.—This is a defendants’ appeal arising out of a 

suit for pre-emption. The sale-deed was executed on March 8, 
1926, but the suit was filed on June 17, 1927. To extend the 
period of limitation the plaintiff alleged that the sale had been 
fraudulently concealed from him by the defendants, and he came 
to know of it only when in May, 1927 the notice of the mutation 
proceedings was served on the village patwari. Both the courts 
below have found that there was a fraudulent concealment of the 
sale transaction. ‘The lower appellate court has recorded a distinct 
and specific finding that in its opinion the defendants had actively 
and fraudulently concealed the sale transaction from the know- 
ledge of the plaintiff and that therefore the provisions of Section 18 
of the Limitation Act were operative. This finding is based on 
the circumstances that the sale-deed, instead of being registered at 
the tahsil in which the property was situate, was actually registered 
in another district; that in order to get the registration effected, 
a small plot of land in the other district was included;¢the stamp 
paper also was purchased in the other district several months before 
the execution of the document; no written notice was served on the 
plaintiff, and the defendants-vendees did not even take possession 
of the properta purchased for over a year after the execution of 
the deed and allowed the vendors to realise rents from the tenants; 
the Government revenue was paid by the vendors during that 
time, and, lastly, no step was taken within one year to apply for 
the mutation of names in. favour of the vendees. On these cir- 
‘cumstapces and the oral evidehce the courts below have come to 
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the conclusion that there was an active and fraudulent conceal- 
ment of the sale transaction on the part of the defendants. It 
has accordingly been held that the claim was not barred by time. 
The learned advocate for the appellants argues before us that it 
was no duty of the vendors or the vendees to inform the pre- 
emptor of the sale and that accordingly an omission to inform him 
did not amount to fraud. Fraud has not been defined in the 
Limitation Act nor has it been defined in the General Clauses Act. 
But that its scope is very wide is apparent from its definition in 
Section 17 of the Indian Contract Act, under which where there 
is an intention to deceive another party coupled with an active 
concealment of the fact by one having knowledge or belief of the 
fact or any other act fitted to deceive, the act amounts to fraud. 
If a vendor or a vendee wishes that a sale should not be nullified 
by a pre-emption suit, it is necessary for him to inform the 
plaintiff before the transaction and get his refusal. In that sense 
there is a duty on the vendor to inform his co-sharers of his inten- 


tion to sell. No doubt a mere omission to inform him would not - 


amount to fraud, nor would the bare fact of concealing the sale 
transaction amount to such fraud, but where there is an active 
concealment of the transaction coupled with an intention to 
deceive the other party, there would undoubtedly be a fraud 
within the meaning of Section 18 of the Indian Limitation Act. 
The question whether the vendors, in adopting the tortuous course 
which they did adopt, had the intention of deceiving the pre- 
emptor was principally one of fact, and the courts below were 
justified in inferring the existence of such an intention from the 
circumstances set forth above. It is impossible for us to sdy that 
there was no evidence before the courts below to arrive at the 
finding that there had been an active and fraudulent concealment 
of the sale. 

We must accept the findings of facts in second appeal. The 
appeal is accordingly dismissed under Order 41, Rule 11 of the 
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°? ¿MADAN LAL and orHers (Plaintiffs) 
Versus 
GAJENDRAPAL SINGH (Defendant)* 

Civil Procedure Code, Order 41, Rule 33—Party. to suit but not to 
appeal—When decree cannot be passed against—Co-parcenary 
body—Transferee of—Powers acquired by—Estoppel—Com promise 
effected with subsequent mortgagee—No sale subject to first mort- 

age. : . 
ata A transferee of the co-parcenary body acquires along with the 
transfer the powers of that body existing at the time of the 
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transfer to avoid a previous unauthorised transfer by the manager 
when such avoidance is required to protect or define the interest 
_ acquired by such transferee, : 
« Mohammad Muzamil-ul-lab Khan v. Mittu Lal, i. L.R. 33 All. 
783 (¥.B.), followed. ; 
Nasir-ud-din v. Ahmad Husain, 25 A. L. J. R. 20 (xc), 
invoked. ; 
Sarju Prasad Raut w. Mangal Singh, 23 A. L. J. R. 254, Raj 
Ballaw v. Dalip Narain Singh, A. I, R. [1926] 718, Subba Goun- 
dan v. Krishnamachari, 1. L. R. 45 Mad. 449, considered. 

' A-compromise by a subsequent mortgagee suing on the mort- 
gage effected with a prior mortgagee that the property shall be 
sold subject to the first mortgage, does not per se operate so as to 
estop the subsequent mortgagee from calling in question thc 
_ validity of the first mortgage in a suit brought later on by the 
first mortgagee against the second mortgagee as purchaser of- the 
property at a court sale (in pursuance of the second mortgage 

_but subject to the first mortgage): A compromise filed in a 
suit should, in the absence of evidence to the contrary, be cons- 
trued as effected for the purpose-of the decision of the suit and 

- not for any ulterior purpose. 
Order 41, Rule 33 does not permit a decree being passed against 
2 a party to the suit who is not a party to-the appeal, but it does 
permit a decree in favour of such party against a party to the 

- appeal. Rukia v. Mewa Lal, 20 A. L.J. R. 1139, dissented from. 

SECOND APPEAL from a decree of R. L. Yorxe Esq., District 
Judge of Bulandshahr, reversing a decree of Basu Kasni NATH, 
Subordinate Judge. - i TRE 

Iqbal Abmad and Shiva Prasad Sinha, for the appellants. 

Uma Shankar Bajpai, Peary Lal Banerji and S. N. Seth, for 
the respondent. 

-The judgment of the Court was delivered by 

Kine, J.—This appeal is by the plaintiffs. It arises out of a 
suit for sale of property mortgaged under a mortgage deed dated 
May 3, 1912 executed by one Ganeshi Lal, defendant No. 1, in 
favour of Paras Ram, father of the plaintiff-appellants, for 
Rs. 900.- There are three sets of defendants, namely, Ganeshi Lal, 
defendant No. 1 first party, his sons, defendants 2 to 5, second 
party, and defendants 6 to- 13, subsequent transferees of the 
mortgaged property, third party. The respondent Gajendfapal 
Singh is one of the subsequent- transferees. He was the only 
defendant to contest the suit. He did so om the ground that the 
mortgage.by Ganeshi Lal in favour of the plaintiffs was invalid 
for warit of consideration and also of legal necessity. The trial, 
court rejected this defence and decreed the suit in favour of the 
plaintiff-appellants. Gajendrapal Singh respondent appealed. 
The District Judge of Bulandshahr came to a finding that the 
actual consideratjon paid for the mortgage was Rs. 550 ‘but that 
even for this sum there was no legal necessity. Accordingly he 
allowed: the appeal and set aside the decree of the trial court. ' He 
set aside that decree not ofily as against Gajendrapal Singh the 
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appellant but as against all the defendants, that is to say, as against 
the rest of the defendants who had not contested the suit. 

The plaintiffs, i.e. the first mortgagees, have filed this 
second appeal to the High Court, asking for the restoration 
of the trial court’s decree as against all the defendants. But they 
have impleaded only Gajendrapal Singh out of the defendants. 
This respondent has raised as a preliminary objection to the ap- 
peal, the contention that this is not permissible. The decree of 
the lower appellate court is a decree against all the transferees. 
Indeed a decree in favour of the plaintiffs must inevitably be a 
decree against all or none of the co-transferees. 

In reply to this objection counsel for the appellants invokes 
Order 41, Rule 33, which enacts that an appellate court shall have 
power to pass any decree which ought to have been passed, and 
that this power may be exercised 

in favour of all or any of the respondents or parties, although 
such respondents or parties may not have filed any appeal or 
objection. 

Now it is obvious that this provision will not assist the appel- 
lants unless it is construed to mean that the appellate court can 
pass a decree against a person who has not been made a respondent. 
On behalf of the respondent it is contended that the word ‘parties’ 
in the rule must be construed to mean “parties to the appeal” and 
that no decree can be passed either for or against a person who 
although a party to the suit is not a party to the appeal. There 
is no doubt the authority of Rukia v. Mewa Lal’ for holding that 
the word “parties” in Order 41, Rule 33 

was not intended to connote persons other than those who had 
been arrayed as appellants or respondents in the appeal. 

If it were necessary to hold thus, for the disposal of the pre- 
sent objection, we should have much hesitation in following this 
decision, or holding that it was rightly decided. The Rule, in our 
opinion, clearly allows a decree in favour of a plaintiff who has 
not appealed. Otherwise we should have found in the Rule in the 
place of the words “all or any of the respondents or parties” the 
words “all or any of the appellants or respondents”. Order 41, 
Rule 4 permits a decree in favour of a plaintiff who has not ap- 
pealed against a respondent, where another plaintiff has appealed 
on a ground common to both plaintiffs, and there can be no reason 
for not allbwing a decree in favour of a plaintiff who has not 
appealed when the decree is one not asked for but one that ought 
to have been passed. But the question that arises is whether a 
‘decree can be passed against a person who is no party 
to the appeal. Rule 33 states that the appellate court 
shall have power to pass any decree, which ought to have 
been passed, and this is wide enough to allow a decree against 
a party to the suit who is not a party to the appeal. Bur the 
Rule, by using the expression “in favour’ of all or any of the res- 
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pondents or parties”, seems to imply that the Rule shall not be 
used to the prejudice of a person who is not a party to the appeal. 
This is consonant with equity. A person who has been heard in 
the appeal cannot object to a decree in favour of a person, merely 
because that person is not a party to the appeal whereas it would 
appear inequitable to pass a decree against a party who has no 
chance of being heard in the appeal. It has been argued for the 
appellants that the lower appellate court’s decree was only in 
favour of Gajendrapal Singh, and consequently the present appel- 
lants could only appeal against him. This is to repeat a fallacy 
pointed out in a recent decision of a two-Judge Bench of this 
Court on which one of us sat, namely, Nammu Prasad v. Syed 
Nazim Husain”. ït was there pointed out that there can be only 
one décree in a suit existing at any one time, and that a trial 
court’s decree after an appeal was replaced by the decree of the 
appellate court whether the appellate court’s judgment resulted 
in a totally different decree or only in a decree having the effect 
of modifying the trial court’s decree. In the present case the 
` effect of the lower appellate court’s judgment was to bring into 
existence a decree in favour of all the transferees and not only in 
favour of Gajendrapal Singh. It was, therefore, necessary for the 
appellants to make all the transferees respondents in order to get 
set aside the decree of the lower appellate court. Not having done 
so, they cannot be allowed to ask us to pass a decree against not 
only Gajendrapal Singh but also against the other transferees. 
This objection then appears to us to be fatal to this appeal 
as brought. But counsel for the appellants has asked us to allow 
him to add the names of the other transferee-defendants as respond- 
ents if we hold that it is necessary to do so. The question of the 
propriety of our doing so will not arise, if we hold that the appeal 
should be dismissed on its merits, and consequently we proceed to 
consider the grounds taken in the memorandum of the appeal. 
Four grounds are set out. The fourth maintaining that the 
sons of Ganeshi Lal were under a pious obligation to pay the debt 
in dispute has not been pressed and clearly had no chance of success 
on the findings of fact of the lower appellate court. The first plea, 
namely, that the District Judge was not entitled to reverse the trial 
court’s decree as against those defendants who did not appeal to 
him, is clearly unsustainable in view of the provision pf Order 41, 
Rule 4 of the Civil Procedure Code which authorises an appellate 
court, in a case like this, to reverse, in favour of all the defendants 
to a suit, a decree of the trial court against them. The two re-° 
maining pleas respectively are: (1) that it was not open to the 
transferees to impugn the mortgage in suit, on the ground of its 
being executed by a manager of the family otherwise than for legal 
necessity, the contention being that the right of avoidance is res- 
tricted to the co-parceners and cannot be passed on to their trans- 
ferees, and (2) that in view of the fact that in a previous suit when 
° 11928] 26 A. L. J. R. 258 
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the respondent Gajendrapal Singh and his co-transferees were suing 
on a second mortgage they had entered into a compromise with 
the appellants, as first mortgagees, that the property should be 
sold in pursuance of the second mortgage but subject to the 
first mortgage, it was not open to Gajendrapal Singh etc. to impugn 
the validity of the first mortgage. Although these pleas are taken 
in the memorandum of appeal in the inverse order, we find it con- 
venient to discuss them in this order, since for the decision of the 
latter plea, we shall require to invoke certain legal conclusions 
arrived at in our discussion of the former. 

The argument is that the right of co-parceners (in this case 
the sons) to avoid a transfer made by the managing member of 
the family (in this case the father) on the ground that it was 
made without legal necessity, is a right restricted to the co-par- 
ceners which cannot be assigned by them to‘other persons and 
which does not pass along with the interest of the co-parceners 
when that interest passes to strangers either by voluntary sale or 
by a sale by the court iri execution of a decree. There was a certain 
amount of argument as to whether a transfer by a manager other- 
wise than for legal necessity-was void or merely voidable, but it 
was agreed that it was now to be taken as settled Jaw that it is 
only voidable. There is such a weight of authority in favour of 
this that it does not appear. to us to be necessary to cite any 
decision. The question, however, is whether such a transfer is liable 
to be-avoided merely by the sons or co-parceners or whether it 
may be avoided by transferees of the interest in the property of 
the co-parceners. A Full Bench of this Court—Mubammad 
Muzammil-ullah Khan v. Mittu Lal’—in 1911 decided with no 
uncertain voice in favour of the transfer being voidable by trans- 
ferees of the co-parceners’ interest. The head-note:in the Indian 
Law Report is not accurate and that in the Allahabad Law Journal 
Report is insufficient. In that case the head of a joint Hindu 
family had mortgaged property belonging to the joint family, but 
neither for legal necessity nor to pay an antecedent debt. Subse- 
quently the mortgagor ‘sold the property to a third person who 
remained in possession for more than 12 years. ` Richards, C. J. 
heldethat the transferee of the property by the subsequent transfer 
having acquired title against the co-parcenary body by 12 years 
adverse possession, must be deemed a transferee of the co-parcenary 
body and held that such transferee could avoid the mortgage. 
Banerji, J. held that the fact of the co-parceners' having allowed 
*the transferee under the subsequent transfer to remain in possession, 
raised a presumption that the sale to him was for family necessity 
and with the assent of the other members. Chamier,- J. held that 
although their Lordships of the Privy Council, in the case of 
Balgovind v. Narain Tali, had by their language suggested that 


the mortgage was voidable and not absolutely void, yet until there. 
3f1911}] L L. R. 33 All 738 T4893] I L. R. 15 All. 339 
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. was a definite pronouncement. on. the-point by the Privy Council, 
he was bound by a Full Bench’ decision of this Court—Chandradeo 
Singh v. Mata Prasad’°—to hold that the transfer was absolutely 
void and not merely voidable. Consequently he held that the 
question did not arise whether, if it was voidable, it was voidable 
only: by. the co-parceners themselves and not by their transferees. 
He added, however, as an obiter dictum that assuming that a 
transferee ‘of: the co-parcenary body could question an assignment 
by the manager, a-transferee in possession could only do so “if a 
trial of its validity was necessary for his protection against the 
claim of another person”. The context clearly showed that by 
the words “for his. protection” he meant “for the protection of his 

particular possessory interest”. The condition laid down in. this 
obiter dictum appears to us sound but not to go far enough. We 
think that the transferee can use the power of avoidance not merely 
for the protection of the particular right or interest transferred 
to him but also for the definition of that interest, when there can 
exist a doubt-as to the quantum or nature of the interest acquired 
by him. eae ee 

It is clear then that the majority of the Full Bench in that case 
held that transfer by a manager otherwise than -for legal necessity 
could be avoided by the transferees of the co-parceners, and it 
was held by one Judge, namely, Richards, C. J., that it was-voidable 
even by persons who had acquired the title of the co-parceners 
merely by adverse possession. The case of Jageshar Pande v. 
Deodat Pande’ has been, cited but does not appear to us relevant. 
In that case it, was held that where a certain person had, as manager 
of the family consisting of himself and his son, made a deed of 
gift in favour. of his widow, the reversioners could not call in 
question the deed of gift, as the only persons who cauld do so 
would be the co-parceners, and the reversioners had not yet acquir- 

.ed the co-parcenary interest. - The decision has- probably been 
cited, because it contains the passage 

there is ample authority for the view that an alienation by the 
manager of a joint Hindu family is not absolutely void. It is 
voidable at the instance of the persons whose interests are affected 

by it, namely,.the co-parceners in the property.” . 

But the’ context left it open whether by the expression “the 
co-parceners in the property” the Judges included or excluded the 
transferees of the co-parceners. It was immaterial to decide this 
question for the purposes of that case. The next case cited is 

Sarju Prasad Raut v. Mangal Singh’. ïr was there held that a next 
reversioner: could challenge a mortgage executed by a father as 
manager of a joint Hindu family consisting of himself and his son 
and could challenge a decree obtained through fraud or collusion 

‘against the mortgagor’s widow. The use of -the term in the 
judgment “next. reversioner” seems to suggest that the widow was 
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alive. If so, this decision was-in direct conflict with Jageshar Pande 
v. Deodat Pande just noticed. This decision is at any rate authority 
for holding that the reversioners who come into property on the 
death of a widow are entitled to challenge a transfer made by the 
manager. of the family whose rights they inherit. Reliance is 
placed on the Full Bench decision of Mohammad Mazammil- 
ullah Khan v. Mittu Lal referred to above. 

The last mentioned Bench decision was again followed more 


"recently by a two-Judge Bench of this Court on which one of us 


sat, namely, Raj Ballaw v. Dalip Narain Singh®, where it was held 
that a transferee of the whole interest in joint family property, by 
an execution sale under a money decree, is entitled to contest the 
validity of a transfer made by one of the members of the family on 
the ground ‘of want of legal necessity. In’ Subba Goundan v. 
Krishnamachari® it was held that a sale by a father of managing 
member of a joint family for alleged necessity will be good till 
avoided as it is open to the other co-parceners to affirm the 
transaction. This decision is only of importance in the present 
connection, owing to the fact that it states that the co-parceners 
may affirm the transaction which we take to mean that an affirma- 
tion by the co-parceners raises an unrebuttable presumption that 
the alienation was for necessity, and we agree with the proposition 
in this sense. 

There remains the only decision by the Privy Council bear- 
ing on the point which we can discover. This is the case of 
Nasir Uddin v. Abmad Husain™. In that case a Hindu father as 
head of a joint family contracted to sell certain property to the 
plaintiffs but subsequently sold it to one set of the defendants 
in breach of his earlier contract. A suit for specific performance 
was brought by the plaintiffs against the father and the subsequent 
purchasers. The subsequent purchasers pleaded that the contract 
in favour of the plaintiffs was an improvident one, that is to say, 
was a contract to sell for an insufficient sum. It was accepted that 
the co-parceners could have avoided the contract on this ground. 
A two-Judge Bench of the Allahabad High Court had held that 
the subsequent purchasers, as being only transferees of the co- 
pasceners, could not call in question the validity of the contract. 
There Lordships stated that they 

arf not satisfied that the Judges in the appellate court were right 
upon this; but they did not feel it necessary to pronounce upon 
this point. 5 ; 

They decided the case on the ground that the contract was 
for sale at a sufficient price. We cannot but regard the remarks 
by their Lordships in this case as at least showing that at the time 
they were not disposed to accept the proposition that a transferee of 
co-parceners could not avoid a sale by the manager otherwise than 


for legal necessity. As the point was not determined, it is no 
[1926] A. I R. 718 © [1921] L L. R. 45 Mad. 449 
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authority for holding the contrary, but it does justify the argument Cr. 

that at any rate in that case their Lordships, though asked to accept — {gg 

the view that the transferees could not avoid, refused to do so. 
There remains a decision of a two-Judge Bench of this Court Maman Lat 

which has beer strongly relied upon by the appellants in support Gayepra- 

of their contention that the transferees of the co-parceners cannot = PAL 

exercise the right of avoidance. It is Durga Prasad v. Bhajjan*! Kung, J 

decided by Pramada Charan Banerji, J. and Wallach, J. An exami- os 

nation, however, of this decision shows that it in no way helps the 

appellants and has no bearing on the present question. In that 

case the ‘father of a joint Hindu family with two sons mortgaged 

some of the joint family property. Subsequently a later managing 

member of the family, as it existed at a later date, sold the mort- 

gaged property, and ‘the purchasers of it brought a suit for 

redemption of the mortgage. The suit was resisted by the mort- 

gagee on the ground that the later sale of the property was not 

for legal necessity, and it was held that this plea was not open to the- 

mortgagee. Now it is obvious that what the mortgagee acquired 

at the time of the mortgage was only the rights of a mortgagee, 

and that he could not thereby acquire the interest of the co- 

parceners to-avoid a subsequent sale. The mortgagee was there- 





- fore never the successor-in-interest of the co-parceners in respect 


“u 


of the right to avoid. The decision would appear to be correct 
and consistent with the view expressed by Chamier, J. in the 
obiter dictum in the case of Mohammad Mazammil-ullah Khan, 
discussed above. ` For the mortgagee was attempting to use avoid- 
ance of the later transfer for the purpose of resisting redemption 
of his mortgage and not merely for the protection or definition of 
his mortgage. At any rate this decision is no authority for any- 
thing more than that it is not everybody whose interest it might 
be to get a transfer effected by a manager declared invalid who 
can challenge that transfer but only persons who have acquired 
property from the co-parceners carrying with it a right of avoid- 
ance. 


It is, therefore, clear that there is a consensus of authority 

that a transferee of the interest of the co-parceners may call in 
question a transfer made by the manager even after the co- 
parceners themselves have ceased to have any interest in the pro- 
perty. Apart from this, there is a consideration which, eppears - 

to us decisive for holding that,this is so. If the transferees of 

the co-parceners could not exercise the powers of the co-parceners 

to avoid a transfer, then this fact would. operate adversely to the œ 


‘co-parceners in disposing of their interest in the property. This 


being so,-the improper sale by a manager otherwise than for legal 
necessity would operate to the disadvantage of the co-parceners 
unless they, previous to the alienation of their interest, took steps 
to avoid the transfer by the manager. It does not appear equit- 
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able that the unlawful action of the manager should put the co- 

parceners to this trouble and expense. We take it as settled law 

that the co-parceners can avoid an improper transfer by the 

manager otherwise than by bringing a suit. They can merely, 
refuse to be bound by it. The only ground that appears to us 

to exist for refusing to the transferees of the co-parceners the right 

to avoid is that in case where the co-parceners sell property pre- 

viously mortgaged by the manager or subject to that mortgage, it 

would seem inequitable that transferees having paid a smaller price 

for the property by reason of the existence of the mortgage should 

be able to deny the validity of the mortgage. This result, however, 

is avoided by holding, as suggested above, that a transferee from 

a co-parcenary body can only invoke a power to avoid a previous 

alienation by a manager when it is necessary for the protection 

or definition of the property or right acquired by his transfer. 
In the case of a voluntary transfer by deed the co-parceners define 

the property or right transferred; there is no occasion for further 

definition; and the transferee is bound by the definition of the 

co-parceners. : 

We would summarize our view of the law as based on the 
above decisions on this subject as follows. A transferee of any 
property or interest in property from a co-parcenary body acquires 
along with that property or interest the right of the co-parcenary 
body to call in question a previous alienation made by the manager 
of the family, otherwise than for legal necessity, for the purpose 
of protecting or defining the property or interest acquired. Certain 
results follow from this definition. Such transferee cannot call 
in question a subsequent alienation since at the time of the acquisi- 
tion to which the right attaches, there was exhypothesi no aliena- 
tion to avoid. The power cannot be used by a mortgagee to resist 
a suit for redemption by a subsequent alienee of the equity of 
redemption, since this would -be using it for a purpose beyond 
protection of the mortgagee’s interest. Nor can it be used by the 
transferee of a mere equity of redemption under a voluntary deed 
of transfers; for in this case the deed would have sufficiently deed 
ed the interest acquired. A purchaser, however, at a court sale in 
execution of a decree for sale of property subject to a mortgage 
can use the power to impugn the mortgage unless the validity of 
the mortgage has been decided by the court as against the mort- 
gagor, iœ., the co-parcenary body; because the purchaser pur- 
chases at the risk of getting something worse and also on the 
chance of getting something better than stated as sold in the 
proclamation sale; caveat empter, gaudeat empter. 


The power of avoidance in the hands of the transferee cannot 
be greater than that which would have been exercised by the co- 
parcenary body at the moment immediately preceding the transfer. 
Hence if the co-parcenary body at that moment were a father 
and sons and the manager the father, the transferee would be 
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i c bound by the sons’ obligation.to pay a father’s antecedent debt. 


Hence again if the co-parceners had affirmed the previous aliena- 
tion, the transferee would be bound by the unrebuttable presump- 
tion that the alienation was for legal necessity. 


Now in this suit the defendant-respondent Gajendrapal Singh 
and his co-transferees (defendants) relied on two transfers in their 
favour. One was the second mortgage executed in their favour 
by the mortgagor co-parceners; and one was the court sale of the 
property in pursuance of their second mortgage but subject to the 
appellants’ first mortgage. The deed of second mortgage is not 
before us but we understand that it contained no mention of the 
first mortgage. If it had, the interest of Gajendrapal Singh etc. 
would have been sufficiently defined by that mortgage deed, and 
they could not have impugned the validity of the first mortgage. 
Assuming, however, as we must in the absence of evidence before 
us, that it did not, the question arises whether as second mortgagees 
they were entitled to impugn the validity of the first mortgage. 
On the conclusions reached above they would be. For by not 
expressing the second mortgage as being subject to the first, the 
mortgagor co-parceners must either be held to have called in 
question the first mortgage or at any rate to have made it necessary 
for thé second mortgagees to call it in question in order to define 
their interest. Their interest as second mortgagees has now merged 
in their interest as purchasers by court sale (in execution of their 
decree as second mortgagees) of the property subject to the first 
mortgage. ‘This being so, it is unnecessary for them to claim to 
avoid as second mortgagees (possibly they might keep their mort- 
gage alive for this purpose) as they can claim to avoid as success- 
ors-in-interest to mortgagor co-parceners of the right to avoid. 

The second’ plea is that Gajendrapal Singh as subsequent mort- 


gagee was not entitled to challenge the anortgagee’s interest by 
reason of a certain compromise arrived at in a previous suit. The 


_ previous suit was one brought by Gajendrapal Singh and others on 


the basis of a mortgage. The plaintiffs were parties to that suit, 


. but it is not stated in the judgment of the lower appellate court in 


what precise capacity they were impleaded. In the course of the 
argument counsel for the respondent stated that they were impléad- 
ed as the holders of a third and later mortgage to that held by 
Gajendrapal Singh etc. Any way they set up a prior mortgage, i.e., 
the mortgage in question in this present suit. Gajendrapal Singh etc. 
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entered into a compromise admitting that the mortgage set up by | 


the plaintiffs was prior in time to their mortgage and agreeing that 
the mortgaged property should be sold on foot of their mortgage, 
ie, the second mortgage, subject to the first mortgage of the 
plaintiffs, i.e., subject to the present mortgage. It is urged that 
after entering into such a compromise it is not open to Gajendrapal 


Singh to dispute the validity of the present mortgage. ‘The | 


Distrigt Judge repelled this*argument on the ground that the 
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compromise did not amount to any direct admission as to the 
validity of the prior mortgage but only amounted to an agreement 
that the property should be sold subject to the prior mortgage 
whatever that mortgage was worth. Now it is urged as the second 
ground in the memorandum of appeal that 


on a correct interpretation of the compromise it is not open to the 
defendants to challenge the mortgage in suit. 


This clearly amounts to a plea of estoppel based on the com- 
promise itself, and not on the decree and as such, in our opinion, 
it fails. We have already held that Gajendrapal Singh etc. could 
have called in question in that suit the validity of the first mort- 
gage because it was necessary to do so to define their interest. 
So far from doing so, they agreed to the sale of the property for 
the discharge of the second mortgage subject to the first mortgage. 
The question there is whether their doing this amounted to an 
agreement never to call that mortgage in question or merely to an 
agreement not to call it in question in that suit. The compromise 
is not before us, nor have the appellants got it printed as they 
were bound to do if they relied on its terms. We must rely, there- 
fore, on the description of it contained in the judgment of the 
lower appellate court. Generally speaking it may be said that a 
compromise filed in a suit is intended, in the absence of anything 
expressed to the contrary, to be for the purpose only of affecting 
the decree in suit and not for any ulterior purpose. So construed 
we concur with the District Judge in holding that the compro- 
mise should be construed mierely as an agreement that the property 
should be sold subject to the first mortgage (whether valid or 
invalid). Gajendrapal Singh etc. were not bound to make the 
first mortgagees a party to their suit, and if they had not done 
so, and the property had been sold, they, in a subsequent suit by the 
first mortgagees, could have called in question that first mortgage. 

It is unnecessary to consider whether apart from the com- 
promise the compromise-decree in any way operates as res judicata 
to prevent Gajendrapal Singh etc. questioning the validity of the 
first mortgage. The plea of res judicata has not been taken. We 
mayestate, however, that without the pleadings in that suit it would 
have been impossible to hold that a plea that the second mortgage 
was voidable was taken and adjudicated upon by the compromise 
decree. For a compromise decree cannot be taken to decide every 
point that ought to have been pleaded, as a decree on the merits 
*must. See Bower’s Res Judicata (1924), page 24, and our recent 
judgment, Ram Narain v. Kaitki Kuar™. 


Consequently we hold that Gajendrapal Singh etc., as trans- 
ferees from the mortgagor-co-parceners, are entitled to call the 
mortgage in suit in question, and on the findings of fact that 
mortgage must be deemed void. The present appeal is also un- 
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maintainable against Gajendrapal Singh alone, and we see no reason 
for allowing any other of the defendants to be joined as respond- 
ents at this stage. The appeal, therefore, fails and is dismissed 
with costs. 


Appeal dismissed 


RAM AUTAR KURMI anp otHers (Defendants) 
versus 
GHULAM DASTGIR ano orHers (Plaintiffs) * 


Mohammedan Law—De facto guardian, powers of—Not competent, to 
release mortgage during minority of one of the family members— 
Akar, what constitutes. 

The powers of a guardian, having no derivative authority ‘from 
the legal guardian, under the Mohammedan Law, to deal with 
the property of the minor, are extremely limited and his authority 
to treat the immovable property of the minor, which is technical- 
ly described as akar, is more restricted still. 

Where on the death of a usufructuary mortgagee his immovable 
property devolved upon his children and a step-brother, acting as 
de facto guardian of the family members, received the entire mort- 
gage-money and released the mortgage during the minority of one 
of the members, Held, that the step-brother was not competent to 
release the minor’s interest in the mortgaged property which 
constituted “akar” under the Mohammedan Law. 

Decharms v. Harwood, [1874] 10 Bing. Reports 526 at 529, 
Manzur Ali v. Mabmud-un-nissa, 1. L. R. 25 All. 155, Sita Ram 
Apaji Kode v. Shridhar Anant Prabhu, I. L. R. 27 Bom. 292, Ram 
Chandra v. Goswami Rajjan Lal, I. L. R. 32 All. 164 and Re 
Imam Bandi v. Mutsaddi, I. L. R. 45 Cal. 878, referred to. 

SECOND APPEAL from a decree of BaBU MANMOHAN SAN- 
YAL, Additional Subordinate Judge of Jaunpur, reversing a decree 
of Mr. J. C. Marx, Munsif. 

Haribans Sabai, for the appellants. 

S. Majid Ali, for the respondents. 

The judgment of the Court was delivered by 

Sen, J.—This is an appeal by the defendants in a suit for 

possession of a 6 anna 1 pie share out of 16 annas in certain im- 

movable property mortgaged by Darshan Kurmi, ancestor of the 

defendants-appellants, in favour of Sheikh Mohammad Jan, ances- 

tor of the plaintiffs and the pro forma defendants Nos. 10 to 18. 

The plaintiffs claimed Rs. 351 by way of mesne profits. Alter- 

natively, they claimed a decree for recovery of Rs. 689-7-0 being 

their share in the mortgage money according to the account set 
out at the foot of the plaint. The mortgage in suit was a usufruc- 
tuary mortgage made on December 12, 1888 to secure a sum of 

Rs. 898. The mortgagee died about the year 1904 leaving three 
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sons, five daughters and two widows. Sheikh Ghulam Mohiud- 
din, a step-brother of the plaintiffs Nos. 1 to 3, managed the 
estate for himself and the other members of the family between 
the years 1904 and 1921. On May 20,1919, Sheikh Ghulam 
Mohiuddin received the entire mortgage money from the defend- 
ants Nos. 1 to 9 and released the property in their favour. This 
was at a time when admittedly Ghulam Dastgir, the plaintiff 
No. 1, was a minor. : 

The plaintiffs allege dak Sheikh Ghulam Mohiuddin was not 
competent to release the mortgaged property during the minority 
of Ghulam Dastgir at a time when he was not capable of giving 
his concurrence to the release and that they are not bound by the 
transaction dated May 20, 1919. 

The defendants contended inter alia that Sheikh Ghulam 
Mohiuddin was the manager of the family consisting of the 


, plaintiffs and of the other defendants who have been arrayed as 


bro forma defendants, that he was competent to discharge the 
mortgage debt and that the plaintiffs were bound by the release 
granted by him. This contention was sustained by the court of 
first instance which dismissed the plaintiffs’ suit. The lower ap- 
pellate court concurred with the finding of the trial court that 
Sheikh Ghulam Mohiuddin was the manager, karpardaz and 
guardian of the minor plaintiff between the years 1904 and 1921, 

but it held that under the Mohammedan Law it was beyond the 
competence of Sheikh Ghulam Mohiuddin to release the mortgaged 
property during the minority of one of the plaintiff. It is con- 
tended before us that the court below has erred in arriving at this 
conclusion. We have considered the question in all its aspects and 
have not the slightest doubt in holding that the decision of the 
court below is right. Where, upon the death of a usufructuary 
mortgagee, his estate devolves upon a number of heirs, under the 
Mohammedan Law, each of such heirs has a distinct and defined 
interest in the mortgaged property; and payment to one of the 
heirs without the concurrence of the rest, cannot operate as a valid 
discharge of the mortgage debt. The several heirs of Mohammad 
Jan upon whom the inheritance devolved must be considered as a 
single unit. Tindal, C. J. observed as follows in Decharms v. 

Harwood":— 

The authorities all agree that whatever be the number of 
parceners, they all constitute one heir. They are connected to- 
gether by unity of interest and unity of title. 

Where the mortgagee rights have devolved upon a number 
of persons by inheritance under the Mohammedan Law, the various 
co-heirs are interested in the property according to their 
Quranic shares and constitute tenants-in-common. In Manzur 
Ali v. Mabmudunnissa® it was held by Stanley, €. J. and Banerji, J. 
that where the obligees are tenants-in-common, the discharge by 


[1874] 10 Bing. Reports 526 at 529 © [1902] I. L. R. 25 All, 155-=[1902] 
j A. W. N. 216 k 


AL. J.R - HIGH COURT 357 


one of the obligees cannot be set up as a defence against the other . 


obligee or obligees suing for his or their shares of the debt. A 
similar view was taken by a Bench of the Bombay High Court 
in Sita Ram Apaji Kode v. Shridhar Anant Prabhu’ and it was 
held that where property was mortgaged to one person, who sub- 
sequently died leaving a number of heirs jointly entitled to the 
estate, payment made by the mortgagor of the entire amount due 
upon mortgage to only one of the heirs without the concurrence 
of the others did not amount to a valid discharge to the mort- 
gagor. The same view was taken by this Court in Ram Chandra 
v. Goswami Rajjan Lal’, 


It ought to be remembered that Ghulam Mohiuddin was not 
the legal guardian of the plaintiffs 1 to 3 under the Mohammedan 
Law. Where a brother, who has no derivative authority from the 
legal guardian, i.e., from either the father or the paternal grand- 
father of the minor, assumes the management and control of the 
minor’s property, he cannot impose any obligations upon the 
minor excepting such as afford protection to the minor’s estate. 
Ghulam Mohiuddin was only a de facto guardian, and in arrogat- 
ing to himself the management of the minor’s property he was 
no more than a fazuli. The powers of a guardian under the 
Mohammedan Law to deal with the property of the minor are 
extremely limited, and his authority to treat the immovable pro- 
perty of the minor which is technically described as akar, is more 
restricted still. It is not necessary for us to decide whether a 
person in the position of Ghulam Mohiuddin was or was not com- 


petent to discharge a simple debt in which he was jointly interested. 


with the minor. But where the debt is secured by usufructuary 
mortgage of immovable property which was in possession of the 
minor and himself, it was clearly beyond the range of his authority 
to release this property at a time when the minor was not com- 
petent to signify his assent to the transaction. The nature of the 
powers possessed by the de facto guardian to deal with the minor’s 
property has been discussed by the Judicial Committee in Re Imam 
Bandi v. Mutsaddi#®. At page 894 their Lordships observed: 


Whilst an executor-guardian (wasi) may “sell or purchase 
movables on account of the orphan under his charge either forean 
equivalent or at such a rate as to occasion an inconsiderable loss,” 
dealings with his immovable property are subjected to strict con- 
ditions . . . . In fact the Mussulman Law appears to draw a sharp 
distinction between movable and immovable property (akar) in 
respect of the power of the guardians, as will be seen from the 
following passage in Baillie’s ‘Digest’, page 689:— 

‘With’regard to the executor of a mother or brother, when a 
mother has died leaving property and a minor son, having ap- 
pointed an executor, or a brother has died leaving property and a 
minor brother, and having appointed an executor, the executor 
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may lawfully sell anything but akar belonging to the estate of 
the deceased, but can neither sell the akar, nor lawfully buy any- 
thing for the minor but food and clothing, which are necessary 
for his preservation etc.’ 
We are of opinion that Ghulam Mohiuddin was not competent to 
release the minor’s interest in the mortgaged property which cons- 
tituted akar under the Mohammedan Law. 

An exception has been taken to the fact that the question 
of the plaintiffs’ share in the estate of Mohammad Jan has not 
been determined by either of the courts below. This objection is 
well-founded; but we have worked out the shares and the plaint- 
iffs can under no circumstances be entitled to less than a 6 anna 
1 pie. share in the estate of Mohammad Jan as claimed by them. 
If the defendants 1 to 9 have any grievance, they can proceed 
against Ghulam Mohiuddin. They made the payment to an un- 
authorised person and ‘they cannot ask this Court to pass a decree 
not as against them but as against Ghulam Mohiuddin. 

We dismiss this appeal with costs. 

~ Appeal dismissed 


AKRAMUNNISSA and orHeErs (Defendants) 

versus 
MUSTAFAUNNISSA (Plaintiff)* 

Transfer of Property Act (IV of 1882), Section 53—Transfer based on 
decree of court—Application of Section—Fraudulent transfer— 
Principles of Section applicable. 

Where a plaintiff bases her title to property on a transfer by a 
decree of court based on an award, such transfer is not affected 
by the provisions of Section 53 of the Transfer of Property Act. 
The principles embodied in that Section are in accordance with 
the general principles of justice, equity and good conscience and 
as such should be taken as a guide by the courts even in cases 
(such as the present one) where its provisions do not apply. 
Champo v. Shankar Das, 14 I. C. 232, Ibrahim v. Juwan Das, 
[1924] Lahore 707 and Bhagwant Appaji v. Kedari Kashinath, 
I. L. R. 25 Bom. 202 at 209, followed. 

FirsT APPEAL from a decree of Basu GirisH PRASAD 

MATHUR, Additional Subordinate Judge of Budaun. 

Iqbal Ahmad and Akhtar Husain Khan, for the appellants. 

Mushtaq Abmad, for the respondent. 

The judgment of the Court was delivered by 

Kine, J.—This appeal arises out of a suit for a declaration 
that certain zamindari property and a house belonged to the 
plaintiff, Mst. Mustafaunnissa, and are not liable sto attachment 
and sale in execution of a decree obtained by the contesting 
defendants against Shaukat Ali, the plaintiff’s, husband. 

Shaukat Ali had two wives, namely, Qutubunnissa the first 
wife, and Mustafaunnissa, the plaintiff, the second wife. Shaukat 
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Ali had practically no property of his own and was maintained by). Civit 


his father, Qudrat Ali. On April 15, 1924 Qudrat Ali died and 
the bulk of his property passed to Shaukat Ali by inheritange. 
The first wife, Qutubunnissa, had died some time before Shaukat 
Ali inherited the property, and soon after Qudrat Ali’s death’ the 
heirs of Mst. Qutubunnissa demanded her dower debt from Shau- 
kat Ali. They filed a suit on July 3, 1924 claiming Rs. 23,000 
as the dower debt and obtained a decree against Shaukat Ali for 
Rs. 18,750 on September 17, 1924. The decree-holders sought to 
attach the property in suit in execution of their decree but were 
resisted by the plaintiff who claimed that the property had been 
transferred to her by a decree dated July 8, 1924 which had been 
passed on the basis of an award in lieu of ‘her dower debt. The 
decree-holders maintained that the transfer of the property by 
Shaukat Ali to Mst. Mustafaunnissa was a colourable transaction. 
The execution court gave effect to their contentidn and dismissed 
the plaintiff’s objection. Hence the present suit, for the establish- 
ment of the plaintiff’s title to the property in dispute. 

The plaintiff’s case was that her dower was fixed at Rs. 51,000 
at the time of her marriage, about 27 years before the suit. Soon 
after Qudrat Ali’s death she demanded her prompt dower from 
her husband and the matter was “referred to an arbitrator who 
delivered an award on May 28, 1924 deciding that Rs. 17,000 of 
the dower was prompt dower and that the plaintiff should be 
owner of the property in suit in lieu of her claim for dower. 
Mutation was effected in the plaintiff's,’ name and she claims to 
have been in proprietary possession. The defence was that the 
amount of dower was much fess thari Rs. 51,000 and that the 
award and decree upon which the plaintiff bases her title are col- 
lusive and fraudulent and were obtained with a view to defeat the 
defendants’ claim for the dower debt of the deceased wife, Qutub- 
unnissa. There was an issue whether the plaintiff was the legally 
wedded wife of Shaukat Ali, but/this contention was not seriously 
pressed in the trial court-and has been abandoned in appeal. We 
must take it, therefore, that the plaintiff is the lawful wife of 
Shaukat Ali. 

The trial court found ies the plaintiff’s dower was Rs. 51,000 
and held that there was'a real transfer of the property in suit in 
accordance with the decree passed on the basis of the award. The 
court took the view that Shaukat Ali was merely preferring one 
creditor to another and that the transfer was not vitiated by col- 
lusion or fraud. The trial court accordingly decreed the plaint- 
iff’s suit. 

The first question for our determination is whether the plaint- 
iff’s dower jwas fixed at Rs. 51,000 as alleged. 


[His Lordship after discussing the evidence decided this point 
in the p)aintiff’s favour. ] 
The next question is whether the award and decree passed 
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upon its basis are vitiated by ‘fraud and collusion with a view to 
defeating the claims of the heirs of Qutubunnissa. On this point 
we are unable to agree with the view of the trial court. The 
provisions of Section 53 of the Transfer of Property Act do not 
in terms apply to this case since the plaintiff bases her title on a 
transfer by a decree of a court and under Section 2(d) of the 
Transfer of Property Act such a transfer is not affected by the 
provisions of Section 53. It has been frequently held, however, 
that the principles embodied in Section 53 of the Transfer of Pro- 
perty Act are in accordance with the general principles of justice, 
equity and good conscience and as such should be taken as a guide 
by the courts even in cases where the provisions of Section 53 do 
not apply. These principles have, for instance, been held to be 
of general application and have been applied in the Punjab where 
the Transfer of Property Act itself is not in force—Champo v. 
Shankar Das! and Ibrabim v. Juban Das’. The same view was 
also taken by the Bombay High Court in Bhagwant Appaji v. 
Kedari Kashinath’. If we come to the conclusion, therefore, that 
the decree upon which the plaintiff bases ber title is fraudulent 
and intended to defeat creditors, the plaintiff cannot succeed. 

[His Lordship then discussed the question of fraud. ] 

There is a passage in Dr. Gour’s Commentary on the Law of 
Transfer, Sth Edition, Vol. I, page 631 which is very applicable to 
the facts of the present case. The learned commentator re- 
marks: : 

Indeed it is too well known that benami or fraudulent transfers 

are only too often mgde by Mohammedan debtors in favour of 
their spouses ostensibly.in consideration of mehar but really with 
the object of withholding the property from their creditors. In 
such cases it would be pertinent to inquire as to what were the 
circumstances of the husband when the mehar was fixed; what 
was its nature, and, if prorapt, why it had remained unpaid and 
what circumstances had precipitated the transfer and how was 
it effectually carried out. Nor should it be forgotten that a 
debtor having many debts to pay can rightly place his property 
beyond the reach of his creditors by alienating to his wife and it 
cannot therefore be free from the taint\of suspicion, which is all 
the more enhanced if after the transfer he is shown to have 
continued in its possession and to have participated in its benefit. 
In the present case, as we have shown, there are many circum- 
stances throwing suspicion upon the bona fides ‘of the award and 
decree in the plaintiff's favour. In our opinion there was no 
dispute between husband and wife regarding the dower, and the 
appointment of an arbitrator was a mere trick for the purpose of 
obtaining a colourable award and a decree upon its\basis. The 
object of these fictitious proceedings was to save the property from 
the impending claim from the heirs of Mst. Qutubunnissa, and the 
husband and wife colluded so as to pass a nominal title to the 
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wife, while the husband remained in possession and'enjoyment of 
the property. On these findings the nominal transfer will not 
save the property from attachment and sale in execution of the 
defendants’ decree. 

There is one small point remaining for determination. The 
plaintiff claimed a decree that 14 out-of 20 sihams ‘of a house was 
not liable to attachment and sale. The defendants admitted that 
Shaukat Ali had a 1|3rd share in this house and a 1|3rd share had 
been. attached in execution of their decree. They denied that the 
plaintiff was entitled to any larger share, such as 14 out of 24, 
which she claimed. The plaintiff did not produce any evidence to 
prove that she was entitled to‘anything more than the 1|3rd share 
which had been admitted. Moreover she had no cause of action 
in respect of more than the 1|3rd share which had been attached. 
So upon any view of the case she was not entitled to any declara- 
tion in respect of more than 1|3rd share in the house and we hold 
that the court below was wrong in decreeing the whole claim in 
respect of the house. 

In accordance with our findings above we allow the appeal 
and dismiss the plaintiff’s suit with costs throughout. 

Appeal allowed 


“KING-EMPEROR (Applicant) 
7 versus 
RAM LAL AND ANOTHER (Opposite parties)* 
Criminal Procedure Code, Section 110—Reference by District. Magistrate 
to High Court for enhancement of period of security and from order 
- of discharge—Revision—Evidence of general repute, what it should 
be—Allegations as to suspicions—Admissibility of—Previous con- 
victions, evidential value of. 

In a security case under Section 110 of the Criminal Procedure 
Code resulting in the discharge of óne of the persons proceeded 
against and the binding over’ of the other for a period, the matter 
was brought before the High Court by the District Magistrate 
through the Sessions Judge by means of a reference for the en- 
hancement of the period of security and for re-trial of the dis- 
charged person. Held, that the matter could go before the High 
Court only on the revisional side and the High Court will not go 
into the merits of the case unless there -was somethiag to show 
that there has been a material departure from the legal principles 

- according to. which the case ought to have been dealt with; or, 
if it is asked to go into the facts, it will do so only if something 
- is shown which particularly indicates that it is desirable to enter 
into these facts. i 
Evidence of general repute does not mean the placing of a 
- heterogeneoys mass of more or less vague and general statements 
‘by any witness who can be produced to say something on hearsay 
or otherwise: A man’s general repute is just.as much a fact 
Cr. R&.°837 of 1928 i 
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as any other fact which can be proved by a witness, and the 
prosecution should ascertain such facts within the knowledge of 
the witness, or reasons for suspecting the accused, and then put 
the witness into the box to give evidence as to those facts. 

The mere production of a string of witnesses, including a police 
officer, who say that an accused person’s general repute is so and so 
can carry very little weight unless some attempt has been made 
to show that he is a person in a position to know the general 
repute and there has been some reasonable attempt by the counsel 
for the accused or by the court to check the value of the evidence. 

The evidence as to the suspicions of a witness that a particular 

` man committed, either singly ori with others, a theft in his house, 

is wholly inadmissible in security cases, and in this respect a 
police officer stands in no stronger position than any other witness. 

CRIMINAL REFERENCE made by the District Magistrate of 
Shahjahanpur. 

M. Waliullah (Assistant Government Advocate) for the 
Crown. 

The opposite parties were not ‘represented. 

The judgment of the Court was delivered by 

Boys, J.—This is described as a reference by the Sessions 
Judge of Shahjahanpur. 

It appears that the police secured the institution of pro- 
ceedings under Section 110 of the! Code of Criminal Procedure 
against two persons, Roshan and Ramlal. The police desired that 
these two men should be bound down for a period of three years 
each. The case was heard at the usual great length which is one 
of the unfortunate characteristics of this type of case, and the 
Magistrate eventually discharged Ramlal and bound down Roshan 
for a period of only one year. Thisjdid not satisfy the police, and 
the Prosecuting Inspector approached the District Magistrate 
with a number of written criticisms of the order of the Trial 
Magistrate and concluded his notes as follows: 

It is therefore requested that' the High Court may kindly be 
moved to enhance the term of one year’s notice of Roshan to 
three years and tò order the re-trial of Ramlal under Section 437 
of the Criminal Procedure Code. i 

The type-written copy, which! is all that can be traced in 
this Court, is undated and shows fut the signature to the docu- 
ment is illegible. 

Whetlter this document was éver perused by the District 
Magistrate or not we are unable to say. The next proceeding 
that we have before us is a letter purporting to be from the Dis- 
trict Magistrate to the Registrar of this Court, „through the 
Sessions Judge of Shahjahanpur, which purports to’ be signed on 
behalf of the District Magistrate by a Deputy Magistrate, appa- 
rently Pt. Anirudh Kishan Sharma, and to it was attached the note 
of the Prosecuting Inspector. 

This letter, together with the ngte, reached the Sessions Judge, 
Mr. Ardagh. Whether there was any hearing of the caseebefore 


e 
7 "| 


+ 


x a - 
‘Oe “et 

° a8 3 

3 kaai 


= y 
r Fe -o 
E ro 


ALA JR S “HIGH COURT 363 


Mr. Ardagh, we cannot say; -but he passed an order on Novem- Camanar 


ber 1, 1928, which begins: f 
In' this case the District Magistrate recommends that the 


1929 


period for which security is demanded from Roshan be increased Emperor 


to three years and that security be demanded from Ramlal for 

one year. I have been through the file. 

This suggests that the learned Judge examined the file for 
himself but did not have it argued before him. His order, which 
is a very brief one, concludes: 

' As regards the case of Roshan from whom security was de- 
manded for a year there appears‘to be no necessity to approach 
the Hon’ble High Court through the Local Government. No 
appeal has been presented on behalf of Roshan and the period of 
appeal has expired. 

In an earlier portion of the judgment he had said: 

‘I consider that the prosecution evidence against both the ac- 

cused is unrebutted and that security should have been demanded 

from both, i 
and as to Roshan ; 

security should have been demanded for a longer period. 

In another place, on the back of the letter from the Dis- 
trict Magistrate to the Registrar of this Court, which has been 
signed on behalf of the District Magistrate by Mr. Sharma, Deputy 
Magistrate, the learned Judge endorsed: 

Forwarded to the Registrar, High Court of Judicature at 

Allahabad, for orders of the Hon’ble Court. 

In fact this last action is all that was called for on the part 
of the Sessions Judge in the case of a reference by the District 
Magistrate. In this manner the case has come before us. It 
would seem that neither the District Magistrate nor the Deputy 
Magistrate nor the Sessions Judge has appreciated the proper 
course to adopt. We will deal with these documents seriatim in 
order to facilitate an appreciation of what we have to say. 

First, as to the order of Mr. Abdul Jalil, the Sub-Divisional 
Magistrate of Pawayan, dated September 4, 1928, the order which 
we are asked to consider and to hold to have been mistaken, we 
would commence by expressing our high appreciation of the 
obvious care and patience which he gave to a mass of confused 
evidence, and anything that we may say in reference to mistdkes 
made'by him must not be understood to detract from that appre- 
ciation. ° 

The notice that was issued to the two men was a notice to 
them jointly, and this we consider was undesirable. Each man is 
entitled to a separate notice and not to have the charges which are 
going to be made against him confused with the charges that are 
being made against somebody else. There are no less than ten 
paragraphs in this.notice which is the order under Section 112 of 
the Code of Criminal Procedure. We think that the Magistrate 
has cortectly described it as in substance an order directed to 
RamlaJ to show cause why hè. should not be called upon to give 
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security in the sum of Rs. 100 with two sureties of Rs. 100 each 
for a period of three years on the ground that he was “by habit a 
house-breaker and thief”, and this charge is one which comes 
under Clause (4) of Section 110. 


Roshan was directed similarly to show cause why he should 
not furnish security on similar terms in respect of the charge that 
he was by habit a house-breaker and thief. But in his case there 
was also a further charge under Clause (f) of Section 110 that he 
was so desperate and dangerous as co render his being at large 
without security hazardous to the community. 


These were the charges which ‘the two men had to meet and 
nothing that was not relevant to those charges was relevant to the 
case at all. We have read and analysed with care the judgment of 
the Magistrate, the note of the Prosecuting Inspector, the forward- 
ing note of the Deputy Magistrate on behalf of the District 
Magistrate, and the remarks of the|Judge, and we do not propose 
to deal in detail with the various comments. A case of this des- 
cription can, so far as it comes before us owing to the dissatisfac- 
tion of the District Magistrate, only come before us on the revi- 
sional side. It is not an appeal, and in accordance with the usual 
practice of this.Court, which has been frequently stated, we 
decline to go into the merits of a case on the revisional side unless 
there is something to show us that there has been a material depar- 
ture from the legal principles according to which the case ought 
to have been dealt with; or, if we are asked to go into the facts, 
we will only do so if something is shown to us which particularly 
indicates that it is desirable to enter into those facts. ‘The princi- 
ples on which the court acts have so often been enunciated that it 
is not necessary and should not be necessary to repeat them further 
than this. These remarks apply in their entirety to the case of 
Roshan, though possibly with a little less force to the case of 
Ramlal, where we have been asked: to set aside the order of dis- 
charge and to direct a further inquiry. We have, then, examined 
the evidence so far as was necessary to enable us to see whether 
the Trial Magistrate had approached the case in the proper way 
and had exercised a judicial discretion in reference to the weight 
of the evidence. There are only two points in regard to which we 
think the Magistrate was in error. He had before him, in the 
case of Roshan, a number of previous convictions. His view of 
the value as evidence of those previous convictions is possibly 
sound, but it has not been expressed quite as clearly as it might 
have been, and has therefore given the prosecution an opportunity 
of taking exception. We have no hesitation in s&ying that the 
existence of a number of previous canvictions of offences such as 
theft is a matter which may and should be taken into considera- 
tion as indicating the character and disposition of the accused. But 
the Magistrate is quite right in saying that the existence of such 
convictions is not by itself sufficient, to justify ordering the accused 
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to furnish security. Weight must be given to a consideration of Crmmar 
. the period that has elapsed subsequent to the last of the convictions 
in order to see whether during that period the accused has appa- 
rently shown a disposition to conduct himself properly or whether Emrrror 
there are indications that he has.during that period continued in aay Tat 
his previous course, though he may not have actually brought him- = — 
self within the clutches of the law. It is from this aspect that we 3% J. 
have ourselves considered the nature of the convictions and the ; 
evidence as to the conduct and reputation of the accused 
subsequent to the last conviction. The only other point which 

we find open to criticism is one in which the Magistrate, in our 

view, erred in favour of the prosecution. A mass of evidence was 

led to show that this person or the other had “suspected” the accus- 

ed to be guilty of this or that theft. The Magistrate has weighed 

the value of this evidence. He need not have done so for it has no 

value whatever. Time after time this Court has pointed out that 

the suspicions of a witness that a particular man committed, either - 

singly or with others, a theft in his house is wholly inadmissible. 

In this respect it should be clearly realised that a police officer 

stands in no stronger position than any other witness. 


Having considered the whole case at considerable length, we - 
have no hesitation in declining to interfere with the order of the 
Magistrate. == 


1929 





But we cannot leave the case here. The amount of time of 
the Court that is wasted in cases of this nature by the admission 
- of -a mass of inadmissible evidence, and the amount of time that 
is consequently also wasted in efforts by the superior Courts to 
eliminate that evidence, approaches to-a scandal. In most cases, 
if one were to go through the whole record scoring out the pass- 
ages that should never have found a place there, it is probable that 
not ten percent of the evidence would remain. It does not, of 
course, follow that that remaining ten per cent is not good and 
sufficient evidence. We do not suggest that it is wholly the fault 
of Magistrates. It is very difficult for them, in the press of their 
work, to check each statement as it is made by a witness. But it 
is part of the duty of the Magistrate to see that inadmissible evi- 
dence is not admitted on to the record. We think that the Magis- 
trate in cases of this description, where inadmissible evidence may 
so easily find entry, might well ask the prosecution, as each witness 
is put into the witness-box, to what point the witness’ evidence is 
to be directed. He will then know exactly what to expect and be 
in a position to refuse promptly to record statements that are not 
admissible. 


There are only two kinds of evidence which are properly ad- 
missible. Ordinarily speaking, the case will be governed by 
exactly the same rules of evidence as govern any other cases. ` A 
„witness cannot say what he suspects. If the prosecution khow 
that thg witness does suspect the accused of having taken part in a 
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theft, the prosecution can question that witness, before he is put 
into the witness-box, and ask him what are his reasons for sus- 
pecting the accused. They can |themselves ascertain from the 
witness what facts are within his| knowledge, and then put him 
into the witness-box to give evidence as to those facts, and it will 
be for the Magistrate to determine. whether those facts alone or 
supported by. other evidence create such a conviction in his mind 
as to justify calling for security} But a witness’ “suspicions” 
and his “allegations” that the accused is a thief, etc., are worth 
nothing and should not be admitted. The legislature has further 
provided that evidence may be given of the general repute of the 
accused. . This does not mean that the prosecution may place 
before the Magistrate a heterogeneous mass. of more or less vague 
and general statements by any witness who can be produced to say 
something on hearsay or otherwise, lable it “general repute” and 
ask the Magistrate to call for security on the strength of it. Yet 
this is undoubtedly a very’ general practice. A man’s general 


t 


repute, whether deserved or not, jis just as much a fact as any 


other facts which can be proved by a witness. If the witness is a 
witness to “general repute”, he may say: i 
The accused has the general reputation of being a man who 
habitually commits such and such offences. 

In addition to this the witndss may properly be put a few 
questions by the prosecution to show that he himself is in a position 
to know what the general reputation of the accused is. Further 
than this, on the mere question of |“‘general repute”, it is unneces- 
sary and generally undesirable to go in examination-in-chief. If 
the accused is defended, his counsell if he sees fit, can ask any ques- 
tions that may go to show whether the witness is really telling the 
truth when he says that the accused’s “general repute” is so and 
so. He may question him if he thinks fit as to when and under 
what circumstances he has heard the character of the accused dis- 
cussed. He may in fact test the credibility of the witness as to 
the real existence of the alleged general reputation in any such 
legitimate way. The Magistrate js, of course, at liberty to ask 


‘similar questions; and where the accused is not defended, or the 


Magistrate is not himself satisfied |with the cross-examination, he 
should satisfy himself by asking such questions as may seem desir- 
able. It is impossible, and we do not desire to lay down the exact 
course which such examination aa take, but we do desire to make 
it clear that the mere production of a string of witnesses who say 
that an accused person’s general i is so and so, can carry very 


‘little weight unless some attempt has been made to show that he is 


a person in a position to know the general repute: and there has 
been some reasonable attempt by the counsel for the accused or by 
the court to check the value of the evidence. . 

* Before concluding we must draw. attention to the impropriety 
of the District Magistrate, or the Deputy Magistrate, Mr. Anirudh 
Kishun Sharma, acting on his behalf, in forwarding to the,Sessions 
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Judge or to this Court the notes of the Prosecuting Inspector. 
Those notes may be of some value or of little value, as the case may 
be, for the purpose of instructing the Government Pleader who 
may have to support’the views of the District Magistrate at a 
later stage, but they are not material which ought to be placed 
before the court. The District Magistrate should have examined 
those notes for himself, and if there was any portion of them that 
contained material which he thought to be of value, he should 
have embodied that material in his own order. In the present 
case he appears to have accepted en bloc the Prosecuting Inspec- 
tor’s criticism and has simply attached them to his letter. Apart 
from the general impropriety of this course in this particular case, 
it was still more gravely improper. The Prosecuting Inspector had 
used language about the Trial Magistrate which was most un- 
becoming and improper. If the District Magistrate did not consi- 
der it part of his duty to reprove the Prosecuting Inspector for that 
language and saw nothing unfitting in a Prosecuting Inspector 
using such language about a Magistrate, that is possibly his con- 
cern. But he was very seriously wanting in a sense of what is 
proper in permitting a document containing that language to be 
forwarded to the Sessions Court or to this Court. We have no 
hesitation in recording our opinion that the Prosecuting Inspector 
ought not to have been guilty of the use of such language in regard 
to any Magistrate.- 

The result of our examination of the record is that we see no 
reason to interfere and reject the reference. 
Reference rejected 


Z ALTAF BEGAM (Plaintiff) _ 
: VETSUS - 
BRIJ NARAIN (Defendant) * 

Transfer of Property Act, Section 6 (d) and Clause (2)—Provisions of — 
Future maintenance allowance—Right to recover—Whether alien- 
able—Kharch-i-pandan—Nature of allowance—Mortgage and charge 
—Distinction between. oS ` 

The question whether the right to recover future maintenante 
allowance is alienable or not depends not on whether a charge has 
been created for the same but on the true intention of the parties. 
If the intention was that the right should be`restricted in its en- 

. , joyment\to the owner personally, it cannot be transferred under 
Section 6 (d); nor can a mere right to sue for the remainder of 
allowance that may fall due in future be transferred under 
Clause (2%) of the Transfer of Property Act. 

Gulab Kunwar v. Bansidhar, I. L. R. 15 All. 371, Haridas 
Acharya v. Baroda Kishori, I. L. R. 27 All. 38, Sher Singh v. 
Sri Ram, I. L. R. 30 All. 246 and Rani Annapurni v. Swami 
Natha, I. L. R. 34 Mad. 7, referred to. Subraya v. Krishna, 

- J. L. R. 46 Mad, 659 (F.æ.) and Tara Sundari Debi v. Saroda 
a í - * F. A. 339 of 1925 
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Charan Banerji, 12 Cal. L. J. 146, followed. 

‘Kharch-i-pandan’ is a personal allowance, and, in the absence 
of any clear provision in the deed signed by the prospective hus- 
band, fixing the allowance, in favour of his wife, that it was 
alienable, it could not be held| so on the mere fact that the pay- 
ment was secured by a charge/on immovable property. 

Khwaja Muhammad Khan y. Husaini Begum, I. L. R. 32 All. 
410, followed and Haris v. Hea L. R. 28 Cal. 621, referred 
to, 

There is a clear distinction! between a mortgage and a charge, 
~ the former being a żransfer of an interest in immovable property 

as a security for the loan, whereas the latter is not a transfer, 
though it is nonetheless a security for the payment of an amount. 


Fmsr APPEAL from a decrée of Basu Gauri Prasan, Sub- 
ordinate Judge of Pilibhit. 
A. M. Khwaja and Mushtaq Ahmad for the appellant. 
Uma Shanker Bajpai for the respondent. 


The judgment of the Court was delivered by 

SULAIMAN, J.—This is a plaintiff’s appeal arising out of a 
suit for cancellation of a sale deed dated September 2, 1921 exe- 
cuted by the plaintiff in favour of the defendant, and, in the alter- 
native, for a recovery of the amount of the sale consideration. 
Under a hypothecation bond dated September 21, 1913 the plaint- 
iff’s husband had undertaken to pay her a ‘monthly allowance of 
Rs. 75 and had hypothecated his village, Nagphan Risuya, valuing 
the deed at Rs. 10,800. There |were certain misunderstandings 
between the husband and the wife, and it is an admitted fact that 
she could not for a long time recover her monthly allowance. 
Eventually she sued her husband for recovery of the arrears and, 


__in execution of her decree, put the village for sale at auction. It 


was purchased by Hakim Zakir Husain Khan for a small amount, 
as the sale was apparently subject to the continuing charge. 
Thereafter she brought a second suit against her husband and the 
purchaser and obtained a decree on February 28, 1920 for about 
Rs. 5,554. This decree also remained unrealised. On Septem- 
ber 2, 1921 she executed the sale deed in dispute in favour of the 
contesting defendant, Brij Narain. The sale deed, as it stands, 
purported to transfer the decretal amount afore-mentioned, the 
amount of her maintenance allowance which had fallen due since 


. the decree and the future amounts which would fall due during 


the rest of her life with all rights to realise the same. The sale 
was for Rs. 7,500 which were to be paid in certain fixed instal- 
ments. There was a special covenant for forfeiture which we will 
‘discuss later on. The plaintiff’s case was that shë, being a parda- 
nashin and uneducated lady, did hot understand the terms of the 
deed thoroughly, which were not explained to her; that the de- 
fendant and her pairokar colluded with each other and falsely 
represented to her that only the aryears which had fallen due up to 
date were being transferred, and that she was never told, that her 
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future maintenance allowance fof life would also be sold under va 
the deed. She further asserted that there was an express under- {339 
standing that if the defendant should: make any default in the 
payment of any instalment, he would not be entitled to get back Axtar Becam 
the amount received and the sale deed would be cancelled, and gery Narann 
that accordingly as there were defaults made the sale deed has 
become void, and that it is invalid in law. These allegations were 
refuted in the written statement in which it was pleaded that the 
plaintiff executed the document after fully.understanding its 
terms, that the penal clause was unenforceable and that it was 
never agreed that the sale itself would be cancelled. 

The’ court below has decided most of the issues against the 
plaintiff but upheld her right to claim a forfeiture of Rs. 1,500 and, 
has given her a decree for the unpaid balance with interest. The 
plaintiff has appealed and the defendant has filed cross-objec- 
tions. 


The first question to ‘be considered is whether the plaintiff did 
not understand that her future maintenance allowance was also 
going .to be sold. Connected with this is the further question 
whether any misrepresentation was made to the plaintiff. The 
learned Subordinate Judge has disposed of both these points .to- 
gether and has considered hat the burden of proving both these 
matters lay on the plaintiff. He began his findings on issues 
Nos. 1 and 2 with the remark “to prove these issues the plaintiff, 
besides giving “her own statement has examined such and such 
witnesses”. He has then remarked “to.my mind the plaintiff has 
miserably failed to establish either of the two assertions” and has 
again said that her explanation that her relations and servants 
failed to explain to her the real nature of the sale was absolutely 
unbelievable. The learned Subordinate Judge has apparently lost 
sight of the fact that although the burden of proving any active 
misrepresentation was on the plaintiff, the onus of satisfying the 
court that the deed had been fully explained to and understood by 
the lady was on the defendant, because the plaintiff is undoubtedly 
a pardanashin and uneducated lady: In spite of this error in the 
judgment, we are of opinion that the finding of the court below 
that the contents of the sale deed, so far as it relates to the transfer 
of her future maintenance allowance, were fully understood by 
her. That the document was read over to her is proved by the 
evidence of the scribe, ‚Budh Sen, as well as that of the sub-regis- 
trar, Babu Sham Narain. At the time of the registration her 
husband was present though he declined to identify her. She cer- 
tainly had some, pairokars by her side, and, under these circum- 
stances, it is inconceivable that the document should have been 
written, executed ‘and attested and then registered without its 
having been read over-to the lady. We believe that the document 
was read over to her. “The reference to the sale of her future 
rights in the sale déed does now appear at only one place. It is 
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repeated at no less than three places, and it is made fully clear 
that the amounts which would become due to her during the rest , 
of her life with all the rights to realise the same were being sold 
to the vendee. The language of the document where these pass- 


ages occur is simple and clear, 'and when they were read to her, - 


there is no reason to suppose that she failed to understand their 


meaning. ‘The sub-registrar has jexpressly stated that he must 
have explained to the lady the things which were being sold, 
namely, the decree, the arrears which had become due, and the 
kharch pandan which would be due in future. Although the, 


’ lady denies this, we are not prepared to'take a different view from 


that which has been taken by the.court below. We must there- 
fore find it proved that the lady understood that her future rights 
were being transferred, and that there was no misunderstanding 
on her part as regards this point. | 


In this connection we may dispose. of an argument which 
has been pressed before us very strongly, namely, that the decretal 
amount was over Rs. 5,500, the amount which had since fallen 
due exceeded Rs. 2,000 and the capitalised value of the future 
allowance was considerable, and all these items could not have 
been intended to be sold for Rs. 17, 500 only. No doubt prima 
facie the cash consideration appears to be inadequate, but the 
plaintif was hard pressed for money, and ever since the agree- 
ment in her favour she had not been able to realise a single pice, 
and had been driven to sue for arrears twice. Furthermore, the 
recovery of future allowance might involve further litigation. 
Having regard to these considerations, we are unable to hold that 
the apparent inadequacy of consideration is sufficient to show that 
she did not intend to transfer her future allowance. 

The second point for consideration is whether it was 
covenanted that on failure of the payment of the instalments fixed 
in the sale deed it would stand cancelled. The particular expres- 
sion which has been the subject of considerable argument before, 
us is mutalaba mubayya ba dastur kaem rahenge. The learned 
Subordinate Judge has himself conceded that no doubt the penal 
clause ‘has been very unhappily and inappropriately worded’ and 
has remarked that the words no|doubt literally mean that the 
‘dues sold would remain intact’. | The learned advocate for the 
plaintiff urges that the meaning of, this is that the sale deed would, 
remain cancelled. ‘There are two further circumstances in favour 
of the plaintiff. The only persons who read over and explained 
the document to the lady were the scribe Budh Sen and the sub- 
registrar Babu Sham Narain. Admittedly no one else read it over, 
to her. Budh Sen, when asked in cross-examination to explain the 
meaning of the disputed phrase, said that by that phrase it was 
meant ‘the dues sold will remain as before’, that is, ‘will not be 
considered as sold’. Similarly the |sub-registrar has said that the 
words ‘mutalba nubayya’ mean the various demands which were 
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sold, namely, the decretalamount, the amounts which have become Cva 
‘payable and ‘the amount ‘which was to’ become payable in future. Tpz 
He considered that he put this interpretation on those words at the — 
time of registration which he was: puttirig then.- He reiterated his AHTa" Becam 
opinion’ and: stated that ‘mutalba'mubayya’ included to his mind gary Naran 
both, that is, the things sold and the'consideration for which they | —— 
were ‘sold. ‘If the language of the'document had been clearer or if Sulatan, T 
the plaintiff had sworn that she understood that the whole deed i 
-was to stand cancelled, we would have felt great difficulty in not 
cancellirig this deed. But no express words stating that the sale 
was'to be cancelled are'to be found in the document. Either 
through an omission on the part of her pleader or through her own 
wilful silence the plaintiff has omitted to state in’ her deposition 
that' she was’ made to understand ‘that the sale would stand can- 
celled ‘if the instalments were not paid. The statements of the 
‘scribe and the sub-registrar’ are obviously- based ‘partly on their 
recollection and partly on what they now understand as the mean- 
ing of the ambiguous expression. As it is the plaintiff who wishes 
to enforce this forfeiture clause against the defendant, we cannot 
interpret an ambiguous expression. in. the way in which she asks 
us to interpret’ it, when the language is not absolutely clear, and 
when she herself has failed to depose as to the true meaning which 
she understood by it. We also find that subsequently to the de- 
faults in- payment she went on receiving small sums of money up 
to June, 1923 without asserting any ‘right to cancel the sale. Even 
if she had: any such right, she must be deemed to have waived it. 
-We accordingly uphold ‘the view. of the court below, though on 
different grounds, that there was:no covenant directing that the 
sale itself would-stand cancelled if a default were made. 
‘+ The third. question is as regards the amount of which the 
plaintiff can claim forfeiture. ‘This part of the clause also is 
ambiguously worded. According to the plaintiff the whole amount 
which would have been paid up to date, would be forfeited if any 
default was made. According to the defendant only Rs. 1,500, 
which had been paid before the execution, were to be forfeited. 
The difference.of interpretation turns on one word ‘hai’. If this 
word had been ‘ho’, the plaintiff’s interpretation would undoubt- 
edly be the right one. If strict regard were not paid to rules of 
grammar and idiom, ‘hogaihai’ may be loosely used far ‘hogaiho’. 
The official translator has, interpreted this clause in the way the 
plaintiff wanted it to be interpreted. He has translated it as 
follows: poa hae ` 
_. . ‘Ifthe vendee shall fail tọ pay any one of the instalments ' 
- , , detailed below at the time fixed, he shall not be entitled to get 

“ pack any money out of the salé consideration which I the execut- 

ant shall have received before that time. ae: 


-= “Wel also think that if the intention of’ the parties had been | 


that.only the sum of Rs. 1,500 which had been paid at the time 
of the execution, would be forfeited, they would have expressly 
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mentioned this known sum and would not have used an indefinite 
and vague expression like the one|worded above. Such an indefi- 
nite expression was more likely to be used when the exact amount 
which was to be forfeited was not known at the time. On this 
point the evidence of the scribe, a witness for the defendant, is 
that the penal clause was that in| case of default of payment of 
instalment the vendee ‘could not claim the refund of the paid-up 
consideration from the vendors’. /The lady has sworn that it was 
also said before registration that if Babu Brij Narain should not 
pay the amounts settled in the time fixed, whatever was already 
paid would be forfeited. But taking the word strictly literally, 
the tense used’ is present perfect tense, which would support the 
defendant’s contention. In such 4 state of things it is impossible 
to hold that this ambiguous clause|was fully understood by her in 
the way in which the defendant wants it to be interpreted. We 
would therefore be unable to enforce the deed without Jeeps 
the plaintiff’s interpretation of it. 


The argument on behalf of the defendant, that such a for- 
feiture clause cannot be enforced, |cannot be accepted. The exe- 
cutant was a purdanashin and uneducated lady. If she is made to 
agree to sell her property on the understanding that a forfeiture 
clause will be operative in her favour and it is not explained to her 
that such a forfeiture was illegal and unenforceable, then if the 
defendant wishes to stick to the transaction, he cannot be allowed 
to repudiate the forfeiture clause,on the strength of which her 
consent had been obtained. Nor do we think that having regard 
to the small consideration for which rights of considerable value 
were being transferred and the necessity which the plaintiff felt 
for timely and regular payment being urgent, the terms of such a 
forfeiture clause were so improper and unreasonable as to demand 
relief in equity. 


The last question to consider is whether a transfer of her future 
right to recover the maintenance allowance was legally transfer- 
able. That there has been a considerable divergence of opinion on 
similar questions admits of no doubt. The counsel for the partjes 
have placed before us a number of rulings, all of which are not 
reconcilable with each other. 

So far as this Court is een it is now settled that a right 
to future ‘maintenance cannot ‘be! attached and sold in execu- 
tion of a decree. Gulab Kunwar v. Bansidhar’, Haridas Acharya v. 
Baroda Kishori? and Sher Singh v. Sri Ram’. Although these 
cases may suggest the general policy: of the legislature, they are not 
directly in point because they turnjon the meaning*of the expres- 
sion ‘right to future maintenance’ in Section 266 of the old Civil 
Procedure Code. | è 


The question before us is whether a private alienation of 
271893] I. L. R. 15 All. 371=[1893] A. v. N. 149 
2I L. R. 27 All. 38 ©? [1908] I. L. R. 30 All. sree A. L. 
J. R. 251 


i 


e 


2 


s goo tat od , 

ALR. % ; HIGH COURT: tg a “373 
P i na + 

such a right is valid in law. ‘This will depend’ mainly on the Cwm 
interpretation of Section 6(d) of the Transfer of Property Act. 1929 
No case of our High Court, which is directly in point, has been 
cited before us. Opinions in the other High Courts are some-A*T™® Becam 
what conflicting. In Rani Annapurni v. Swami Natha* a Bench pay Naram 
of the Madras High Court thought that a right to recover main- 
tenance was not property within the meaning of Section 6 and ex- 
pressed the view that although attachment and sale were pro- 
hibited, there was no prohibition against private alienation. This 
case was however subsequently overruled by a Full Bench of the 
same Court in Subraya v. Krishna’. The Bench which referred the 
case to a higher Bench thought that Rani Annapurni’s case was at 
variance with Section 6. Schwabe, C. J. came to the -conclusion 
that the right to be maintained conferred on a widow under a 
written document was a purely personal right and therefore clear- 
ly inalienable. Oldfield, J. differed from the view expressed in 
Rani Annapurni’s case and also held that the rights conferred by 
the deed were clearly personal. Coutts Trotter, J. concurred. 
This case is also authority for thé view that in order to ascertain 
whether the right was personal or whether the interest was in- 
tended to be restricted in its enjoyment to the owner personally, 
one should ascertain the intention of the parties, and such intention 
is to be gathered from the deed and the attending circumstances. 








Sulaiman, J. 


Opinion in Calcutta also has not been unanimous; but a most 
exhaustive judgment of Mookerjee, J. reviewing all the leading 
previous authorities is to be found in Tara Sundari Debi v. Saroda 
Charan Banerji. We Propose to quote a passage from the judg- 
ment as we agree with the view expressed therein. At. p. 153 the 
learned Judge remarked: 


A distinction appears to have been’ sought to be drawn between 
cases in which the maintenance was made a charge upon a definite 
property or was made payable out of a specific fund, and cases in 
which the grantee of the right of maintenance was not so pro- 
tected. This distinction, however, in our opinion, does not fur- 
nish a true solution of the question, whether the right is assignable 
or not, because, if the allowance is regularly paid by the person | 
liable, no question of enforcement of a charge upon any interest 
in immovable property arises; unless a default has been made, and: 
arrears are due, there is no charge to enforce. ‘Tlf answer to 
the question, therefore, whether the right to receive the main- 

, tenance is assignable or not, ought not to be made dependent upon 
the circumstance whether, in the event of failure of the grantor 
or his representative to make regular payments, the grantee is 
entitled to enforce a charge upon immovable property. 


At p. 157 the learned Judge examined the circumstances 
attending. the grant of the maintenance allowance in order tc 
ascertain the true intention of the parties, and came to the conclu- 


t [1910] LL. R. 34 Mad. 7 . 511923] L L. R. 46 Mad. 659 
j 811910] 12 Cal. L. J. 146 
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Cva sion that ‘the right from every p int: of. view, was, essentially- a 
i929 ` personal one and that there was no room for reasonable doubt that 
— such right was not assignable. RE 

ALTAF PECAN _.. We agree with the view expressed in the Full Bench of the 
Bay Naran Madras High Court and by Mookerjee; J. that the: question :whe- 


ther the-right to recover future: ae allowance is alienable 


- 








Sulaiman, J. 


same but on the true.intention ofi the parties. . If the' intention 
was that the righe should be. restricted in its enjoymént’ to` the 
owner personally, it cannot be .trènsferred under Section 6(d). 
Nor can-a mere right to-sue for the remainder ‘of: allowance that 
may fall due in future.be transferred under Clause (2). ; 
+», There being no. advance by way of loan, the agreement. -in 
question does not amount to a mortgage deed. It isan agreement 
.to:pay the monthly allowance with'a charge on a‘specific immov- 
sable property. Now there is a clear distinction’ between. a. mort- 
gage and a charge, the former being a transfer of an. interest in 
immovable property as a security for: the loan, ‘whereas the: latter 
is not.a transfer, though it is non¢theless a security for the pay- 
| ment-of an amount. . The right to recover. such allowance is not 
itself immovable property, and indeed no question of enforcing 
the charge arises so long-as. the amdunt has not fallen into arrears. 


the true nature of the maintenance allowance. The agreement of 
September 21, 1913 was’executed jn anticipation of the marriage 
‘of the plaintiff and the sum of Rs.|7 7s per mensem was fixed 4s an 
‘allowance fot her kharch pandan which has been ‘trarislated i in- 
‘accurately as pin money. ‘The praspective husband agreed’ ‘in 
‘writing to ‘pay the allowance’ to the lady for ber life and if he 
failed to pay it, the lady was entitled to realise the same. “The 


the’.payment was‘secured by means of a charge. on -immovable 
property: : The deed nowhere mentions that the amount could 
be claimed by the lady’s’ representatives. Of course as the allow- 
ance was to subsist during her lifetime only; her heirs could not 
get it, but there is not’ even a ention that her, transferee can 
‘retover ‘it. Nowhere is it mentioned- that the “right” would be 
‘alienable.’ n From the: very. naturel of the allowance, which was 
intended so enable her to meet he: daily: expenses, it was a per- 
‘sonal allowance. All doubt on this point is, in our opinion, set 
zat rest by the observation of their Lordships of the Privy Council 
in the leading case of Khwaja Muhammad Khan: v. Husaini 
'Begum?. ‘There too there was an agreement to pay an allowance 
as kharch-i-pandan charged upon immovable’ property, At 
‘page 414 their Lordships remarked:, 

kharch-i-pandan, which literally means, bedbos expenses, isa 

personal allowance as their L elbise understand. to the wife 


customary among Muhammadan families of rank, especially in 
TI, L. R. 32 All. 41057 A. L. J. R.,871 . ° 


or, not depends not on whether a charge has-been created for. thé - 


In this view of the matter we must now proceed to examine 


agreement was to hold good during the lifetime of the lady and ` 


Jk, 
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“Uppe TÉdia, fixed either before or after the marriage and’ varying Cva 
according to the means and position of the parties... . Although D 
there is-some, analogy between this allowance and the pin money 


"in the “English system, it appears to stand on a different legal Arrar Tadini 
footing arising from difference in, social-institutions. 


Although both` kharch-i-pandan. and pin money were re- Bay Naram 
garded by. their Lordships as being amounts for the personal ex- Sulaiman, J. 
penses of the wife, there was a difference inasmuch as no obliga- 
tionto spend the money during coverture attached to the kharch- 
i-pandan. - In case of Haris. v.. Brown®, which is relied upon by 
the .respondent’s counsel, the ‘question whether the maintenance 
allowance wasa personal‘one restricted in its enjoyment or not was 
never raised ‘before their Lordships nor dismissed. 

“Ir thé’ present case, it is inconceivable that“there should have 
beén an intention that ‘the right would be transferable to strangers. 
At any rate, in the absence of any clear provision in the deed that 
it is ‘alienable, ‘we -are not Prepared to hold that it is so. The 
mere fact, that the payment.is secured by a charge on immovable 
property is by itself, as observed by Mookerjee, J., by.no.means 
conclusive. We- would therefore hold that. the, right to recover 
future ‘allowances: as they.fall due has not been validly transferred. 

As it is obvious that the cash consideration offered by the 
vendee was forthe whole contract of transferring her right to 
maintenance, past and future, and one part. of such cdntract is 
not enforceable in’ law,’ the whole contract on which the transfer 
is based must fall to’ the ground, ‘The plaintiff herself claimed 
the relief to have. the transaction set , aside.’ It would also be un- 
fair'to the defendant that he should be compelled to pay the whole 
consideration and yet not get any right to recover the future 
maintenance allowances. - In.these circumstances. we think it just 
and equitable that the sale deed dated September 2; 1921 should 
be cancelled and declared to:be.null and void and the plaintiff 
given a decree for recovery.,of the property so transferred on 
condition of the plaintiff, depositing in- the court below within 
six months from this date the whole of the amounts received by 
her together with interest at 6-per cent per annum, simple, as set 
forth in paragraph 11 of the plaint, after deducting any amount 
that, the, defendant. shall have received by- execution of the decree 
for past: arrears or by a separate suit. As-on the disputed points 
both parties- have, failed partially, we direct that they Should bear 
their own costs in -both-courts.. The amounts realised by the de- 
fendant will be.cerdited: to the plaintiff on the dates of such realisa- . 
tion and interest to that.extent would cease to run from such dates. 
If, the. amoune is. not deposited. within the. time : allowed, the suit 
will ‘stand. dismissed in, both courts... 3 o -¢t cucu! v 
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| ; 
AWADH BEHARI LAL AND ANOTHER (Opposite parties) 
; versus] ; 


FAHIMAN AND OTHERS (Applicants) * 


January29 Civil Procedure Code (V of 1908), Order 9, Rule 13 and Order 34, 





Datat, J. 


Dalal, J. 


Rule 3—Foreclosure decree passed exparte—Order setting aside 

decree—Jurisdiction. | 

A suit on a mortgage resulted) in a preliminary decree for fore- 
closure in pursuance of a compromise between the parties accord- 
ing to which plaintiff was entitled to recover a certain sum from 
defendant within nine months, jand, on non-payment, the pro- 
perty was to be foreclosed. On plaintiff’s application , under 
Order 34, Rule 3, Clause (3) a notice was issued to defendant 
but not served personally, and jon his failure to appear on the 
date fixed for hearing, a final decree for foreclosure was passed, in 
terms of which plaintiff became owner of property. Subse- 
quently, within the period of limitation, defendant succeeded in 
obtaining an order from the munsif setting aside the exparte 
decree. | 

Held: (1) that although no!notice was necessary, defendant 
had a right to appear and be heard and therefore was entitled to 
show sufficient cause for his failure to appear; 

(2) that as defendant had been prevented from appearing by 
want of knowledge of plaintiff’s' proceedings, the trial court had 
jurisdiction under Rule 13, Order 9 to set aside the exparte 
decree and had not exercised it irregularly. 

Mahadeo Pandey v. Sobha Nath Pandey, 24 A. L. J. R. 914, 
Ramj: Lal v. Karan Singh, I. L| R. 39 All, 532, Sital Singh v. 
Baijnath Prasad, I. L. R. 44 All. 668 and Bibi Tasliman v. Haribar 
Mabhto, I. L. R. 32 Cal. 253, followed. 

Civit Revision from an order of Basu SHAMBHU DAYAL, 
Munsif of Cawnpore. | 

Shiva Prasad Sinha for the applicants. 

Misri Lal Chaturvedi for the opposite parties. 

The following judgment was delivered by 

Datat, J.—This Court had the advantage of having all the 
law on the subject placed before him] with great care by Mr. Sinha 
and by Mr. Pande. 

The applicants are decree-holders and they complained that 
the final foreclosure decree passed under Order 34, Rule 3 of the 
Code’ of Civil Procedure for foreclosure in favour of the plaintiff 
has been set aside by the trial court without jurisdiction. This 


e was their main ground of attack. Mr. Sinha, however, developed 


his argument and submitted that even if the trial'court had juris- 

diction, it was not properly exercised. The suit on the mortgage 

resulted in a preliminary decree for foreclosure in pursuarice of a 

compromise between the parties according to which the plaintiff 

was held entitled tq recover a certain amount of money from the 
Civ. Rev. 320 gf 1928 
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defendant. The conditions were that the amount should be paid 
within nine months; that on such payment the property would be 
held to have been redeemed, and on non-payment the property 
was to be foreclosed. There could not be any foreclosure without 
a final decree of-the court under Rule 3. As required by law the 
plaintiff applied under Clause (2) of that Rule. That Rule is 
to the effect that where such payment is not so made, the court 
shall, on application made in that behalf by the plaintiff, pass a 
decree that the defendant and. all persons claiming through or 
under him be debarred from all rights to redeem the mortgaged 
property, and also, if necessary, ordering the defendant to put 
the plaintiff in possession of the property. There is, however, a 
proviso modifying the mandatory nature of the injunction to the 
effect that the court may, upon good cause shown, and upon such 
terms, if any, as it thinks fit, from time to time postpone the date 
fixed for such payment. I have quoted the Rule fully in order to 


` show that the defendant had an interest in making the payment 


when the plaintiff applied for the passing of the final decree, even 
though he was not prepared at that very time to pay the money 
decreed in the preliminary decree at once. 

On application by the plaintiff the court ordered a notice to 
issue to the defendant. It was not served on the defendant per- 
sonally. On the date fixed for hearing the defendant did not 
appear, and a final decree for foreclosure was passed. In terms 
of that decree the property was foreclosed, and the plaintiff became 
owner of the property. ; 

Subsequently within the period of limitation the defendant 
applied to have this exparte decree set aside. An order setting 
aside the exparte decree was passed by the Munsif of Cawnpore. 
This is an application in revision from that order. 

The first argument on behalf of the plaintiff was that the 
final decree could not be termed exparte because no notice to the 
defendant has been prescribed under Rule 3 of Order 34 of the 
Code of Civil Procedure. It has been held by a Bench of two 
Judges in this Court that no notice is necessary. Mahadeo Pandey 
v. Sobha Nath Pandey'. So it is not necessary to pursue this 
matter further. It was not held, however, in that case that by 
reason of no notice being necessary, a decree passed in the absence 
of the defendant would not be termed an exparte decree. The 
proceedings between the preliminary and the final decree in a suit 
for foreclosure, that is, between the decree prescribed by Rule 2 
and the decree prescribed by Rule 3, are held by this Court to be 


` proceedings iy suit. Ramji Lal v. Karan Singh? and Sital Singh v. 
: Baijnath Prasad’. For that reason my opinion is that the 


provisions of Order 9 will attach to those proceedings. 
Under Rule 6, when the plaintiff alone appears and’the defendant 


does not appear, the court passes an exparte decree. Such a decree 
3 [1926] 24 A. L. J. R. 914 è 21I L. R. 39 All 532015 A, L. J. R. 
2I. Le R. 44 All, 668=20 A. L. J. R. 602 448 
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can be set aside by the court under Rule 13 of Order 9. A Full 


Bench of the Calcutta High Court held i in Bibi Tasliman v. Hari- 
har Mabto* that a court had inherent jurisdiction to set aside an 
order passed in exparte proceedings. This was a case where the 
provisions of the Transfer of Property Act applied to proceedings 
in mortgage suits, and an application was made to set aside an 
order absolute for sale. It was conceded in that case also that an 
order absolute for sale may be passed without any notice to the 
judgment-debtor. Proceedings subsequent to the preliminary 
decree for sale were treated prior to 1908 as proceedings in execu- 
tion. No provision was made applicable to such proceedings for 
a re-hearing. Even so, the inherent power of a court to set aside 
exparte proceedings was recognized, In my opinion, after Act V 
of 1908 the case is much stronger because the proceedings subse- 
quent to a preliminary decree are proceedings in suit and a decree 
passed in the absence of the defendant must be considered an 
exparte decree, and there does not appear to be anything in the 
Code to prevent the provisions of Rule 13 of Order 9 attaching to 
such a decree. The same view was taken by the Bombay High 
Court in a case tried by the Presidency Court of Small Causes 
where the proceedings under Chapter VII of the Presidency Small 
Cause Courts Act (No. XV of 1882) were admittedly not pro- 
ceedings in a suit. The learned Judges who heard the reference 
were of opinion that the court of; ¡small causes had an inherent 
power to set aside an exparte order. | In the Allahabad case already 
cited of Mahadeo Pandey v. Sobha ath Pandey the two-learned 
Judges who delivered judgment found nothing in the case of 
Bibi Tasliman inconsistent with the view they had taken that a 
sentence was not necessary to be issued to the defendant under 
Rule 3. 

It cannot be denied, however, that the defendant was entitled 
to be present at the time of the passing of the decree. The trial 
court has rightly drawn attention to the form of the final decree 
for foreclosure where mention is specifically made of the court 
having heard the pleader for the defendant (Civil Procedure Code, 
Appendix D, form No. 10). When the defendant was at liberty 
to be present, I am of opinion that a a decree passed in his absence 
was an exparte decree. When the decree was an exparte decreé, 
the court had jurisdiction to set it aside. 

The next argument of Mr. Sinha was that the court exercised 
its jurisdiction illegally and with material irregularity in setting 
aside the decree. Under Rule 13 the court has power to set aside 
a decree if the court is satisfied that che defendant was not duly 
served with summons, or was prevented by any sufficient cause 
from appearing when the suit called on for hearing. The argu- 
ment was that when no notice was necessary’ there can be no 
question of his being prevented from appearing when the suit was. 


called on for hearing. What I think important to notice £ that 
tL L. R. 32 Cal. 253 
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though no notice was necessary, he had a right to appear and to be 
heard, and, therefore, he was entitled to show that he was pre- 
vented by a sufficient cause ftom appearing when the suit was 
called on for hearing. There are two distinct divisions of the Rule. 
One, dealing with summons and the othér independent of sum- 
mons, referring to a sufficient cause preventing appearance. In 
my opinion the trial court was right in holding that the defendant 
had sufficient cause to prevent him from appearing when the suit 
was called. He had engaged a pleader and in ordinary course 
would have thought that he would be informed of the date of 
hearing. ‘There was no particular date of hearing fixed under the 
preliminary decree. It-was open to the plaintiff to apply for the 
passing of a final decree at any time after nine months from the 
date of the preliminary decree. Under the circumstances the 
defendant was prevented from appearing on the date of the hear- 
ing of the final decree by want of knowledge of the plaintiff’s 
proceedings. The trial court had jurisdiction to set aside the 
exparte decree and has not exercised it irregularly. I dismiss this 
application with costs. 2 

Application dismissed 


ZALIM SINGH AND aNoTHER (Defendants) 
versus 
RAGHUNANDAN anp oruers (Plaintiffs)* 
Pre-emption Act, Section 5~-Three mahals in village—Wajibularzes of 
only two recording a right—Suit for pre-emption—When does not 
lie—Right not shown to exist in parent village. 

Where there were three mahals in a village and the wajibul- 
arzes of only two recorded a right of pre-emption, the mahal 
in which the-property sold was situated not recording any such 
right, beld, that a suit for pre-emption in the third mahal did not 
lie and it was not shown that the right of pre-emption existed 
in the parent mahal or village. 

SECOND APPEAL from a decree of Mavutvi SYED ZIAUL 
Hasan, Additional District Judge of Cawnpore, reversing a decree 
of Basu Sarup Narain, Second Additional Subordinate Judge. 

Kailas Nath Katju-and S. N. Seth for the appellants. . 

Peary Lal Banerji and Ramakanta Malaviya for the respond- 
ents, 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is a defendants’ appeal arising out of a 
suit for pre-emption. ‘The first court dismissed the claim, but 
on appeal the,lower appellate court has decreed it, holding that 
there is no right of pre-emption in the mahal in which the pro- 
perty is situated. ‘There are three mahals in this village. Wajibul- 
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arzes for all the three mahals have been produced and only two ` 


record a right of pre-emption, and the third mahal in which the 
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property sold is situated does not record any right of pre- -emption 
at all. It only states that it is owned by a single proprietor. 

It is quite clear that the Act being applicable to the village 
in question, Section 3 allows the right of pre-emption only in 
accordance with the provisions of this Act. Under Section 5 a 
right of pre-emption is to be deemed to exist only in mahals or 
villages in respect of which any wajibularz prepared prior to the 
commencement of the Act records ja custom, contract or declara- 
tion. No wajibularz prepared of che mahal in question records 
any such right. Thus there is no|record of rights in respect of 
the area covered by this mahal which contains any such declara- 
tion. In our opinion the mere fact| that there are wajibularzes for 
other mahals would not be sufficient to allow of a right of pre- 
emption in this mahal. 

No earlier wajibularz of the aes before there was a partition 
has been produced in this case. The lower appellate court thought 
that because the wajibularzes of the other two mahals recorded 
similar customs, the wajibularz of the parent mahal or village 
must also have recorded a similar right. In our opinion 
such a presumption is by no means justified inasmuch as it is quite 
possible that the entry of such a right was made for the first time 
at the time of the partition when the three mahals were formed. 
In any case it was incumbent on the |plaintiff to show that there was 
a wajibularz prepared prior to the commencement of this Act in 
respect of this particular mahal or|village out of which it was 
formed which recorded such a custom or right. As the plaintiff 
failed to show that, the suit ought to have been dismissed. 


We accordingly allow the appeal and setting aside the decree 
of the court below, dismiss the plaintiff’s suit with costs to the 
appellants . 

Appeal allowed 


BADRUDDIN and oTHERS (Defendants) 
versus 
TEJ RAM AND OTHERS (Plaintiffs) * 

Bergal Regulation (XI of 1825), Section Bira and implica- 
tions of—Dbardhura, existence of—Whether applicable to case 
where yew channel cut by rive ;—Burden of proof—Pleadings— 
Plaintiff must allege all incidents of custom. 

There is no charm in the term ‘dhardhura’ and the mere allega- 
tion of the existence of the custom of ‘dhardhura’ cannot necessari- 
ly mean that the custom applies so as to confiscate what was, the 
day before, the property of another man. 

Kunjbebari Lal v. Jaimal Singh, [1928] 26 A. L. J. R. 625 
(F.B.) and Gulab Rai v. Girwar Singh, [1926] 25 A. L. J. R. 213, 
referred to. 

All customs that may have, from time immemorial, been 


* S. A. 1583 Of 1925 
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governing the’tights of the parties, shall continue to do so, in spite 
of the Regulation II of 1825. Such an immemorial custom may 

-be one applicable even to a case of a sudden change in the course 

of the river. Such a custom which has a very far-reaching 
consequence must be established by clear and cogent evidence 

- and all the incidents of the custom must be pleaded and will have 

- to be proved by the plaintiff. 

SECOND APPEAL from a decree of E. R. Neave Eso., District 
Judge of Bareilly, confirming a decree of C. Des Banerji ESQ., 
Subordinate Judge of Bareilly. i 

B. Malik for the appellants. 

S. N. Gupta for the respondents. 

The judgment of the Court was delivered by 

Mukerji, J.—This appeal and appeal No. 1584 of 1925 as 
also the appeals Nos. 1878 and 1879 of 1924 were connected for 
thé purposes of arguments, although the two sets of appeals are, 
in one sense, independent. We had heard the last mentioned 
two appeals, viz., Nos. 1878 and 1879 of 1924, and delivered a 
short judgment, which, however, had neither been signed nor sealed. 
On hearing appeals Nos. 1583 and 1584, we considered it desirable 
that the respondents’ counsel in the appeals Nos. 1878 and 1879 of 
1924 should be re-heard and we re-heard him accordingly. We 
are now in a position to decide all the four appeals on the same 
broad principle. f f 


It appears that the river Bhakra flows between several vill- 
ages, the village of Jatpura being on one side of the river. The 
defendants in each of the several suits out of which these appeals 
have arisen are the zamindars of the village of Jatpura. By suit 
No. 103 of 1923 the zamindars of village Hurhari, by suit No. 118 
of 1923 the zamindars of Mauza Mirnagar, by suit No. 112 of 1923 
the zamindars of Mauza Gularia and by suit No. 308 of 1923 the 
zamindars of Mauza Sangarh, each laid claim, separately, to certain 
tracts of land on the ground that these lands had been cut off from 
the village of Jatpura by the river Bhakra and had been attached 
to their respective villages. It was alleged on behalf of the plaint- 
iffs that there was a custom by the name of “dhardhura” by which 
the deep stream of the river has always been the boundary between 
the village of Jatpura on the one side and the respective villages*of 
the plaintiffs on the other. The defence was, in some cases, that 
there was no such custom of “dhardhura” as hag been alleged and, 
in others, while it was admitted that there was such a custom 
of “dhardhura” it was contended that that custom did not cover the 
present case. A distinction was sought to be drawn on the 
ground that, on this particular occasion, the river had not merely 
shifted its course on a wide bed, but had entirely made for itself 
a new channel, with the result that a large tract of land without 
even being submerged, became divided by the stream. It was 
contended that the custom alleged did not cover a case like this. 

Oyr attention has been drawn to a recent case decided by a 
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Bench of five Judges of this Court! viz., Kunjbehari-Lal vw. Jaimal . 
Singh’. This case draws attention| pointedly to one thing and it 
is this. The term “dhardhura” is|not a term of art and a-mere 
statement that there is a custom of ‘jdhardhura”’ does not necessarily 
mean that the custom is wide enough to apply to a case where an 
entirely new channel is cut by a river. In the Full Bench case, the 
plaintiff laid claim to what was undoubtedly his property before 
the river Deoha carved out for itself a new channel. The plaint- 
iff said that the land on the other [bank of the new channel con- 
tinued to be his property-in spite of the coming into existence of 
a new channel. The defence was|that a custom of ‘“dhardhura” 
prevailed and by it the deep stream of the river formed the 
boundary between the villages of ithe parties. The plaintiff ad- 
mitted that there did exist a custom of “dhardhura” but he said that 
such a custom did not apply to the|circumstances of the particukir 
case, viz., where a new course is dug.out by a river for itself. 
The defendants failed to prove that the custom alleged by them 
and admitted by the plaintiff was |wide enough to cover the case 
before the court. The result was that the Full Bench agreed 
with the court of first instance in idecreeing-the plaintiff’s suit. 

It is clear from the Full Bench case that there is no charm in 
the term “dhardhura” and that the mere allegation of the existence 
of the custom of “dhardhura” cannot be taken to mean that the 
custom applies so as to confiscate what was, the day before, the 
property of another man. It will be noted that the case of 
Gulab Rai v. Girwar Singh” was referred to and considered by the 
Full Bench. It will be also noticed that one of the learned Judges 
who was party to the earlier case was a party to the Full Bench 
case. There are a few sentences |in the earlier case which are 
capable of being construed as apes down that it is enough to 
pronounce the words “dhardhura”lin order to make it applicable 
to a case of the cutting out of a new channel by a river. With all 
respect, the case of Gulab Rai v. Girwar Singh was decided rightly 
on its own merits, and on the evidence before their Lordships. At 
the end of the first paragraph of the judgment there occurs the 
following sentence:— 

‘ In the present case, an immemorial usage is established of old 
settlements and it is not denied that on several occasions in the 
past land cut off by the river has been incorporated in the opposite 
village. 

The Bengal Regulation No. 11 of 1825 by Section 2 lays down 
that where an immemorial custom determining the rights of 
proprietors of two or more contiguous estates divided by a river 
exists, such custom shall govern their rights. Am instance is 
quoted, there, of such a custom, but! such instance is not exhaustive. 
There may be other kinds of customs. Evidently the Regulation 
means that where any custom (proyided it is not unjust or against 
the law) exists, that custom alone will prevail and it is only in the 
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absence of a custom that the rule laid down by the Regulation shall Cva 

- apply. The custom that may prevail at any particular locality, 1939: 
may be’a custom absolutely identical with the rule laid down by —— 
the Regulation itself, or the incidents of the custom may be differ- Bapruppin 
ent from the rule laid down by the Regulation. In the illustra- tey Ran 
tion given in Section 2 of the Regulation, there is nothing which = —— 
implies that the custom quoted is a custom by which estates, cut Mekern J 
off by the sudden change of the course of a river, cease to be the ` 
property of the original owner. This will be clear from the 


language of the entire Section. It runs as follows:— 

Whenever any clear and definite usage of Shekust pywust, respecting the 
disjunction and junction of land by the encroachment or recess of a river, may 
have been immemorially established, for determining the rights of the proprietors 
of two or more contiguous estates divided by a river (such as that the main 
channel of the river dividing the estates shall be the constant boundary between 
them, whatever changes may take place in the course of the river, by encroach- 
ment on one side and accession on the other), the usage so established shall 
govern the decision of all claims and disputes relative to alluvial land between 
the parties whose estates may be liable to such usage. 


It will be noticed that the framers of the Regulation were not 
considering at all a case of what is known under the Roman law 
as avulsion, i.e., tearing out of an estate by the sudden change in 
the course of a river. The words underlined in the above quota- 
tion will amply justify this view. But, as we have already stated, 
all customs that may have, from time immemorial, been governing 

‘the rights of the parties, shall continue to do so, in spite of the 
Regulation 11 of 1825. Such an immemorial custom may be one 
‘applicable even to a case of a sudden change in the course of the 

- river, as this Court had before it in the case of Gulab Rai v. Girwar 
Singh’. Only such a custom which has a very far-reaching con- 
sequence must be established by clear and cogent evidence. A 
mere statement, therefore, that a custom of “dhardhura” exists 
will not be enough, where a custom is pleaded. All the incidents 
_of the custom must be pleaded and will have to be proved. 

Having cleared the ground as to what was essential to be plead- 

ed and established by the plaintiffs in these cases, we have examined 

“2 the several judgments. While we find some indications that in 

- his judgment in suit No. 112 of 1923 (S. A. No. 1878 of 1924) 

-the learned Subordinate Judge was prepared to find for a custam 

., such as would cover the sudden change of a river, there are also 

Č indications that the learned Judge was led away by the literal 
meaning of the word “dhardhura”. He says: ý 

ž The term dhardhufa is very expressive, it literally means that 

the channel of the river is the boundary. . 

In sentences which follow, the learned Subordinate Judge 
rightly puts forward the respective cases of the parties, but we are 
not quite sure that he realised the full significance of the defence. 
The learned Judge in appeal, Mr. Saksena, was certainly led astray, 
to a greater extent, by the term “dhardhura”. At one place in his 
judgment he says: i 


à 225 A. È. J. R. 213 


j 
j 
[j 
1 


384 HIGH COURT [1929] 


Cvi. In the present case it has} Leen proved that the custom of 
=~ ‘dhardhura,’ i.e., the stream is the boundary, prevails in the village 





1729 and there is no difficulty in the application of the custom as to 
Bapruppin the land gained by gradual accretion or by sudden change. 
tae ae It appears that the learned Judge was not prepared to draw 


any distinction between the land gained by gradual accretion and 
-~ Mrkery,J. land gained (if the word ‘gained’ can be properly used) by 
’ sudden change. The appeals in the two suits Nos. 112 and 308 of 
1923 were decided by the same learned Judge. The two other 
suits, viz., 103 of 1923 and 118 of i923 were decided by the same 
Subordinate Judge who had heard the two other cases, mainly by 
reference to his own previous judgment. ‘The appellate court in ` 
these two cases was presided over by a different Judge. That 
learned Judge, it appears to us, took it for granted that the rule 
of “dhardhura” applied, without lany further proof, to a case of 
sudden change in the course of a bee He was cognizant of the 
defendant’s case. But he laid the burden of proof on the defend- 
ants, although it is clear to us that it was for the plaintiff, who 
claimed what was, so to say, a d: y before, the defendant’s land, 
to prove the custom by which they claimed. The learned Judge 
says: ‘ 

7 One significant fact emerges from this, and that is that the 
appellants (defendants) have been unable to give any instance in 
which a block of land on one side of the stream has been in the 
possession of the zamindars of the village on the opposite side. ` 
Had the rule of ‘dhardhura’ been interpreted in the past as they ~ 
would now have it, there must have been cases in which recog- 
nisable plots of land of greater] or less size were cut off by the river 

` and separated from the village to which they had originally 

belonged and such plots would have continued in the possession 

of their old owners. - ; 

This, as we have said, is putting the burden of. proof on 

wrong shoulders. In the earlier judgment of Mr. Saksena, we find 

that he was pressed with the argument that the plaintiffs had not ' 

proved any instances by which the custom alleged applied to the 

present case. Mr. Saksena recognised that there was some force in *- 

the argument and thereby recognised the rule of law that the. 

btirden of proof lay on the ae In this, no doubt, he was 





, right. - 
. With respect to the claim relating to the village of Hurhara, 
a distinction is to be drawn. le claim was based, in the alter- 
native, on custom and contract. If there was no custom, 
no contract in derogation of the foe of law as laid down by the 
Regulation 11 of 1825 would, probably, be binding on the parties, 
especially where they were not dealing with the present circum- 
stances but with future contingencies. This will be a matter 
which will have to be considered by the courts below. The result 
is that we set aside the decrees of che court of first instance and 
the lower appellate court and remand the suits to the court of 


first instance with the direction [that they will be re-trfed after 
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giving the parties a further opportunity to adduce evidence.” In 
deciding the cases, the court will have the observation of this 
Court as to the necessity of the plaintiffs’ proving the incidents of 
the alleged custom, viz., whether they cover a case of avulsion or 
sudden change in the course of the river. Costs here and hitherto 
will abide the result. 


MANOHAR SINGH (Applicant) 
versus 

. KING-EMPEROR (Opposite party)* 
Criminal Procedure Code, Sections 139A and 137—Preliminary and 

formal inquiries—Nature and scope of—~Procedure. 
Having regard to Section 139A ofthe Criminal Procedure Code 
a criminal court is not directed, on the opposite party showing 
cause, to consider directly the question of his bona fides at all, but 
to consider whether there is any reliable evidence in support of 
his denial.” This preliminary enquiry is clearly different from the 
formal inquiry which may have to be held later under Section 137 
if the Magistrate finds that there is no prima facie reliable evi- 
dence in support of the denial. © The Magistrate is left an absolute 


a4 discretion as to how far he will go or upon what materials he 


will act in considering whether the defendant seems likely to have 
“such a case in support of his denial as may make it seem unfitting 
for the criminal court to proceed and it is within his inherent 
- jurisdiction to stay the proceedings until the matter has been 
decided by a competent civil court on such conditions as may 
seem fit in the varying circumstances of each case. 
Munna ‘vy. Emperor, I. L. R. 24 All. 361, Ghurahu v. Shakal 
Raj, 24 A. L. J. R. 112 and Raghunath v. Emperor, 23 A. L. J. R. 
‘187, referred to. ; : 
~.. CRIMINAL Revision from an order of Basu Tirtoxt Natu, 
Additional Sessions Judge of Moradabad. 
Sailanath Mukerji for ‘the applicant. 
_ M. Waliullah (Assistant Government Advocate) for the 
Crown. - Í E 
The following judgment was delivered by 
Boys, J.—The applicant applies in revision of an order under 
Section 140 of the Code of Criminal Procedure directing him to 
remove a portion of his house on plot No. 43 across which there is 


` held to be a public right of way. -I have had considerable diffi- 
` culty in -ascertaining what are the actual facts. It appears that 


upon the defendant filing a written statement, a Naib-Tahsildar 
was called on to make measurements and report. I had proceeded * 
thus far with the commencement of this judgment on the case 
as stated by counsel when I referted for -another point to the 
written statement, and from that it appears that the Naib-Tahsil- 
dar had already made his measurements and made a report. This 
fact is sufficient to indicate the difficulty I have had in arriving 
5 * Crim. Rev. 825 of 1928 
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at the facts to which I am asked to apply the law. I will, there- 
fore, proceed to state what is the case of the applicant for it is for 
him to show that there is proper: ground for interference. The 
case, then, as stated on behalf of the applicant, is that upon receipt 
of a notice issued under Section 133, the applicant appeared to 
show cause; that he showed that! icause by filing a written state- 
ment; that in that written statement there was a denial that there 
was any public right of way over the plot in question; that the 
Magistrate did not, as he was required by law to do, under Sec- 
tion 139A (2), enquire into the’ matter and determine whether 
there was “any reliable evidence” in support of the applicant’s 
denial; that if he had done so, he would have felt compelled to 
stay the proceedings until the matter had been decided by a com- 
petent civil court; that he had no power to proceed direct to the 
holding of the formal i inquiry under Section 137. It is said that 
this irregularity vitiates the final order. In the first place, counsel 
is not able to satisfy me that there was in fact no such inquiry as 
is mentioned in Section 139A (1), and on that ground alone I 
should have to dismiss the revision. Secondly, counsel has not 
been able to state what materials his client had ready to which the 
Magistrate could direct any preliminary inquiry. But, on the 
other hand, I have nothing to satisfy me that the Magistrate con- 
sidered the ‘possibility of holding or the obligation to hold any such 
inquiry, and I think it is desirable to state what in my view is the 
procedure that should be followed. It is matter .of common 
knowledge that prior to the amendment of Chapter X by Act 18 
of 1923 the courts had engrafted on the Code a law which may be 
generally stated as havirig the effect of casting on the Magistrate 
the duty of determining whether a claim to title made by the 
opposite party was bona fide or mala fide, and directing the Magis- 
trate, if he found the claim to be bona fide, to refer the parties to 
the civil court. This graft on the Code of Criminal Procedure 
was no doubt dictated by a feeling that it was undesirable, where 
there was really some reliable evidence of title in the opposite 
party, to allow the criminal courts to order the destruction of - 
property. 

. As it seems to me, the legislature desired to clarify the law on’ 
this point by the enactment of Section 139A. It will be noticed, 
however, that the legislature has very carefully avoided any refer- 
ence whatever to any consideration of the bona fides of the denial 
of the opposite party except so far as there may be definite reliable 
evidence of that bona fides. The court has not been directed, on 
the opposite party showing cause, 'to'consider directly the question 
of his bona fides at all, but to consider whether there is any reliable 
evidence in support of his deniall The merit of this is obvious. 
A person may make a denial absolutely borfa fide, but he may 
have no reliable evidence to put forward in support of his denial. 
He may have in fact no evidence to put forward at all. A denial 
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need not necessarily be mala fide because a person cannot produce Cemar 
` evidence to support his denial. He may have a perfectly honest 999 
belief in his own denial. Bona fides was therefore a bad test — 
to apply, and the legislature has substituted a much better one. Manowar 
On the applicant showing cause, the Magistrate must “inquire” gea 
into the matter and determine whether there is “any reliable Emerror 
evidence”. This “inquiry” is clearly something to be kept quite gyn 
distinct from the formal inquiry which may have to be held later 
under Section 137 if the Magistrate finds that there is no prima 
facie reliable evidence in support of the denial of the opposite 
party. l f 

But I do not think that this Court should dictate any further 
than the legislature has gone as to the nature of that inquiry. 
There are other cases in the Code, cf., Section 476 and Sec- 
tions 523, 524, where a Magistrate has to hold an inquiry, but 
where nothing is laid down as to the form that inquiry shall take. 
It appears to me the legislature, of deliberate purpose, has refrained 
from binding the hands of the Magistrates in a class of cases in 
- which the circumstances may be of infinite variety. As it appears 
to me, the Magistrate is left an absolute discretion as to how far 
he will go or upon what materials he will act in considering whe- 
ther the defendant seems likely to have such a case in support of 
his denial as may make it seem unfitting for the criminal court to 
proceed. The opposite party may be able to produce along with 
his written statement or after any such interval as the court may 
see fit to allow him, title-deeds, or maps or affidavits or any other 
material that the court may see fit to accept in support of his 
denial and indicating that he has reliable evidence. It is not 
merely because he produces material of some sort that the court is 
bound to stay the proceedings. The court has to consider whether 
there is any reliable evidence, and some force must be given to the 
word “reliable”. If no material is produced before the court 
’ suggesting that there is likely to be any reliable evidence in support 
of the opposite party’s denial, it will proceed with the inquiry 
under Section 137. If in its opinion the plaintiff has some reliable 
evidence in support of his denial, it will, in the exercise of its dis- 
cretion, stay the proceedings till the matter is determined in the 
civil court. There is no direction in Section 139A as to which of 
the parties is to be directed to go to the civil court? but that 
appears to me to give rise to no real difficulty. The court is not 
directed to quash the proceedings altogether but to stay the pro- .« 
ceedings. Nor do I find any obligation on the Magistrate to force 
the opposite pafty or any particular party into court. It is clearly 
within its inherent jurisdiction to stay those proceedings until the 
matter has been decided by a competent civil court on such con- 
ditions as may to it seem fit in the varying circumstances of each 
case. 


Boys, J. 


I Imve only tried to indicate the lines on which it appears to 
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me clear the Magistrate should proceed and no particular phrase 
that I may have used is to be regarded as in any way in the nature 
of a direction to the Magistrate. f 

I agree with the view expressed by Mr. Justice Dalal in Crim- 
inal Revision No. 759 of 1928, decided on December 6, 1928, 
that it is unfortunate that Section 139A was put into the statute 
book in a later position than Section |137. The position given to it 
is apt to lead to its being overlooked when a Magistrate, who is not 
thoroughly familiar with the procedure, is studying Chapter X 
with a view to seeing how he shouldj proceed. I have been referred 
to Munna v. Emperor’; Ghurabu v. Shakal Raj? and Raghu- 
nath v. Emperor’. In Munna v. Emperor in one place the learned 
Judge says: | 

In the present case it is impossible to say that there was no 
bona fide claim put forward by the accused or that there was ho 
reliable evidence in support of his denial. 

IT have already given my reasons for deprecating any reference 
to the bona fides of the opposite party. In my view it has no 
longer to be considered whether the denial was bona fide or not, 
but only whether there was reliable evidence in support of it—two 
matters which, as I have explained, are to my mind very different. 

In reference to all these cases, if I may say so, it appears to me 
that a distinction was not borne in mind between the evidence 
which eventually came on to the record as a result of the pro- 
ceeding under Section 137 and the material which may have been 
before the Magistrate before he commenced the proceeding under 
Section 137. It is not at all certain that if the Magistrate had 
made an inquiry under Section 139A (2), he would have had 
before him all the material which he subsequently had as a result 
of the formal inquiry under Section'137. 3 

In this particular case I have, as I have already stated, no 
reason for being fully satisfied that the Magistrate did not hold any 
inquiry under Section 139A. But even if he did not do so, I do 
not think that I should now interfere on that ground alone, in 
view of the fact that without objection taken by the opposite 
party the inquiry proceeded under Section 137 and the Magistrate 
has found as the result of an inquiry much more searching than 
it was incumbent on him to have held under Section 139A, that 
there is in fact no reliable evidence in support of the denial. 

The question remains what order I should pass. It is clear 
that this Court would have power, to confirm the order of the 

*Magistrate, but I see no ground for holding that it has not also 
power to modify that order to such extent as may seem fit. I 
maintain the order of the Magistrate with this modification that 
its execution will be suspended for the period of six months. If the 
opposite party fails to obtain the decision of à competent civil 
court in his favour within six months, the order of the Magistrate 
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will be executed forthwith. If through no negligence of his own Camanat 


he is unable to obtain a decision in his favour within that period, {s29 
it will be open to him to apply to this Court for an extension. — 





With this modification the order of the Magistrate is maintained. oe 
i Eninenok 
; l A i Boys, J. 
RUSTAM SINGH anp oruers (Defendants) Cv 
© -versus : Sa 
BHOLA SINGH (Plaintiff) * 2 


Hindu Law—Joint family property—Grant of life-interest in lieu of — July 17 
maintenance to person not a Hindu widow—Inheritance, devolution 
of—Partition, effect of. i € RINOA h 

The right of a maintenance holder is not necessarily the right vrranm, J. 
allowed by Hindu Law to a Hindu: widow. . 
On H’s death his half share was inherited by his nephews and the 
‘ plots in suit were recorded as being in possession of S for main- 
tenance, the latter being not a Hindu widow but living with H 
as a permanent arrangement., Subsequently a partition took place 
between the nephews and two mahals were created, the plots in 
dispute being allotted to these mahals in equal portions, After 
the death of one of: the nephews and S, the sons_of the deceased 
nephew and the other nephew jointly applied for mutation with 
the result that the plots of S were taken into the two mahals half 
and half. Held, that when H granted a life-interest to S, he did 
not divest himself of all interest in the property, but that there 
was a vested remainder in him which on his death became vested 
in his heirs, i.e., the two nephews and as the sons of the deceased 
nephew had succeeded to their. father’s share, the surviving 
nephew’s suit for the whole of the property must fail. Munni Lal 
v. Phola, 25 A. L..J. R. 772, referred to. 
- Firsr APPEAL from a decree of Mavutvi Syep IFTIKHAR 

Husain, Subordinate Judge of Budaun. À 
Iqbal Ahmad and B. Malik for the appellants. 

Narain Prasad Asthana for the-respondent. 

The judgment of the Court was delivered by 

KENDALL, J.—This is an appeal from the decree and order of Kendall, J. 
the Subordinate Judge of Budaun giving the plaintiff a decree ip 

the following circumstances. The property in suit consists of 

certain plots in the village of Dosauli, pargana Bisauli. It used to 

be’ part of the property of one Hansraj, who died in 1875. On 

his death his half share in the village was inherited by his two 

nephews, Phul Singh-and Bhola Singh. The plots in suit, amount- e 

ing in area to nearly 70 “pakka” bighas, were recorded by the 

revenue courts 4s being in the possession of Mst. Subarni “for 

maintenance”. It is admitted that this Mst. Subarni was not- 

strictly speaking and according to Hindu Law the widow of Hans- 

raj, but had been living with him for a considerable time as a per- 

manent arrangement. N 
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In 1881 a partition between Phul Singh and Bhola Singh was 
carried out by the revenue courtsiand two mahals were created, 
the plots in suit being allotted to the two mahals in equal portions. 
Phul Singh died about 1900, leaving two sons, Rustam Singh and’ 
Dewan Singh, who are the defendent-appellants in the present 
suit. On October 8, 1921 Mst.; Subarni died. Mutation was 
made on a joint application of Bhola Singh on the one hand and 
Rustam Singh and Dewan Singh on che other, by which the plots 
of which she had been in possession were taken into the two mahals 
half and half, as had been the case in the partition of 1881, but in 
1925 the present suit was brought by Bhola Singh claiming that he 
had become the owner of the whole area on the death. of 
Mst Subarni, and asking for the ejéctment of the defendants from 
the plots of which they had taken possession. Bhola Singh’s plaint 
was based on the statements ‘of fact which are given above. He 
further said that Hansraj had in his|lifetime given about 300 bighas 
kham of sir land to Mst. Subarni aforesaid “in lieu of her main- 
tenance allowance, and the said Musammat had a life-interest 
therein”. Later on in paragraph § he said: 


On the death of the said Musammat the plaintiff, the rever- 
sionary heir of Hansraj deceaséd, became the exclusive owner of 
the miscellaneous property Knows after the name of Mst. Subarni 
according to Dharam Shaster. ! 

The defence was that succession to the property had opened 
on the death of Hansraj, and that) the plaintiff, the father of the 
appellants, and the appellants themselves became the owners, and 
that the life-interest of Mst. Subarni did not affect the succession 
in any way. i 

The learned Subordinate Judge decreed the plaintiff’s suit. 
He remarked: 3 ` 

In Hindu Law we find Ji if one has a life-interest in the 
property of another, the immediate heir of the owner does not 
inherit the property. The inheritance devolves upon the person 
who, if the original owner were alive up to the death of the 
person holding life-interest, would inherit it under the Hindu 
Law. .... After the death of Hansraj the plaintiff or Phul had 

* no right in the property. ...,. . In the partition the plots were 
shown in possession of Mst. Subarni as her muafi khairati, So 
when, she has died the person entitled to the land should get it, 
It is the plaintiff who is entitled, as shown above, and not the 
defendants. | 

This would be a fair statement of the law if Mst. Subarni had 
been a Hindu widow and had succeeded to a widoy’s interest in 
the disputed property. It is not However even the case set up by 
the plaintiff that she was a Hindu widow. She only had a life- 
estate in lieu of maintenance. It has been argued that the right 
of a maintenance holder must necessarily be the right allowed by 
Hindu Law to a Hindu widow. If we were to accede to this argu- 
ment we should undoubtedly uphold the decision of the court 


t 


A.L. J.R. HIGH COURT 391 


below. We have been shown however. no authority that would 
justify us in holding that in merely granting to Mst. Subarni a 
life-estate in ‘lieu. of ‘maintenance, Hansraj was granting her a 
widow’s estate, or that he was divesting himself of all interest in 
‘the property granted to her. We have been referred to the case 


of Munni Lal v. Phola'. A Bench of this Court was there consi-. 


dering the nature of the interest possessed by a mother in a Hindu 
family, in property allotted to her on partition between her sons, 
and they remarked: 
We may, however, mention that the argument of the learned 
vakil for the appellants that in case she had obtained this property 
in lieu of maintenance, there would be a limited estate with a 
vested remainder, cannot be accepted. ' 

The Bench was there considering the question of whether the 
‘interest possessed by the mother would revert to the joint family 
estate on her death, but they certainly imply that they could not 
accept the argument that during her lifetime there was a vested 
remainder. It is sought to extend this proposition to the present 
case, but we are not prepared without express authority to go so 
far. Thé mere fact that a widow or a mother in a Hindu family, 
who secures an interest in the joint family estate either by succeed- 
ing to the husband or by partition with her son, obtains an interest 
that is limited in time by the extent of her life, does not neces- 

_ sarily imply that any other person who obtains a life-interest in 
such an estate must have all the privileges which have been ac- 
corded to a Hindu widow or mother. That is the argument on 
behalf of the respondents and, as we have said, we are unable to 
agree to it. On the contrary, we are of opinion that when Hans- 
raj granted a life-interest to Mst. Subarni he did not divest himself 
of all interest in the property, but that there was a vested remain- 
der in him which on his death became vested in his heirs, that is to 
say, in his two nephews, Phul Singh and Bhola Singh. - The 
defendant-appellants have succeeded to Phul Singh’s share and the 
plaintiff’s suit for the whole of the property must therefore fail. 
We therefore allow the appeal, set aside the decree and order of the 


lower court and direct that the plaintiff’s suit be dismissed with’ 


costs in both courts. , 
Appeal allowed 
1[1927] 25 A. L. J. R. 772 
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MUL CHAND (Plaintiff) 
VEYSUS 
PIARE LAL AND ANOTHER (Defendants) * 
Civil Procedure Code, Order 17, Rule 3 and Order 9, Rule 8—Persistent 
absence of plaintif—Decision on merits—Effect of —Order refusing 
‘to restore suit—Appeal—Jurisdiction. 
When the plaintiff is persistently: absent, the court cannot 
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decide a suit on the merits.| To pass a decree under Order 17, 
Rule 3, there must be circumstances which would bring the case 
under the provisions of that Rule. When no such circumstances 
- existed excepting the fact that the plaintiff was absent and there 


was no order granting him time to produce evidence or to per- .* 


form any act and nevertheless a decree was passed purporting to 
be under Order 17, Rule 3, beld, that the decree was really under 
Order 9, Rule 8 and the lower appellate court had jurisdiction to 
hear the appeal from an order ee to restore the suit. 
Civi. Revision from an order of J. N. MusHran Esq., Sub- 
ordinate Judge of Etah. j 
Gopi Nath Kunzru, for theiapplicant. 
Panna Lal, for the opposite parties. 
The following judgment was delivered by 
Daar, J.—The lower appellate court was mistaken in refus- 
ing jurisdiction. The suit of the plaintiff-applicant was really 
dismissed under Order 9, Rule |8, whatever the trial court may 
have thought. The suit came lup for hearing on February 16, 
1928, when it was adjourned to March 16. At that time there 
was no order that the plaintiff was granted time to produce evi- 
dence, or to cause the attendance of his witnesses, or to perform any 
other act necessary for the further progress of the suit. March 16 
was a holiday and the case was taken up on March 17. The plaint- 
iff was not present on that date slso and the suit ought to have 
been dismissed in the presence of the defendant under Order 9, 
Rule 8. Instead of doing so, the court granted time to the 
defendant to produce his witnesses and on March 19 heard the 
witnesses of the defendant again in the absence of the plaintiff. 
When the plaintiff is persistently, absent, the court cannot decide a 
suit on the merits. To pass a|decree under Order 17, Rule 3, 
there must be circumstances which would bring the case under the 
provisions of that Rule. In the present case all that is known is 
that the plaintiff was absent. |There is no order granting him 
time to produce evidence or to perform any act. Under the 
circumstances though the decree purports to have been passed 
under Order 17, Rule 3, it was really one under Order 9, Rule 8, 
and the lower appellate court had jurisdiction to hear the appeal 
from an order refusing to restore the suit. I set aside the decree of 


- the lower appellate court and direct it to try Miscellaneous Appeal 


No. 21 af 1928 on the merits. Costs here and hitherto shall abide 


the result. 
| ' Decree set aside 
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p MANGALI PERSHAD AND ANOTHER (Plaintiffs) 
versus 


z BABU RAM ann oTHERs (Defendants) * 
Award—Signed by parties—Purportmg to partition property—Not in- 
admissible for want of registration—Relinquishment of right of 
redemption—By Hindu father—Without legal necessity and without 

benefit to family—Not binding on his sons. . 

An award does not require registration merely because it is 
signed by the parties to the reference and purports to partition 
the property, and, therefore, it is admissible in evidence. 

Tek Lal Singh, v. Sripati Chowdhury, 20 I. C. 860 and Wazir 

_ Al v. Mabbub Ali, 22 I. C. 412, referred to. 

Where a father gained nothing by relinquishment of his right 
of redemption he being under no personal liability to pay the 
mortgage money, nor was the redemption made for legal necessity 
or for the benefit of the family, beld, that the relinquishment was 
without consideration and not binding on his sons. 

SECOND ‘APPEAL from a decree of Mautvi FARIDUDDIN 
Anman Kuan, Subordinate Judge of Mainpuri, reversing a decree 
of Basu LacHMaAN Prasan, Munsif. 

Uma Shankar Bajpai for the appellants. 

Narain Prasad Asthana for the respondents. 

The judgment of the.Court was delivered by 

Kina, J.—This appeal arises out of a suit for possession of 
1|3rd share of a house. The house originally belonged to Mulu 
and, on his death, his three sons, Narpat, Ram Sahai and Alkhi, 
became joint owners of 1|3rd share each. Narpat mortgaged his 
-1[3rd share in 1901 to his brother, Ram Sahai, for Rs. 150, with 
possession. ‘The plaintiffs are the son and grandson of Narpat. 
They allege that they redeemed the mortgage in 1922 by payment 
of the mortgage money to Anokhey Lal, son of Ram Sahai. They 
alleged that, in spite of the redemption, Anokhey Lal and defend- 
ants 2 to 4, who are the sons of Alkhi, refused to allow the plaint- 
iffs to take possession; hence the suit. 

: The defence set up by defendants 2 to 4 was that in 1909 
there was a partition of the house ‘between the three brothers. 
The partition was in accordance with an arbitration award. Ac- 
cording to the terms of the award Narpat relinquished his. 1|3rd 
share in the house in consideration of release from liability to pay 
the mortgage money, and the two brothers, Ram Sahai and Alkhi, 
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were allotted.a half share each in the house. . It is pleaded, there- ° 


fore, that Narpat surrendered his equity of redemption and the 
plaintiffs had no right to make the so-called “redemption” in 1922 
and are not entitled to recover possession of Narpat’s share. 

_ The plaintiffs contend that they are not bound by the award 
of the arbitrators since they were no parties to it. Their father 
signed the award but his actién is not binding upon them since it 
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amounted to a relinquishment of his interests without legal neces- 
sity and without any benefit to the family. It was also pleaded 
that the arbitration award was inadmissible in evidence for want 

of registration. l 

The court of first instance repelled the pleas raised in defence 
and decreed the plaintiffs’ claim. The lower appellate court took 
the view that the arbitration award was valid and binding upon 
the plaintiffs and therefore dismissed their claim in toto. 

Three principal points are raised by the learned advocate for 
the appellants. 

The first point is that the award is inadmissible in evidence 
for want of registration since it amounts to a deed of partition. 
He relies upon the ruling of the Calcutta High Court in Tek Lal 
Singh v. Sripati Chowdhury’. In that ruling it was observed that 
a document which purports to be an award may amount to some- 
thing more than an award. If the parties to the reference affix 
their signatures to the award in token of their acceptance of the 
decision of the arbitrators, the award may become thereupon a 
deed of partition and may as such become compulsorily registrable. 
These observations, however, were obiter dicta. The court held 
that the document in question was an award, and, as such, was not 
compulsorily registrable. 

On the other side we have been referred to a decision of the 
Punjab Chief Court in the case of Wazir Ali v. Mabbub Ali’ 
which case is very much on all fours with the case before us. In 
that case also some brothers divided the family property between 
them and appointed arbitrators to!carry out the partition. The 
award was signed not only by the arbitrators but also by the four 
brothers. It was contended in that case also that the award was 
inadmissible for want of registration as it amounted to a deed of 
partition. It was held that the document signed by arbitrators 
as their award does not cease to be an award merely because the 
settlement was arrived at by the parties and was also signed by 
them. As an award it did not require registration. In our 
opinion the reasoning of the learned Judges who decided this case 
was, sound and we agree with the' view that an award does not 
require registration merely because it is signed by the parties to 
the reference and purports to partition the property. The award 
is, therefore admissible in evidence. 

The next contention is that the sons, namely, the plaintiffs, 
are not bound by their father’s acceptance of this award. On this 
point we are in agreement with the learned advocate for the appel- 
lants. In the first place, it is clear that there was no substantial 
consideration for Narpat’s relinquishment of his interests in the 
family property. He was not under any personal liability to pay 
the mortgage money as the mortgage was for possession, He 
gained nothing by relinquishment of his right of redemption and 


such relinquishment must be regardéd as without consideration. 
20 I. C, 866 . i cee I. G at 412 
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$ In the next place, it is clear that the relinquishment was not vn 
made for legal necessity or for the benefit of the family and in 
that view of the case also it is not binding on the sons. 
, The next point raised is that, in any case, the plaintiffs suit MANGALI 
should have been decreed as against Anokhey, defendant No. 1, aii 
since he had admitted the alleged redemption of the mortgage in Basu Ram 
1922 by receipt of the mortgage money. Here again we agree King, J 
with the contention of the appellant. Anokhey Lal is the son of aa 
the original mortgagee and he is admittedly in possession of half 
the house in dispute. He admits that the plaintiffs have not lost 
their right of redemption by reason of the family partition in 
1909 and that they have in ‘fact redeemed the mortgage by pay- 
ment of the mortgage money to him. We see no reason whatever 
why their claim for 1|3rd of the house should not be decreed as 
against Anokhey Lal. His father accepted liability for the 
plaintiffs’ mortgaged share by receiving Rs. 75 (half the mortgage 
money) from Alkhi at the time of the partition in 1909, and 
Anokhey Lal admittedly received the whole of the mortgage 
money from the plaintiffs in 1922. The plaintiffs are, therefore, 
entitled to recover possession of the 1|3rd share out of the half 
share which is in the possession of Anokhey Lal. 
_ We accordingly allow the appeal as against Anokhey Lal and 
decree the plaintiffs’ suit for possession of 1|3rd share in the house 
as against Anokhey Lal only. The appeal as against the other 
defendants is dismissed with costs throughout. Anokhey Lal 
. never contested the suit or appeals, so no costs are awarded against 
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SURJAN LAL (Applicant) CRIMINAL 
versus 
KING-EMPEROR tHRoucH THE CHAIRMAN, MUNICI- 
PAL BOARD OF JHANSI (Opposite party)* January 30 
Municipal Account Code, Section 132, Sub-sections 16 and 14—Octroi 
duty—Parts of a motor car—Exemption from duty— ‘Machinery 
and its component parts”. E 
Section 132, Sub-section 14 exempts machinery and its com- 
ponent parts from octroi duty and the machine of a motor car 
is included under this head together with its component parts. 
Where the applicant was convicted of bringing ous of the limits 
of the Municipality certain parts of a motor car without pay- 
ing octroi duty, eld, setting aside the conviction and sentence, 
that such parts’ were not liable to duty. Persons subject to” 
taxatiop are entitled to exemption under any head under which 
such exemption may be claimed. 
CRIMINAL Revision from an order of H. J. COLLISTER ESQ., 
Sessions Judge of Jhansi. f 
Iqbal Ahmad and Man Mohan Banerji for the applicant. 
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M. Waliullah (Assistant Government Advocate) for the, 
Crown. l 

N. C. Vaish for the opposite party. 

The following judgment was delivered by 

Datat, J.—I do not agree with the opinion of the learned 
Sessions Judge. The applicant has been convicted of bringing 
out of the limits of the Jhansi Municipal Board certain parts of a 
motor car, without paying octroi duty. The learned Judge held 
that these parts were chargeable with duty, because under Sub- 
section 16 of Section 132 of the Municipal Account Code, motor 
cars complete are exempted from payment of octroi but not parts 
and accessories of motor cars. This means that the Municipality 
is prepared to admit a camel but will strain at a gnat. On behalf 
of the accused it is argued that he can obtain exemption under 
Sub-section 14, which exempts from octroi duty machinery and its 
component parts. Machinery is defined as a machine or a set of | 
machines to be worked by electric, steam, water, fire or other 
power not being manual or animal labour. The machine of a 
motor car will certainly be included under this head together 
with its component parts. The agument of the learned Judge, 
however, was and it has been put before this Court in greater detail 
by the learned Assistant Government Advocate, that as motor car 
has been spcifically mentioned, we must not look at the other 
heading of machinery. This method of looking only at one por- 
tion of the Municipal Code and closing one’s eyes at any other 
portion is a fanciful method of interpreting rules. A water-tight 
compartment rule cannot be a correct one for interpretation. 
Persons subject to taxation are entitled to exemption under any 
head under which such exemption may be claimed. It is true 
that as the parts of motor cars are: not exempted from duty, the 
curious result will follow that parts of the body of a motor car 
will be liable to duty but parts of the machine of a motor car 
being exempted under Sub-section! 14, will not be. I hold that 
such parts are not liable to duty. 

All the revision applications shall be considered in accordance 
with this rule. In this revision No. 821 a cylinder head was im- 
ported. ‘This is clearly part of a machine and exempted under 
Sub-section 14. I set aside the conviction and sentence and order 
the fine, if any recovered, to be refunded. 

i ; Conviction quashed 
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KING-EMPEROR Te 
- VETSUS 
PREM alias PAMUN (Opposite party) * 


Penal Code, Section 457—-Conviction under—-Previous convictions— 


Consideration of—Duty of prosecution to draw attention to, of 


court. 

There is a duty cast upon the Trial Magistrate to see that all the 
material evidence is, if possible, before the court. But it, is 
primarily the duty of the prosecution to see that matters, such as 
the existence of previous convictions, are brought definitely to the 
notice of the court at the proper time. 

CRIMINAL REFERENCE made by Carrain R. H. G. Joans- 
TON, District Magistrate of Saharanpur. 

M. ' Waliullah (Assistant Government Advocate) for the 
Crown. 

The opposite party was not represented. 

The judgment of the Court was delivered by 

Boys, J.—This is a reference made to us through the Sessions 
Judge of Saharanpur by the District Magistrate of Saharanpur 
asking for an enhancement of the sentence of six months’ rigorous 
imprisonment passed upon Prem under Section 457 of the Indian 
Penal Code. The facts of this case are somewhat different to the 
Reference No. 883 of 1928 from the same district of which we 
have just disposed. .In that case there was no question but that 
the negligence which led to the omission to take into consideration 
the previous convictions was due solely to the negligence of the 
investigating of prosecuting officers. The Magistrate was not 
in the remotgst degree to blame. In this case we have read the 
various explanations and orders dealing with the fact that three 
previous convictions were not given, at any rate, full weight in 
awarding the sentence. It is unnecessary to examine the case in 
detail. It appears that the convictions were set out in detail in the 
charge-sheet sent up by the police. They were drawn to the 
attention of the Magistrate at the very commencement. The exist- 
ence of some convictions of some sort came to the attention of the 
Magistrate in a statement volunteered by the accused in answer to 
a question but not to a quéstion directed towards the existence of 
the convictions, and, the answer of the accused did not suggest the 
dates of the convictions, or the offences for which he was’ con- 
victed, or the sentences. which he received. After that there is 
nothing to show that anything was brought to the attention of the 
Magistrate. : The trial Magistrate has stated the case very frankly 
‘ and says that he has not. possibly time when trying his various 
cases to be examining the record to look for such matters as the 
possible existence of previous convictions, and says that the 
primary duty in this respect lies upon the prosecution. There is a 
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duty cast úpon the Trial Magistrate to see that all the material 
evidence is, if possible, before the court, and it is a duty which 
sometimes Magistrates do not fully discharge. But, on the other 
hand, it is a general duty, and that duty cannot possibly be held 
to relieve the prosecution from what is clearly primarily their duty 
to see that matters, such as the existence of previous convictions, 
are brought definitely to the T of the court at the proper 
time. In this particular case it; would appear that the accused 
would not have denied the existence of the particular convictions if 
they had been put to him, and did in fact voluntarily admit that 
there were previous convictions of some sort against him. As it 
cannot be said that the Magistrate did not have these previous 
convictions brought to his notice at all and was not to some, though 
a very slight, extent responsible ‘for not taking steps in regard to 
them, we might have been disposed, if the circumstances were 
otherwise, to set aside the conviction and sentences and to direct 
the court to proceed as from the date immediately preceding the 
judgment, and to question the a¢cused about the previous convic- 
tions, and, if necessary, to take evidence in regard thereto,” but we 
do not think in the present case that the interests of justice call for 
this further expenditure of public time and money. The last con- 
viction of the accused is said to have been on February 18, 1925, 
to one year’s rigorous imprisonment, and he presumably was 
released from jail somewhere in the beginning of February, 1926. 
The offence with which he has now been charged was committed 
on August 25, 1928. ‘There is, therefore, so far as the record goes, 
nothing against this man during'a period of two and a half years, 
and he has actually received a sentence of six months’ rigorous 
imprisonment. Under the circumstances we do not think ic 
necessary to interfere and with this expression of our opinion let 
the record be returned. . 
| 


JAMNA PRASAD (Defendant) 

l versus 

MOHAMMAD ZAHIRUDDIN KHAN (Plaintiff) AND 

ZAHURUDDIN KHAN AND ANOTHER (Defendants)* 
Pre-emption Act, Sections 11 and 12—Petty proprietary interest—W be- 

\ ther ¢ pre-emptible—Section 4; Sub-clause (3)—Land covered by 

' buldings—Not exempted from operation of the Act—"Attached to 

the earth”, meaning of the expression. 

Under Sections 11 and 12 of the Pre-emption Act a right of 
pre-emption accrues in favour of the co-sharers in the mahal even 
when a petty proprietary interest is transferreds and land covered 
by buildings which are attached to the earth are not exempted 
. from the operation of the Act. 

Abdul Khan v. Shakira Bibi, 25 A. L. j R. 1061, referred to, 

-SECOND AppEaL from a decree of D. L. Jorunsron Esq, 
= 5. A. 126% of 1926 
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District Judge of Pilibhit, confirming a decree of THAKUR LAL 
Buacwati Daya SINGH, Munsif of Pilibhit. 

Uma Shankar Bajpai for the appellant. 

O. Carleton, H. S. Mohammad Husain and Mushtaq Abmad 
for the respondents, 

The judgment of the Court was delivered by 

KENDALL, J.—Three points have been urged in this appeal. 
The first is that an isolated plot of land is not pre-emptible under 
the Act. We are unable to accept this condition. Under Sec- 
tions 11 and 12 a right of pre-emption accrues in favour of the 
co-sharers in the mahal even when a petty proprietary interest is 
transferred. 

The second point is that the land covered by such buildings 
is exempted from the operation of the Act. This contention also 
cannot be accepted. Section 4, Sub-clause (3) makes the Act 
applicable to land which includes things attached to the earth or 
permanently fastened to anything attached to the earth, when 
sold or foreclosed along with the land to which they are attached. 
This, in our opinion, includes buildings which are attached to the 
earth. We may in this connection point out that the expression 
‘attached to the earth’ has been defined in Section 3 of the 
Transfer of Property Act as meaning rooted in the earth or em- 
bedded in the earth as in the case of walls or buildings. There 
is no reason to suppose that that expression in this Act has a 
different meaning. It is by virtue of such a definition that house 
property is treated as immovable property under the Transfer of 
Property Act and also under the General Clauses Act—vide 
Abdul Khan v. Shakira Bibi’. 

The last point is that opportunity should have been given to 
the appellant to produce the executive engineer or a tahsildar. 
No epplication to examine them was filed in the trial court. There 
was a mere request for local investigation by a commissioner. 
Instead of appointing a commissioner the Munsif went to the spot 
and inspected the place personally. The learned District Judge has 
thought that further evidence cannot be allowed in these circum- 
stances. We are unable to take a contrary view. The appeal is 
accordingly dismissed with costs. . 


Appeal dismissed 
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KING-EMPEROR THROUGH DHARAJIT (Applicant) 
versus . 

DURGA AND OTHERS (Opposite parties) * 

Penal Code, Section 420—Conviction under—Sentence of imprisonment 

necessary. 

Where an offender is convicted under Section 420 of the Penal 

Code, some sentence of imprisonment must be given and the court 
has a discretion to add or refrain from adding a fine. 

CRIMINAL REFERENCE made by S. N. Des EsQ., Sessions 
Judge of Mainpuri. 

M. Waliullah (Assistant Government Advocate) for the 
Crown. 

Saila Nath Mukerji for the opposite parties. 

The judgment of the eal was delivered by 

Boys, J.—This is a case in which four persons were convicted 
by a Magistrate of: cheating, at offence under Section 420 of 
the Indian Penal Code. That offence is not considered by the 
law to be one of a minor description and courts are directed, if 
they arrive at a finding of guilty under that Section, to inflict 
some sentence of imprisonment with or without an additional 
sentence of fine. The Magistrate-in this case has found the four 
accused guilty of inducing the complainant to part with the sum 
of Rs. 90 in return for their promise to secure the restoration of 
two bullocks which he had lost but he has only inflicted a sen- 
tence of Rs. 50 fine in the case of each of the accused persons, or, 
in default, six months rigorous imprisonment. This is not a 
sentence in accordance with law land on the matter being brought 
to his'attention by the Sessions Judge, the Magistrate has admitted 
that he made an-error and that that error was due to an over- 
sight. The offender convicted nder Section 420 of the Indian 
Penal Code “shall be punished |with imprisonment” “and shall 
also be liable to fine”. This means that some sentence of imprison- 
ment must be given and the court has a discretion to add or refrain 
from adding a fine, for to the latter an’ offender is only “liable”. 
We do not think it necessary to} direct a re-trial. 

We set aside the proceedings of the Magistrate of Septem- 
ber 13, 1928, that is to say, we |set aside the conviction and sen- 
tence an direct the Magistrate to proceed to pass a sentence 
which, in his opinion, is called ifor in the circumstances of the 
case and which is in accordance| with law. Let the reference be 


returned to the Sessions Judge. | 
* Cr. Ref. 839 of 1928 s 
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SRIPATI PRASADJI BIHARI LALJI (Defendant) 
versus 
BAROT LAXMIDAS DUNGERBAI and oruers (Plaintiffs)* 
Civil Procedure Code (V of 1908), Section 92—Religious institution— 
Head of ‘the institution worshipped as incarnation of God—Pro- 
perties of the institution—Trust properties—Suit by followers 
maintainable—Nature of scheme to be settled. 

In 1804 a Hindu religious reformer, named Swami Narain, 
formed in the Bombay presidency a new religious sect named 
after his own name. It consisted of men who had renounced the 
world and of widows of such men and of lay followers. He 
built two temples and a monastery, a theological and Sanskrit 
school and other residential buildings. The founder was wor- 
shipped as an incarnation of the god Krishna and the successors 
of the founder known as acharyas. are similarly worshipped and 
are preceptors of the sect and heads of its spiritual and temporal 
affairs. The institution became possessed of considerable wealth. 
On a suit having been instituted under Section 92 of the Civil 
Procedure Code by forty members of the sect for the settlement of 
a scheme for the management of the property of the institution, 
the Acharya claimed that he was, as representative of the god, 
owner of the property of the institution, The High Court held 
that the Acharya held the property upon trust for the maintenance 
of the temple and a suit under Section 92 was maintainable and 
settled a scheme. Held, that a scheme under Section 92 should 
not in any’ way interfere with the institution as a spiritual 
institution or with the duties of the adherents thereof, whether 
ritual, ceremonial or ethical, nor should it modify in any degree 
the worship paid by the members of the sect to the occupant of 
the gaddi. Held, further, that the Acharya having assumed 
position of an absolute owner, the court had acted rightly in 
settling a scheme under Section 92 of the Code and the scheme so 
settled was unexceptionable. 

APPEALS from a decree of the High Court of Judicature at 
Bombay. 
W. H. Upjohn, K. C. and J. M. Parikh for the appellant.. 
Sir G. R. Lowndes, K. C., E. B. Raikes and I. V. Desai for the 
‘ respondents. 
The following judgment was delivered by 
Lord SHAaw—These are consolidated appeals froma decree of 
the High Court of Judicature at Bombay, dated December 22, 
1922, and made in appeals Nos. 164 and 199 of 1919, varying 
a decree of the Court of the District Judge of Ahmedabad, dated 
August 14, 1919. 
` The suit arises in this way. In 1804 a Hindu religious refor- 
mer, an ascetic coming from Northern India, named Swami 
Narayan, formed in the Bombay Presidency a new religious sect 
named after his own namę. It consisted of men who had 
3 . - * P. C, A. 44 of 1926 
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renounced the world, secondly of widows of men who had re- 
nounced the world, and thirdly of lay followers. He built two 
main temples one in the city of Ahmedabad and the other at 
Vadtal in the Kaira District, with the latter of which this suit is 
concerned. Amongst the buildings were a temple, a monastery, 
a theological and Sanskrit school and other accommodation for 
dwelling and residence. 

The head of the establishment was the Acharya. The 
founder was worshipped as an incarnation of the god Krishna. 


- It is undoubtedly true that according to the foundation the 


successors of the founder are similarly worshipped and are precep- 
tors of the sect and heads of its spiritual and temporal affairs. 

Abuses arose with regard to this institution, which has now 
become possessed of considerable wealth. A variety of disputes 
have arisen with regard to the management of the property of 
this institution. So far back as 1882 a suit was brought in the 
time of Viharilal the then Acharya, under Section 539 of the then 
Civil Procedure Code. That Section corresponds with Section 92 
of the present Civil Procedure Code of 1908 which will be present- 
ly referred to. 

The position of the Acharya of the southern diocese, 
says Mr. Justice Marten in the present case, 

was considered by this Court in 1885 by Sir Charles Sargent and 
Mr, Justice Birdwood. There the Court deidad that the Acharya 
held the suit property upon trust for the maintenance of the 
temple. The judgments there describe him as a trustee or man- 
ager of it. The Court there rejected the argument that the 
temple was not a temple of the god because it was dedicated to 
the Acharya as spiritual head. It also held that the trust for the- 
temple was a public religious trust. 

During the regime of Laxminarayan, the successor of Vihari- 
lal as Acharya, serious disputes again broke out, and as the appel- 
lant’s case briefly puts it, 

having had differences with his followers, he abdicated by a deed 
dated April 16, 1909. . 

-Then Shripatiprasadji, the defendant No. 1, became 
Acharaya. 

Fresh differences again arose, and on October 31, 1914, about 
forty lay members of the sect brought the present suit. 

The cêntral point of all these disputes, was—put in a word— 
whether the Acharya was, as representative of the god, the owner 
of the properties of the institution, “not accountable” for the 

management nor for the expenditure of the income, provided he 

does not apply it to any purpose other than what may fairly 

be regarded as in furtherance of the objects of the institution. 
It is in this guarded manner that both in his case and argument the 
appellant asserts absolute and unrestricted ownership. 

Further, in the course of the 1885 suit, the defence was raised 
that the temples were maintained for the sole use of the Swami 
Narayan sect and it was submitted that the sect was not # public 
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body. The High Court overruled that contention. The same Crm 


thing took place in the present case, and it is admitted that there 1928 
is no appeal, and no appeal is made, against the decision that the 


institution and its property fall within the scope of charitable and Sipe 





religious trust property to which Section 92 of the Civil Procedure Bman Lanyi 
Code of 1908 applies. wa 
AROT 


Section 92 is as follows:— $ 
- 5 AXMIDAS 
In the case of any alleged breach of any express or constructive Dunczrat 
trust created for public purposes of a charitable or religious nature, 
or where the direction of the court is deemed necessary for the Lord Shaw 
administration of any such trust, the Advocate General, or two 
or more persons having an interest in the trust and having ob- > 
-` tained the consent in writing of the Advocate General, may insti- 
tute a suit, whether contentious or not, in the principal civil court 
of original jurisdiction, or in any other court, empowered in thar 
behalf by the Local Government within the local limits of whose - 
jurisdiction the whole or any part of the subject-matter of the 
trust is situgte to obtain a decree. $ 
There then follows a list of the courses which by decree may be 
taken by the court, including the removal and the appointment 
of trustees, vesting of property, directing of accounts, etc., and by 
Sub-section (g) “the settling of a scheme”. 

_ A scheme has been settled in the courts below. Only two 
points out of this confused and protracted litigation have been 
argued at their Lordships’ bar. First, but very faintly indeed, 
that there was no occasion for the settling of any scheme; secondly, 
as to certain points in the scheme itself which the appellants sub- 
mit have been improperly adjusted. i i 

Their Lordships may say at once that, looking to the pro- 
cedure in this case, it would be highly undesirable and unsettling 
for this Board to`interfere with the action of the Court below. 

But it may be expedient in the first place to state that their 
Lordships do not understand that the scheme, as settled, in any 
way interferes with the institution as a spiritual institution, or 
with the duties of the adherents: thereof, whether ritual, cere- 
monial or ethical; nor does it presume to modify in any degree 
the worship paid by the members of the sect to the occupant of the 
gaddi as the representative of the god. ae 

The institutional documents are thus fairly set forth by the 
appellant:— - 

“4, It is admitted that the said foundation today*is of precisely 
the same character’as the founder left it. Four documents are of 
paramount authority in determining the constitution of the, 
foundation and the sect in question. These are (1) the Lekh, 
(2) Satsangjivan, (3) the Shikshapatri, and (4) the Vachanam- 
rat. The Lekh, 2 document in the Gujrati language, was drawn 
up by Sahejanand himself, and records the fundamental consti- 
tution of the sect and the foundation in suit. The Satsangjivan 
is a Sanskrit poem which contains the official record of the founda- 
tion of the sect. ‘The Shikshapatri is also written in the Sanskrit 
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aguas and contains the essence of Sahejanand’s teaching for 
his disciples who are enjoined to read it daily. The Vachanam- 
rat is written in the .Gujrati language, and contains a record of 
the conversations or discourses of the founder, committed to 
writing each evening by faithful devotees, and has an introduc- 
tion of uncertain date relating to the life of the founder and the 
miraculous occurrences that distinguished it. The four together 
admittedly form scriptures of authority, forming the constitution 
of the foundation, and paramount amongst all members of the 
sect. 

The Board repeats that the scheme settled does not in their 
opinion make any inroad upon the spiritual, ceremonial or ethical 
code, or with the duties of piety and worship which those docu- 
ments prescribe. It is a scheme regulative of the conduct of the 
institution as the owners of monies and property which it 
possesses. 

As to such property it is not open to doubt that the scheme 
is in accord with the principles laid down by this Board in Ram 
Parkash Das v. Anand Das’. The institutional trust must be res- 
pected: but the sect and body of worshippers for whose benefit 
it was set up have the protection of the Court against their pro- 
perty being the subject of abuse, peculation and waste. 

As to management, the scheme prescribes that (1) the pro- 
perty aforesaid shall be managed by the Acharya with the assist- 
ance of a committee. That committee is to consist of a treasurer 
appointed by the Acharya, four grahasthas or laymen, and three 
ascetics or religious members—these seven to be elected by the 
whole body of worshippers or members of the institution. Then 
follow the working details. 

It cannot be denied, and it has already been held in the courts 
below in the case previously alluded to, that this institution falls 
within the language of Section 92 of the Civil Procedure Code, 
which includes any express or constructive trust created for public 
purposes of charitable or religious nature. The suit is brought 
by no fewer than forty members of the sect having in the lan- 
guage of the Section “an interest in the trust” and also having ob- 
tained, as prescribed by the Act, the consent in writing of the 
Advocate General. 

No doubt whatsoever existed in the Court bled that a suit- 
able occasion had arisen for the settling of the scheme. Nor is the 
Board in doubt upon that subject. The High Court quotes with 
approval and concurrence the learned District Judge:— 

It seems to me that having regard to the admitted maladminis- 
tration of the predecessor of the present Acharya and the assump- 
tion of the latter of the position of an absolute owner wholly i in- 
compatible with the letter and’spirit of the written constitution, 
and the fact of the phenomenal augmentation of the trust funds 
since the foundation, and consequently of the numerous chances 


of maladministration, it is necessary in the general interest of the 
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THE GENERAL MANAGER OF THE RAJ DURBHUNGA, 
UNDER THE Court oF Wanrps,—Appellant; v. MAHA- 
RAJAH COOMAR RAMAPUT SINGH,—Respondent.* 
[March 20 & 21, 1872.] E 


On appeal from the High Court of Judicature at Fort William 
in Bengal. 


Revenue Sale--Act XI of 1859 (Bengal Land Revenue Sales)—Suit for 
arrears of rent—Death of defendant pending suit—Decree against 
widow and sale of her interest in execution—Certificate of ‘sale, 
Recital in, as to sale being under, rent decree—Sale not of interest of 
widow personally, but as representative of her husband. 


In a suit by A. against B. for arrears of rent, a Decree was obtained by A. against 
B's Widow; B. having died pending the suit. Under this Decree execution was 
obtained, and the interest of the Widow wassold under Act, No. XI of 1859, 
‘The amended Certificate stated, that the estate was sold by virtue of the Deoree. 
Held,, reversing the Decree of the High Court, and following Johan Chunder 
Mitter v. Buksh Als Soudagur (Marshall’s Ben., App. Cases, 614), that the sale 
was not of the Widow’s personal interest, but as the representative of her 
Husband’s estate, i si 


Tue facts which gave rise to this appeal were these S = 


[606] The Respondent and Appellant had both obtained 
separate “Decrees in respect of arrears of rent due to them res- 
pectively by. one Gourpershad, -deceased. They had both taken 
out execution of their Decrees after his death, and the Appellant 


had, at an execution sale, purchased the lands in dispute, against: 


‘which the Respondent in this suit sought to execute his Decree, 


notwithstanding the sale to the Appellant, on the ground that the . 
Appellant had acquired, by ‘his purchase, not the interest of the _ 


heir, Hurpersad, the son of Gourpershad, but only the interest of 


his Widow, Chooharoo Kooer, which really was nothing, and that, ` 


' therefore; Respondent was entitled to sell, in execution of his 
Decree, the interest of the heir. 


It appeared, hat on the 11th of November, 1858, the Res- 
pondent obtained a Decree against Gourpershad for Rs. 14,636 for 


arrears of rent, which Decree was affirmed by the Sudder 


Dewanny Court in 1861. -Gourpershad died about that time. 


In the year 1862, the then Manager of the Durbhunga Raj 
brought a suit under Act, No. X of 1859, against Chooharoo Kooer, 
as the Mother and.Guardian of Hurpersad, then% Minor, to 
recover Rs, 11,820. 15a. 7p. for arrears of rent due from the 
a Na 
* Present :—Members of the Judicial Commitiee—The Right Hon. Sir James 





William Colvile, the Right Hon, the Lord Justice James, the Right Hon. 


Sir Montague Edward Smith, and the Right Hon. Sir Robert Porrett Collier. oe 
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community to frame a Scheme conforming with the principles of 
the institution. 


This is also the opinion of the Board. 


As to the terms of the scheme, the Board sees no occasion 

whatsoever to interfere. Its terms were. made the subject of 
apparently most careful consideration not only in the courts below 
but by learned counsel representing both parties. The draft 
scheme.-was in all its detail before them. Suggestions were made 
on both sides, and, as clearly appears, careful discussion ensued. 
.A narrative of this is given in the judgment of the High Court 
dated December 22, 1922, in which the Court expresses its obliga- 
tion to counsel for the great care taken over the management of 
the scheme. 

Mr. Koyaji has told us, 
they say, 

that it is Sir Thomas Strangman who is principally responsible for 

the alterations that have now been made. 


Sir Thomas represented those who are now the present appellants. 
This judgment shows in detail objection and adjustment at 

repeated stages of the negotiation; and Mr. Justice Marten, im the 

closing paragraph of the judgment of the High Court, adds: 

I wish to add that in framing this order I have been influenced 
by the appeal made to us by Sir Thomas Strangman on behalf of 
the Acharya that we should assist the parties to let this be a new 
and friendly starting-point in the history of the institution. 

The Board thinks it right to state that in their opinion the 
appeal now made to it is a very regrettable appeal. Two matters 
giving point to this observation may be noted. In settling the 
scheme a certain personal allowance was made to the Acharya, 
the occupant of the gaddi, namely, Rs. 2,000 per month along 
with travelling and other expenses. With regard to the Rs. 2,000 
the scheme conceded to him that no account need be kept of the 
details thereof. An account is only wished from him for any 
excess over that sum. The argument against the scheme reached 
the point of triviality when it questioned the sufficiency of this 
allowance of Rs. 2,000. . 

In the second place in the working of this scheme it is no 
doubt not unlikely that defects or differences may emerge, and 
practicable adjustments may be necessary. This consideration 
accentuates the opinion of the Board in favour of non-interference 
with the action and judgment of the Court below. The cross- 
appeal also fails. ` 

Sufficient has been said to make it doubtful whether the ap- 
pellants should not, be cast in costs, but upon the whole their 
Lordships are of opinion that the costs of the appeals should be 
disposed of as in the Court below, and should come out of the 
estate. | ? 
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Their Lordships will humbly advise His Majesty that the costs 
' of all parties ee be allowed accordingly, and that the appeals 


should be refused. 


Appeals dismissed 


-L. L. Wilson and Co.—Solicitors for the appellant. 
Hallowes and Carter—Solicitors for the respondents. . 


- HARIRAM. SEROWGEE (Plaintiff) 
VETSUS 


MADAN GOPAL BAGLA AND ANOTHER ieee 
Gift—Book-entries in account books made by a grandmother in favour 
-of her minor grand-daughter—Evidence of imperfect gift—Not 
enforcible—Distinction between trust and gift. 


A wealthy Hindu widow, who was carrying on a large bank- 
ing business, caused credit entries to be made in her account 
books for large sums of money in the account of her minor’ grand- 


` daughter. Such book-entries resembled entries in respect of debts 


made in the ordinary course of business and were carried forward 
from year to year with usual adjustments as to interest. After 
many years, the grand-daughter having died, the widow caused 
the account to be adjusted in accordance with the instructions 
given by her. The son of the deceased grand-daughter sued for 
money treating the book-entries as actual gifts of money. Held, 
that the said book-entries did not confer nor determine rights, 
and, under the circumstances, did not prove any completed gifts 
made by. the grandmother to her grand-daughter. No money 
had ever been paid in cash to the grand-daughter and deposited 
by cher in the firm of her grandmother. The transactions 
amounted to mere imperfect gifts which could not be enforced. 
The alternative case that the grandmother had made a declaration 
of trust in favour of her grand-daughter was wholly inconsistent 
with the admitted case of proof of a gift because a trust retains 
the actual ownership in the trustee while an. endeavour to make a 
gift is an endeavour to divest property -and pass it away to the 
donee. - 


APPEAL from a decision of the High Court of Judicature at 


Fort Willjam in Bengal. 


L. de’Gruyther, K. C. and J. M. Parikh for the appellant. 
. Sir G. R. Lowndes, K. C. and G. D. McNair for the ii i 
ents. 
The following judedient was delivered by 
ViscouNT SUMNER—The appellant claimed certain sums held 


S 


at her death by Brijkumari, the widow of a banker and money- 
lender in Calcutta, Rangoon and elsewhere,’ named Bhagwandas 
Bagla, who was an Agarwalla Jain. ..He is the only son and > 


* P, C. A. 88 of 1927 
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youngest’ child of Mahadevi, deceased, a grand-daughter of Bhag- 
wandas and Brijkumari, and the respondents are the surviving 
executor and the residuary legatee under Brijkumari’s will. It is 
undisputed that, under the Mitakshara law as modified by the 
customs and usages of the Agarwalla community relating to stri- 
dhan, the plaintiff is now entitled to whatever belonged to his 
mother Mahadevi during her lifetime. Originally the action was 
brought for an account, but at the trial this was abandoned and 
the plaintiff elected to rely only on his claim for sundry specific 
items. The defendants subsequently agreed to this course being 
taken, relinquishing also any claim to any set-off or account on 
their side. For several of the relevant years Brijkumari’s books of 
account were not forthcoming, having been, it was said, lost in a 
riot or consumed in a fire. This may have deprived the plaintiff 
of useful evidence and the defendants of circumstances proving 
a discharge. At any rate the matter rests there, as it was not held 
that the defendants had made away with the books. The entries 
relating to Mahadevi were such as might be inserted in a day book 
and cash book and then by transference in a ledger in the case of 
a customer, who had placed money to her credit with her agents, 
with instructions to invest it and collect the interest on the invest- 
ments for her account and to make disbursements against it as she 
might from time to time direct. This picture, however, is far 
from the reality. When the account was opened Mahadevi was a 
child of eleven. When the gifts to her, on which the claims are 


founded, are supposed to have been made she was about fifteen. © 


Neither she nor anyone on her behalf gave any instructions or 
operated on the account at all, and whatever was done was done 
under the direction of Brijkumari.. Of these items only three 
survive on this appeal. Two relate to sums alleged to have been 
given by Brijkumari to Mahadevi and the third to a legacy left to 
Mahadevi by her grandfather, Bhagwandas, under a will of which 
his widow, Brijkumari, was executrix. 

Evidence was given, which may be accepted, that in the 
Agarwalla Jain community there is a practice on the occasion of 
adoptions and marriages to make money presents to relatives on a 
scale that may be called munificent. The first claim in this appeal 
is in respect of two lakhs of rupees, alleged to have been given to 
Mahadevi on the occasion when Brijkumari adopted Mahadeo, her 
grandson and Mahadevi’s brother, as her own son in 1901, and of 
Rs. 31,000 alleged to have been given to her when Mahadeo was 
married a short time, afterwards. The remaining claim is for 
Rs. 90,000, paré of the legacy above mentioned, the remainder of 
it not being now in dispute. There is also an issue as to the 
amount of interest to be allowed. 

After the death of Bhagwandas his widow carried on his 
business on her own account, and as it was a business on a large 
scale it involved a full system of book-keeping.. A ledger account 
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in the name of Mahadevi begins in 1896 with a credit of 
Rs. 24,968. ‘This represents a principal sum carried forward from 
a previous ledger with periodic amounts for interest, some credited 
in the lifetime of Bhagwandas, some after his death. In respect of 
this claim the plaintiff succeeded in India, Brijkumari and another 
executor of the will of Bhagwandas having made affidavits in con- 
nection with it in proceedings in Rangoon that this sum repre- 
sented a trust created in Mahadevi’s favour by the testator. It 
was on this evidence and not on the mere method of entering these 
sums in the books that the courts decided in the plaintiff’s favour. 
Mahadevi’s account is continued through the books down to her 
death in 1904. In 1901 there is an entry in the day book thus: 
2,00,000 credited to Bai Mahadevi’s account, dated January 14, 
1901, given credit to you on account of Chiranji Mahadeo 
- Prasad, 
and in 1903 another entry: 
Rs. 31,000 credited to Bai Mahadevi’s account, presented on the 
occasion of Mahadeo Prasad’s riding on horse at the time of his 
marriage ceremony. 

These are the two alleged gifts. The account of Mahadevi 
is carried on from year to year. Periodically it is credited with 
sums received from debtors as interest; occasionally it is debited 
with sums for legal expenses or payments to her father-in-law, 
Fulchand, as her guardian. There is no evidence that Mahadevi, 
who bore her husband Padamraj three children and then died at 
the age of nineteen, ever knew anything about any of these things, 
but Padamraj—a witness of whose credibility the trial Judge had 
but a poor opinion—gave an account of this “riding on a horse,” 
which shows it to have been part of the wedding ceremonial that 
is often an occasion for making presents. Further entries in the 
day book relating to Mahadeo show a curious state of things. 
Two lakhs are debited to him as having been credited to Mahadevi’s 
account on January 17, 1901, and transferred from his account. 
This is part of a gross sum of seven lakhs and three-quarters, debit- 
ed to him, of which the residue, five lakhs and three-quarters are en- 
tered as credited to the father of Mahadeo on the occasion of Maha- 
deo’s adoption, which took place shortly before his marriage. The 
death of Mahadevi occurred on May 17, 1904, and in 1913 there 
are entries in the day book showing that the balance of Mahadevi’s 
account, 4 lakhs and Rs. 69,128, which then stood to her credit, 
was exhausted by (1) a transfer of 1 lakh and Rs. 39,125 to the 
firm of Fulchand Padamraj, that is, the firm of Mahadevi’s father- 
in-law and husband, being the amount standing against the name 
of Fulchand Padamraj in the account books of one Calcutta firm; 
(2) by purchases of jewellery for the plaintiff, which do not 
seém to have been in dispute, and, finally, (3) by transferring 
3 lakhs Rs. 19,203 in equal thirds to Mahadevi’s children, the 
plaintiff and his two sisters, “under orders of Bai Muni’s mother,” 


that is, of Brijkumari, whose death’ occurred in 1916. : 
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So far.as concerns the two disputed items of two lakhs and 
Rs, 31,000,.alleged to have’ been-given to Mahadevi in connexion 
with the adoption and subsequent marriage of Mahadeo, the story 
is therefore as follows. The books -of Brijkumari’s firm show her 
entering these sums, not.in any cash book as sums received from 
and deposited by Mahadevi or on her account, but as credits under 
her grand-daughter’s name, which afterwards are divided by Brij- 
kumari’s directions among .Mahadevi’s children long after her 
death. Brijkumari had no right to adopt any. son during the 
lifetime of Lachmi Narain, already adopted by her deceased hus- 
band, and least of all a boy, who was grandson to Bhagwandas 
already. She appears by these entries to have laid hands on the 
fortune thus supposed to accrue to Mahadeo, in order to buy off 
his natural father by one large payment and to endow his sister 
with another, and then again to have seized on the deceased 
Mahadevi’s estate, applying a large part of it to satisfy her own 
claims on the embarrassed firm of Fulchand Padamraj, and divid- 
ing the residue between Mahadevi’s children, with as little regard 
for legal rights as shé had shown in the-adoption proceedings some 
years before. The recital in the deed of February 24, 1920, to 
which the respondents were parties, stating that “certain sums of 
money” given by Brijkumari to Mahadevi, out of which Gigi 
Bai, the plaintiff’s sister received a third share, does not in itself- 
-prove a.completed gift by Brijkumari, since she was dead years 
before the payment, and it is not relied on as an estoppel. The 
accounts.in themselves are mere book-entries and do not confer or 
determine rights, but, whatever else they show, they do not show 
completed gifts to Mahadevi. It is not pretended that Mahadevi 
received any money and then deposited it in her grandmother’s 
bank or that she ever in fact accepted these gifts. Nor did Brij- 
kumari make herself the bailee of Mahadevi by any unequivocal 
act, which changed the character of her own continuous possession. 
Though there are loans made to debtors and credits’ of interest 
received from debtors in the accounts under Mahadevi’s name, she 
is charged no commission as upon an investment of her moneys, 
nor does she draw on the income, of which an appearance of 
ownership is thus created. No accounts were rendered; no cor- 
respondence passed. - When Brijkumari is so minded, she manipu- 
lates the account and makes transfer exactly as she pleases, and, 
finally, being admitted to-have been in control of the whole busi- 
ness and keenly interested in it, she divides up the account and 
brings it-to a close as to. het seems good. The courts below 
correctly appreciated: and applied the rules of law relating to 
imperfect gifts, and their conclusion that neither of. these sums 
was ever the subject of a completed gift at all must be affirmed. 
There was no pleading nor contention before the trial Judge that 
Brijkumari had made any declaration of trust in Mahadevi’s 
favour in respect of either of these sums, and, though it was 
52 ` 
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admitted in the High Court that, if a declaration could be proved 
the want of the proper pleading ought not to disentitle the plaint- 
iff to recover, it is clear that no such- proof was possible. -Every 
step taken towards proof of a gift was in itself pro tanto a negation 
of a trust, for a trust retains the actual ownership in the trustee, 
while an endeavour to make a gift is an endeavour to divest the 
property and pass it away to the donee. All that was proved was 
a series of acts, which might, if carried far enough, have amounted 
to completed gifts, but in fact stopped short of completion. 
Brijkumari always retained the power to cancel all that she had 

one, whenever she changed her mind, and that change did even- 
tually take place in 1913. 

The claim relating to the legacy stands thus. Brijkumari laid 
out Rs. 90,000 in buying a house for Mahadevi, which was actually 
bought and in which she resided till she died. The question is, 
was this sum provided out of gifts, which were otherwise incom- 
plete, or out of the legacy of a lakh, to Mahadevi under her grand- 
father’s will, which formed part of his. estate in Brijkumari’s 
hands? The presumption is strong that Brijkumari paid for the 
house out of the legacy, for which she clearly was liable, and not 
out of inchoate gifts, for which she had not yet made herself 
liable at all. Her interest was to discharge old obligations, not 
to perfect new ones. -There was, however, ample evidence to 
establish the conclusion at which the High Court arrived on appeal 
that this purchase money was a part satisfaction of the legacy. 
At the trial Brijkumari’s solicitors were ready to give formal 
evidence of what had happened, refreshing their memory with the 
entries in their office diary. By consent of counsel the diary was 
read instead, as if it had been formally proved. Thus, what is for 
the purpose of this case the evidence of Brijkumari’s solicitors 
showed, that they were instructed to investigate the title to the 
house in furtherance of an investment of nine-tenths of the legacy 
in its purchase. They did so; were satisfied; and carried the pur- 
chase through. ‘This was conclusive. An attempt was made to 
contend that their evidence as to the investment was hearsay and 
irrelevant in itself, and inadmissible under the Indian Evidence 
Act, Section 21. Their Lordships do not accept this and the con-. 
tention fails. 

The gemaining point is a challenge of the course taken by the 
trial Judge in applying the rule of damdaput to the interest 
allowed. This peculiar Hindu rule is applicable to matters of con- 
tract, and the contention was that-the claim for the legacy was not 
a matter of contract. As, however, the plaintiff had claimed to 
have the benefit of a course of business, under which, so far as the 
accounts of Brijkumari’s business go, all the items were treated 
as invested in commercial speculations for Mahadevi, he cannot 
both approbate and reprobate, nor can he, on finding- that the 
claim to the benefit of that courge of business with its resulting 
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contractual obligations, ,is not sustainable, claim that Brijkumari 
was a mere executrix, who had failed to apply assets which had 
come to her hands in discharging legacies, and was not a mer- 
chant-banker, liable in contract_to.a customer for interest on the 
balances in her hands. i io aas 

Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed with costs. 

, Appeal dismissed 

T. L. Wilson and Co.—Solicitors for the appellant. 

Morgan, Price, Marley and Ruglby—Solicitors for the res- 
pondents. i e 
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RAKHAL CHANDRA BASAK © 
: Versus , $ B 

THE SECRETARY. OF STATE FOR INDIA IN COUNCIL" 
Land Acquisition Act (I of 1894), Section 23—Leasehold premises— 

Permanent lease—Fixed rental—Value -of lessor’s interest— 

Capitalised value of rent reserved. f i 

-In 1887 the predecessor of the appellant granted a lease of a 

‘house to one Chowdhuri whereby the lessor conveyed the house to 
the lessee on a fixed monthly rental for the purposes of a school. 
The lease provided that the lessee would be entitled to, occupy the 
house as long as he liked. The school continued on the premises 
for many years till the year 1920 when the legislature, desiring 
to establish a college on a permanent basis, enacted by Act 16 of 
1920 that the property comprised in the lease should be trans- 
ferred to and be vested in and held by the Governor of Bengal 
in Council. On proceedings for -compulsory acquisition of land 
under the Land Acquisition Act the High Court treated the lessee 
as a permanent lessee and held. that the lessor was entitled to a 
mere capitalised value on the basis of his rental. Held, by the 
Privy Council, that the High Court had -assessed the compensa- 
tion on a correct basis. : pe 

APPEAL from a judgment of the High Court of Judicature at 
Fort William, in Bengal. as ee es 
L. de’Gruyther, K. C. and W. Wallach for the appellant. 
A. M. Dunne, K. C. and Kenworthy Brown for the respond- 


g 


ent. . 
The following judgment was delivered by, . 
Lorp CHANCELLOR—This is an appeal from a judgment of 

the High Court of Calcutta reversing the judgment of the District 

Judge of Dacca. The question in issue turns upon the construc- 

tion to be placgd upon a lease made in the year 1887 between the 

predecessor-in-title of the present appellants and. one Kishori Lal 

Roy Chowdhuri, his lessee. „By that lease the lessors granted to 

Kishori Lal Roy Chowdhuri a lease of certain property in Dacca. 

The lease commences with the recital that Kishori Lal Roy Chow- 

dhuri had taken a lease of: hotse described as No. 73, the bound- 

oe *P, C. A, 161 of 1927 
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` aries of which are set out in thé document, and it recites that it 


is necessary for Kishori Lal Roy Chowdhuri to secure a house for 
a long period, with the object of removing the insufficiency of 
accommodation and confirming the stability of a school and college 
which had- been established thereon. Then it recites that the lessors 
are agreeable, according to the lessee’s proposals, to keep the housé 
on lease to the lessee as long as he likes. It goes on to stipulate for 
a monthly rental of 140 rupees and that the lessee shall not be 
entitled to give up the house before he prepares a house of his own 
for the school, and that the lessors shall not be entitled to take hold 
of the house unless the lessee gives up the same of his own accord. 


_ There are further provisions as to what is to happen with regard to 


buildings erected on the land in the event of the lessee giving up 
his lease, and the lease finishes with a statement that all the stipula- 
tions shall take force and effect against and in favour of the lessors, 
their heirs and representatives in succession and of the lessee, his 
heirs and representatives. After the execution of that lease the 
lessee carried on a school and college for some twenty years and in 
the year 1907 he executed an indenture of trust, by which he con- 
veyed the lease and certain other properties to trustees, in order 
that they might carry on the college and school. In the year 1908 
the school was removed to another site. The college continued to 
be carried on for the time being on this site. At some date 
between 1908 and 1910 the land adjoining the property demised 
was acquired by the trustees, and upon. the land so acquired a new 
building was erected for the use of the college. The land, the 
subject-matter of the lease of 1887, appears thereafter to have been 
used partly as a hostel for students at the college, partly for super- 
intendents’ buildings, for a dining room, for lavatory accommoda- 
tion and for a house for the lodge keeper. This state of affairs 
continued from 1910 to 1920, the trustees continuing to pay the 
monthly rent to the lessors, and no objection being raised by any- 
one to what was being done. In the year 1920 it appears that the 
Legislature desired to establish the college on a more permanent 
basis, and by Act No. 16 of 1920 the Indian Legislative Council 
enacted that the property comprised in the lease should be trans- 
ferred to and vested in and held by the Governor of Bengal. in 
Council. Some time in the year 1920, after the passing of this 
Act but before it had actually come into force, the Government 
determined to acquire the freehold interest in the land, and it then 
became necessary to ascertain the amount of compensation to. be 
paid to the appellants for their interest in the land. The Collector 
assessed the interest on the basis that they were entitled to a perpe- 
tual rental of 140 rupees per month but that they had no substan- 
tial or marketable interest in the land beyond that amount. From 
that decision the appellants took the case to the court, and the 
District Judge reached the conclusjon that the effect of the Act 
to which attention has just been called, No. 16 of 1920,ewas to 
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bring the lease to an end, and therefore that the appellants were Cva 
entitled to have their interest in the land valued as a fee simple in 535. 
possession. From that decision an appeal was taken to the High 
Court of Calcutta, and the Judges of the High Court reversed the Raxmat 








judgment, taking the view that the lease was determinable only eee 
at the option of the lessee and that the value of the appellants’ v. 
chance of receiving back the land was nothing at all, since it was SECRETARY 
quite plain that the effect of the Act was to put the college on a 
permanent basis. Before their Lordships’ Board Mr. de’Gruyther, che pot i 


for the appellants, did not contend for the view adopted by the lor 
District Judge, but he said that the lease on its true construction 
only gave to Kishori Lal Roy Chowdhuri and his successors the 
right to remain in possèssion of the land so long as either the school 
or the' college was actually carried on, on the site demised, which he 
explained to mean the school or college buildings must actually 
be upon the site. Their Lordships have considered the language 
of the lease of 1887, and they are unable to accept that construc- 
tion. The lease in its terms declares that the lessors shall not be 
entitled to take hold of the house unless the lessee gives up the 
same of his own accord, and it proceeds to say that the lessee shall 
not be entitled to give up the house before he acquires a house of 
his own for the school and that the lessors are agreeable to the 
lessee keeping the house as long as he likes: . But, even if it were 
true that under the terms of the lease the lessors were entitled to 
determine it upon the lessee ceasing to carry on a cdllege or school 
there, their Lordships are quite unable to take the view that the 
fact that thé physical site of the college buildings is now upon 
adjoining land and that the land is being used for purposes of the 
college other than the actual teaching in a class room would be 
such a cessation of the use of thé land for the purposes of the 
college as to entitle the lessors to exercise any such right. In their 
Lordships’ view this land has always been used and is being used 
for the purpose of the college; it is quite plainly intended ‘to con- 
tinue that use permanently and, that being so, they think that the 
conclusion reached by the High Court 6f Calcutta, that the-value 
of the right existing in the lessors of the land is properly established 
by capitalising the monthly rent, is the correct view, and they will 
humbly advise His Majesty that this appeal should be dismissed 
with costs. 

: ‘Appeal ‘dismissed 
Hy. S. L. “Polak Solicitor for the appellant. 
The Solicitor, India Chee uae for the respondent. 
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RAM CHARAN RAMANUJ DAS MOHANT (Defendant) 
Versus 


GOBINDA RAMANUJ DAS MOHANT AND OTHERS 
(Plaintiffs) * 
Hindu Law—Religious endowmenis—Muths—Rule of succession there- 
P of mabant to divide office or properties attached to the 
muth. 

The succession to muths is governed by the custom or usage 
obtaining in such institutions. But prima facie an attempt to 
separate and divide the muth or the properties appertaining there- 
to or the office of mahantship would be improper unless there 
were special circumstances justifying it. ‘The power of a mahant 
who has a number of separate asthals which by usage have-all been 
held by one man to provide for their division between his succes- 
sors or to settle the property of one or more asthals with reserva- 
tion in favour of the other, must be clearly established by proof 
of clear usage or custom. In the muth in dispute the mahant 
had a right to nominate his gaddinashin. The mahant having 
two chelas, executed two wills on the same date. By one will 
he appointed -his junior chela to be’ his mahant gaddi- 
nashin and by the other will be appointed his senior chela as a 
mahant of one of the minor asthals attached to the muth with 
certain reservations. On the death of the testator two ekrarna- 
mas were executed between the two chelas by which provisions 
of the wills were recognised and each party entered into possession 
of their respective offices as conferred by the wills. Held, that 
the two wills must be taken separately and inasmuch as by one 
will the testator had clearly nominated his mahant gaddinashin, 
the senior chela had no right to question the said appointment, 
and the ekrarnama could not be disregarded for want of consi- 
deration. 

APPEAL from a judgment of the Calcutta High Court 
reported in I. L. R. 52 Cal. 748. 

A. M. Dunne, K. C. and S. Hyam for the appellant. 

L. de’Gruyther, K. C. and W. Wallach for the respondents. 

The following judgment was delivered by 


` Loro Prmtimore—In the district of Midnapur there is a 
muth or charitable endowment of ancient foundation, and this 
appeal conĉerns a dispute as to the title to the office and emolu- 
ments of the mahant of this muth. 

Nothing is known of its earlier history. There is a deed of 
gift in the year 1841 to one Lachhman being then mahant. And 
he on September 11, 1878, appointed Bharat Das, his disciple, to 
be his successor in the office. The document is in the form of a 
letter attested by various witnesses and addresséd to the appointee, 
and the appointment is per verba de praesenti; but the document 
is described as a will and was registered as such, and the appoint- 

* P, C. A. 134 of 1927 . 
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ment was only to operate upon.the death of the appointor. In this cwu 
document Lachhman describes himself as the gaddinashin mahant —- 
-of the well-known akhara named bara asthal, wherein two known 1928 


idols, Raghunathjiu and Gopinathjiu and other idols have been Ram 
installed from the time of his predecessors and to which certain C#aran 





other asthals described in the schedule, and also in his possession, Gompa 
are said to be subordinate, of all of which he is owner and manager. 
Five asthals or houses are. mentioned in the Schedule. Lord 


Lachhman died and was succeeded by-Bharat, and Bharat in PENGEN 
turn died on August 27, 1918. He had on February 24, 1908 
executed an appointment of his successor. The document is in the 
same form as that by which he himself was appointed, and must be 
deemed to be a will. In it he describes himself as gaddinashin 
chela of the mahant Lachhman, and recites his own appoint- 
ment, and makes Gobinda Ramanuj, the plaintiff in the present 
suit and a respondent in this appeal, chief chela and malik and 
gaddinashin mahant like himself. To this document a schedule is 
appended in the same form äs the schedule to the previous docu- 
ment containing the names and descriptions of the five minor 
asthals. f í 

Ten years later, in 1918, Bharat executed two new wills. 
Both are dated as at the same day, but internal evidence shows that 
„they were not intended to be deemed simultaneous, and enables 
their Lordships to fix their sequence. The first was addressed to 
Ramanuj. It recites that Ramanuj is the object of his affection 
and his chela, but states that the appointor has also another disciple 
named Gobinda Das Rasuya, and that in the apprehension that in 
future there may not be good feeling between the two chelas after 
the appointor’s death, he is making a will according to the terms 
which follow. The will then proceeds to name Ramanuj Shebait 
Paricharak mahant with the income of all the properties dedicated 
for the shebas of one of the minor asthals, and in addition with two 
bighas of land taken from one of the other asthals, and gives to 
him ‘the ornaments of the idols of the bequeathed asthal and its f 
other possessions, to be enjoyed after the appointor’s death by 
Ramanuj, his chelas and par-chelas in succession. 

The will then proceeds to speak of ‘the bara (or greater) 
asthal as being the original gaddi of the former mahants and to 
require the appointee and his successors to pay one hundred rupees 
per year to this principal gaddi. j 

The will does not in terms say who is to be the mahant of the 
principal muth, but it obviously contemplates the appointment 
of Rasuya because it goes on to provide that if either of the two die 
before appointing a successor, the surviving mahant should take 
his place and become mahant of the whole. 

The second will is in a similar form and is addressed to Rasuya. 
It recites that the appointor has the-two chelas, and that he has 

- executed a will to the effect that out of the properties which he 
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owns and possesses as shebait he has made over the two bighas of 
land and the properties appertaining to the particular minor asthal 
to Ramanuj, and proceeds to bequeath all the rest of the property 
of which he is possessed to Rasuya, appointing him gaddinashin 
mahant like himself, nominating him malik of the asthal and pro- 
viding that he should continue in possession down to his chelas and 
par-chelas in succession. The will further provides that Rasuya 
shall for the benefit of the shebaits of the principal idols receive the 
sum of one hundred rupees a year from the other mahant, 
who is described as he is described in the other will as the paricharak 
mahant of the particular idols appertaining to the minor asthal. 
The will concludes with a clause similar to that in the other will 
providing that in case either mahant dies without appointing a 
successor, the other mahant shall succeed. 

Shortly after executing these wills Bharat died, and disputes 
then arose between the two nominees. 

An arrangement, however, was effected and embodied in two 
ekrarnamas executed on January 29, 1919, whereby the provisions 
of Bharat’s two wills were recognised and each of the parties entered 
into possession of their respective offices as conferred by the wills. 
Rasuya did not live long after this arrangement, and died on 
February 18, 1920, having by will of that date appointed the 
defendant, Ramcharanan Das Rasuya, the present appellant, his 
successor. 

Thereupon the plaintiff jand the present suit, making a 
claim to be the sole mahant, and supporting his claim by various 
allegations. First he said that as senior chela of Bharat he was 
entitled as of right to be his successor and could not ‘be ousted 
by a will. Then he said that the two wills of 1918 were brought 
into existence by fraud and undue influence, and that Bharat had 
not at the time of their execution a sound disposing mind. 
Further, he contended that the will of 1908 was irrevocable. Next _ 
he said that the two appointments were ultra vires and illegal, and 
that the muth consisting of the various asthals could not be divided 
and that if these two wills were set aside the earlier will by which 
he had been appointed sole mahant prevailed, or that if there was 
ansintestacy his title as senior chela prevailed; and finally he at- 
tacked the appointment of Rasuya on the ground that his alleged 
testator had died without making a will and therefore, even if the 
wills of 1918 stood, he, the plaintiff, was entitled to succeed under 
the clause of the will, which provided that in the event of either of 
the two mahants dying without appointing a successor, the other 
mahant should succeed. As to~the compromise effected by the 
ekrarnamas, he said in substance that no compromise could affect 
the title to an office. 

The Subordinate Judge decided all these points against the 


` plaintiff and, dismissed the suit. On appeal the learned Judges 


agreed with the Subordinate Judge that the plaintiff could not 
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claim the appointment as of right.by reason of his being chief 
chela, and that the document of 1908 was a will and was revocable. 
The allegation that the wills of 1918 were obtained by undue in- 
fluence, and that Rasuya had died without making a will do not 
appear to have been pressed before the High Court. 

The High Court, however, decided in favour of the plaintiff 
on the following grounds. The Court held that the appointments 
in 1918 were ultra vires and illegal, and must be set aside. The 
Judges treated the wills of 1918 as having revoked the will of 1908, 
but they treated -it as a case of dependent, relative revocation, and 
thought that in accordance with this doctrine the will of 1908 
prevailed. The Judges were inclined also to think that if no will 
stood the plaintiff had a title to the succession as chief chela, and 
it is right to add that one of the learned Judges, Page J., attached 
considerable importance to this title, and only agreed with some 
hesitation to the view held by his colleague and by the Subordinate 
Judge that this title could be displaced by a will. As to the com- 
promise as expressed in the ekrarnamas, they held that no estoppel 
was effected thereby. == 

With regard to the defence, which is founded upon the 
ekrarnamas, the reasoning of the learned Judges in the High Court 
is not easy to follow. -When two parties enter into an agreement, 
whether it be of compromise or in some other respect, each 
procures the advantage of the agreement from the other, and no 
further advantage need be looked for to support the agreement. 
As far as the two parties to the agreement are concerned, each 
obtained for himself the benefit of an unquestioned title, and 
prevented himself from: questioning the other’s title to his respec- 
tive office; and the present defendant as privy in estate with Bara 
Gobinda would appear to be equally entitled to take advantage of 
the agreement. 

It might be, however, that owing to the form of this parti- 
cular suit the agreement would not constitute a defence, because 
in form the suit is not brought by Gobinda Ramanuj, but by the 
two idols acting through him as their alleged shebait—an idol 
being a juridical entity in Indian law (see Vidya Varuthi Thirtha 
v. Balusami Ayyar’). If it were necessary to pursue this matter, 
it would be proper to enquire whether Ramanuj could by claiming 
to use the name of the idols as-plaintiffs prejudge and pyeclude any 
issue which would bear upon the question of his title to be gaddi- 
nashin mahant. But in their Lordships’ opinion the defendant can 
succeed upon other grounds. 

If the wills of 1918 were inoperative their Lordships would 
agree with the learned Judges in the High Court that the will of 
1908 would stand. It: would not be necessary in their Lordships’ 
view to invoke the doctrine of dependent, relative revocation, 
because there is no revoking clause in the wills of 1918, and the 
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will of 1908 would be only revoked by reason of, and to the extent 
of, its inconsistency with the latter wills, and if the later wills effect 
nothing the older will must stand. 

It becomes, therefore, a question whether the later wills were 
ultra vires and therefore ineffectual. The Judges in the High 
Court treated the two wills as being equivalent to one document, 
and as purporting to divide a muth which they stated would be 
illegal. They relied upon the authority of this Board in the case 
of Sethuramaswamiar vw. Meruswamiar®. But neither this case nor 
the earlier one of Jaafar Mohiudin Sahib v. Aji Mohiudin Sahib’, 
to which their Lordships have referred, touch the present case. 
They were cases where the office of mahant or a similar office was 
hereditary, but the mahant being a member of an undivided 
Hindu family, the other members of the family claimed to share 
in the endowments and if necessary to have a partition; and what 
was determined was that the endowments went with the office and 
were to be enjoyed by the officer-holder without partition between 
him and the members of his family. There is no direct authority 
as to the power of a mahant who has a number of separate asthals, 
which by usage have all been held by one man, to provide for their 
division between his successors, or to saddle the property of one or 
more of the component asthals with a reservation in favour-of the 
others. All that can be safely said is that as the essence of the law 
governing these muths lies in the following of custom or usage 
(see the case in 48 I. A. already cited), prima facie such a separa- 
tion would be improper, unless there were special circumstances 
justifying it. But their Lordships desire to be understood as ex- 
pressing no determination upon this point, as in their view it is un- 
necessary. They look at the two wills as separate documents, and 
they find in one of them an effectual appointment of the defend- 
ant-appellant to be gaddinashin mahant, with some reservations 
added which may or may not be valid. The existence of these re- 
servations and their appearance as a positive bequest in the other 
will does not detract from the definite appointment which, in 
their Lordships’ view, was effectually made. The defendant-ap- 
pellant was lawfully created gaddinashin mahant. He puts for- 
ward no claim to the minor mahantship, which was bequeathed to 
the plaintiff-respondent. 

In their Lordships’ opinion, the Subordinate Judge was right 
in his decision, and they will humbly advise His Majesty that this 
appeal should be allowed and that the suit should be dismissed 


* with costs here and below. 


Appeal allowed 
Barrow, Rogers and Nevill—Solicitors for the appellant. 
Watkins and Hunter—Solicitors for the respondents. 
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HIGH COURT 


NAUBAT LAL and orseærs (Defendants) 
= ‘versus aoe 
MAHADEO PRASAD SINGH and otuers (Plaintiffs)* 
Limitation Act (IX of 1908), Sch. II, Art. 61, inapplicability of— 
Mortgage—Decree, execution of—Property purchased by decree- 
holder—Sale set aside by plaintiffs by depositing decretal amount 
under Order 21, Rule 89—Plaintiffs’ suit for possession over property 
hypothecated in mortgage—When not time-barred—Transfer of 
Property Act (IV of 1882), Section 56—Inapplicable. 
Until the sale is confirmed, it does not transfer the interest 
* of the judgment-debtor to the auction-purchaser, and where in a 
case that interest is never transferred by the order of a court, 
it bes be said that the right of redemption had come to an 
end, 


On September 11, 1874 defendants’ ancestors mortgaged 
` 3as.-1.33 pies in the village to one GP, and, on June 25, 1919, 

GP bought the property mortgaged in execution of a decree 
obtained by him on the mortgage. Plaintiffs, who were pur- 
chasers under money decrees of 1a.-7.33 pies in the village, got 
the sale set aside, on June 25, 1919, after depositing the whole 
decretal amount under Or. 21, Rule 89 of the Civil Procedure 
Code. In the present suit by plaintiffs they claimed possession 
over property hypothecated in the deed of 1874 or the amount of 
money paid therein with interest from date of payment. Held, 
that plaintiffs’ claim was not barred by limitation, that Art. 61 
of Sch. II of the Limitation Act did not apply, and that the pro- 
perty in the hands of the plaintiffs and the defendants must con- 
tribute ratably to GP’s claim. 

The provisions of Section 56 of the Transfer of Property Act 
can have no application to a case of an auction sale and, in the 
absence of facts, even the principles of that Section cannot be 
applied to the present case. 

Shah Mehdi ‘Hasan v. Ismail Hasan, I. L. R. 42 All. 517 at 
518=18 A. L. J. R. 622 and Bisheshur Dial w. Ram Sarup, 1. L. 
R. 22 All. 284 at 289, referred to. ; 

First APPEAL from a decree of BaBU MaDANMOHAN SETH, 
Additional Subordinate Judge of Gorakhpur. - 

Haribans Sahai and Peary Lal Banerji for the appellants. 

Iqbal Ahmad and Harnandan Prasad for the respondents. 

The judgment of the Court was delivered by 

BANERJI, J.—This is a defendants’ appeal under the follow- 
ing circumstantes:— g 

The suit was for possession of certain zamindari property or, 
in the alternative, for recovery of a sum of Rs. 8,548-0-6 against 
a number of persons. The plaintiffs alleged that, on Septem- 
ber 11, 1874, the ancestors of defendants 1 to 9, who are appellants, 
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before us, mortgaged 3 as.-1.33 pies in the village Chandpur to 
one Gokul Prasad. Gokul Prasad obtained a decree on foot of this 
mortgage and an auction sale in execution of that decree took 
place on June 25, 1919, when Gokul Prasad brought the pro- 
perty mortgaged. The plaintiffs, who were purchasers under 
money decrees and mortgage decrees of 1a.-7.33 pies in the 


' village, deposited the whole of the decretal amount which was 


Rs. 4,519-12-4, on July 17, 1919, under Order 21, Rule 89 of the 
Code of Civil Procedure, and got the sale of June 25, 1919 set 
aside. They, in the present suit, claim possession over the pro- 
perty which is not in their possession and hypothecated in the 
deed of September 11, 1874 or the amount of money paid therein 
together with interest at 12 per cent from the date of payment. 
Defendants 1 to 9 pleaded that the plaintiffs’ suit was barred by 
limitation and that the plaintiffs knew of the prior charge and 
hence they were liable to pay the same and the defendants were 
not bound to pay it. They also pleaded that the interest was 
excessive. The learned Subordinate Judge repelled the contention 
that the claim was barred by limitation and, holding that as the 
defendants 1 to 9 were heirs of the original mortgagors, they could 
not raise the question of ratable contribution and granted a decree 
to the plaintiffs for the amount deposited together with interest 
at 6 per cent, holding that that sum was a charge on the property 
in the hands of the defendants. toe 


The defendants have come in appeal in this Court and it is 
contended by the learned advocate for the appellants that the 
plaintiffs’ claim was barred by Article 61 of the Limitation Act 
and that the property in the hands of the appellants was liable 
ratably to the claim of the plaintiffs. 


With regard to the first point, the case for the defendants is 
that the payment made by the plaintiffs was not a payment made 
for redemption of any mortgage and that the mortgage subsisted 
only till the date of the actual sale of the property. The learned 
advocate contends that under the Transfer of Property Act, 
Section 89, the right of redemption was barred on the passing of 
a final decree, but, under Order 34, Rule 5, the mortgage subsisted 
only till the date of the actual sale and that the sale having taken 
place before the date of payment made by the plaintiffs, such pay- 
ment ‘could not be treated as a redemption of the mortgage. In 
support of his argument, reference is made to a passage in the 
case of Shah Mehdi Hasan v. Ismail Hasant:— ` 


Under the present Code of Civil Procedure which repeals 
Section 89, the mere passing of a final decree does not extinguish 
the mortgagor's right until a sale has actually taken place in 
pursuance of the decree. ° 


It must be stated that in that case the point raised was differ- 


ent and that as a matter of fact ne sale had actually taken place 
*[1920] I. L. R. 42 All. 517 at 518-218 A. L. J. R. 622 . 
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on the material date. In the present case, no doubt, the auction 
sale had been held and the property had been purchased by the 
decree-holders. A reference to Rule 92 of Order 21 shows that a 
sale cannot become absolute until it is confirmed by the court 
and, in fact, when a deposit is made under Rule 89, the court 
makes an order setting aside the sale. It is only when a sale has 
become absolute that the court grants a certificate specifying the 
property sold and that certificate bears the date on which the sale 
became absolute. We are of opinion that until the sale is con- 
firmed, it does not transfer the interest of the judgment-debtor to 
the auction-purchaser, and where in a case that interest is never 
transferred by the order of a court, it cannot be said that the right 
of redemption had come to an end. In fact the payment made in 
this case was made by a person who was owner of the property 
and interested in it as a purchaser of the equity of redemp- 
tion. Rule 89 had not, on the date of this sale, been amended 
by the rule making powers of this Court to include the judgment- 
debtor, and we cannot accept the contention that the payment 
made was not made by the mortgagor or his transferee but as a 
judgment-debtor. We are, therefore, of opinion that the plaint- 
iffs’ claim is not barred by limitation and that Article 61 of 
Schedule II of the Limitation Act does not apply to the facts of 
the present case. 


As regards the second point, we are of opinion that the con- 
tention of the learned advocate for the appellants must be 
accepted that the property in the hands of the plaintiffs and the 
defendant-appellants must contribute ratably to the claim of 
Gokul Prasad. The learned advocate for the respondents 
has urged that, in view of the provisions of Section 81 of the 
Transfer of Property Act, his client being a subsequent mortgagee 
and purchaser under his decree, was entitled to set up the plea that 
the property in the hands of defendants 1 to 9 was responsible for 
the payment of the claim of Gokul Prasad under a prior mortgage. 
One of the essential points for putting forward the above plea is 
that the subsequent encumbrancer does not know of the existence 
of the prior encumbrances and as there are no materials on the 
record of the case, it is urged that an opportunity should be given 
to the plaintiffs to produce the original mortgage in his favour and 
to prove that he had no notice of the prior mortgage. Ye cannot 
permit fresh evidence to be adduced at this stage. It was for the 
plaintiffs to make out the case that is now attempted to be made 
out by their Jearned advocate in the plaint that he filed in the 
case. The plant is so carelessly drawn up that the learned advo- 
cate himself cannot see how the plaintiffs were entitled to the first 
relief, nor can the defendants clearly set forward in their written 
statement the plea that the plaintiffs knew of the prior mortgage 
and unless the original mortgage deed is laid before the court, no 
court can decide what was the contract entered into by the plaint- 
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iffs and the appellants when the mortgage in favour of the plaint- 
iffs was executed. 

Mr. Iqbal Ahmad further contends that under the principles 
underlying the provisions of Section 56 of the Transfer of Pro- 
perty Act, he was entitled to plead that the appellants should 
pay up the whole of the mortgage of Gokul Prasad inasmuch as 
the plaintiffs were second mortgagees. The provisions of Sec- 
tion 56 of the Transfer of Property Act can have no application 
to a case of an auction sale and, in the absence of facts, even the 
principles of that Section cannot be applied to the present case. 
The property in the hands of the plaintiffs and the-defendant- 
appellants was liable to the extent of Rs. 4,519-12-4. In the 
case of Bisheshur Dial v. Ram Sarup*, it has been laid down, that, 

When several parcels of property are mortgaged to secure one 
debt, every parcel is liable to the mortgagee for the whole amount, 
of the debt; but as between themselves each parcel is liable, in 

- the absence of a contract to the contrary, to contribute to the 

debt in the proportion which its value bears to the value’ of the 
whole property comprised in the mortgage .... The primary 
liability on each of several properties included in a mortgage 
being thus a proportionate share of the mortgage debt, every 
person who purchases one of those properties incurs a liability to 
that extent .... If any such purchaser has to discharge the whole 
of the mortgage debt, he is entitled to claim contribution from 
the owners of the remainder of the mortgaged property. 

We are therefore of opinion that the plaintiffs were only 
entitled to a proportionate share of the money that they paid to 
the prior mortgagee. It is not denied that-the proportion in which 
the parties are in possession of the property mortgaged under the 
deed of September 11, 1874 is that the plaintiffs are in possession 
of 19 and defendants in the possession of 17 pies each. The 
plaintiffs are therefore liable to that extent for the decree of 
Gokul Prasad and the defendants are liable in proportion. We 
modify the decree of the court below and declare that instead of 
the sum of Rs. 6,005 we substitute Rs. 2,835. Under Order 34, 
Rule 4 a decree will be prepared for Rs. 2,835 with proportionate 
costs and with pendente lite and future interest at 6 per cent per 
annum against the defendant-appellants. 

The parties will pay and receive costs in proportion to their 
success and, failure in this Court and the court below. The office 
will fix a date six months from hence for payment. 

- Decree modified 
2[1900] I. L. R. 22 All. 284 at 289=[1900] A. W. N. 69 
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RAM LAL (Defendant) 
Versus 
HARPAL AND ANOTHER (Plaintiffs) * 

Civil Procedure Code, Order 20, Rule 14(b)—Provisons of —Title of 
pre-emptor to property—Accrues automatically from date of 
` deposit—When cannot be re-conveyed to vendee—Subsequent pre- 
emption suit—When defendant precluded from pleading his own 

fraud—Estoppel, rule of, operation of. 

Under Order 20, Rule 14(b) of the Civil Procedure Code the 
title of the pre-emptor to the property accrues automatically from 
the date of the deposit and cannot be reconveyed to the vendee 
unless there is a proper deed of transfer or a fresh acquisition of 
title by adverse possession. 

Where, previous to the disputed purchase, defendant had pur- 
chased a share in the village which was pre-empted by two sets of 
plaintiffs led by S and H (the present plaintiff), and both the 
claims were decreed in 1923, but as only S deposited the pre- 
emption money, he alone became entitled to the property, and, 
subsequently, the present suit was filed to pre-empt property 
purchased by defendant in 1924, beld, that it was not open to 
defendant to plead his own collusion and fraud in the previous 
suit against H. The equitable doctrine of estoppel stood in his 
way. : 

First APPEAL from a decree of P. C. Moema Esq., Subordi- 
nate Judge of Muzaffarnagar. 


i Kailas Nath Katju and Brijmohan Lal Dave, for the appel; 
ant. is 
Peary Lal Banerji and S. C. Goyel, for the ey oe) i 
The judgment of the Court was delivered by c 

SuLaman, J.—This is a defendant’s appeal arising out of a 
suit for pre-emption. The only point for consideration before us 
is whether the defendant is a co-sharer in the village. Previous to 
the disputed purchase, the defendant, Ram Lal, had purchased a 
share in the village which was pre-empted by two sets of plaint- 
iffs. One suit was brought by Shanker and another was brought 
by three plaintiffs, including Harpal Singh, who is one of the 
present plaintiffs. Both the claims were decreed afid it was 
ordered that the pre-emptors would obtain certain shares on pay- 
ment of the pre-emption money. Shanker deposited the whole 
amount, but the other plaintiffs apparently did not. Thus 
Shanker Singh became entitled to the property. This was in early 
1923. But Shanker did not apply for execution and delivery of 
possession. In July, 1925 the present suit was instituted to pre- 
empt property purchased by the defendant in July, 1924. The 
main defence was that the previous suit of Harpal Singh was a 
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collusive suit and title did not actually pass to Shanker. Shanker 
Singh was examined as a witness on behalf of the defendant and 
stated that his suit was a collusive suit and-that in fact the amount 
which he deposited had been taken from the present defendant, 
Ram Lal, himself who was the vendee in the previous suit. The 
court below has disbelieved the evidence of Shanker and has held 
that he has not proved that the previous suit was a collusive suit, 
and has accordingly held that the effect of the deposit of the pre- 
emption money was to pass title to Shanker. R 

We agree with the court below that the evidence of Shanker 
is not worthy of belief. There is no doubt that under Order 20, 
Rule 14(b) of the Civil Procedure Code the title of the pre- 
emptor to the property accrues from the date of the deposit. . 
Under the express language of this Rule it cannot now be con- 
tended that for the passing of title any registered document, as 
required by the Transfer of Property Act, is necessary. Indeed 
the title is deemed to have passed automatically and cannot be 
reconveyed to the vendee unless there is a proper deed of transfer 
or a fresh acquisition of title by adverse possession. 

Over and above this we are of opinion that the defendant is 
precluded from pleading his own collusion and fraud. In the 


` former pre-emption case one of the objects of Harpal and others 


was to keep out a stranger from the village. So long as a co- 
sharer of theirs, namely, Shanker, succeeded in recovering the pro- 
perty from the stranger, the plaintif might well be satisfied. By 
having made the deposit, Shanker got the whole property. Harpal 
Singh and others acquiesced in that position. If there was really 
any collusion or fraud intended by Shanker and Ram Lal, that 
fraud succeeded. It is not now open to Ram Lal to plead his own 
fraud against Harpal. The equitable doctrine of estoppel obvi- 
ously stands in his way. The appeal has no merits and is dismissed 
with costs. 
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KALLOO AND ANOTHER (Defendants) 
; VerSUs 

NIADER SINGH anD aNnoTHER (Plaintiffs)* 

Civil Procedure Code, Order 34, Rule 5—Final decree—When court 
‘cannot go bebind preliminary decree—Suit for declaration that final 
decree not binding—When not barred by Section 47—Res judicata, 
rule of, when inapplicable. 

Subsequent to a preliminary decree obtained by defendants 
against plaintiffs’ father alone without impleading plaintiffs, the 
father died and plaintiffs were substituted as his legal representa- 
tives. A final decree was then passed ex parte. Later on plaint- 

` diffs unsuccessfully tried to set aside the ex parte decree, raise 
objections to the preparation of the final decree and attack the 
mortgage-decree on the ground that the mortgage was without 
legal necessity. The court having disallowed all objections, 
plaintiffs filed the present suit for a declaration that the final 
decree was not binding on them and their claim was decreed. 


Held, in Second Appeal: (1) that the court was right in 
holding that it had no power to go behind the preliminary decree 
and that at the time of passing the final decree, its powers were 
‘limited to acting in accordance with Order 34, Rule 5 and as it had 
no power to decide the questions raised in the present suit, the 
rule of res judicata did not apply; 

(2) that the suit was not barred by Section 47 of the Civil 
Procedure Code. . 

SECOND APPEAL from a decree of H. Bearry Eso., Addi- 
tional District Judge of Moradabad, confirming a decree of 
Basu Hanuman Prasan Varma, Subordinate Judge of Bijnor 
at Moradabad. 


M. Walliullah (for whom Mr. Baleshwari Prasad) for the 
appellants. 


Panna Lal. for the respondents. ; 
The judgment of the Court was delivered by ‘ 


t+ Kine, J.—This appeal arises out of a suit for a declaration 
that a mortgage-decree obtained by the defendant against the 
oes of the plaintiffs was null and void as against the plain- 
iffs. 

The defendants obtained a preliminary decree against the 
plaintiffs father alone without making the plaintiffs parties to 
the suit. After the passing of the preliminary decree, and before 
the final decree was passed, the plaintiffs’ father died and the 
plaintiffs were substituted as legal representatives of their father. 
After the plaintiffs had been thus impleaded as legal representa- 
tives, the final decree was pas8ed ex parte. Subsequently the 
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plaintiffs applied to set aside the ex parte decree and upon its being 


- set aside, they raised objections to the preparation of the final 


decree. They objected that they were not legal representatives of 
their father, Ram Lal, and proceeded to attack the mortgage-decree 
on the ground that the mortgage was without consideration and 
without legal necessity. The court decided that the plaintiffs 
were the legal representatives of their father and held that it was 
not entitled to go into the question of consideration and legal 


-` necessity for the mortgage and accordingly- disallowed the objec- 


tion and ordered the preparation of the final decree. The 
plaintiffs did not appeal against the final decree but instituted the 
present suit for a declaration that the decree was not binding upon 
them. Their claim has-been decreed. 


The defences with which we are concerned in second appeal 
are that the suit was barred, firstly, by the rule of res judicata, and, 
secondly, by the provisions of Section 47 of the Code of Civil Pro- 
cedure. 


Both the courts below have found these points against the 
defendants, who are the appellants before us. 


The only questions which we have to consider in second appeal 
is whether the suit was barred on either of the grounds suggested. 

As regards the question whether the ‘suit was barred by the 
rule of res judicata, the learned counsel for the appellants contends 
that the final decree was “passed against the plaintiffs them- 
selves who had been impleaded as legal representatives of their 
father and that as they have not appealed against the final decree, 
they are bound by it and are not entitled to challenge it-by a 
separate suit. 


The question, on its merits, depends upon whether the court 
at the time of passing a final decree was entitled to go behind its 
own findings in passing the preliminary decree. In our opinion 
the court was right in holding that at the time of the passing the 
final decree it had no power to go behind the preliminary decree in 
which the rights and liabilities of the parties had been determined. 
At the time of passing the final decree the court’s powers are 
limited to acting in accordance with Order 34, Rule 5. Where 
it is found that payment has not been made of the sum specified, 
then the court is bound to pass a decree that the mortgaged 
property or a sufficient part thereof be sold. We hold that the 
court in taking action under this Rule is not empowered to reopen 
the questions which have already been determined, by the prelimi- 
nary decree. As the court in passing the final decree had no 
power-to decide the questions which were raised by the plaintiffs 
in a present suit, we hold that the rule of res judicata does not 
apply. 

The next question is whether the suit is barred by the pro- 
visions of Section 47 of the Code of Civil Procedure. Here again 
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we think there is no force in the appellants’ contention. The 
questions which are now raised in the present suit go to the root 
of the mortgage-decree. They are not questions which merely 
“relate to the execution, discharge or satisfaction of the decree. 
The questions, if decided in the plaintiffs’ favour, as they have 
been, go behind the decree itself and could not be determined by 
an execution court under Section 47. 


‘The counsel for the respondents has also pointed out that his 
suit was instituted in the court executing the decree and the court 
could have treated: the suit as a proceeding under Section 47 if it 
thought fit. In any case there is no force in the contention that 
the suit was barred by Section 47. 


Agreeing with the courts below, we dismiss the appeal with 
costs, ' 


Appeal dismissed 


MAHARANI AND ANOTHER (Judgment-debtors) 
Versus 
-DEBI DAS (Decree-holder)* 

Limitation—Period of, computation of—Decree capable of execution— 
Decree-holder taking advantage of slight orthographical error in 
order to execute time-barred decree—Effect of. 

If there has been an amendment of a decree incapable of execu- 
tion, the period shall run from the date of the amendment, other- 
wise it must date back to the date of the original decree. 

Where the first decree was capable of execution but the decree- 
holder took advantage of an error in orthography, which was im- 
material, in order to execute the decree which had become time- 

„barred, beld, that the application for execution of the decree could 
not be allowed. 
Civ Revision from an order of Basu D. P. MEHROTRA, 

Munsif of Fatehabad. 

Baleshwari Prasad for the applicants. 


Shiva Prasad Sinha (for whom Krishn Bahadur) for the 
opposite party. 

The following judgment was delivered by . 

Data, J.—The learned Judge of the lower court has stated 
the law correctly. If there has been an amendment of a decree 
incapable of execution, the period shall run from the date of the- 
amendment, otherwise it must date back to the date of the original 
decree. The view taken of the circumstances of this case by the 
learned Judge is, however, perverse in my opinion. It is obvious 
that the decree-holder has taken advantage of-a slight mistake in 
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orthography, and really did not consider the decree incapable of 
execution. First of all, he tried, subsequent to the decree. being 


time-barred, to make out that Rs. 10 had been paid by the judg- 


ment-debtor within time. The decree was passed on January 6, 
1925, and on April 3, 1928 he applied to the court certifying a 
payment of Rs. 10 within the period of limitation. This applica- 
tion was contested and dismissed. No question then was raised 
of the previous decree as it existed being incapable of execution. 
Then he cleverly took advantage of Jwala being written as Joti 


and applied for amendment on June 16, 1928. The amendment 


was granted ex parte on June 20. 

The original decree was passed against the assets of one Joti 
Prasad in*the hands of Mst. Maharani and Sukhlal. There was 
no mistake as to Mst. Maharani and Sukhlal. It is alleged that 
Joti Prasad was written as Jwala Prasad in the decree and, therefore 
the decree was incapable of execution. No attempt whatever was 
made by the decree-holder to execute the decree within limitation. 
Joti and Jwala may easily be mixed up in Urdu writing, and no- 
body would have thought of any such mistake if the decree-holder 
had not wished to take advantage thereof in order to revive a 
time-barred decree. I do not think that any objection would 


have been sustained if the assets of Joti Prasad in the hands of 


the applicants had been attached in execution of the first decree. 
It is clear to me that the first decree was capable of execution, that 
the error in orthography was immaterial and that the decree- 


holder was never prevented from executing the decree, nor was the - 


decree incapable of excution. The decree-holder has taken ad- 
vantage of a slight mistake in ‘writing in order to execute a 
decree which is time-barred. 

I set aside the order of the Munsif of Fatehabad dated 
August 25, 1928, uphold the objection of the applicants, and 
dismiss the application for execution of the decree. 

The applicants shall receive their costs. 
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LALTA PRASAD (Plaintif) Civ 
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_ Agra Pre-emption Act (XI of 1922), Sections 5 and 12—Resumed 
muaft land—Sale of-—Wayibularz recordmg custom—Suit by co- SuLaman, J. 
sharer—Right to pre-empt—Owners of resumed muafi, petty pro- K®NP&t J. 
prietors within meaning of Section 4, Sub-Clause (7). 

When a right of pre-emption is recorded in a wajibularz of the 
mahal, a right must be deemed to exist in view of the provisions 
of Section § of the Act, and the question as to what persons are 
entitled to exercise this right is to be determined by reference to 
Section 12 of the Act and not to the recitals in the wajibularz. 
Where part of resumed muafi land comprized in one khewat and 
assessed to Government revenue was sold and an earlier wajibularz 
recorded a custom of pre-emption but it also contained a recital 
that “‘co-sharers of the village have no concern with the resumed 
muafi”, and plaintiff was a co-sharer in this khewat but defend- 
ants were strangers, held, that the holders of resumed muafi were 
petty proprietors within the meaning of Section 4, Sub-Clause (7) 

‘and therefore plaintiff had the first right of pre-emption. 

SecoND APPEAL from a decree of E. T. THURSTON Eso., 
District Judge of Budaun, reversing a decree of THAKUR SHEO- 
BARAN SINGH, Munsif of Bisauli. 

Peary Lal Banerji and Sarkar Bahadur Johari for the appel- 


lant. - 
Narain Prasad Asthana (for whom S. P. Simba) for the res- 


pondents ' . r 
The judgment of the Court was delivered by 
SULAIMAN, J.—In this case part of the resumed muafi land sulaiman, J. 
comprised in one khewat and assessed to Government revenue has 
been sold. The plaintiff is a co-sharer in this very khewat. An 
earlier wajibularz prepared for the village records a custom of 
pre-emption, but there is also a recital in it to the effect that the 
co-sharers of the village have no concern with the resumed muaf. 
The defendants are strangers. The.court of first instance decreed 
the claim for pre-emption, but on appeal the District Judge 
has dismissed it, holding that having regard to the recital in the 
wajibularz there is no right of pre-emption in muafi nds. We 
are unable to concur in this view. When a right of pre-emption 
is recorded in a wajibularz of the mahal, a right must be deemed to o. 
exist in view of the provisions of Section 5 of the Act. The ques- 
tion as to whaf persons are entitled to exercise this right is to be 
determined by reference:to Section 12 of the Act and not to the 
récitals in the wajibularz. Under the last mentioned Section, when 
a.pètty proprietary interest is sold, co-parceners in that interest 
have the first right of pre-emptjon. The holders of these resumed _ 
She. * S. A. 1642'of 1926 f 
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muafis are holders of specific plots in the mahal and ard obviously 
not entitled to take part in the administration of its affairs and do 
not own any land in the mahal jointly with the co-sharers. They 
are accordingly petty proprietors within the meaning of Section 4, 
Sub-clause (7). The plaintiff therefore has the first right of -pre- 
emption. We accordingly allow this appeal and setting aside the 
decree of the lower appellate court, restore that of the first court 
with costs in all courts. 

Appeal allowed 


BACHCHI LAL anp otHers (Defendants) 
versus f 
DEBI DIN ann orHers (Defendants) and BENI PRASAD anp 
OTHERS (Plaintiffs)* 


Sutaman, J. Agra Pre-emption Act (XI of 1922), Section 4, Sub-clause (1)—Suit 


KENDALL, J. 


Sulaiman, J. 


for pre-emption by co-sharer—Acquisition of proprietary title neces- 
sary for successful resistance of—Expression “indefeasible interest” 
as used in Section 20—Interpretation of —Transfer of Property Act 
(IV of 1882), Section 123—-Registration of document of transfer— 
Necessity of. 

No interest in immovable property can validly pass from one 
person to another in the eye of the law without there being a 
registered document of transfer. 

Fateh Singh v. Thakur Rukmini Ramanji Maharaj, 1. L. R. 45 
All. 339=21 A. L. J. R. 235, referred to. 

For a person to become a co-sharer under the Agra Pre-emption 
Act it is necessary, under Section 4, Sub-clause (1), that he 
should be entitled as proprietor to a share in the mahal. A right 
of a lessee or mortgagee will not do, nor can a person in adverse 
possession without actual title be entitled as proprietor to the 
property in his possession so long as his title has not. matured by 
prescription. The expression “indefeasible interest” in Section 20 
also refers to full proprietary title which is not liable to be 
defeated. So long as proprietary title has not been acquired, a 
defendant cannot successfully resist a claim by a co-sharer for 
pre-emption. 

* First APPEAL from a decree of PANDIT JAMUNA NARAIN 
DixsuiT, Additional Subordinate Judge of Banda. ' 
Peary*Lal Banerji and Ambika Prasad for the appellants. 

Mahmudullah and Sarkar Bahadur Johari for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, J.—First Appeals Nos. 157 and 158 of 1926 are 
connected and are defendants’ appeals arising out of two suits for 
pre-emption. Under a sale-deed dated August 9, 1924, shares in 
two khatas Nos. 2 and 7, in mahal Mustaqil and mahal Thtamli, 
of village Tirmau, were sold to the defendants. Two suits were 


„separately instituted. The plaintiff alleged that the defendant- 
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vendees were strangers and their names were wrongly recorded in 


the revenue papers. The defence raised by the defendants was 
that they were co-sharers on the same footing as the plaintiff. The 
defendants claimed title through one Jagannath. Before the trial 
commenced, the plaintiff’s counsel made it clear that he was not 
admitting the title of Jagannath at all. 

The court below has found in favour of the plaintiff and has 
decreed the claim except as regards mahal Jhtamli in which the 
defendants had become co-sharers by virtue of another deed of 
gift dated November 15, 1920. 

Sewak was a proprietor in this village and he died some time 
ago and was succeeded by his widow, Mst. Jasodia. She also died 
some time about 1918. After her death the patwari reported that 
the ‘names of Sewak’s collaterals, Ramadhin and another, should 
be entered in the column of proprietors. An objection was made 
on behalf of Jagannath, who claimed that Mst. Jasodia had made 
a gift of the property in his favour and he was in possession as a 
donee. Apparently there was no registered deed and Jagannath 
was relying on an oral gift. On May 7, 1919 an application was 
filed on behalf of Ramadhin purporting to act for himself and as 
sarbarahkar (or guardian) of Tissu and Gopi, in which the gift 
in favour of Jagannath was admitted, and there was a statement 
that the petitioners refused to take back the property and agreed 
to the mutation of names in favour of Jagannath. The court ac- 
cordingly ordered that the name of Jagannath should be entered 
in place of the deceased, Mst. Jasodia. 

The plaintiff led no evidence in the court below to show that 
any one other than Ramadhin and Gopi were the collaterals en- 
titled to succeed on the death of Mst. Jasodia. Nor was it made 
clear before the court who Tissu was as whose guardian Rama- 
dhin had acted. In the absence of such evidence, the court below 
has assumed that Ramadhin and Gopi were the next reversioners 
of Mst. Jasodia’s husband, and that, therefore, there was a consent 
on the part of the persons in whom the property had become vested 
on her death. The learned Judge has also assumed in favour of the 
defendants and this consent of the reversioners will estop them 
from ousting Jagannath and from taking possession from his 
vendees, the present defendants, but has held that consent cannot 
confer perfect title on Jagannath and his vendees so long as the 
full period of 12 years has not expired. 

In appeal before us it is contended that inasmuch as the 
reversioners, who became entitled to the estate, are estopped from 
recovering posse$sion of the property from Jagannath and his trans- 
feree, and the heirs who would come after them would have to 
claim through them, the defendants had acquired an: indefeasible 
title which is by no means liable to be defeated, and that inasmuch 
as they are in possession in the,capacity of proprietors, they can 
defeat tke claim of the plaintiff. Great reliance is placed on the 
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Full Bench case of Fateh Singh v. Thakur Rukmini Ramanji 
Maharaj’. i 

In the case before the Full Bench there was 2 registered deed 
of transfer by the widow in her lifetime, but the consent had been 
given by the reversioners before they had become entitled to the 
estate. In the present case the consent was given after such title 
had accrued, but there had never been any deed of gift by the 
lady at all. Without deciding that the consent of Ramadhin and 
Gopi would operate as an estoppel against them and their represen- 
tatives, we may, for the purposes of this appeal, assume that it 
would so operate. In this view it is unnecessary for us to examine 
whether this consent was for consideration or not. But it is clear 
to us that no interest in immovable property can validly pass 
from one person to another in the eye of the law without there 
being a registered document of transfer. Under Section 123 of 
the Transfer of Property Act a gift can only be effected by means 
of a document duly registered. In the absence of such document, 
the proprietary interest in the property could not have passed 
from Mst. Jasodia to Jagannath or from Ramadhin and Gopi to 
Jagannath. Even if Ramadhin and Gopi or their heirs be estopped 
from claiming the possession of the property, it is impossible to 
hold that proprietary title has actually become vested in Jagannath 
or his transferee. 

For a person to become a co-sharer under the Agra Pre-emp- 
tion Act it is necessary, under Section 4, Sub-clause (1) that he 
should be entitled as proprietor to a share in the mahal. A right, 
short of a proprietary title, e.g., that of a lessee or mortgagee, will 
not do. A person in adverse possession without actual title can- 
not be said to be entitled as proprietor to the pro- 
perty in’ his possession so long as his title has not 
matured by prescription. We think that the expression 
‘Gndefeasible interest” in Section 20 also refers to full 
proprietary title which is not liable to be defeated. So long as 
proprietary title has not been acquired, the defendant cannot | 
successfully resist a claim by a co-sharer for pre-emption, 
Estoppel against the heirs is one thing and acquisition of title as 
proprietor is another. And, of course, the word interest cannot 
include an interest less than a proprietary interest. 

The court below has held that the agreement for mutation of 
names in favour of Jagannath in the revenue court was not in the 
nature of a family arrangement which would confer title on Jagan- 
nath. The application itself does not indicate that there had 
previously been any such family settlement. Nor is it clear that 
there was any bona fide dispute, nor could Jagannath, the son-in- 
law of Mst. Jasodia, be treated as a member of the family of Rama- 
dhin and Gopi. The plea of a family settlement also was not 
raised in the written statement. We are therefore unable to hold 
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that there was any such family settlement as, even in the absence 
“of ‘a registered document, could confer title on Jagannath. The 


result therefore is that the defendants cannot resist the plaintiff’s ` 


claim on the basis of the alleged oral gh made to their vendor, 
Jagannath. 

Under the gift of November 15, 1920 the defendants have 
acquired a share in patti No. 10 in mahal Mustaqil only. The 
shares sold are situated in khewats Nos. 2 and 7 which are in patti 
Sheo Din and patti Kalu respectively. According to the khewat, 
mahal Mustaqil is divided into several bahris, each bahri being 
sub-divided into pattis and each patti into several khewats. 
Khewat No. 1 is in patti Sukhnandan. Khewats Nos. 2 and 3 
are in patti Sheo Din. The areas of the two pattis are totalled 
separately and then the two are added together to make up bahri 
_ Gur Bakhsh Singh. The same process is followed as regards other 
bahris. It is clear to us therefore that bahri is a sub-division of 
the mahal very much like a thok, which is found in eastern dis- 
tricts. The plaintiff is undoubtedly a co-sharer in bahri Gur 
Bakhsh in which khewat No. 1 is situated. The defendants are 
not co-sharers in this bahri. The plaintiff accordingly has pre- 
ference under Section 12, Sub-clause (3). 

As regards khewat No. 7 which is situated in patti Kalu, we 
find that it is a part of another bahri called bahri Sheo Shankar 
and khewat No. 10, in which the defendants had become co- 
sharers, is situated in the same bahri. As regards this khewat, 
therefore, the plaintiff cannot have preference as against the 
defendants. The learned Subordinate Judge has accordingly dis- 
missed the claim with regard to this last mentioned khewat. 

In our opinion the view taken by the court below was correct 
and the decrees are right. Both the appeals are accordingly dis- 
missed with costs. 

Appeals dismissed 


x 


HANWANT RAI (Defendant) 
versus 

CHANDI PRASAD and ornHers (Plaintiffs)* 

Transfer of Property Act (IV of 1882), Section 55, Sub-section 2—Sale 
—Indemnity clause—Implied covenant—Pre-emptor’s vendees, 
whether entitled to benefit of—Limitation Act (XV°of 1877), 
Article 116—Applicability of to suit for compensation for breach 
of contract in writing registered. 

_By a sale deed executed by HR, on February 12, 1912, in favour 
of M and ethers, HR_ agreed to indemnify the vendees in case by 
any act of himself or by any claim of his children or members of 
his family, any, defect arose in the property. KR successfully 
sued for pre-emption, on September 7, 1912, and obtained posses- 
sion on payment of entire consideration on January 25, 1913. An 
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appeal to the High Court was dismissed. On August 6, 1916 
KR and his brothers sold a half share of the property pre-empted 
to present plaintiffs. Subsequently HR’s sons challenged the sale 
by their father and on déposit of money as directed by their decree 
got possession on March 12, 1921. More than three years after- 
wards KR’s brothers and some of their transferees succeeded in 
obtaining a decree from the lower court against HR for recovery 
of several sums of money. On appeal by HR alone, held, (1) 
that even if the yendees of KR and his brothers could not succeed 
on the express contract in the sale deed of 1912, they were entitled 
to succeed on the implied covenant which runs with the land 
under Section 55, Sub-section (2) of the Transfer of Property 
Act; that so far as KR’s brothers were concerned, the suit was 
maintainable on the indemnity clause contained in the sale deed; 
Gobind Dayal v. Inayat Ullah, I. L. R. 7 All. 775=[1885] A. 
W. N. 228 referred to. 

(2) that Article 116 of the inieition Act applied and there- 
fore the suit was within time. 

The word “contract” used in Article 116 should include an 

‘implied contract also. 

Kundan Lal v. Bisheshar Dayal, 25 A. L. J. R. 841, Mul Kun- 
war v. Chittar Singh, I. L. R. 30 All. 402=5 A. L. J. R. 480, 
Janak Singh v. Walidad Khan, 13 A. L. J. R. 669, Nabin Chandra 
Ganguly v. Munshi Mander, A. I. R. [1927] Pat. 248, Sigamani 

- Pandithan v. Munibadra Nainar, A. I. R,[1926] Mad. 255 and 
Tricomdas Cooverji Bhoja v. Gopi Nath Jin Thakur, 1. L. R. 44 
Cal. 759 referred to. 


First APPEAL from a decree of Banu Krisuna Das, Addi- 
tional Subordinate Judge.of Azamgarh. 

Peary Lal Banerji and Kamla Kant Verma for the appellant. 

Iqbal Ahmad, Mukhtar Ahmad and Abu Ali for the respond- 
ents. 

The judgment of the Court was delivered by 

Muxerji, J.—This is an appeal by one who was arrayed as 
the defendant No. 1 in the original suit. The suit arose under the 
following circumstances:— 

+ The appellant, Hanwant Rai, sold, on February 12, 1912, a 
certain amount of property to Molai and two others for the sum 
of Rs. 9,090. Kauleshar Rai, who has since died, brought a suit 
for pre-emption on September 7, 1912 and obtained a decree, on 
condition of payment of the entire consideration of the money of 
Rs. 9,000, on January 25, 1913. He deposited the money that 
he was required to do under the decree and obtained delivery of 


‘possession. The appeal to the High Court was dismissed. Kaule- 


shar and his joint brothers who are plaintiffs Nos. 3 and 4 in this 
action, sold a half share in the property pre-empted to the plaint- 
iffs 1 and 2 of the suit and three others, on August 6, 1916. The 
sons of Hanwant Rai challenged the sale made by their father, 
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by suit No. 79 of 1919, and; eventually, got a decree for possession 
from the court of first instance and also by the court of appeal. 
The decree directed that on condition of payment of Rs. 2,761-8-0 
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the plaintiffs, namely, the sons of Hanwant Rai, would be entitled Haxwanr 


to recover possession. They deposited the money and obtained 
delivery of possession on March 12, 1921. 

Having thus been dispossessed of their property, the present 
suit’was instituted by the brothers and survivors of Kauleshar Rai 
and two of the five transferees. It has been found that the 
defendant No. 1, one of such transferees, has a small interest in 

_the property mortgaged and that the other transferees, never 
having paid anything towards the sale consideration, did not 
obtain any interest in the property. The present suit was directed 
for the recovery of several sums of money, viz., Rs. 6,238-8-0, 

- being the difference between the entire purchase money paid, viz., 
Rs. 9,000 and the sum of Rs. 2,761-8-0 paid by the sons as a con- 
dition precedent to their recovery of the property, for recovery 
of Rs. 1,400, being the costs incurred by the plaintiffs in defend- 
ing the sons’ suit, Rs. 556-8-0, being the costs paid by the plaint- 
iffs to the sons under the decree obtained by them and 
Rs. 4,336-14-6, interest on the sale consideration and other sums 
claimed. Pas 

The suit has been decreed in’ its entirety except for the sum of 
Rs. 1,400 which represented the amount of costs incurred by the 
plaintiffs in defending the sons’ suit. The plaintiffs have not 
appealed, and, as we have said, the present appeal is by Hanwant 
Rai alone. - 

Two points have been urged before us, namely, (1) the pre- 
emptor’s vendees are not entitled to the benefit of the indemnity 
clause in the såle deed executed by Hanwant Rai in favour of 
Mulai and others, and (2) the suit was barred by limitation. 

We shall take up the first point first. By his sale deed 
Hanwant Rai expressly agreed to indemnify the vendees in case 
by any act of himself or by any claim of his children or the mem- 
bers of his family, any defect arose in the property. It is con- 
ceded that Kauleshar Rai, háving succeeded in this suit for pre- 
emption, was substituted for the original vendees, as the vendee. 
That this was the position of the pre-emptor is fully borne out by 
the Full Bench case of Gobind Dayal v. Inayatullah'; vide the re- 
marks of Mahmud, J. at’ p. 808. It is clear, therefore, that so far 


as Kauleshar’s surviving brothers are concerned, there can be no ` 


doubt that the suit is maintainable on the indemnity clause con- 

tained in the sate deed of February 12,1912. So far as the vendees 

are concerned, there are two positions. Either to them the benefit 

of the contract was transferred or it was not. If it was not trans- 

ferred, the benefit of the contract remains entirely in Kauleshar’s 

survivors. If they have lost the entire property which was ob- 
5 M1885] I L, R. 7 All. 775={[1885}] A. W. N. 228 
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Cyn tained by pre- emption, they are entitled to recover the damages, 
1529 irrespective of the fact that they have transferred half the pro- - 
—— pery to other people. If, to the vendees, the rights accruing 
HanwanT under the indemnity clause have been assigned, they too are en- 
Rat . P : . . 
S titled to maintain the suit. Further, it appears, that under Sec- 
Cuanot tion 55, Sub-section 2 of the Transfer of Property Act, there is 
PrasaD always an implied covenant as to title and this covenant runs 
Mukerji, J. With the land. If that be the case with respect to an implied 
contract, it seems to follow that an express contract of this nature 
must also run with the Jand. In any case, the vendees from 
Kauleshar Rai and his brothers are entitled to take the benefit of 
the implied contract contained in Section 55, Sub-section 2 of the 
Transfer of Property Act. In any view of the case, it is impos- 
sible to maintain, on behalf of the defendant No. 1, that the suit 
is not maintainable by the vendees of Kauleshar Rai and his 
brothers. 

We now come to the question of limitation. It is argued on 
behalf of Hanwant Rai that either Article 62 or Article 97 of the 
Limitation Act applies, and as the suit was brought more than 
three years after delivery of possession to the sons of Hanwant 
Rai, the suit is barred by time. Reliance has been placed on 
several cases and mainly on the case of Kundan Lal v. Bisheshar 
Dayal. This was a decision of a Bench of two learned Judges of 
this Court and the learned Judges thought that they had to choose 
between two cases decided in this Court. Those two cases were 
Mul Kunwar-v. Chattar Singh’ and Janak Singh v. Walidad Khan’. 
In the case Mul Kunwar v. Chattar Singh? it was expressly decided 
that in the circumstances of the present case, Article 116 of the 
Limitation Act applied. In the latter case of Janak Singh v. 

— Walidad Khan', Article 116 was not applied on the express ground 
that there was no covenant to which Article 116 could be applied. 
Their Lordships analysed the document before them and expressly 
found that there were no covenants to which Article 116 could 
apply. The earlier case of Mul Kunwar’ was not brought to the 
notice of the learned Judges. It was not necessary to do so. 
Their Lordships appear to have been fully alive to the contents of 
Article 116 of the Limitation Act, but, as we have said, they ex- 
pressly said that, in the circumstances of that case, there was 
nothing inethe sale deed to which Article 116 could be applied. In 
the case under discussion in 25 A. L. J. R. 841, one Calcutta case 
and a Madras case were also cited, but they were not discussed. „In 
view of the fact that the case in 25 A. L, J. preferred to follow one 
of the cases to another of the cases decided in this Gourt, we think 
we are at liberty to accept the case in I. L. R. 30 All. 402—also-a’ 
Bench decision —as a proper guide for us. , 

Considering the case apart from authority, there can be little 


* [1927] 25 A. L. J. R. 841 *[1915] 13 A. L. J. R. 669 
*[1908] I. L. R, 30 All. 402==5 A. L. JPR, 480 
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doubt that Article 116 of the Limitation Act would be applicable. 
We shall presently show that that Article has been applied not 

. only in this Court, in the case of I. L. R. 30 All. but by several 
other High Courts in India and also by the Privy Council. 
Article 116 runs as follows:— 

Suit for compensation for the breach of a contract in writing 
registered. Period of limitation—six years. Time from which 
period runs—when period of limitation would begin to run against 
a suit brought on a similar contract not registered. 


The contract in writing registered is that, in case the vendees 
lost the whole or any portion of the property on account of the 
claim made by the children of the vendor, they would be entitled 
to be indemnified. This is an express contract of indemnity. 
The cause of action would arise from the date of dispossession, a 
date which is within six years of the suit. Apart from authority, 
therefore, there can be no difficulty in the application of 
Article 116. Even if it had been the case that there was no ex- 
press covenant, the implied covenant mentioned in Section 55 
of the Transfer of Property Act would be applicable. The fact 
that the implied contract is not put into the document itself will 
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not make any difference. A contract may be express or implied - 


(see Section 9 of the Contract Act). .In Article 116 of the Limi- 
tation Act, the word used is “contract”. This should included an 
implied contract also. We have to.mention this aspect of the case 
because we have said that if the vendees from Kauleshar Rai and 
his brothers could not succeed on the express contract contained in 

_the sale deed of 1912, they were entitled to succeed on the implied 
convenant which runs with the land. 

In Nabin Chandra Ganguly v. Munshi Mander? it was held 
that the implied contract mentioned in Section 108 of the Transfer 
of Property Act (the case was of a lease) could be read within 
Article 116 of the Limitation Act and a suit for compensation for 
breach of the covenant would be governed by the six years’ rule 
of limitation. The same view was taken in Sigamani Pandithan v. 
Munibadra Nainar® following earlier Madras cases. The same 
view was taken in Ganapa Putta Hegde v. Hammad Saiba’ and in 
Injad Ali v. Mabini Chandra Adbikari®, In the case of Tricomdas 
Cooverji Bhoja v. Gopi Nath Jin Thakur? the question arose 
whether, where rent was payable under a registered doctment, the 
Article 110, which applied expressly to a suit for recovery of 

_ arrears of rent, applied or Article 116 with the larger period of 
limitation. Their Lordships of the Privy Council held that 
Article 116 applied to all cases in which the contract was in writ- 
ing registered, although such cases may have been provided for in 
the earlier portion of the 1st Schedule of the Limitation Act. 


5 [1927] A. I. R. Pat. 248 7 [1925] 1I. L. R. 49 Bom. 596 
. [1926] A. IL R. Mad. 255 8 [1924] A. L R. Cal. 148 
- "LL R. 44 Gal. 759 
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This makes it entirely. clear that a suit for compensation for 
breach of a contract, that is in writing registered, must be brought 
within Article 116. 

We are entirely satisfied both on principle and on authority 
that the suit is within time. The result is that the appeal fails and 
is hereby dismissed with costs. 


Appeal dismissed ` 


BALMAKUND (Defendant) 
versus 

NANAK CHAND anp oruers (Plaintiffs)* 

Civil Procedure Code (V of 1908), Section 92—Suit for removal of trus- 
tec—Public religious charitable trust—Hereditary trustee—Petty 
inaccuracies m accounts without dishonesty—When removal should 
not be ordered. 

The main principle on which the High Court should exercise 
its jurisdiction to remove a trustee is the welfare of the bene- 
ficiaries and of the trust estate, namely, in cases of positive mis- 
conduct or where the acts or omissions are such as to endanger 
the trust property or to show a want of honesty, or a want of 
proper capacity to execute the duties, or a want of reasonable 
fidelity. A hereditary trustee should not be removed merely for 
inaccuracy in accounts or petty neglect of duty. 

Letterstedt v. Broers, L. R. 9 A. C. 371 at 385 followed. 

Where a number of most respectable and independent witnesses 
testified to defendant’s good character and good management of 
the trust property and it was a fact that the defendant had 
doubled the income of the trust by collecting about 95 per cent 
of the gross rental demand for a period of twelve years, and the 
statement of expenditure was also correct, but the accounts of 
the trust had been kept in an unsatisfactory manner, the defend- 
ant- having mixed up his own accounts with’ trust accounts in a 
most objectionable manner and received petty miscellaneous items 
without crediting them to the trust, beld, that the defendant was 
not positively dishonest and therefore should not be removed from 
his office of trusteeship ofa public, religious and charitable trust. 

First APPEAL from a decree of H. Beatty Eso., District 

Judge of Moradabad. 

Kailas Nath Katju, S. C. Goyle, L. M. Roy and Kapil Dev 

Malaviya for the appellant. 

Peary Lal Banerji, Shiam Krishna Dar and Shambhu Nath 

Seth for the respondents. / 


The judgment of the Court was delivered by 


Kine, J.—This appeal arises out of a suit under Section 92 
of the Code of Civil Procedure praying for the removal of the 
defendant, Balmakund, from his office as trustee of a public, 
religious and charitable trust, and for certain subsidiary reliefs. - 

The author of the trust was one Mst. Parbati, he widow of : 
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P. Nandan Kishore, Deputy Collector. She built a thakurdwara, 
a shivala and a tank for perpetuating the name of her deceased 
husband and for the public good. By a deed-of waqf, dated 
September 17, 1903, Mst. Parbati, with the consent of the next 
reversioner, P, Gopeshwar Datt, her deceased husband’s brother, 


dedicated about 1|3rd of her zamindari property bringing in an - 


-income of about Rs. 3,000 a year for the support of the temple 
and for feeding faqirs and other poor persons and for celebrating 
fairs to be held on the Janam Ashthami and Shiv Ratri and for 
water booths and similar public purposes of a religious or charit- 
able nature. The property was dedicated to Shri Krishnaji. 
P. Balmakund, the defendant, who is Mst. Parbati’s brother’s son, 
was appointed manager and trustee of the waqf property. The 
deed of waqf further provided that the office of trustee should 
devolve upon P. Balmakund’s descendants if qualified to act as 
trustees. By a will of the same date Mst. Parbati divided the 
remaining 2/3rds of her property between Balmakund and Gope- 
shwar Datt, her husband’s brother, in equal shares. 

Balmakund has managed the trust from its foundation in 
1903 up to the present day. Mst. Parbati died in 1911. 

The present suit was instituted in December, 1926 by 
P. Nanak Chand and seven other persons upon the allegation that 
P. Balamakund has been mismanaging the trust ever since Mst. 
Parbati’s death in 1911. He had failed to complete the buildings 
left unfinished by the deceased founder and had not properly 
carried out the daily worship and the repairs of the temples and 

_ had not béen. feeding the faqirs and other poor persons or spend- 
ing the prescribed amount of money over the annual fairs and 
had embezzled large sums out of the income of the trust. Further, 
he had given about 400 bighas of the trust property to his own 
son-in-law, P. Ant Ram, at a nominal rent. Ie was further alleged 
that he was deeply in debt and was also morally unfit to hold the 
post of trustee as he had been accused in a case of murder and was 
a drunkard and smoked charas and was of bad character. 

The defendant in his written statement traversed the allega- 
tions of mismanagement and bad character. He challenged the 
right of plaintiffs to institute the suit under Section 92. e 
further. alleged that he had been faithfully carrying out his 
duties as trustee, had maintained the temples and trust property 
in good condition and had even carried out some improvements 
and had not embezzled a single rupee of the income of the trust 

` but, on the contrary, had spent large sums of his private money 
for the purposes of the trust. 

The learned District Judge found that the plaintiffs had a 

_ sufficient interest in. the trust to entitle them to bring the suit. 

. He found that the allegations of drunkenness and immorality were 
not proved. He found that the defendant had not been keeping 
proper accounts of the trust and had failed to account for certain 
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items of income ad held that the defendant was liable to removal” 
from his office as trustee on the following grounds:—(1) that 
his accounts were. unsatisfactory; (2) that he had given lands to 
his son-in-law, Ant Ram, on an inadequate rent; and (3) that 
he was heavily indebted and that this indebtedness raised inference 
that he must be of immoral character and extravagant habits. 
In the result the court below passed a decree for (1) removing 
the defendant from his post as trustee; (2) ordering the defendant 
to deposit the sum of Rs. 5,322 in court within three months; and 
(3) directing the parties to attend the court on a specified date 
for drawing up a scheme of management for the temple. 

The defendant appeals against the decree of the court below. 

It has been argued that the learned District Judge was wrong 
in finding that the plaintiffs had a locus standi for instituting the 
suit. As regards plaintiffs Nos. 1 to 7 we have no hesitation in 
accepting the finding of the court below. Plaintiff No. 1, 
Nanak Chand, has been a constant visitor to the temple and his 
father was employed as a servant therein for about six years. 
Also he is a grand-nephew of Mst. Parbati, the founder of the 
trust. Plaintiffs 2, 3 and 4 also constantly visit the temple. 
Plaintiffs 6 and 7 are the widow and daughter respectively of 
Gopeshwar Datt and thus closely related to Mst. Parbati’s husband. 
We have no doubt that plaintiffs Nos. 1 to 7 have an interest in 
the trust sufficient to entitle them to maintain a suit under Sec- 
tion 92 of the Code of Civil Procedure. The question whether the 
last plaintiff, B. Gauri Nath Kakaji, has such an interest is more 
open to argument. He is the Secretary of the U. P. Dharam 
Rakshani Sabha at Lucknow but does not appear to have any - 
special interest in the trust which forms the subject-matter of 
this suit. We think it unnecessary .to decide whether plaintiff 
No. 8 is entitled to maintain a suit since the determination of 
this question is unnecessary for the purpose of deciding this appeal. 

We agree also with the court below that the charges of 
immorality and drunkenness and drug-taking have not been 
proved against the defendant. The learned District Judge has 
not been very consistent in his findings on these points. He 
admits that the plaintiffs’ evidence to the effect that the defendant 
consorts with prostitutes and drinks liquor and takes drugs is 
most unsatisfactory. He also distinctly states that he does not 
believe that the defendant ever indulged in drug-taking to any 
serious extent, as the defendant does not appear to be in any way 
affected by drug-taking but, on the contrary, seems to be very ' 
intelligent. For the same reasons apparently the charge of drunken- 
ness cannot be held to have been proved against the defendant. 
It is, however, admitted that the defendant, is indebted to the 
extent of about Rs. 80,000, although he has private property to, 
the value of about two lakhs of rupees, and the learned District 
Judge has taken the fact of indebtedness as raising an inference 
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-~ that the defendant must have been wasting his money on prosti- 

, tutes, drinks and drugs. We'are unable to endorse the reason- 
ing of the learned District Judge on this point. The defendant 
has explained the principal causes of his indebtednesse „After 
Mst. Parbati died, Gopeshwar Datt sold some of the waqt property 
and some of the property which had been left to the defendant. 
The defendant had to spend Rs. 11,000 in recovering this property 
partly on his own account and partly on account of the trust. 
The allegation that the defendant did spend about Rs. 11,000 for 
these purposes has not been rebutted and must be accepted. 

In. the second place, the defendant was admittedly involved 
in a charge of murder in the year 1918. He states that he spent 
over Rs. 20,000 in securing his acquittal. As the defendant en- 
gaged expensive counsel, we see no reason to doubt that he did 
spend these sums in defending himself. Moreover, the mere 
fact that a man is, heavily indebted is quite insufficient, in our 

' opinion, to raise any inference that he has been wasting his money 
on prostitutes or drink or drugs. As the learned District Judge 
frankly admitted that the evidence to the effect that the defend- 
ant did spend his money for such purposes was most unsatisfac- 
tory, we think it quite unjustifiable to infer that he must have 
spent his money on such purposes merely from the fact that he 
is heavily indebted. 

We note that the defendant has been able to produée a number 
of most respectable and independent witnesses to testify to his 
good character and good: management of the trust property. 
Among these witnesses are two tahsildars, two sub-inspectors of 

© police, one mukhtar, one assistant surgeon and several other res- 
pectable residents of the neighbourhood. The court below has 
frankly admitted that the plaintiffs’ evidence is weak and is out- 
weighed by the evidence produced by the' deféndant and that the 
suit has been brought out of enmity and not with any idea of 
public spirit. We fully agree to the opinion expressed by the 
court below. The first plaintiff, P. Nanak Chand, is the son of 
P. Ram Nath who was employed as a bhandari at the temple for 
about six years. He was dismissed by the defendant in 1924 and 

-we have no doubt that the present suit is the outcome of “his 
dismissal. The plaintiffs allege that the defendant has been mis- 
managing the property ever since 1911 and this fact ‘must have 
been well known to Ram Nath at least who was himself one 
of the servants of the temple, and to Gopeshwar Datt, who was 
entitled to share ‘in the management of the trust in accordance 
with an agreement entered into with the defendant in 1913, but 
»- no one thought of instituting a suit for the removal of the trustee 
„v until after Ram Nath’s dismissal in 1924. We think that 
1 Gopeshwar Datt, who never succeeded in enforcing his right to 

‘a` share in the management, would certainly have brought a suit 

to ay the defendant if thé latter had really been of immoral 
6 : 
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character and had really been flagrantly mismanaging the trust. 
In our opinion the charges of immorality, drunkenness and drug- ` 
taking are disproved and were only made spitefully in order to 
make the case against the defendant as black as possible. 

The principal question which has been argued in appeal is 
whether the defendant has been proved to have acted dishonestly 
in discharging his duties as a trustee, and has embezzled the income 
of the trust, or whether he is only proved to have maintained the 
accounts of the trust in an unsatisfactory manner. 

It must be admitted at once that the accounts are indeed 
unsatisfactory. No separate account of the trust income and 
expenditure was regularly maintained. The defendant kept a 
daily account book or roznamcha which was written up by his 
son-in-law, Ant Ram, from the year 1914, but this roznamcha 
contains items of income and expenditure both of the defendant’s 
private property and of the trust property indiscriminately. This 
mixing up of private accounts with trust accounts is certainly most 
objectionable. It is impossible even for Ant Ram, who kept the 
accounts, to say with certainty whether certain items relate to the 
trust property or to Balmakund’s private property. 

We will first consider the accounts of income. So far as the 
income derived from the rent of tenants is concerned, the defend- 
ant relies upon the patwari’s siahas. Ant Ram has prepared 12 
volumes of accounts for the years 1322 to 1333 Fasli inclusive 
showing the income of the trust property but these volumes have 
simply been copied from the patwari’s siahas and are not written up 
daily. Even the roznamchas containing the joint accounts of 
Balmakund and of the temple property do not appear to have 
been written up daily but have the appearance of fair copies made 
from some other accounts. We cannot place great reliance there- 
fore even on the joint roznamchas as giving complete and true 
accounts. 

So far as the income from rent is concerned no serious criticism 
can be made against the defendant. A statement of such income 
for the years 1322 to 1333 Fasli inclusive shows that the total 
rental demand of the trust property was Rs. 95,106 while the 
total collections for those years was Rs. 93,220. There is no 
reason to doubt the accuracy of these figures which are compiled 
from the patwari’s siahas and jamabandis. The first point that 
strikes one on referring to these figures is that the defendant has 
been remarkably efficient in collecting the rents. He has indeed 
collected about 97 per cent of the gross rental demand. This is 
a strong point in the defendant’s favour. The rental income is 
by far the most important source of income of the trust property. 
If the defendant was intending to embezzle the trust income and 
convert it to his own use, it is most astonishing that he should 
collect and account for no less than 97 per cent of the rental de- 
mand. Even in estates under the Court of Wards, where the 
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management is likely to be efficient, we believe it to be rare to 
have so large a percentage of the rental demand collected for a 
period of 12 years. Even if the defendant had shown about 85 
per cent as collected, we doubt whether this would have been 
sufficient to raise suspicion that he had not been accounting for 
all sums which he in fact collected and we think that a dishonest 
trustee would have adopted the course of embezzling a substantial 
amount of the rental income and showing it in his account as un- 
collected. 

There are, however, some other items of income from the 
trust property which have not been shown in the accounts of 
temple income produced by the defendant. The defendant tried 
to make out that there were no sources of income of trust property 
other than the income from rents. In cross-examination, how- 
ever, he was forced to admit that there were several other sources 
of income although the amounts involved were petty in com- 
parison with the rental income. Such sources of income were 
derived from offerings at the temple, rent of shops, nazrana and 
interest on arrears of rent, etc. The defendant in his accounts 
of temple income did not show any of these miscellaneous items 
of income for the years 1322 up to 1330 Fasli. From 1331 Fasli 
onwards he did show certain items of income on account of offer- 
ings and rent of shops, produce of groves and grass and had such 
items recorded in the patwari’s siahas. The learned District Judge 
seems to have thought that all these miscellaneous items of income 
had been totally concealed in the defendant’s accounts before the 
year 1331 Fasli because they had not been shown in the separate 
accounts of the temple income. The learned advocate for the 
defendant-appellant has however shown us that a number of items 
of miscellaneous income are as a matter of fact shown in the joint 
roznamchas which have been filed by the defendant. The learn- 
ed District Judge dealt with each head of income and assessed the 
figure which he thought probable and in this way has arrived at 
the sum of Rs. 5,322 which he has ordered the defendant to de- 
posit in court. An abstract of the miscellaneous income extracted 
from the joint roznamchas has been made out for our information. 
This shows that although the defendant was certainly wrong in pot 
including these miscellaneous sources of income in the temple in- 
come he is not guilty of having totally concealed it in his accounts. 

Take first the income from offerings. The court below has 
estimated the income under this head at Rs. 150 per annum or 
Rs. 1,350 for nine years, in accordance with the plaintiffs’ sugges- 


tion, and with reference to the number of people who attend the < 


_two annual melas. The income under this head, which has been 
extracted {rom the roznamchas, amounts to Rs. 1,059. The de- 
fendant should no doubt have shown this in his temple income but 
he is at least not guilty of having attempted totally to conceal this 


source of income since it is shown in his own account books. We 
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are not satisfied however that the amount shown under this head, 
namely, Rs. 1,059, really represents the whole of the income which 
has been derived from this source since, as we have already stated, 
we cannot place great confidence upon the joint roznamchas as 
giving a full and true account. 

The rent of shops has been assessed at Rs. 450 by the court 
below but the income shown in the joint roznamchas actually 
amounts to a higher figure, namely, Rs. 500. 

The income from groves was assessed at Rs. 900 while the 
joint roznamchas show an income of Rs. 363 only. It may be 
that the court below has assessed’ the income too high under this 
head because the income from the fruit of groves is notoriously 
fluctuating and the learned District Judge raised no objection to the 
entry of Rs. 98 as the income for the last three years. If the 
assessment under this head is too high, the defendant has only him- 
self to thank for not keeping satisfactory accounts. The same 
remarks may be made for the income from grass which has been 
assessed at Rs. 90 while only Rs. 12 is shown in the accounts. 

We next come to the income from khandsar. The defendant 
contends that the income under this head is his own income and 
has nothing to do with the waqf property. He admittedly does 
business in sugar boiling but he says that this is done in his own 
villages and he is personally responsible for any profit or loss. 
No income therefore is shown under this head in his joint roznam- 


~ 


chas. ‘The court below has assessed an income of Rs. 600 during . 


the last 12 years. 

The question whether the income from khandsar should be 
credited to the trust depends, in our opinion, upon whether the 
capital employed in this business is derived from the trust pro- 
perty or from the defendant’s own pocket. If the business is run 
with money derived from the trust, then undoubtedly any income 
derived from it should be credited to the trust. We are not 
satisfied that the business is run entirely out of the defendant’s 
own money because he has been mixing up his own accounts with 
the trust accounts in a most objectionable manner as we have al- 
ready remarked. We think the court below was justified in 
assuming that there was some income from the khandsar which 
should be credited to the trust and we see no reason to. disturb 
the finding of the court below as to the amount. It is not 
necessary to consider all the items in detail. The income from lac 
and from fishes is very petty. The income from tanks is assessed 
at Rs, 120 while the income shown in the accounts is actually 
Rs. 169. The income from nazrana is assessed to, Rs. 240 while 
the income shown in the roznamchas comes to Rs.161 although 
out of this total two items amounting to Rs. 99 are disputed. It 
is doubtful whether they really represent nazrana derived from 
tenants of trust property or not but we consider that the benefit 


of doubt should go to the trust anæ not to the defendant. 
e 
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The largest item assessed by the court below is Rs. 1,440 for 
interest on arrears of rent. Only Rs. 50 is shown as income under 
this head in the roznamchas but this income is in respect of four 
years only. Even as regards this small amount it is argued that 
the sums shown as interest are not really taken as interest on arrears 
of rent but as interest on account of loans made by the defend- 
ant for seeds and manure. In some cases it seems doubtful whether 
the sums entered as interest are to be taken as interest for arrears 
of rent but in other cases this would certainly seem to be the 
meaning. We find therefore that the defendant has certainly 
been charging and receiving interest in some cases on arrears of 
rent. It is impossible to say with any certainty what amount has 
been received by the defendant under this head but we are not 
disposed to let him benefit by the unsatisfactory nature of his 
cwn accounts and see no reason to alter the sum assessed by the 
court below. i 

The total of all these miscellaneous items assessed by the 
District Judge is Rs. 5,322. The total shown in the roznamchas 
is Rs. 2,331. We are not satisfied that the latter sum represents 
the true amount. The defendant’s accounts are certainly un- 
satisfactory and when any doubt arises owing to the unsatisfactory 
nature of his accounts, we consider that the defendant should suffer 
and not the trust. We find, therefore, that the court below was 
justified in decreeing the sum of Rs. 5,322 against the defendant. 
The defendant, even according to his own accounts, should have 
credited about Rs. 2,331 to the temple income. The amounts in- 
volved are very petty in comparison -with over Rs. 93,000 which 
was received and accounted for by the defendant. We acquit the 
defendant on the charge of intentional dishonesty and embezzle- 
ment but it has undoubtedly been proved even from his own ac- 
count books that he has received a number of miscellaneous items 
which he never credited to the trust and his accounts are much 


too unsatisfactory to enable us to hold that he did not receive ` 


more than the amounts shown. 

We now turn to the expenditure side of the accounts. An 
abstract of expenditure is given in Ex. Z63. This shows the ex- 
penditure of the trust property for the 12 years ending June 30, 
1926. The total sum spent amounts to Rs. 93,994 which exceeds 
the income shown for that period, namely, Rs. 93,220. The 
statement gives details of the various heads of expenditure. The 
most important items of expenditure are for food connected with 
the temple worship and given to faqirs and poor persons. The 
expenditure under these heads is taken from the registers of khurak 
which are maintained daily at the temple. These registers of 
khurak show the daily expenditure under a number of heads in 
great detail and the genuineness and accuracy of those registers 
have not been challenged. They used to be kept by Ram Nath 
and by Lachhmi Dat pujari uf to 1920 after which they were 
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kept by Ant Ram. The principal heads of expenditure, there- 
fore, could be easily checked from these registers of khurak and 
it is sufficient to say that nothing wrong has been found in them. 
The other items of expenditure are taken from the joint roznam- 
chas already referred to. The learned District Judge did not 
criticise adversely the statement of expenditure and we also see 
no reason to doubt that it gives a substantially correct account of 
expenditure upon the trust during the years in question. 

Upon these findings it is clear that there has been no substantial 
embezzlement. The defendant has no doubt been guilty of mixing 
up his private accounts with the trust accounts and has not credited 
to the trust certain miscellaneous items which he should have done. 
But the sum-total of such items is very petty in comparison with 
the total income and expenditure and we do not consider that 
the defendant is proved to have acted dishonestly or to have in- 
tentionally embezzled any of the income of the trust. 

It has been argued that the defendant is guilty of a breach 
of trust because he spent more under certain heads than was pres- 
cribed in the deed of trust. There are only two items which form 
the subject of this criticism. In the trust deed Rs. 100 per 
annum is laid down as the expenditure on the piyaos while the 
defendant shows that it has been about Rs. 400 per annum. 
Similarly Rs. 500 is laid down in the trust deed as the amount to 
be spent on the two annual melas while, according to the defend- 
ant, he is spending about Rs. 1,900 per annum. We think there 
is no force in the contention. In the first place, the deed of trust 
does not mention Rs. 500 as a maximum to be spent on the two 
fairs. That figure must be taken as only the approximate ex- 
penditure which the founder of the trust desired to be spent for 
that purpose. If the income of the trust increases, we see no 
reason why the expenditure upon the fairs should not also be in- 
creased. The cost of food and of labour has risen greatly since 
1903 and we cannot hold that the trustee is guilty of a breach 


- of trust for spending more than he was directed to spend under 


the deed of trust. 

As a matter of fact the income of the trust property has 
about doubled since its foundation in 1903. The net income was 
then about Rs. 3,000 and it is now about Rs. 6,000. This fact is 
of itself am indication that the property has not been mismanaged 
by the trustee and that he has not been converting the property to 
his own use. 

Another answer to the contention is that in the deed of trust 
the trustee is, given discretion to spend the balance,,over and above 
the specified sums mentioned, on any dharamshala “or on any 
other work of public good”. i 

Evidently the founder of the trust considered the fairs to be 
for the public good since she herself directed money to be spent 


upon fairs. We find, moreover, tħat the legislature is of the same 
e 
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opinion. Under Section 8(1), Clause (1) of the U. P. Munici- 
palities Act, 1916 municipal boards are expressly authorised to 
spend their public funds upon “\holding fairs and exhibitions ”. 
Under Section 91(k) of the U. P. District Boards Act, 1922, 
district boards are expressly directed to spend money on similar 
purposes, 

The excess expenditure upon piyaos or water booths is ob- 
viously within the competence of the trustee as being expenditure 
upon “ works of public good ”. 

We consider that the defendant has laid himself open to 
‘justifiable criticism in giving land at a favourable rent to his son- 
in-law, Ant Ram. It is true that Ant Ram does service for the 
trust in that he keeps the accounts. Such services should properly 
be remunerated by a salary and not by the grant of tenancy hold- 
ings at nominal rent. A statutory tenant cannot be ejected except 
for special reasons during his lifetime, so he would be entitled to 
retain the holding at a nominal rent even if he ceased to do any 
work on behalf of the trust. Ant Ram was given about 80 bighas 
of land in the time of Mst. Parbati at a nominal rent and in this 
land he has now acquired occupancy rights. The plaintiffs have 
not raised any objection to the management of Balmakund during 
the lifetime of Mst. Parbati, so we must leave this amount of land 
out of account. After Parbati’s death, however, the defendant 
gave Ant Ram from time to time more land at a very low rate 
of rent so that his total holding amounted to 343 bighas. Ant 
Ram surrendered 133 bighas in January, 1927, i.e., after the insti- 
tution of this suit, and now has about 210 bighas in his posses- 
sion including the 80 bighas of occupancy holding. 

We consider the defendant’s action in this matter objection- 
able but it was at least done quite openly and we do not consider 
_ that it indicates any dishonesty on the defendant’s part. 

The question now remains what reliefs should be granted to 
the plaintiffs. 

It is clear that the court has jurisdiction to remove the trustee. 
The main principle on which such jurisdiction should be exercised 
is the welfare of the beneficiaries and of the trust estate. „A 
hereditary trustee should not, in our opinion, be removed merely 
for inaccuracy in accounts or petty neglect of duty. We con- 
sider that we should be guided, in the exercise of our ‘discretion, 
by the following general principles set forth in Storey’s Equity and 
Jurisprudence which have been quoted with approval by their 
Lordships of the Privy Council in the case of Letterstedt v. Broers' 
as follows:— ° 

But in cases of positive misconduct, Courts of Equity have 
no difficulty in.interposing to remove trustees who have abused 
their trust; it is not indeed every mistake or neglect of duty, 
or inaccuracy of conduct of trustees, which will induce Courts 
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of Equity to adopt such a course. But the acts or omissions 
must be such as to endanger the trust property or to show a 
want of honesty, or a want to proper capacity to execute the 
duties, or a want of reasonable fidelity. 

In the present case we hold that the defendant has not been 
positively dishonest. He certainly does not lack capacity for 
discharging his duties. In fact, he has shown himself an efficient 
manager by doubling the income of the trust and by collecting so 
large a percentage of the rental demand. A number of respect- 


~ able and independent persons deposed that his management of the 
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temple and of the trust generally is perfectly satisfactory. He has 
no doubt been guilty of neglect of duty in not keeping proper 
accounts but we do not consider this to be an adequate cause for 
removing him from his office. 

We accordingly allow the appeal in part and vary the 
decree of the court below as follows:—We set aside the order 
removing the defendant from his office as trustee, and for drawing 
up a scheme of management for the temple, but we uphold the 
order that the defendant shall deposit the sum of Rs. 5,322 in 
court. We also direct Balmakund to keep the trust accounts 
wholly apart from his private accounts. The trust accounts 
must give true and full particulars of all income and expenditure 
received or incurred on account of the trust property and entries 
must be made punctually and regularly. We further direct the 
defendant to take the necessary steps without delay for getting the 
rent of Ant Ram’s holdings as, statutory tenant in the trust 
property enhanced up to the fair and equitable rent payable by 
a statutory tenant for land of similar quality. Dr. Katju has 
stated before us that Ant Ram is willing to agree to such enhance- 
ment of rent. When the rent has been thus enhanced, the defend- 
ant may pay Ant Ram a reasonable salary for services rendered to 
the trust. The parties wil bear their own costs in this appeal. 

Appeal allowed in part 
Decree modified 


KALIKA PRASAD (Plaintiff) 
Versus 
? AJUDHIA PRASAD (Defendant) * 
Bundelkhand Land Alienation Act (Local, II of 1903)—Retrospective 
effect of—Sections 9 and 10— Provisions of —W ben inapplicable— 
Agricultural tribe—Mortgage by one member in favour of another 
—Transfer of Property Act, Section 67 (a)—Decree for sale—W hen 
cannot be passed—Civil Procedure Code, Section 105(2) and 
Section 151—Remand order by subordinate court—High Courts 
power to interfere—Decree for foreclosure—When plaintiff entitled 
to. 
Four months after a mertgage for conditional sale had 
* S. A. 399 of 1926 
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been executed, Government issued a notification declaring the tribe 
to which parties to the mortgage belonged to be an agricultural 
tribe for purposes of the Act. Later on plaintiff’s suit for fore- 
closure was dismissed by the trial court on the ground that under 
Section 10 of the Bundelkhand Land Alienation Act (Local, I 
of 1903) the condition of conditional sale being eliminated, there 
remained no mortgage. On appeal, the District Judge, holding 
that plaintiff could not sue on the mortgage as it stood by reason 
of Section 10, remanded the caŝe to the trial court in order that 
the latter might proceed under Section 9 (3). ‘The case having 
been referred to the Collector, he refused to take action under 
Section 9 on the ground that it did not apply, the mortgagor not 
being a member of an agricultural tribe at the date of the mort- 
gage. This view was upheld by the Board of Revenue. There- 
upon the trial court granted a decree for sale to the plaintiff. On 
appeal the District Judge held that as Section 16(1) prevented 
a decree for sale being operative, no such decree should have 
been passed. In the present appeal, plaintiff demanded a remedy 
by sale of the mortgaged property. 

Held: (1) that the Collector’s order was wrong even though 
upheld by the Board. The Act was designed to have retros- 
pective effect; 

(2) that Section 9 could not apply to a case of a mortgage 
by one member of an agricultural tribe in favour of another. Ram 
Sabai v. Debi Din, I. L. R. 49 All. 8 followed. 

(3) that plaintiff could not get a-decree for sale in view 
of Section 67 (a) of the Transfer of Property Act. The District 
Judge’s remand order could not be interpreted to mean that 

_ he held the mortgage to be enforceable only as a simple mortgage; 

(4) that Section 10 also did not apply; 

(5) that this Court, under its inherent powers to prevent an 
obvious injustice, could refuse to be bound by a finding in a 
remand order by a subordinate court, even though neither party 
could question it; and 

(6) that the plaintiff was entitled to a decree for foreclosure 
in the ordinary form. . 

SECOND APPEAL from a decree of E. L. Norron ESQ., 
District Judge of Jhansi reversing a decree of Basu SHRI NATH, 
Munsif of Orai. 

Peary Lal Banerji for the appellant. ° 

N. C. Vaish for the respondent. 

The following judgments were delivered:— 

Boys, J.—This is a plaintiff’s appeal arising out of a suit on 
a mortgage, the plaintiff-mortgagee asking for his money or for 
foreclosure. The mortgage has, however, under circumstances 
which will havg to be set forth, been held to be a simple mortgage, 
and this fact will have an important bearing on the applicability 
of the Full Bench decision to which reference will have to be 
made later. The history of the proceedings, which is important 
for the. purposes of the present appeal, is as follows:— 

In 1903 (Local) Act IWeof 1903, the Bundelkhand Land 
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Alienation Act, was passed. By Section 1(3) it was declared that 
the Act should come into force on a date to be declared by 


_ notification. ` 


July 1, 1903—By notification the Act came into force on 
this date. 

July 27, 1912—Date of the mortgage in suit. On this date 
Ajudhya Prasad, defendant-respondent, executed a mortgage in 
favour of Kalika Prasad, the plaintiff-appellant, for Rs. 160. It 
provided for interest at Rs. 1-4-0 per mensem payable yearly, and 
the principal sum was to be repaid with any accumulated interest 
on June 15, 1916, with a condition as to foreclosure if the money 
was not paid by that date. - 

October 11, 1913—By Section 4 of the Act it was provided 
that by notification the Government might determine what 
bodies of persons are to be deemed agricultural tribes for the 
purposes of the Act; and on this date both the mortgagor and 
the mortgagee were declared to be agriculturists within the mean- 
ing of the Act. Prior to that date they had not been “ agri- 
culturists”. 

January 16, 1923—On this date the mortgagee filed a suit 
asking for the money then due, Rs. 699-7-0, or for foreclosure. 
The defendant relied upon Section 10 of the Bundelkhand Land 
Alienation Act. Section 10 provides that “in any mortgage of 
land made after the commencement of this Act, any condition 
which is intended to operate by way? of cénditional sale shall be 
null and void”. 

February 12, 1923—The trial court held that the condition 
as to foreclosure must be struck out, and that if that was struck 
out there remained no legal relation of mortgagor and mortgagee 


-between the parties, and dismissed the suit, since, if the bond was 


treated as a simple money bond, the remedy was barred by limita- 
tion, 

July 28, 1923—-The mortgagee having appealed, the Dis- 
trict Judge held that the effect of striking out the condition was 
not to destroy wholly the relationship of mortgagor and mort- 
gagee, but that there remained a mortgage. He held further that 
thé Munsif had misunderstood the effect of Section 9 (the Munsif 
had thought it only applicable before any suit was instituted), 
and finally remanded the case to the learned Munsif “for rehear- 
ing and deciding the questions not yet decided. If he finds that 
anything is due he will determine what is due ..:... and 
then send the case to the Collector”. 

September 12, 1923—The trial court found Rs. 160, principal 
and Rs. 539-7-0 interest due and “referred the matter to the 
Collector under Section 9(3) of the Bundelkhand Land Alienation 
Act for the exercise of the powers under Section 9(1) of the 
said Act”. 

November 14, 1923—The Collector held Section, 9 not 
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applicable and -refused to act under it on the ground that the 
mortgagor was not an agriculturist, and further held that even 
if both parties be regarded as agriculturists he need not, in view 
of an order of the Board, take any action. 

The Commissioner held that the question whether the 
parties were agriculturists was. res judicata by the civil court 
and cancelled the Collector’s refusal to take action. 

April 16, 1925—On appeal the Board reversed the decision 


of the Commissioner and upheld that of the Collector that Sec- . 


tion 9(1) was not applicable—the mortgagor not having been an 
agriculturist at the time when he made the mortgage—and that 
there was no provision in the Act for the case where, though the 
mortgage was made after the commencement of the Act, the 
Act had not been applied to the mortgagor at the date of the 
mortgage, i.e., the mortgage was made between the commence- 
ment of the Act and the date of the notification applying the Act 
to the mortgagor. The Board further directed that a copy of its 
order should be sent to the trial court, the Munsif. 

On September 12, 1925, the learned Munsif proceeded to 
pass a preliminary decree for sale of the property under Order 34, 
Rule 4, the decree to be framed on the basis of the order of the 
Munsif’s proceeding, dated September 12, 1923, in which it had 
been found that Rs. 699-7-0 was due on the mortgage. 

On December 4, 1925, the lower appellate court held that 
“the matter is decided by Section 16 of the Bundelkhand Land 
Alienation Act, under which no land belonging to a member of 
an agricultural tribe can be sold in execution of any decree or 
order of a civil court”. The appeal was thereupon allowed and the 
suit dismissed with all costs against the plaintiff. 

The plaintiff appeals to this Court and raises two pleas. It 
is contended that even upon the view taken by the lower appellate 
court the mortgagee was entitled at least to a decree for sale even 
though he might not be able to execute that decree. He meets 
the principle that the Court will not give what must inevitably 
be an infructuous decree by the suggestion that if he is given a 
decree it is possible that the judgment-debtor may be induced to 
.pay up, even though the decree cannot be executed by Sale. 
This is not, I think, a contention which we should allow; but the 
real contest between the parties has been concerned with the two 
related questions: (a) whether a mortgage executed in the cir- 
cumstances of the present case comes within Section 9 of the Act, 
and (b) if it does not come within Section 9, then is the mortgagee 
entitled to stahd outside the Act altogether or does Section 16 
stand in his way? While these two questions are intimately 
related, they must be dealt with separately. í 

I have set out at the commencement of this judgment with 
what might seem at first sight unnecessary detail, the chequered 
history, of this case, but I have deemed it advisable to do so 
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because this case does not stand alone, and is only illustrative of 
the trouble and expense that is caused to individuals and to the 
public by the present state of the statutory law and of judicial 
decisions, whether of the civil or revenue courts, and of the orders 
of the Board of Revenue taken together. 

I will consider first the question whether the present mort- 
gage can be held to fall within the purview of Section 9. If it 
was open to me to hold that it does come within the purview of 
Section 9, I might feel compelled to so hold, notwithstanding the 
fact that the Board of Revenue has refused to allów action to be 
taken under Section 9. 

There are two considerations which must be weighed in the 
circumstances of this case in determining the applicability of 
Section 9. The first of these, as we proceed through the Section, 
is whether the present mortgage can be said to come within the 
phrase in Section 9 “a member of an agricultural tribe makes a 
mortgage of his land”. For the mortgagor it may be contended 
with some force that in this case no member of an agricultural 
tribe made the mortgage, that he, the mortgagor, was not a 
member of an agricultural tribe at the time he made the mortgage, 
and this view was taken by the Collector and the Board of 
Revenue. On the other hand, it may be contended on behalf of 
the mortgagee that we should give effect to the intention of the 
Act and that we should consider the words “ta member of an 
agricultural tribe makes a mortgage ” as including the case where 
a non-member of an agricultural tribe makes a mortgage, and 
subsequently before the mortgage comes into court, is declared 
to be a member of an agricultural tribe within the Act. It is 
not, however, necessary in view of the next consideration to 
answer this question as it appears to me that the second considera- 
tion is conclusive. 


I proceed to state that second consideration. In Ram Sahai 


` v: Debi Din! a Full Bench of this Court had to consider the appli- 


cability of Section 9 to a simple mortgage executed after the Act 
between members of the same tribe. Two learned Judges, 
Mr, Justice Walsh and Mr. Justice Daniels, placed an interpreta- 
tion on the next following words:—“In any manner or form‘ 
not permitted by or under this Act” in accordance with which 
they held that a simple mortgage executed between members of 
the same tribe did not come within Section 9(1) of the Act. 
I myself was the third Judge in that Full Bench and I dissented 
from the view expressed by my brothers and would have held 
that such a mortgage was not excluded from Section 9 by the 
phrase “in any manner or form not permitted by or under this 
Act”, but there can of course be no question that I am bound to 
accept absolutely the decision of the majority. The mortgage with 
which we were there concerned was clearly not excluded from 
*[1926] I. L. R. 49 All. 8=24 A. L. J. R. 945 . 
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Section 9(1) by the words “a member of an agriculturist tribe 
makes a mortgage” upon either the narrow or the wide inter- 
pretation, But as to the present case, even if the wider interpreta- 
tion be put on those words and the mortgage passes that test, 
there remains the fact that the mortgage has been held to be a 
simple mortgage and being, ex hypothesi, made between members 
of an agricultural tribe, it is in these essentials exactly on the 
same footing as the mortgage with which we had to deal in the 
Full Bench and must be held to be not within Section 9. It 
therefore is immaterial to consider whether or not it is also ex- 
cluded by the words “ a member of an agricultural tribe makes a 
mortgage”. 

Before leaving this point I may note that counsel for the 
mortgagor-respondent contended that by the order of remand of 
the District Judge to the trial court, after he had held that 
striking out the condition from the mortgage did not destroy the 
mortgage altogether but reduced it to a simple mortgage, the 
question of the applicability of Section 9 to this particular mort- 
gage, at any rate, was concluded there having been no appeal 
from that order of remand. The contention is apparently that 
the District Judge’s direction, that the Munsif after determining 
the amount due should send the case to the Collector under 
-Section 9, was a conclusive finding that Section 9 was applicable. 
The result of this would be that we could not discuss whether 
Section 9 was applicable, but would be bound to hold it applic- 
able in the present case; and as the Board of Revenue has refused 
to hold it applicable, the mortgagor would be successful in depriv- 
ing the mortgagee of all remedy. I am not prepared to hold, 
however, that there was any issue raised at all before the learned 
District Judge as to whether Section 9 was applicable or not. The 
Munsif had applied the Act in so far that he had applied Section 10. 
The only question dealt with by the Judge was whether the result 
arrived at by the Munsif after applying Section 10 was correct 
or not, and the learned District Judge held that it was not. 
Incidentally he directed the learned Munsif to proceed under 
Section 9, but it was not a necessary part of his order, and thoygh 
the mortgagee in his grounds of appeal to the District Judge had 
referred to the applicability of Section 10, there is nothing what- 
ever to show that any body at all, either the parties or the Judge, 
considered or discussed the issue whether the Act was applicable 
at all. I thought it desirable to mention this as the point was 
argued. I do not think that we are debarred for this reason from 
considering the” applicability of Section 9 but I have already held 
that whatever may be my own opinion, I am debarred by the deci- 
sion of the majority*of the Full Bench from applying Section 9. 

I turn then to the second question whether, assuming the mort- 
gage to be outside Section 9 altogether, Section 16 can properly 
be applied to deprive the mortgagee of his right to sell. The 
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scope of Section 16 was discussed in the Full Bench case, Ram 
Sahai v. Debi Din, to which I have just referred. Mr. Justice 
Walsh referred to Section 16 in a few lines which will be found at 
the bottom of page 11 and the top of page 12 of the report and 
Mr. Justice Daniels at page 13. I myself dealt with Section 16 
on the hypothesis that the opinion of the majority of the Full 
Bench must result in holding that the mortgage in question did 
not come within Section 9, though it might be a view with 
which I was not personally in agreement and I gave my reasons 
for holding that, on ‘the hypothesis that the mortgage did not 
come within Section 9, Section 16 should not be interpreted to 
deprive the mortgagee of his right to sell. The order of the 
Court, which will be found at page 25, only concerned the scope 
of Section 9. The scope of Section 16 is still, therefore, a question 
open to us. 

I have heard no reason for holding the view which I ex- 
pressed in the Full Bench case to be mistaken. 

As to the classes of mortgage to which it is applicable, Sec- 
tion 16 is clearly of retrospective effect, and if the present mort- 
gage comes within the other provisions of the Act, there can be 
no question but that Section 16 will apply at whatever date the 
mortgage was made before or after the commencement of the Act. 
But Section 16 must be interpreted, like any-section in any Act, 
in the light of the rest of the Act. The question is, therefore, 
whether we ought to apply it to all mortgages or whether, upon 
a consideration of the scheme and intention of the Act as deduced 
from the Act itself, we are justified in limiting its application, 
whether retrospective or otherwise, to those mortgages only which 
are found to be within the general scope of the Act. 

It is unnecessary for me to repeat the reasons which I have 
already recorded in my judgment in that Full Bench. As I 
appreciate the scheme of the Act and its intention as evidenced 

_by the Act itself, we find first in the opening words of Section 6 
what I may call the personal considerations with which the Act 
is concerned, and in the remainder of Section 6 and Section 9 we 
find the types of mortgage with which the Act is concerned, and 
then we have the provision in Section 16. It appears to me that 
the true interpretation of these Sections is that the legislature set 
itself to cdnsider . i 

Who are the types of persons and what are the types of mort- 
gages which we desire to control, and what are the limitations 
that we will put on the rights of the mortgagee in those cases. 

Having laid down the forms which those mortgages must 
take or the forms into which they must be trarisformed and hav- 
ing thus secured to the mortgagee the rights which he was to 
have, they proceeded to deprive the mortgagee by Section 16 of 
the right to bring to sale. I would state this in other words by 
a simple illustration. The legislature considered the transactions 
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which it desired to control, let us say four types of mortgage, 
A B C and D and having determined what rights the mort- 
gagee was to have in the cases of those mortgages, it proceeded to 
say: 
q Having given the mortgagee the remedies we think he should 
have, we will now (by Section 16 ) deprive him of his right to sell. 
Whether the legislature, in omitting some mortgages from 
the provisions which it enacted giving in the case of certain 
mortgages other remedies in place of the right to sell, omitted them 
by design or accident, one thing at least absolutely certain is that 
it did not intend by Section 16 to deprive any mortgagee of his 
normal legal rights without giving him what it considered to be 
an eguitable equivalent. It is impossible to conceive that Sec- 
tion 16 was intended to apply to cases where the legislature was 
not giving the mortgagee any other remedies. If, therefore, by 
intention or by accident a type of mortgage, E or F, was omitted 
from the clauses giving the mortgagee other exceptional remedies, 
I think-we are wholly justified, by the recognised canons of 
interpretation which I have discussed in my judgment in the Full 
Bench case, in refusing to apply Section 16 and that we should 
be wrong in applying it. In his judgment in the Full Bench case 
Mr. Justice Walsh said: 
it is a mortgage which is not within the mischief prohibited by 


Section 6. The pdlicy of the Act is to keep out what may be 
called outsiders. 


If, as by the decision of the Full Bench I am compelled to 
hold, the mortgage does not come within the mischief with which 
the Act deals, I feel not merely inclined but compelled by the 
relevant canons of interpretation to hold that Section 16 is not 
applicable. 

In conclusion I.may be permitted to emphasise that there 
is no conflict between the two views which I hold. The guiding 
principle underlying both is the same, that Section 16 can only 
be applied where there is a mischief which comes within the Act. 
If the mortgage comes within Sections 6 and 9 and is thereby 
declared to be within the mischief contemplated by the Act, 
Section 16 is applicable. If the mortgage does not come within 
Sections 6 and 9, it has not been declared to be within the Act 
and the mischief contemplated by the Act and Section 16 is not 
applicable. The first condition is untenable according to the 
majority decision of the Full Bench; the second alone remains. 
Having arrived then at the conclusions that, in obedience to the 
decision of the majority of the Full Bench, I must hold that this 

mortgage, deprived as 1 at present stands of its foreclosure clause 
by the remand order of the District Judge purporting to be passed 
under Section 10 of the Act which order was allowed by the parties 
to become final, does not come within the Act and that Section 16 
does not constitute any obstacle, it would remain to consider to 
what, if any, relief the decree-holder was entitled. 
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The remand order of the District Judge, while it struck out 
the foreclosure clause, held that there was a subsisting mortgage 
and that could only mean a simple mortgage. On such a simple 
mortgage’the Act not being applicable, the mortgagee would = 
entitled to a decree for sale, and, if the matter ended there, I 
would give him such a decree. T appreciate that as a result of 
such a sale the property might pass into the hands of an outsider, 
but the mortgage cannot be held to be outside the mischief of 
the Act so as to deprive the mortgagee of his remedy under Sec- 
tion 9 and to be inside the Act so as to deprive him of his normal 
remedy and if the mortgage must be held to be outside the Act in 
obedience to the majority in the Full Bench case, it must be held 
outside the Act altogether. 

But the matter does not end here. Exactly the same reason- 
ing which applies to exclude Section 16 from operation to a 
mortgage not within the scope of the mischief aimed at by the 
Act applies to exclude the operation of Section 10. 

The basis of the Full Bench majority decision was that “ the 
policy of the Act is to keep out, what may be called outsiders”. 
The giving of effect to this mortgage by granting the mortgagee 
the foreclosure to which he was entitled under its terms would 
not have had the effect of admitting an outsider, the mortgage as it 
stood was outside the Act, and that being so, Section 10 was no 
more operative than Section 16 in the case of a simple mortgage. 

It is true that it may be said that both parties rested under the 
remand order excising the foreclosure clause, but that does not 
preclude us from exercising the powers reserved to us by Sec- 
tion 151 to do justice. Iam aware that those powers should not be 
lightly exercised where a litigant had a remedy and did not avail 
himself of it, but the circumstances of this case and the manner 
in which the subject has been dealt with by the legislature and 
the courts are such that it would be grossly unjust to penalise a 
litigant for his ignorance of what view the courts might take 
and for not pursuing what might well have seemed to him and 
his advisers a fruitless course involving further and useless costs. 

The result is that I would be prepared to give the mortgagee’ 
a decree for sale on the basis that his mortgage, as it at present 
stands, is a simple mortgage, or to restore the foreclosure clause 
and give him a decree for foreclosure. 

In view of the fact that, as I understand, my learned’ brother 
isnot prepared to take the view that the result of the District 
Judge’s order or remand was, as between the parties, to establish 
a simple mortgage, and in view of the facts that the same reason- 
ing applies to exclude the operation of both Section 16 and Sec- 
tion 10 and that a decree for foreclosure will exclude the possi- 
bility of admitting an outsider, I am prepared to restore the fore- 
closure clause and give the appellant a decree for foreclosure if 
the amount due upon the mortgage is not paid before a date to be 
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fixed, 

ASHWORTH, J.—This second appeal arises out of a suit 
brought by the plaintiff-appellant for foreclosure on a mortgage 
dated June 27, 1912. The mortgage was a mortgage by condi- 
tional sale. The plaintiff sued for foreclosure. Fourteen months 
after the mortgage was executed Government issued a notification 
under Section 4 of the Bundelkhs and Land Alienation Act (U. P. 
II of 1903) making-the tribe to. ‘which both parties to the mort- 
gage belonged an agricultural tribe for the purposes of the Bundel- 
khand Land Alienation Act. 

Section 10 of that Act is as follows:— 

In any mortgage of'land made after the commencement of this 
Act any condition which is intended to operate by way of con- 
ditional sale shall be null and void. 

The munsif dismissed the suit on the ground that under this 
Section the condition of conditional sale being eliminated, there 
remained no mortgage. On appeal to the District Judge it was 
held by him that although the plaintiff could not-sue on the mort- 
gage as it stood by reason of Section 10, nevertheless he might get 
the terms of the mortgage revised by the Collector under Sec- 
tion 9(1) of the Alienation Act and remanded the case to the 
. munsif in order that the latter might proceed under Section 9(3), 
that is to say, might refer the case for action by the Collector 
under Section 9(1). The provisions of Section 9 of the Act are 
as follows:— 


(1) If after the commencement of this Act a member of an 
agricultural tribe makes a mortgage of his land in any manner or 
form not permitted by or under this Act, the Collector shall have 
authority to revise and after the terms of the mortgage so as to 
bring it into accordance with such form of mortgage permitted 
by or under this Act as the mortgagee appears to him to be equi- 
tably entitled to claim. 


(2) If a member of an agricultural tribe has before the com- 
mencement of this Act made a mortgage of his land in which 
there is a condition intended to operate by way of conditional sale, 
the Collector shall have authority to put the mortgagee to his 
election whether he will agree to the said condition being struck 
out, or to accept, in lieu of the said mortgage, a mortgage in 
form (a) as provided by Section 6 which shall be made for such 
period not exceeding the period permitted by the said Section, and 
for such sum of money as the Collector considers to be equitable. 

(3) If a suit is instituted in any civil court on a mortgage to 

- which Sub-section’(1) applies, or if a suit for the enforcement 
of a condjtion intended to operate by way of conditional sale in 
a mortgage made before the commencement of this Act, is insti- 
tuted, or is pending at the commencement of the Act, in any 
civil court, agdinst a member of an agricultural tribe, or if any 
appeal in any such suit is instituted, or is pending at the com- 
mencement of this Act, in,any civil court other than the High 
aa the court shall, if it finds that the mortgage is enforceable 
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Cvi or that the mortgagee is entitled to a decree absolute for fore- 
TR closure, refer the case to the Collector with a view to the exercise 
of the power conferred by Sub-sections (1) and (2) respectively. 
KALIKA Accordingly the Munsif referred the case to the Collector, 
PrasaD ~~ hut the Collector refused to take any action under Section 9 on the 
Ayuoma ground that it did not apply, the mortgagor not being a member 
PrasaD of an agricultural tribe at the date when the mortgage was made. 
Ashworth, J. This view was upheld by the Board of Revenue. ‘The appellant 
then came back to the Munsif who proceeded to grant a decree for 
sale. I cannot discover what justification the Munsif held to exist 
for the passing of such an order. 

On appeal to the District Judge it was objected— 

(a): that the passing of such a decree for sale on a mortgage 
by conditional sale was contrary to Section 67 (a) of the Transfer 
of Property Act; 

(b) that Section 16(1) of the Alienation Act forbade the 
sale of any land belonging to a member of an agricultural tribe. 

That Section is as follows:— 

No land belonging to a member of an agricultural tribe shall 
be sold in execution of any decree or order of any civil or revenue ` 
court, made after the commencement of this Act. 

The District Judge did not consider the first plea, but accept- 
ing the second plea held that Section 16(1) prevented a decree for 
sale being operative and therefore no such decree should have been 
granted. 

In this appeal the position taken up is that the District Judge 
by his order of remand which was not appealed against, conclusively 
established that the plaintiff must get a decree on the basis of his 
mortgage. As Section 16(1) prevented him getting a foreclosure 

,decree and as the refusal of the Collector to proceed under Sec- 
tion 9 prevented him getting his mortgage altered and revised, he 
must be deemed to have a remedy by sale of the mortgaged pro- 
perty. 7 

In reply it is urged (a) that the Collector was right in hold- 
ing that Section 9 would not apply on the ground that that Sec- 
tion would: not apply to a mortgagor who was made a member 
of an agricultural tribe at a date subsequent to the mortgage, 
and that in any case the Collector’s order, upheld as it was by the 
Board, is final and cannot be interfered with by this Court. 

(b) that a decree for sale cannot be passed, because in the 
first place no such decree can be passed on a mortgage by condi- 

° tional sale under Section 67 (a) of the Transfer of Property Act, 
and, secondly, if it was passed, it would be inoperative by reason 
of Section 16{1). Consequently the plaintif has no remedy. 
His claim for foreclosure is barred by Section 10, his claim for 

- revision of the mortgage by the Collector is barred by the Collec- 
tor’s order and his claim for decree for sale is barred by Sec- 
tion 16 (1) of the Act and Section &7 (a) of the Transfer of Pro- _ 
perty Act. . . 
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I hold that the Collector’s order was wrong even though up- 


held“by the Board. The Act clearly was designed to have retros-' 
pective effect. Reference may be made in particular to Sec- | 


tion 9(2) which allows the Collector to interfere with mortgages 
executed before the Act came into force. This being so, we must 
deem that an order under Section 4 of the Act allowing the Local 
Government to determine what persons are to be deemed to be 
agriculturists also be deemed to have retrospective effect. 
Under Section 21 of the U. P. General Clauses Act (I of 1904) 
the Local Government could notify additional tribes as agricul- 
tural tribes from time to time. 

At the same time it is pleaded in this case that even if the 
Collector’s refusal to apply Section 9 was incorrect if based on the 
ground that the Government notification did not have retrospec- 
tive effect, it was correct on another ground, namely, that both 
the parties to this mortgage were members of the same agri- 
cultural tribe, and it has been ruled by a Full Bench in this Court, 
namely. Ram Sahai v. Debi Din* that Section 9 would not apply 
to a case of a mortgage by one member of an agricultural tribe in 
favour of another. I may remark that in any case this Court cannot 
disturb the Collector’s finding as Section 22 of the Alienation Act 
deprives this Court of jurisdiction in any matter which a revenue 
officer is empowered by this Act to dispose of. This must mean 
that if a Collector decides that he has no jurisdiction to act under 
Section 9(1) and revise a mortgage, this Court cannot question his 
decision. : 

I also hold it beyond, doubt that the plaintiff cannot get a 
decree for sale. Section 67 (a) clearly bars such a decree on a 
mortgage like this. Nor is there anything in the District Judge’s 
remand order (assuming that we cannot go behind it as it was 
not appealed against) that can be interpreted to mean that the 
District Judge held the mortgage to be enforceable only as a simple 
mortgage decree. What the District Judge in effect said was that 
although the condition for foreclosure could not operate there was 
still left a mortgage that could be referred to the Collector. It is 
not therefore necessary to consider whether Section 16(1) would 
prevent the plaintiff getting a decree for sale. e 

The only question then is whether the plaintiff can get a 
decree for foreclosure. Apart from the Full Bench «decision. in 
Ram Sahai v. Debi Din, I should hold that he could not, and that 
his only remedy was revision of the mortgage by the Collector. 
But that decision by which I am bound (though I agree with the 
dissentient judgment in that case of Boys, J. and hold it was 
wrongly decided) takes away that remedy. It held that Section 9 
did not refer to a mortgage executed by one agriculturist in favour 
of another. As it is clear that the legislature could not have in- 
terided to deprive a mortgage between two agriculturists of all 
effect, the logical consequence®is that not only Section 9 but no 
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section of the Act applies to such a mortgage. Therefore we must 
hold Section 10 does not apply. 

It is true that the District Judge’s remand order held it to 
apply. That order was not appealed from and under Sec- 
tion 105(2) the appellant cannot now question its correctness. 
But I hold that this Court can, under its inherent powers, to 
prevent an obvious injustice, refuse to be bound by a finding in a 
remand order of a subordinate court, even though neither party 
cannot question it, It would lead to an impossible situation if by 
Section 105(2) of the Civil Procedure Code a High Court were 
in an appeal from a decree to be debarred from taking on a law 
point a different view from that taken by the District Judge in an 
interlocutory order. Section 151 is wide enough to prevent such 
an impasse. I would decree the suit with costs throughout and 
give the plaintiff a decree for foreclosure in the ordinary form, six 
months being allowed for paying the mortgage money. 

By THE Court—The order of the Court is that the appeal is 
allowed with costs and the appellant will have a decree in the usual 
form for foreclosure if the amount of Rs. 669-7-0 found due on 


. September 12, 1923, with interest at 6 per cent from that date, 
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and the costs, are not paid within six months from the date of the 
decree. ` 


Appeal allowed 


AHMAD HUSAIN alias CHHOTU MIAN (Plaintif) 
Versus 
KALLU MIAN SAJHI (FIRM SOHAN MIAN, ULFAT MIAN) 
(Defendant) * 
Mohammedan Law—Wagf—Of entire property—Without any arrange- 
ment for payment of debts—Validity of—Transfer of Property Act 
(IV of 1882), Section 33Applicability of. 

Where it was established that plaintiff’s property had been 
attached in execution of decrees previously, passed against him, 
and while these decretal amounts remained unpaid, he made a 
“waqf dedicating his property for the benefit of himself and his 
descendants, constituting himself as mutawalli for his lifetime 
and the object of waqf was an intended pilgrimage to Arabia 
whieh never took place and it was further found that mutation 
of names were effected after two years of the date of execution 
of the waqf and that plaintiff had attempted to become an insol- 
vent, held, that the waqf was not a bona fide transaction and was 
executed for defeating the claims of the creditors. Assuming 
that the dedication was in favour of God, it “would still be a 
transfer governed by the Transfer of Property Act as God is a 
juristic person. . 

Under the Mohammedan Law no person can make a waqf of his 
entire property without making arrangement for payment of his 
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debts, 
The provisions of Section 53 do not in any way infringe any 
rule of the substantive Mohammedan Law. 
_ Fimsr APPEAL from a decree of Pannir Rup KISHAN AGHA, 
Subordinate Judge of Allahabad. =~ 
Mahmud Ullah for the appellant. 
Peary Lal Banerji, Indu Bhushan Banerji and Haider Mehdi 
for the respondent. i 
The judgment of the Court was delivered by 
SULAIMAN, J.—This is a plaintiff’s appeal arising out of a suit 
for a declaration that the property mentioned in the plaint is waqf 
alalaulad.(wagf in favour of the descendants) which is in posses- 
sion of the plaintiff as mutawalli, and that it is not fit to be at- 
tached or sold in execution of a decree in favour of the defend- 
ant. The dates of the causes of action for the two declarations 
claimed were stated in the plaint to be the date of the execution of 
the deed of waqf and the date when the plaintiff’s objection in the 
execution department to the attachment was disallowed. The 
plaintiff valued the suit at R3. 1,489-10-3 for the purposes of 
jurisdiction and later on amended the valuation to Rs. 12,000. 
No objection was taken in the written’ statement as regards the 
over-valuation. It is possible that this was due to a mistake, as 
suggested in argument on behalf of the respondent, in not seeing 
that the copy of the plaint supplied to the defendant was also 
amended. That copy, however, has not been produced and it is 
impossible to say this definitely. The fact remains that the ques- 
tion of valuation was not raised or disputed at the trial. The 
main. defence was that the dedication was fraudulent with a view 
to defeat the creditors of the plaintiff and was invalid under Sec- 
tion 53 of the Transfer of Property Act. The learned Subordi- 
nate Judge has accepted the plea and dismissed the suit. The 
plaintiff has appealed to this Court and not to the District Judge. 
A preliminary objection is taken on behalf of the defendant that 
the appeal should have been filed in the court of the District Judge 
and that this Court had no jurisdiction to hear this appeal. Re- 
liance is placed on the cases of Khetra v. Mumtaz Begam’ and 
Anandi Kunwar v. Ram Niranjan Das*. ‘There is one circum- 
stance which may possibly distinguish this case from the reported 
cases. ‘This plaintiff here in his plaint expressly claimed two dis- 
tinct declarations, one with regard to the validity of thé waqf and 
his possession as mutawalli, and the other as regards the property 
not being attachable or saleable in execution of the. defendant’s 
decree. He also professed that the causes of action in his favour 
in respect of these two declarations arose separately on distinct 
dates. ‘The valuation ir the plaint was not contested at the trial. 
As, however, the plaintiff has himself chosen his forum for 


the purposes of this appeal and we are of opinion that his appeal 
171915] L L. R. 38 All. 72=13 A. L. J. R. 1104 
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should fail on the merits, it is not necessary for us to go into the 
question in any greater detail. 


The facts found against the plaintiff cannot be seriously chal- 
lenged. In at least two previous litigations the present plaintiff 
had been found to be a partner of the firm Din Muhammad Chotu 
and liable for the debts of the firm, and decrees had been passed 
against him as a judgment-debtor. Exhibit A also contains an 
admission of the plaintiff that he was liable for the debts of the 
firm styled Rashid Mian Pheku Mian of which he admits to be a 
partner. The court below has found that the total liability of 
these two firms is about Rs. 6,000. It is in evidence that part of 
the property of the plaintiff was attached in execution of the 
decrees on July 18, 1923, and while those decretal amounts re- 
mained unpaid, the plaintiff made the waqf on October 1, 1923 
dedicating the property for the benefit of himself and his descend- 
ants and constituted himself as mutawalli for his lifetime. 
The object of the waqf mentioned in the document was that the 
plaintiff was anxious to leave this country and go to Arabia for the 
purpose of a haj. It is an admitted fact that he has not gone on 
pilgrimage so far. Another significant fact against the plaintiff 
is that although the waqf was made in October, 1923, mutation 
of names was not effected till 1925. We may also mention that 
before the suit the plaintiff made two attempts to get himself 
declared an insolvent but ultimately abandoned his application. 
Having regard to these facts and the circumstances, the court | 
below was quité right in holding that the deed of waqf dated 
October 1, 1923 was not a bona fide transaction and was executed. 
as a device for defeating the claims of the creditors. It is accord- 


‘ingly invalid as against the defendant. 


The learned advocate for the appellant has argued before us 
that Section 53 has no application and that. such a dedication 
under the Mohammedan Law is protected by Section 2 of the 
Transfer of Property Act. We are unable to accept this conten- 
tion. Assuming that the dedication is in favour of God, it would 
still be a transfer governed by the Transfer of Property Act as 
God is a juristic person. Under the Mohammedan Law itself no 
person can make a waqf-of his entire property without making 
arrangement for the payment of his debts. The provisions of Sec- 
tion 53 do-not in any way infringe any rule of the substantive 
Mohammedan Law. 


Thelast contention is that instead of setting aside this trans- 
fer a receiver may be appointed with direction to pay off these 
debts out of the income of the property. Such å request cannot 
be accepted. In many cases the income of the property dedicated 
may not be sufficient to pay even the interest on the outstanding 
debts. It is impossible therefore to uphold the waqf and direct 
that the debts should be discharged from the income. 
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The appeal, in our opinion, has no force. It is dismissed with 
costs. 


- Appeal dismissed 


GANGA SAHAI and otHers (Applicants) 
Versus 
KING-EMPEROR (Opposite party) * 

Canal and Drainage Act (Northern India) VIII of 1873, Sections 20, 21 
and 70—Interference with water-course flowing for thirty years— 
Penalty for. 

The law pak to the case of a person interfering with a 

water-course will vary with the circumstances of every case. 

Where applicants were fouhd to have stopped a water-course 

which had been flowing through their field for thirty years, held, 
that the court was entitled to draw a presumption that the 
water-course was started by agreement between the parties or 
under the provisions of the Canal and Drainage Act (Northern 
India) No. VIII of 1873 and that, therefore, it could not be inter- 
fered with by any person without rendering himself liable to the 
penal clauses of the statute. 

CRIMINAL Revision from an order of THakur HUKUM 

_ SincH, Magistrate, First Class of Meerut with appellate powers. 

: Sagar Chand Goyel for the applicants. 

M. Waliullah (Assistant Government Advocate) for the 

Crown. ` 
L. M. Roy for the opposite party. 

The following judgment was delivered by 

Datat, J.—The three applicants have been convicted of an 
offence under Section 70 of the Canal and Drainage Act (Nor- 
thern India) No. VIII of 1873. It applies to these provinces and 
to the Punjab. The applicants are much concerned at not know- 
ing the exact clause of Section 70 under which they have been 
convicted. The learned Assistant Government Advocate has begn 
pleased to satisfy their curiosity by stating that the clause is 

No. (2) of Section 70 in so far that they interfered with the 

supply of water through a canal passing through their “field. It 

is hoped that this explanation will now satisfy them. 

e argument of learned counsel was that the water-course 
was private and not the property of the Canal Department, and 
that, therefore,°the complainant had no right to flow water 
through it. The lower appellate court has rightly pointed out 
that there being evidence of the supply of water through this 


water-course for ‘thirty years, it must be presumed that either: 


there was an agreement betweeg the. parties, or action had béen 
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taken under Sections 20 or 21 of the Act. A canal is a-water- 
course according to Section 3 (1) (c) and a water-course is defined 
in Clause (2) of that Section 

as any channel which is supplied with water from a canal, but 

which is not maintained at the cost of Government, and all subsi- 

diary works belonging to any such channel. 
There cannot be the slightest doubt that what was stopped by the 
applicants was a water-course. The question then remains whether 
this water-course was started through agreement or under the pro- 
visions of Section 20 or Section 21 of the Canal Act. The learned 
counsel on behalf of the applicants argued that in every case the 
burden should be thrown on the complainant to prove either an 
agreement or action under the Sections mentioned above. Any 
such specific proof is not necessary. If.the water-course were re- 
cent, say, of a year or two ago, such proof may be required. In 
the present case when this water-course is thirty years old, a court 
will be entitled to draw a presumption that it was started by 
agreement, or under the provisions of the Act. Even the defence 
witnesses speak of a water-course by agreement. Their allegation, 
however, was that it was started only seven or eight years earlier, 
and that the water was not stopped by the applicants but by some 
other person. In the trial court the refinement as to water-course 
was the defence of the learned counsel of that court and not the 
defence of the applicants, whose real defence was that they were 
not the culprits, but that someone else was. Reference was made 
to a ruling of the Punjab High Court that such a water-course , 
should be established either by agreement or under the provisions 
of Sections,20 and 21 of the Act in order to make a person inter- 
fering with such water-course liable under the penal provisions 
‘of the Act. The law applicable will vary with the circumstances 
of every case. Where a water-course is flowing for thirty years 
it would be impossible to discover papers relating thereto, and the 
presumption would, in the absence of rebutting evidence, amount 
in such a case to proof that there had been an agreement between 
the parties, or action had been taken under the Act. It is certain, 
therefore, that the water-course was one which could not be inter- 
fered with by any person without rendering himself liable to the 
penal clauses of the statute. The lower appellate court recorded 
some furtRer evidence, but did not comment on it. 

The case, however, is proved by the evidence in the trial 
court; and no further evidence was necessary. 

My attention was drawn to the large amount of fine imposed 
on every one of the applicants. It appears, however, that a very 
‘large portion thereof has been paid to the complainant by way of 
compensation. Under the circumstances the fine was justified. 
I dismiss this ‘application. ; 

Application dismissed 
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MOHABBAT ALI KHAN (Plaintif) Civa 
versus 
MUHAMMAD IBRAHIM KHAN anp oters “(Defendants)* L 
Mohammedan Law—Legitimacy -and  paternity—Presumption of— March 7 
Acknowledgment of paternit y—Requisites and legal effect of— TE 
‘How rebutted. . alr 
Where .a child has been born to a father, of a mother where Warrine- 
there has been not a-mere‘ casual .concubinage, but a more TON oF 
permanent connection, and where there is no insurmountable C*YFFF 
obstacle to such a marriage, then, according to the Mohammedan 
Law, the presumption is in favour of such marriage having taken Sm Joun 
place. Khajah. Hidayut Oollah v. Rai Jan Khanum, 3 M. I. A. Watus 
295 followed. And where a marriage may be presumed by se tro 
cohabitation for the purpose of conferring upon the woman the 
status of a wife, it may also be presumed for the purpose of 
establishing paternity. If a man acknowledges another as his 
legitimate child, the presumption of paternity arising therefrom 
may be rebutted iter alia by proof that there was no marriage 
in fact or by proof that the mother of the acknowledgee could 
not possibly have been the lawful wife of the acknowledger at 
any time when the acknowledgee could have been begotten. 
Habibur Rahman Chowdhury vw. Altaf Ali Chowdhury, 
48 I. A. 114=19 A. L. J. R. 414 referred to. 
` APPEAL from a decree of the court of the Judicial Com- 
missioner of the North-West Frontier Province. 
fria L. de’Gruyther, K. C., J. M. Parikh and Syed Ashlam for the 
appellant. 

A. M.-Dunne, K.C. and W. Wallach for the respondents. 

The following judgment was delivered by 

Lorp SHaw—This is an appeal from a decree of the Lord Shaw 
Judicial Commissioner for the North-West Frontier Province dated 
January 24, 1927, which set aside a decree dated April 14, 1925, 
of the court of the District Judge, Kohat. The District Judge 
had decreed that the appellant is the legitimate son of one Khan 
Sahib Khushdil Khan. The Judicial Commissioner reversed this 
judgment and dismissed the plaintiff’s suit. : 

The plaintiff -was born in 1906. It is not disputed that he 
~is the son of Khushdil Khan by Musammat Babo. Various 
questions were raised in the case, but the only point remaining 
for determination in this appeal is whether the appellant is the 
legitimate son of Khushdil Khan, that depending upon whether 
Khushdil and Musammat Babo were married persons. 

In Augtst and September, 1923, Khushdil had serious 
attacks of illness, accompanied by paralysis and aphasia. While 
still suffering from these diseases he, on April 2, 1924, executed 
a deed of gift by, as was alleged, making his thumb impression 
upon the deed after the provisions thereof had been carefully 
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explained to and assented to by him. 

This part of the case drops out, both courts below having 
concurred in finding that Khushdil was proved to have been 
mentally incapable of understanding the deed on account of his 
illness, and that the deed was therefore invalid. 

The remaining part of the suit, however, is head 1 of the 
plaint, which asks the court to pronounce a declaratory decree 

that plaintiff is the lawful son of the said Khan Sahib Khushdil 
an, 

and upon this the courts below have differed. If the plaintiff 
is the lawful son, he is the sole male heir of Khushdil and the 
property rights in the deceased’s estate would be regulated 
accordingly. : : 

The question whether Khushdil and Musammat Babo were 
married is one of fact, and as such was investigated and has 
been summarized with the utmost care by the District Judge. 
A most important part of the case attempted to be made by the 
respondents was that such a marriage was legally impossible 
because at the time of the marriage, and the birth of the appellant, 
the lady was already married to one Ilyas. The respondents 
plead that 

her husband Ilyas died six or seven years ago and she was bound 
to him by nikah up to that time. 

Had this been established it would, of course, have been a 
complete answer to the appellant’s suit. Both courts below, 
however, have agreed that there was no such marriage, and that 
the body of evidence produced to that effect is altogether un- 
trustworthy. As the District Judge puts it, 

the story that Ilyas was married to Musammat Babo is fictitious. 

What remains accordingly is of a limited scope. But it 
must be observed that the witnesses denying the marriage of 
Musammat Babo with Khushdil are very largely the same persons 
who allege the fictitious story of her marriage with Ilyas. This 
circumstance does not seem to have had attached to it by the 
Judicial Commissioner the weight which was its due. 

It is unnecessary for the Board to recapitulate in detail the 
evidence given in the case. They are satisfied that the con- 
clusion upon that evidence, oral and documentary, and taken as 
a whole, by, the District Judge, was sound. 

Was there a nikah ceremony ? It is in evidence that it was 
solemnised by Imam, who is one of the witnesses: a cousin of 
the bride, now dead, acted as padar vakil, that is agent for the 
bride. Two others who acted as the required witpesses are also 
dead. Three other persons have given evidence in support of 


~ the marriage. It is possible to criticise with much effect such 


oral evidence, but fortunately the case does not stand upon this 
alone. The life history of the parties has to be considered. 
Upon that there can be no doubt that Khushdil, the father, 
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acknowledged Mohabbat Ali Khan, the plaintiff, as his son, and 
this in circumstances which were clearly equivalent to an afirma- 
tion that he was a legitimate son. Shortly after the boy’s birth, 
namely, in August, 1906, Khushdil Khan stated on oath that he 
had got a son.. This meant the appellant, who was his only son 
at the time. Further, the son and his mother lived in family 
with Khushdil, and continued to do so from his birth in 1906 
to the date of Khushdil’s death in 1925. The circumstances of 
the family were these. Before the marriage to Musammat Babo, 
Khushdil Khan had already married thrice, but about the year 
1903 only two of his wives were alive. By one of these wives 
he had one daughter. There were also born to him two sons 
by another of his wives, but they died before 1904, and he had 
only a daughter alive. As the Judicial Commissioner says in his 
judgment:— ; 
It seemed unlikely that he would beget a son from any of his 
existing wives, and in a desire to have male offspring he may 
well, argues counsel for plaintiff, have turned to a maidservant 
of his own household in the hope of obtaining it; there would, 
therefore, have been nothing unnatural in a marriage between 
the two. 

The argument, the learned Commissioner thinks, is far from 
convincing, and he refers to a certain view which he entertains 
as to the practice of other members of the family than Khushdil. 
To that allusion will be subsequently made. 

These being the domestic facts, it is not questioned that the 
appellant and his mother lived continuously in the deceased’s 
house, and the appellant was brought up as one of his family. 
One fact in particular may be alluded to. When the boy 
reached school age a notable circumstance is that Khushdil 
signed an application to the Headmaster, Government High 
School, Kohat, saying:— 

Sir, 

I request you to kindly admit my son Mohabbat Ali in the 
school. The necessary information is given on reverse (below). 

I herewith produce the School Leaving Certificate. I hereby 
o that he has not been admitted so far in any recognised 
school, . 

The appended information includes the following:— 

Date of birth—January 1, 1906. 

Father’s name—Khushdil Khan, Rais Kohat. 

Caste or tribe—Mussalman, Afghan, Izzat Khel. 

This is signed by Khushdil in his own hand, giving the 
particulars of, his own son and his own tribe, the date being 
April 11, 1919. Two years later a leaving certificate is given 
that : 

Mohabbat ‘Ali Khan, son of Khan Sahib Khushdil Khan, 
attended the Government High School, Kohat District, from 
April 11, 1919 to April 2, 1921. 

This certificate was applied for by Taj Mohammad Khan, 
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a cousin of Khushdil, and in the application he referred to 
the appellant as 

my brother’s son, Mohabbat Ali Khan. 

Further, a number of transactions relating to land, and in 
revenue records, appear from documents produced, in which the 
appellant is described by Khushdil and his relatives and others 
as “ Khushdil’s son”. ‘The documents have been produced, and 
they are referred to in detail in the judgment of the District 
Judge; it is sufficient to say that they appear to demonstrate 
with clearness both the sonship and the legitimacy of the appellant. < 
The father took much interest in his upbringing, and there are 
letters between both the father and the son on the one hand, 
and other members of the family on the other, showing that the 
interest in his upbringing and education was shared by these 
relations. Throughout the transactions and correspondence referred 
to, no suggestion of any kind appears to the effect that Mohabbat 
was illegitimate. The entire body of facts is confirmatory of 
his legitimacy. ~ 

The law applicable to such a case is quite settled. As 
Dr. Lushington, delivering the judgment of the Board, observed 
in Khajah Hidayut Oollah v. Rai Jan Khanum’: 

Where a child has been born to a father, of a mother where there 
has been not a mere casual concubinage, but a more permanent 
connection, and where there is no insurmountable obstacle to 
such a marriage, then, according to the Mohammedan Law, the 
presumption is in favour of- such marriage having taken place. 

According to Sir R. K. Wilson’s “ Digest of Anglo-Moham- 
medan Law ”, Section 84:— 

In all cases in which marriage may be presumed by cohabita- 
tion, combined with other circumstances for the purpose of 
conferring upon the woman the status of a wife, it may also 
be presumed for the purposes of establishing paternity. 

' Section 85 may be also quoted:— 

If a man has acknowledged another as his legitimate child the 
presumption of paternity arising therefrom can only be rebutted 
by (to confine the instances to the one relevant) . . . (d) proof 
that the mother of the acknowledgee.could not possibly have 

+» been the lawful wife of the acknowledger at any time when the 
acknowledgee could have been begotten. 


Evidence upon this last head was, as already mentioned, 
admitted under the allegation that the appellant’s mother was 


‘ married to Ilyas, but proof of the allegation completely failed. 


The present case accordingly is one of an acknowledgment 
by the father, an’acknowledgment which involves the assertion 
that he, the father Khushdil, was married to Musammat Babo, 
the appellant’s mother. Such acknowledgment undoubtedly 
raises a presumption in favour of the marriage and of the 
legitimacy. 


The presumption is no douBt rebuttable, and if there is 
111844] 3 M. L A. 295 
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proof aliunde on the subject to the effect that there was no such 
marriage in fact, the same position is reached as if no such 
marriage had been possible. A recent instance of positive disproof 
of the marriage was Habibur Rahman Chowdhury vw. Altaf Ali 
Chowdhury’. As Lord Dunedin put it:— 
Such acknowledgment in face of the fact that there was no 
marriage is of no avail, 
and the general law was summed up in the same judgment as 
follows: — J 
A claimant son who has in his favour a good acknowledgment 
of legitimacy is in this position: the marriage will be held proved 
and his legitimacy established unless the marriage is disproved. 
Until the claimant establishes his acknowledgment the onus is 
on him to prove a marriage. Once he establishes an acknowledg- 
ment, the onus is on those who deny a marriage to negative it 
in fact. 
It would accordingly appear clear that it rests upon the 
respondents in this case to establish that there was no marriage. 
Tt might not be considered necessary to enter into any question 
of presumption of proof, as their Lordships find themselves in 
agreement with the District Judge to the effect that the marriage 
is proved; and they do so on a broad induction of the oral and 


documentary evidence as a whole. But their Lordships think it. 


expedient to deal with the reasons which have induced the 
Judicial Commissioner to differ from the District Judge. He 
correctly says:— 

The law presumes in favour of marriage and against con- 
cubinage, when a man and a woman have cohabited continuously 
for a number of years. There is ample authority for this position, 
which will be found cited in a ruling of the Lahore High Court, 
Indar Singh v. Thakar Singh (2 Lahore 207). 

He then proceeds as follows:— 


The strength of the presumption, however, will obviously 
vary according to the circumstances of each particular case, and 
the habits of the Izzat Khel clan in the matter of concubinage 
with maidservants and slave girls can scarcely be described as 
normal. We know of four certified cases of sons born of slave 

~ girls (kanizakzadas). These are Mawaz, son of Sharbat; Manatwar, 
son of Ata Mohammad Khan; Khushal, son of Nawab Bahadur 
Sher Khan; and Abdul Rahman, grandson of Nawab Bahadur 
Sher Khan. It is on the record, or has been held by the courts, 
that Mawaz was the only one of these four whose father entered 
into a lawful marriage with his mother. The other three were 
the offspring of concubines outside wedlock. The names of 
other kafiizakzadas have been mentioned; so that there are at 
least four and probably several more of such cases amongst the 
immediate descendants of Sher Ali Khan, i.e., the family with 
which we are now concerned. The presumption in favour of 
legitimacy arising from continuous cohabitation over a period 
of years is one which is b&sed on public policy, and in the case 
~. 2[1921] 48 I A. 114=19 A. L. J. R. 414 
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of Mohammedans, no doubt, on the well-known doctrine of 
Mohammedan Law, which abhors bastardy. In a family like the 
present, however, which pays scant regard to the matrimonial 
tie in the begetting of children from women of low caste, the 
presumption, in my opinion, must be so small as to be practically 
negligible. It might operate as a factor to turn the scale where 
the evidence for and against a marriage is equal, but it is not 
sufficient to transfer from a claimant son some obligation to prove 
his own legitimacy. So the burden of proof may be regarded 
as being equally distributed over the parties. 

The Board think it right to say at once that it can give no 
countenance to the doctrine here set forth. It amounts to this, 
that the proof as to whether there was a marriage between two 
parties is to include a consideration of the character and conduct 
of various relatives; an estimate is to be formed as to whether 
on the whole these relatives prefer the tie of concubinage to that 
of marriage. The suggestion further appears to be: that the 
facts of the particular case, in which evidence is given pro and 
contra bearing upon the issue of marriage, are not to be regu- 
lated by the well-known presumptions of law, but that these 
presumptions are to be wiped out by reason of the conduct and 
mode of life and predilections of other persons. Each case of 
each of these relatives would have required to be separately 


` investigated on its own merits: without that, the way is opened 
for family gossip on a wide scale, prompted by motives unknown 


and knowledge untested. 

A further suggestion of which their Lordships cannot 
approve appears to amount to this: that a court of law on 
evidence such as given here would pronounce a view to the effect 
that there was a clan proclivity towards concubinage rather than 
marriage, and therefore that marriage and the legal presumptions 
in favour of it can not be sustained. 

Their Lordships think it right further to say that the evidence 
on this subject should not have been allowed by the District 
Judge. He attached no weight to it himself, but it was not only 
without weight, it was without competence. 

It remains to be added that undoubted difficulty arises in 
the case on account of the fact that the mother of the appellant 
was not a purdahnashin lady. The other wives lived behind 
the purdåh according to the well-known Mohammedan habit. 
They were strict Mohammedans, young persons brought from 
Afghanistan. The third wife, Musammat Babo, had been in 
fact a maidservant and housekeeper in the household of the 
deceased. When the marriage took place she*continued her, 
duties in the household and was not purdahnashin, Even if that 
had involved or recognised a lack or disregard of social status, 
these things were essentially matters for herself and her husband 
to consider. But it is no part of the law of India that to have 
lived and to remain behind the purdah is a necessary part of a 
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lady’s legal marriage or a conclusive evidential fact. It is a Cmn 
circumstance to be considered when the fact of the marriage is sz 
in issue. But that issue is to be determined on a broad conspectus = —— 
of the whole situation, including of course the purdah item. Aut Raw 
In the present case, it is by no means sufficient to interfere either 
with the presumptions of law or the balance of the proof of fact. Teraina 
Their Lordships will humbly advise His Majesty to allow the “#4% 
appeal and to restore the judgment of the District Judge: the Lord shaw 
costs of the case from that date, that is to say, in the appeal to the ~ 
Judicial Commissioner and to His Majesty in Council, to be paid 
by the respondents. 





Appeal allowed 
T. L. Wilson & Co.—Solicitors for the appellant. 
Hy. S. L. Polak—Solicitor for the respondents. 


BHAWANI SINGH (Plaintiff) ~ Civi 
versus 1929 
MISBAH-UD-DIN (Defendant)* 
Principal and agent—Property entrusted to agent—Agent’s duty to February 26 
render account of—Though property belongs to third party. oo Seie 
An agent entrusted with money or goods by a principal to be Loro Ark 
applied on his principal’s account cannot dispute the principal’s Sm Lance.or 
title unless he proves a better title in a third person and that he Sanprrsow 
is defending on behalf of and with the authority of that third 
person. There is a contractual obligation on the agent to render 
an account to the principal of his dealings with the property 
entrusted to him in the course of the agency and this obligation 
may well subsist notwithstanding that the property proves to 
belong to someone other than the principal. 
APPEAL from a decree of the High Court of Judicature at 
Lahore. 
E. B. Raikes for the appellant. 
The other side was not -represented. 
The following judgment was delivered by 
Lorp ATKIN—This is an appeal from a decree of the High Lord Atkin 
Court at Lahore who reversed two decrees of the Subordinate 
Judge of Delhi in a suit brought by the plaintiff against the 
defendant, claiming an account of monies entrusted to the defend- 
ant as agent, and payment of the amount found due. The 
plaintiff at the time of the transactions in question was the Rais 
or Chief of the State of Sheopur-Baroda. In August, 1918, he °? 
entrusted the defendant as his agent with the sum of Rs.5,000, 
and in January, ‘1919, with the sums of Rs.12,250 to 
be applied for the purposes of the plaintiff. The receipt of these 
sums is admitted. It.has been found that the defendant has not 
accounted for the greater part of the sums so received. The 
defendant, however, has relied on a plea that the money he received 
5 * P, C. A. °33 of 1927 
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was State money: and that the plaintiff had no right to sue, 
because- in January, 1919, he was deposed from his position as 
Rais or Chief by the authorities of the State of Gwalior. What 
the precise relations are between Sheopur-Baroda and Gwalior is” 
a matter which their Lordships deem unnecessary to consider in 
this case. It appears that up to January 19, 1919, the plaintiff 
was in possession of the revenues of Sheopur, and controlled their 
administration. There was some dispute at the hearing whether 
the money entrusted to the defendant was entrusted to him for 
public purposes or private purposes of the plaintiff: whether it 
came from the public revenue or from the private purse of the 
plaintiff. The Subordinate Judge appears to have inclined to the 
view that it was a private transaction: the High Court held that 
it concerned public money. In January, the authorities of the 
State of Gwalior were apparently dissatisfied with the plaintiff’s 
administration: and sent to Baroda a Superintendent, to control 
the collection and administration of the revenue. The Superin- 
tendent appeared with sufficient force to execute his orders, and 
thenceforward the control of the revenues of the State appears to 
have passed from the plaintiff to the Superintendent. No question 
arises at all in this case as to the validity of these proceedings. 
The High Court find that the plaintiff was deposed. If this 
finding were material their Lordships can discover no evidence 
to support it. The evidence of the plaintiff’s witnesses is to the 
contrary, while the defendant admitted that the plaintiff is still 
entitled Rais and that all ceremonial functions are performed by 
him. Finding, however, that the money belonged to_the State 
and that the plaintiff had been deposed before the institution of 
the suit and had been divested of all control over the State treasury, 
the learned Judges of the High Court find that he had no locus 
standi to recover the amount due. Even assuming the correctness 
of the premises their Lordships consider the conclusions incorrect. 
The principle is well established that an agent entrusted with 
money or goods by a principal to be applied on his principal’s 
account cannot dispute the principal’s title unless he proves a 
better title in a third person and that he is defending on behalf of 
and with the authority of the third person. The same principle 
controls the relation of bailor and bailee, which may come into 
existence ‘without the added relation of principal and agent. The 
agent is certainly in no better position than the bara bailee. It 
may also be remarked that as between principal and agent there 
is a contractual position fortified by fiduciary relations, and that 
one of the contractual terms is that the agent should render 
an account to the principal of his dealings with the property 
entrusted to him in the course of the mandate. It is difficult -to 
see how this obligation can in any way disappear except by 
transfer of the contractual right by novation or operation of 
law: and it may well subsist, notwithstanding that the property 
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proves to belong to someone other than the principal. In the 
present case, however, it is unnecessary to distinguish between the 
right to have an account, and the right to receive the balance 
found to be inthe agent’s hands. The agency is admitted: the 
defendant does not suggest that he is defending for or with the 
authority of the State of Gwalior. He must therefore account to 
his principal, and leave him to settle his affairs with Gwalior if 
there is anything to settle. But in this particular case the defendant 
entirely fails to prove that Gwalior makes any claim to the money, 
-or alleges that there has been any divesting of the plaintiff of his 
rights contractual or otherwise; indeed, it is quite consistent with 
the evidence that Gwalior acquiesces in the plaintiff’s dealings with 
State money before the date at which intervention of the Superin- 
tendent took place. 'The learned Subordinate Judge, in their 
Lordships’ opinion, came to a correct conclusion: he made a 
_preliminary. decree. that the defendant should account, and after 
a lapse of some months during which the defendant had failed in 
spite of opportunity to render any account, he made a decree for 
the amount claimed, less Rs.5,000 which the plaintiff was willing 
to treat: as expended on his account. ‘Their Lordships are of 
opinion that the appeal should be allowed, that the decree of the 
High Court should be set aside with costs here and below, and 
that the decree of-the Subordinate Judge should be restored: and 
they will humbly advise His Majesty accordingly. 

i Appeal allowed 
T. L. Wilson & Co.—Solicitors for ‘the appellant. 
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DASAMI SAHU (Defendant) 
. versus 

PARAM SHAMESHWAR UMA BHAIRABESHWAR BAM 

LINGSHAR (Plaintif) anv CHITRANJAN MUKERJI 

(Defendant) * 
Hindu Law—Religious endowment—V alidity of—Intention, conduct 
and surrounding circumstances—When dedication cannot be nalli- 
aa a possession as against idols—By total i or by 
onor 
After attaining majority, defendant, CM, executed, on June 2, 
1908, a registered deed of release in favour of his uncle (who was 
his certificated guardian) stating that he had received all that was 
due to him. On the same day CM executed a registered deed 
dedicating the house in dispute in favour of family idols, appoint- 
ing his mother as shebait, and stating that CM ceased to be owner 
of the property, that possession had passed to his mother and that 
the donor, his uncle and heirs were authorized to see that daily 
worship of idols was performed with income from the house. 
* F, A. 87 of 1926 
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No mutation of names was, however, effected and CM continued 
to pay municipal taxes. On July 7, 1909, CM and his mother 
jointly executed a mortgage of said property in their own right 
as well as shebaits, the purpose for which money was required 
being ‘repairs of the house and payment of debts contracted for 
‘carrying on worship of the idols. The dedication deed was shown 
‘to the mortgagee. On March 7, 1910, CM and his mother 
‘executed a deed of revocation stating that CM had been in pro- 
-prietary possession always and that the endowment had ceased to 
be effective. In 1914 there was another mortgage by CM on this 

. property in assertion of his own proprietary interest. Decree was 
obtained. on basis of this document and three days before date of 
sale, viz., on. April 17, 1923, CM executed a mortgage in favour 

- of appellant. - (CM received Rs.165 at the time of registration 
and,the. rest was left with mortgagee for payment to prior mort- 

| . gageé. “In a.suit.for a declaration that the house was trust pro- 
` perty and inalienable, eld: (1) that the omission to effect muta- 
tion of names by`itself does not necessarily show that the deed of 

1908 was not acted upon. The question whether there was a 

real intention to dedicate the property is a’ matter of infererice 

from the various’ circumstances and not an abstract question’ of 

` Jaw and where a valid dedication has once been completed, no 
assertion .on the part of the donor or subsequent conduct contrary 

.;to.such dedication can have the effect of nullifying it. Sri Tha- 

kurji v. Sukbdeo Singh [1920] 18 A. L. J. R. 390, Ram Dhan v. 
Prayag Narain [1921] 19 A. L. J. R. 447 and Jadu Nath Singh 
_v. Thakur Sita Ramji 1. L. R. 39 All. 553, referred to. 

(2) -that, there had been a real intention to dedicate the pro- 
perty’ and therefore the deed of 1908 was not a nullity from its 
very inception; 


(3) that there can be adverse possession not only as against 
the idols but over the idols themselves, by a total stranger or by 
the donor himself, in respect of property dedicated in favour of 
the idols, and inasmuch as the deed of 1908 did not constitute 
CM a trustee, there was no bar to his exercising adverse .posses- 
sion or-acquiring title by adverse possession over this property. 
Mabaraja Jagadindra Nath Roy Bahadur v. Rani Hemanta Kumari 
Debi, 31 J. A. 203, Rao Bahadur Man Singh v. Maharani Nawlakh- 
“bati, [1926] 24 A. L. J.. R. 251 and Damodar Das v. Lakban 

— a  Dås, I. L. R. 37 Cal. 885, referred to. 


..Fst APPEAL from a decree of Basu HANUMAN PRASAD 
Vena, Subordinate Judge of Benares. 

Peary Lal Banerji for the appellant. ? 

-Kamla Kant Varma and Ambika Prasad for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is a defendant’s appeal arising out of a 


‘suit for a declaration that the house in dispute was debutier or 


trust property and was not alienable. It originally belonged to 
the ancestor of the defendant, Chittaranjan Mukerji, and was sold 


away at auction and purchased by a stranger in 1878. Later on it 


was transferred by the ‘auction-parchaser to Chittaranjan’s father 
~ e 
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and has been held by the family since then. The father of Chitta- Crn 
ranjan died when the latter was a minor 5 years’ old. He was 
brought up by his uncle, Niranjan Mukerji, who was appointed — 
a certificated guardian. About 1902 Chittaranjan attained majo- Dass™t Samu 
_ tity, but the management of his property, which consisted mainly ree 
of this house and some Government securities, remained in the SHamesn- 
hands of his uncle, Niranjan Mukerji. On June 2, 1908 a regis- Y% 


1929 


tered deed of release was executed by Chittaranjan in favour of Sulaman,] 
his uncle, Niranjan, stating that he had-received all the accounts 
and received back what was due to him. On the same day Chitta- 
ranjan executed a deed of endowment dedicating the house in dis- 
pute in favour of three family idols and appointing his own mother 
as the shebait of the said idols. The deed of dedication specifically 
mentioned that Chittaranjan had ceased to be the owner of the 
property which had passed to the idols, and that possession had 
been transferred to his mother who was the shebait. It went on 
to provide, however, that the donor and his uncle and his heirs 
would have full power to see to it that the daily worship of the 
said idols was performed duly and regularly with the income from 
the said house. It is an admitted fact that no application for 
change of names was made in the Municipal Board of Benares 
within the limits of which this house was situated, and it is also 
admitted that there was no mutation of names in the revenue 
papers with regard to the land on which the house stood. The 
subsequent conduct of Chittaranjan further shows that he was 
paying the municipal taxes. . 

On July 7, 1909 Chittaranjan and his mother jointly executed 
a mortgage deed of this property. Chittaranjan described himself _ 
as the owner in possession of the premises, and his mother asserted 
that she had a charge of maintenance on it. They purported to 
mortgage the property in their own right as well as the shebaits of 
the idols; and the purpose for which the money ‘was required was 
to carry out repairs of the house and to pay off debts which had 
been contracted for carrying on the worship of the idols. The 
deed of dedication was shown to the mortgagee. 

On March 7, 1910 both Chittaranjan and his mother executed 
a deed of revocation, stating that Chittaranjan had been in’ pro- 
prietary possession and in enjoyment of the property always, and 
that it was owing to a deception practised upon him*by his uncle 
that he had been.made to execute the document of June 2, 1908, 
which was not enforcible, and he accordingly cancelled and nulli-o 
fied it by this deed of revocation, and that to this.revocation his 
mother, whé had been appointed shebait under the deed, had 
agreed to and affixed her signature. It is'stated by one witness that 
registered notices announcing the revocation were circulated and 
one of them was sent to Niranjan Mukerji and in 1911 Chittaran- 
jan applied for and obtained permission for putting up a scaffold- 
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Crvi On May 13, 1914 Chittaranjan made a second mortgage of 
1329 this property in favour of Shiam Sunder. Neither the previous 
— mortgage deed nor the deed of endowment nor the decd of revoca- 
Dasani Sau tion. was expressly mentioned in this document. - But care was 
Param taken to make the mortgagor liable in case such prior incumbrances 
SuamesH- were discovered. Shiam Sunder instituted a suit on the basis of 
wk this mortgage deed and obtained a decree in March, 1922. This 
Sulaiman, J. decree was put in execution and the property was proclaimed to 
be sold on April 20, 1923. Three days before the date fixed for 
the sale, a mortgage in favour of the appellant was executed - by 
Chittaranjan, viz., on April 17, 1923. Under this document 
Chittaranjan received Rs.165 at the time of registration, and the 
rest of the amount was left in the hands of the mortgagee for pay- 
ment of the prior mortgagee, who was described as a creditor on, 

the strength of a hand-note as well as the decretal amount. 

The plaintiff wanted to avoid this last mortgage. deed by the 
declaration that the property was not transferable.. The contest- 
ing defendant pleaded that there had been no valid dedication, that 
the said deed of endowment had been executed under undue in- 
fluence and misrepresentation, and that it was never acted upon or 
given effect to. There was a further plea that it had been duly 
revoked, and in any case there had been adverse possession for more 
than 12 years against the idols. Lastly, it was pleaded that the 
amount of the mortgage money had been taken for purposes of 
legal necessity and was binding on the trust property. 

The learned Subordinate Judge has decreed the claim, hold- 
ing that there was a valid dedication which could not have been 

_revoked, and that there was no limitation. He has further held 
that although the amount borrowed might have been for legal 
necessity, the defendant had not established that he had paid the 
said amount. g 

The plea of misrepresentation or undue iñfluence alleged to 
have been exercised by Niranjan on Chittaranjan has not been 
pressed before us. We must therefore take it that the deed of 
endowment was duly executed and registered by Chittaranjan on 
June_2, 1908. f 

The question whether it created a valid dedication depends 
on whether there was a real intention to dedicate the property and 
the dedicatién was completed. No doubt there may. be circum- 
stances under which the mere execution and registration of a deed 

*of endowment may not amount to a complete dedication and the 
proceeding may be merely a nominal one. On the other hand, it 
is also clear that if a valid dedication has once beén completed, 
there would be no power left in the donor to revoke it, and no 
assertion on his part or subsequent conduct contrary to such dedi- 
cation would have the effect of nullifying it. Nor only the langu- 
age of the document but the surrounding circumstances as well 
as subsequent conduct may be taken into consideration when find- 
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The learned advocate for-the appellant has strongly: relied on the [s29 
circumstance that no mutation took place on the strength of this _ — 
dedication, and that no attempt has been made to produce accounts Dasami Sanu 
which would show that the whole of the income of the house was aren 
spent. for the purposes of the endowment. -He has strongly relied SmamesnH- 
on the Full Bench case of this Court in Sri Thakurji v. Sukbdeo Y" 
Singh'.. The principle underlying that decision has been followed Sulaiman, J. 
subsequently by two of the learned Judges in Ram Dhan v. Prayag 

Narain’. But the question whether there -was a real intention to 

dedicate the property is a matter cf inference from the various 
circumstances and by no means an.abstract question of law. We 

may point out that in the case of Jadu Nath Singh v. Thakur Sita 

Rainji® there had also’ been a dedication not followed by mutation 

of names and there was a non-production of accounts showing 

that the waqf had been acted upon. Nevertheless in that case 

their Lordships of the Privy. Council upheld the dedication. In 

the case before us the omission to apply for mutation of names 

can be explained to some extent by the circumstance that this was 

a house property situated in the city of Benares, as regards which 

the mutation of names may not be of the same importance as that 

with regard to zemindari property. In any case this omission 

by itself does not necessarily show that the deed was not acted 

upon. The oral evidence does indicate that the mother of Chit- 

taranjan, who had been appointed shebait, actually lived in this 

house, and the worship of the’idols had been carried on as it had 


been done before. 


We come next to the mortgage deed of 1909. The phraseo- 
logy of this document is very curious and in some respects it is 
contradictory. But it is quite clear to us that this is the result of 
an anxiety in the mind of the mortgagee to take the mortgage 
from both Chittaranjan and his mother in both their capacities of 
owners and trustees. It is on account of this double capacity that 
the document has been carefully worded. There is no suggestion 
that the deed of dedication was a nullity or that it has been can- 
celled. ‘On the other hand, it.is recited that it was one of the 
documents which was shown to the mortgagee. The amount 
borrowed is also stated to have been required for the repairs of the 
house and to pay off debts incurred for carrying-on thè worship 
of the idols. These were purposes of the trust. Both Chittaran- 
jan and his mother are described as shebaits. Although there are e 
recitals to the effect that one is the owner in possession and the 
other had a charge of maintenance on the premises, we are not , 
satisfied that there was any clear assertion in this document that 
the deed of endowment had been a nullity from the very beginning 
or that it had been revoked. - - 


| 3 [1920] 18 A. Le J, R. 390 ` ®  * [1921] 19 A. L. J. R. 447 
” e * [1917] 1. L: R. 39 All. 553 : -7 


ing-whether there was a real intention to dedicate the property. Cn 
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Cvit From „these circumstances the court below has inferred that 

to929 there had been a real intention to dedicate the property. We find 

—— ourselves unable to differ from that view. We must therefore 

Dasamt Sanu hold that the deed of 1908 was not a nullity from its very incep- 

Panam. tion, 

SHAMESH- The next question to consider is whether adverse possession 

wae for more than twelve years has put an end to this endowment. 

Sulaiman, J. Under the deed possession was to pass from’ Chittaranjan to his 

mother, who was entitled to live in the house or let it out on rent 

as the shebait of the idols, and was to spend the income on the 

worship of those idols. We have already pointed out that no 

mutation of names followed, and the payment of the municipal 

taxes continued to be made by Chittaranjan himself. In 1910 

Chittaranjan and his mother both joined in executing the deed of 

revocation by which it was made clear that the executants had 

agreed that the endowment had ceased to be effective. That deed 

further recited that Chittaranjan had himself been in proprietary 

possession and in enjoyment of the property. From that moment, 

therefore, the character of the possession of Chittaranjan over the 

house must be deemed to have been adverse as against the idols, 

of whom his mother was the shebait. It was after this that 

Chittaranjan applied to the Municipal Board as owner of the house 

for permission to make additions, and he did put up a scaffolding, 

presumably, at his own expense. There is nothing to show that 

he surrendered possession to his mother in her capacity as the 

shebait of the idols after the revocation. On the other hand, even 

if she occasionally lived in the house, she might well live in it 

because of her relationship with Chittaranjan. For over twelve 

years this state of things continued, and there was no assertion made 

on behalf of Niranjan or his heirs to intervene, or to see that the 

names of the idols were duly entered either in the municipal or the 

revenue papers. In 1914 there was a further mortgage created by 

Chittaranjan on this property in assertion of his own proprietary 

interest. This also was a registered document. Decree was obtained 

on the basis of this document, and the property was put up for 

sale at a public auction. The present defendant advanced his 

mfoney more than twelve years after the deed of revocation had 

been executed, and even if he had got the registration registers 

searched for twelve years, he might not have discovered the earlier 

document. In any case the revocation itself had stood for more 

e than twelve years and the possession of Chittaranjan over the house 
has remained for all that period without doubt. 


The learned advocate for the respondent has*argued before us 
that, in the circumstances of this case, there could have been no 
adverse possession at all. The view of the court below that there 
could not be any adverse possession, because the idols themselves 
remained in the house, cannot for a moment be accepted. As a 
matter of fact there can be adverse possession, not only as against ` 
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the idols but over the idols themselves. That adverse possession Ovx 
can be acquired against idols in respect of property dedicated in Tyan 
their favour is fully clear from several cases decided by their — 
Lordships of the Privy. Council. We may refer to Maharaja Dasamt Sanu 
Jagadindra Nath Roy Bahadur v. Rani Hemanta Kumari Debi’ param 
which was followed by this Court in the case of Rao Bahadur Man Suamesn- 
Singh v. Mahurani Nawlakhbati®; We may also refer to the case Y“ 

of Damodar Das v. Lakban Das. In our opinion the same sulaiman, J. 
principle applies whether the. adverse possession ‘is exercised by a 
total stranger or by the donor, himself. So long as such possession 
is exercised to: the ouster and knowledge of Chittaranjan’s mother, 
who alone can hold the property on behalf of the idols, it would 
mature into title after. the lapse of the prescribed period. 

‘The learned advocate for the respondent has drawn our atten- 
tion to the clause in the deed of dedication authorising Chittaranjan 
to see to. the- proper carrying on of the worship. That-conferred 
on him a right of intervention but it in no way amounted to a 
vesting ofthe trust. property in him nor did it constitute him a 
trustee. There was, therefore, no bar to his exercising adverse 
possession or acquiring title by adverse’ possession over this pro- 
perty. 

We accordingly allow this” appeal and, setting aside the 
decree of the court pdm dismiss the plaintiff’ s suit with costs. 

ee Appeal allowed 
4 {1904} 31 L AL203=VAL J. R. 585. ` 6 19267 244 AL J.R. 251 ` 
° [1910] L L. R. 37, Cal. 885 


SHEO. NARAIN DUBE (Plaintif) Cvl 
a versus 
RAJ KUMAR RAI ann oruers (Defendants)* 
Contract Act (IX of 1872),-Section 24—Mortgage, prohibited by law, 1025 
secured As money borrowed—Personal covenant following recital Darat, J. 
of mortgage—Contract void. 
If a mortgage prohibited by law comes into existence on the 
money being borrowed, the entire contract of mortgage is void 
under Section 24 of the Contract Act, and the personal covenant 
in the mortgage also falls along with the contract of mortgage. 
Har Prasad Tewari v. Sheo Gobind Tewari, 20 A. L. J. R. 318 
followed. Jarbandhan v. Badri Narain, I. L. R. 4% All. 621= 
21 A. L. J. R. 480, distinguished. 
. Cva Revision from an order of Basu Hanuman Das, e 
Judge of Small Cause Court, Azamgarh. 
S. P. Sinha (for Kedar Nath Sinha) for the applicant. 
Krishna Murari Lal for the opposite parties. 
The aga: judgment was delivered by 
Datat, J thee | is nothing to distinguish this case from Dalal, J. 
the ruling in the case of Har Prasad Tewari v. Sheo Gobind 
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Tewari’. The learned counsel for the applicant quoted the ruling 
in the case of Jarbandhan v. Badri- Narain®. ‘The distinction 
between the cases is very clear. If a mortgage prohibited 
by law comes into existence on the money being borrowed, 
the entire contract of mortgage is void under Sec- 
tion 24 of the Indian Contract Act, and that being so, the personal 
covenant in the mortgage also falls along with the contract of 
mortgage. If, however, the mortgage was to come into existence 
on the breach of a personal covenant, and first of all a personal 
covenant to’ pay was entered into, the failure of the mortgage 
would not lead to the failure of the personal covenant. In the 
present case the mortgage was secured for the money borrowed 
and there was no personal covenant for the payment prior to the 
recital of the mortgage. It is not stated in the bond that a mort- 
gage will:come into existence on non-payment of the money on 
the basis of the personal covenant. I dismiss this application with 
costs. + si 
. Application dismissed 


1 [1922} 20 A.-L. J. R. 318 
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KHAIR-UN-NISSA BIBI (Plaintiff) 
: VerSUS 
OUDH COMMERCIAL BANK, LTD. AND OTHERS 
(Defendants) * 

Civil Procedure Code, Order 34, Rules 2, 3 and 5—-Final decree passed: 
pending appeal from preliminary decree—Appeal dismissed—Binding 
on parties and capable of execution. 

A final decree passed pending an eventually unsuccessful appeal 
from the preliminary decree for sale on foot of a mortgage, is 
binding on the parties and is capable of execution; but since it 
cannot include costs of the appellate court and possibly interest 
at a higher rate for a certain period, the mortgagee secking to 
execute it cannot insist on including such costs and such interest, 
as he can do if he obtains a final decree on foot of the preliminary 
decree on appeal. 

Lalman v. Shiam Singh, 24 A. L. J. R. 288, distinguished. 
Gajadbar Singh v. Kishan Jiwan Lal, I. L. R. 39 All. 641, 
Fitzholmes v. Bank of Upper India Ltd. (in liquidation), 
25 A. L. J. R. 78 (v.c.) and Jowad Husain v. Gendan Singh, 
24 A. L. J. R. 765, referred to. 

First APPEAL from a decree of Basu Krisuna Das, 

Additional Subordinate Judge of Azamgarh. 

Iqbal Ahmad and Mukhtar Abmad for the appellant. 

Kailas Nath Katju and Shabd Saran for the respondents. 
The following judgments were delivered;— 

Mukerji, J.—The plaintiff is the appellant in this Court. 

She instituted the suit out of which this appeal has arisen under 

*F. A. 313 Of 1925 
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the following circumstances:— 

The Oudh Commercial Bank Ltd., Fyzabad, who is the 
respondent in this appeal, obtained a decree for sale on foot of 
a mortgage executed by two persons, viz., Saliha Bibi and her 
husband, Riasat Husain. Saliha Bibi was a first paternal cousin 
of the plaintiff and according to the Shia law to which Saliha 
Bibi was subject, on her death, the plaintiff became the sole 
heir of her property. The decree was passed against Saliha Bibi 
and her husband and was followed by a final decree for sale 
on December 16, 1915. When the final decree was passed, an 
appeal against the preliminary decree was pending in the court 
of the Judicial Commissioner, Lucknow. That court dismissed 
the appeal against the preliminary decree on July 26, 1916. 
Riasat Husain died in June, 1916-and Saliha Bibi died in Decem- 
ber, 1918. There was a dispute as to who should succeed to the 
estate of Saliha Bibi. It appears that nobody knew, at the time 
not even the plaintiff herself, that the plaintiff Khair-un-nissa 
was the heir to Saliha Bibi. Khair-un-nissa was married to 
Riasat Husain as was her cousin Saliha Bibi. Khair-un-nissa has a 
son in Marahmat Husain, who is the defendant No. 2 in this 
suit, by Riasat Husain, her husband. Fearing that collateral rela- 
tions would take the property of Saliha Bibi, Khair-un-nissa, falsely, 
set up her own son as the son of Saliha Bibi. There was a litiga- 
tion, and ultimately it was established that Khair-un-nissa was 
the sole heir of Saliha Bibi. The respondents, the decree-holders, 
impleaded, for the purpose of the execution of their decree, a 
whole host of persons, viz., defendants Nos. 2 to 10 of the present 
suit. Marahmat Husain, being 2 minor, was impleaded under 
the guardianship of his mother Khair-un-nissa. The plaintiff 
brought the suit, out of which this appeal has arisen, to obtain 
a declaration that she was not made a party to the execution 
proceedings and her contention was that she, the only legal heir, 
not being before the court, the decree had become barred by 
time. She sought a declaration that the decree had become time- 
barred and the property mortgaged was not capable of being 
sold in execution of that decree. Evidently, this last prayer was 
meant. to follow as a corollary to the main proposition thate the 
decree was time-barred. 

A number of other and subsidiary questions of fact and 
law were raised in the suit, but they have all been decided by the 
learned Subordinate Judge and they have not been reagitated 
before us. ‘The learned Subordinate Judge, on one of the points 
raised, held that the suit was not barred by Section 47 of the 
Civil Procedure Code. It was conceded before us that the suit, 
as brought, would be barred by Section 47 and we are of the 
same opinion. She*must raise the question of limitation in the 
execution proceedings, and not by a separate suit. The learned 
counsel for the appellant, however, sought to raise a new point 
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and, it being a point of law, he was allowed to raise it. His 
argument was that the final decree which is sought to be executed, 
dated December 16, 1915, was a nullity and was not-binding on 
the plaintiff. If this was so, the present suit was maintainable 
and the plaintiff could obtain a declaration to that effect. We 
have therefore to consider how far this contention is correct. 

The argument is based on this. As I have already pointed out, 
when the final decree was made in the mortgage suit on Decem- 
ber 16, 1915, an appeal against the preliminary decree was pending 
before the court of the Judicial Commissioner of Oudh. The 
appeal was dismissed on July 26, 1916. It is contended that 
there could be only one final decree in the case and that decree 
could be passed only after the appeal from the preliminary decree 
had been disposed of. It was further urged that as the appeal 
was not decided till 1916, the final decree passed in 1915 was 
a nullity. A case decided by. two learned Judges of this Court, 
viz., Lalman v. Shiam Singh’ has been cited in support of this 
proposition. This case goes to the full length of supporting 
the appellant’s case. If the learned Judges had decided the 
question of res judicata feebly urged before them, after considera- 
tion, we would have thought’ it necessary to refer the present 
question before a larger Bench. But I take it that the question 
of res judicata was not pressed before the learned Judges and the 
learned Judges did not direct their mind to a full consideration 
of the same. 

The question of res judicata arises in this way. Granting for 
the sake of argument, that the final decree in a mortgage suit 
could not be passed till the appeal from the preliminary decree 
had been decided, we find it to be a dead fact that a final decree 
was passed as between the parties. The court that did pass the 


~ final decree was seized of the case and had the jurisdiction, there- 


fore, to pass it. It may be, if the contention of the plaintiff be 
right, that the court acted wrongly in making the final decree 
and in disregarding the fact that an appeal from the preliminary 
decree was binding. The decree being there, rightly or wrongly, 
passed, it binds the parties to it. The plaintiff’s predecessor-in- 
titlé being bound by the decree, it is not open to the plaintiff 
to say that the decree is a nullity. This aspect of the case was 
presented before the learned Judges in Lalman v. Shiam Singh 
but it was presented very feebly. The learned Judges brushed 
aside the argument by pointing out that the decree-holder sought 
execution not only of the final decree but also sought to realise 
the costs which had been granted by the appellate court in dis- 
missing the appeal against the preliminary decree. If this was so, 
it would have been enough to dismiss that portion of the appli- 
cation for execution as sought to execute, by sale of the property, 
the decree for costs passed by the appellate court. If the decree- | 


s 
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holder wanted a few rupees more than was warranted by the 
final decree, that would be no ground for saying that the final 
decree was a nullity. : 

I will now consider the argument of the plaintiff’s counsel 
as apart from authority furnished by the case already discussed. 
The learned counsel relied on the case of Gajadhar Singh v. 
Kishan Jiwan Lal and Fitzholmes v. Bank of Upper India, Ltd., 
(in liquidation)’ decided by their Lordships of the Privy Council, 
in which a certain statement of the law made by Banerji, J. in 
the case of Gajadhar Singh v. Kishan Jiwan Lal was approved. 
Both the cases were of limitation and the question arose, whether 
for the purpose of applying for a final decree the decree-holder 
had three years from the date of the preliminary decree passed 
by the first court or from the date of the decision of the appellate 
court, where there was an appeal from the preliminary decree. 
It appears that in an earlier case, Banerji, J. of this Court had 
held that limitation began to run from the date of the passing 
of the preliminary decree by the first court. In the case of 
Gajadhar Singh v. Kishan Jiwan Lal the learned Judge modified 
his opinion and held that limitation would begin to run from the 
date of the final decision in appeal. In stating the law the 
learned Judge said that the law contemplated the passing of only 
one final decree and that final decree could be made only after 
~ the appellate court had decided the appeal from the preliminary 
decree. It is this dictum which has been approved of by their 
Lordships of the Privy Council. 

As already pointed out, the point before the Full Bench 
in the case of Gajadhar Singh and the point in the case before 
their Lordships of the Privy Council in the case of Fitzholmes were 
one of limitation. The question that we have to decide is not 
one of limitation but is whether a mortgagee, who has obtained a 
decree for sale, is not entitled to ask for a final decree for sale, 
for the simple reason that an appeal has been preferred against 
the preliminary decree., Suppose, for example, a suit for sale is 
brought for recovery of Rs.52,000. The defendant contends 
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that Rs.4,000 claimed as interest was not recoverable. The . 


contention is disallowed by the court of first instance and a decree 
is passed for the entire sum of Rs.52,000. The defendant appeals 
only in so far as the decree was for recovery of Rs.4,000, as 
interest. If it be the law that till the question of Rs.4,000 is 
decided by the appellate court (it may take three years to decide 
the point) the decree-holder must wait and cannot realise the 
balance of thg decretal amount as to which there is no dispute 
and must be content with the reduced rate of interest at 6 per 
cent per annum, although the stipulated interest might be much 
larger, that law would surely be very very ungenerous and 
irksome. Surely, unless there be any express law to the effect, 
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we must not deduce it from the dicta already quoted which fell 
from eminent Judges on a pure question of limitation. 

Order 41, Rule 5 of the Civil Procedure Code expressly lays 
down that the fact that an appeal is filed shall not, by itself, 
operate as a stay of execution. If we are to accept the appellant’s 
contention that by virtue of preferring an appeal, for however 
small portion of the decree it may be, a judgment-debtor can put 
off the execution of a mortgage decree, we must surely have an 
authority for that. No such authority is quoted. The case of a 
mortgage decree does not stand apart. The same remarks apply 
to decrees for, say, dissolution of partnership and accounts, 
decrees for partition, a decree against an agent for rendition of 
account and so on. 


No doubt, where a preliminary decree has been interfered 
with by the appellate court, the final decree is affected to that 
extent. It is also clear that where a decree-holder proceeds to 
obtain a final decree in spite of the fact that an appeal against a 
preliminary decree is pending, he takes some risks in having to 
apply for a fresh final decree if the appellate court modifies the 
preliminary decree. But that is the case even where a simple 
money decree is passed. A simple money decree, say, for Rs.5,000, 
is passed. The decree-holder will have an absolute right to execute 
the decree at once although the defendant may prefer an appeal. 
If the appeal succeeds and if in the meanwhile the plaintiff has 
realised the decretal amount, he will-have to refund the amount; 
but nobody would certainly argue that simply because the original 
decree stands the chance of being modified, on appeal, no execu- 
tion could be taken out. Where a decree is passed by parts, as in 
the case of a suit on a mortgage, the decree can be executed only 
after a final decree has-been made. There must be some clear 
authority for holding that the mere fact than an appeal against 
the preliminary decree is pending, is a sufficient justification for 
postponing the passing of the final decree. 


I am, therefore, clearly of opinion that the contention of the 


_ learned counsel for the appellant has no force and.the final decree 


passed is not a nullity. 

“I need not go back to the question of res judicata. The 
final decree, whether it should or should not have been passed, 
has been passed and therefore no valid objection can be taken to 
its execution. The appellate decree has not in any way modified 
this final decree. There may be, but we do not know if it is the 
case, a decree for costs passed by the appellate court, That decree 
for costs may be a decree directing that the costs should be 
realised from the mortgaged property or it may be a decree direct- 
ing that the unsuccessful respondent should*pay the costs per- 
sonally. If it is a personal decree, it will have to be executed 
independently. If the appellate decree directs that the costs 
should come out of the property mortgaged, that decree will not 
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be executed till a final decree is made including the appellate costs. 
In any view, the final decree, as it stands, is capable of execution. 
and nobody who is a party to the execution or his respresentative, 
can object to it. , 
The result is that the appeal must fail. I would dismiss the 
appeal with costs. 
NIAMATULLAH, J.—I am in complete agreement with the 
view taken by my learned brother and with the reasons assigned 
by him in support of it. I would add a few words of my own 
as I feel strongly on the question whether the final decree passed 
during the pendency of an appeal from the preliminary decree 
which is eventually affirmed by the court of appeal is a nullity. 
Reliance is placed on behalf of the appellant on Lalman v. Shiam 
Singh for the proposition that such a final decree is not capable 
of execution. This view, if accepted, will lead to some startling 
results. Order 34, Rule 5 runs as follows:— 
(1) Whether on or before the day fixed the defendant pays 
into court the amount declared due as aforesaid together with 
such subsequent costs as are mentioned in Rule 10, the court 
shall pass a decree— 
(a) ordering the plaintiff to deliver up the documents which 
under the terms of the preliminary decree he is bound to 
deliver up, and if so required, ~ 
(b) ordering him to re-transfer the mortgaged property as 
directed in the said decree, and also, if necessary, 
(c) ordering him to put the defendant in possession of the 
property. - 
(2) Where such payment is not so made, the court shall, on 
application made in that behalf by the plaintiff, pass a decree 
that the mortgaged property, or a sufficient part thereof, be 
sold, and that the proceeds of the sale be dealt with as is 
mentioned in Rule 4. i 
As soon as a suit for sale terminates in favour of the mort- 
gagee, a preliminary decree must follow. On the expiry of the 
usual period of grace, when payment is not made, the Court 
‘shall’ pass a final decree ‘on application made in that belief by 
the mortgagee’. No notice of such application need be issued to 
the mortgagor though one is usually issued. In view of the 
mandatory character of these provisions, no court can refuse to 
pass a final decree if the mortgagee applies therefor. he mort- 
gagor cannot be heard to say that he has preferred an appeal and, 
therefore, no final decree can be passed. This reductio ad absurdum 
becomes more marked if the provisions of Order 34, Rule 2 and 3 
are examined. When a preliminary decree is passed in a foreclosure 
suit, it directs payment 
on a day within six months from the date of declaring the 
amounts due to be fixed by the court 

(Rule 2) and 
if such payment is not so måde, the court shall, on application made 
im that behalf by the plaintiff, pass a decree that the defendant, 
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Sos Bas be debarred from all right to redeem the mortgaged 
property and also, if necessary, ordering the defendant to put 
the plaintiff in possession of the property. 
Then follows the proviso which proves the incorrectness of 
the view contended for to demonstration. It is this:— ‘ 
Provided that the court may, upon good cause shown and 
upon such terms (if any) as it thinks fit, from time to time 
postpone the day fixed for such payment. 


If the preliminary decree has been appealed from, there is, 
in that view, little room for the court to exercise a discretion given 
by the proviso, nor is there any need for a mortgagor to apply for 
an extension of time as he can help himself to an extension if he 
has only preferred an appeal and in many cases to an extension 
for inordinate length of time. If a case involves a substantial 
question of law, an appeal to Privy Council will afford great 
facilities for preventing the mortgagee from reaping the fruits of 
his decree. Where the mortgage money already exceeds the value 
of the mortgaged property, as it may do in many cases, the delay 
in passing a final decree in a foreclosure suit is calculated to 
deprive him of any return for the interest accruing in the 
meantime. í 

It is'true a decree passed by a court of first instance, when 
affirmed on.appeal, is merged in the appellate decree. But so long 
as no decree has been passed, by the court of appeal, it continues in 
full force, and the mortgagee can take action according to its 
tenor, It is open to a mortgagee to obtain a final decree, if other- 
wise entitled to it, even where an appeal is pending from the 
preliminary decree. But such a course entails some disadvantages, 
eg., interest at contract rate is to be awarded up to the date 
fixed for payment by the preliminary decree and thereafter at 
such rate as the court may allow and if he waits for the appellate 
decree, he would be entitled to interest at the contract rate for a 
longer period. Whether a decree passed by a court of first instance 
will merge in the decree of the appellate court affirming it when 
a final decree intervenes and the mortgagee insists on executing 
the final decree already obtained or whether he can throw up such 
final decree and obtain another on foot of the preliminary decree 
passed by the appellate court affirming that of the court of first 
instance, age questions which do not call for decision in this case. 
It is, however, clear to my mind that where a final decree was 
actually passed pending an eventually unsuccessful appeal from the 
preliminary decree, it is binding on the parties and is capable of 
execution. Since it cannot include costs of the appellate court and 
possibly interest at a higher rate for a certain period, the mortgagee 
seeking to execute it cannot insist on including such costs and 
such interest, as he can do if he obtains a firtal decree on foot of 
the preliminary decree on appeal. The case of Lalman v. Shiam 
Singh is distinguishable for thee reason last mentioned. The 
learned Judges in repelling the argument that the final decree 
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passed rightly or wrongly was binding between the parties, 
observed: 

The simple answer to it is that the mortgagee does not come 
merely on the basis of that decree as having been passed in his 
favour rightly or wrongly. He includes in his application for 
execution costs awarded to him by the High Court as well and 
it is clear that he has in contemplation the correct final decree 
which ought to be passed in the suit. Such a correct decree has 
not yet been passed, so there can be no question of its execution. 

In the case before us there is no suggestion, and the question 
having been raised for the first time in this Court, there is no 
evidence that, the mortgagee is, in effect, seeking to execute the 
supposed final decree based on the preliminary decree passed on 
appeal. It is true there are dicta in this and other cases, which, 
taken apart from the facts to which they refer, lend support to 
the appellant’s contention. Gaejadhar Singh v. Kishan Jiwan Lal, 
Jowad Husain v. Gendan Singh* and Fitzholmes v. The Bank of 
Upper India, Ltd. decide no more than that an application, 
made after the decision on appeal for a final decree to be passed 
on foot of the preliminary decree passed on appeal, is not barred 
by Article 181, Indian Limitation Act, if it is within three years 
from the date of the appellate decree, though beyond three 
years from the date of the preliminary decree passed by the court 
of first instance. They can be no authority for the proposition 
that no final decree can be passed before the appeal is decided, 
and, if passed, cannot be executed. 

For the reasons stated above, I concur in the order dismissing 
the appeal with . costs. ` 

By THE Court—The appeal is dismissed with costs. 


7 Appeal dismissed 
* [1926] 24 A. L. J. R. 765 


SHEO PRASAD (Plaintiff) 
Versus 

NAWAL KISHORE AND ANOTHER (Defendants) * 

Registration Act, Section 49—Provisions of, applicability of—Com~pro- 
mise—When rendered invalid for want of registration. : 
Plaintiff executed a deed of gift in favour of defendants. 
Later on a suit by the donor for the cancellation ef the deed 
was decreed by the first court but dismissed by the High Court. 
As its valuation was more than Rs.10,;000, plaintiff was allowed 
to. appeal to the Privy Council, but, before full security was 
deposited and the appeal admitted under Order 45, Rule 8, a 
compromise duly signed by the parties was filed in the High 
Court, and on its due verification by the lower court, the High 
Court ordered the appeal to be withdrawn. Plaintiff thereafter 
succeeded in getting his name entered in’ the revenue papers 
before the Assistant Collector, but, on the appellate court revers- 
*F, A. BI of 1926 
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ing that order, plaintiff sued for- possession of a certain share 
in the property in dispute on the basis of the compromise. Held, 
that the document required registration, and for want of regis- ` 
tration it was inadmissible under Section 49 of the Registration 
Act, as proof of the passing of title in the immovable property. 
Plaintiff, therefore, could not claim a decree for possession on 
- the basis of the compromise which was invalid. Ram Gopal v. 
Tulshi Ram, 26 A. L. J. R. 952, followed. 
First APPEAL from a decree of CHaru Des BANERJI ESQ., 
Subordinate Judge of Bareilly. 
Uma Shanker Bajpai and Kamlakant Verma for the appellant. - 
B. E. O’Conor and Sarkar Bahadur Johri for the respondents. 
The judgment of the Court was delivered by 
SULAIMAN, J.—This is a plaintiff’s appeal arising out of a 
suit for declaration of title and for recovery of possession of a 
fourth share in certain village property. The plaintiff, Sheo Prasad; 
along with his deceased brother’s widow, Mst. Mohan, Kunwar, 
executed a deed of gift in favour of the defendants and their 
brother on January 19, 1915. Later on the donors brought a 
suit for the cancellation of that document. The suit was actually 
decreed by the first court, but, on appeal to the High Court, the 
suit was dismissed on December 14, 1920. As the valuation was 


‘ more than Rs.10,000 and the decree of the first court had been 


reversed, an application for leave to appeal to their Lordships 
of the Privy Council was filed. That application was allowed 
and leave was granted. But apparently before the full security 


-had been deposited and the appeal could be declared to have been 


admitted under Order 45, Rule 8, a compromise duly signed by 
the parties was filed in this Court. It was sent down to the court 
below for verification and report, and was duly verified and 
returned. On March 2, 1922 the High Court passed the follow- 
ing order:— 7 i 
The parties have compromised the case, the appeal is allowed 
to be withdrawn. 

The compromise, which had been filed, dealt with the pro- 
perty which was the subject-matter of the suit, but it was not 
registered. As the application for leave was withdrawn, the 
compromise of course could not be embodied in any decree of the 
court. 

The plaintiff made an attempt to get his name entered in the 
revenue papers and succeeded before the Assistant Collector on 
November 17, 1923, That order was, however, reversed by the 
appellate court on February 26, 1924. Thereafter the plaintiff 
instituted the present suit on July 13, 1925. . 

In the plaint he alleged that the parties had entered into a 
compromise by which it was decided that the plaintiff should get 
a one-fourth share of the entire property mentioned in the plaint 
as permanent owner, that the plaintiff made an application to the 
revenue court for mutation of ndmes which was not granted on 
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the ground that the plaintiff had not been in possession of that 
property, and that the plaintiff repeatedly asked the defendants 
to deliver possession to him over the property mentioned above 
but they refused to do so. The date of the cause of action alleged 
in the plaint was March 2, 1922, when the application for leave to 
appeal was allowed to be withdrawn. ‘The reliefs claimed were 
(a) a declaration that the plaintiff is the owner of the house, (b) 
a declaration of the plaintiff’s right to one-fourth of the property 
mentioned in the compromise, coupled with dispossession of the 
defendants and restoration of the plaintiff’s possession over the 
zamindari property, (c and d)mesne profits and (e) any other 
relief which may be beneficial to the plaintiff. The plaintiff did 
not expressly ask for the specific performance of any contract 
between the parties. 

The defendants in a short written statement denied that there 
was any valid compromise and urged that the parties had rejected 
the said compromise. There was a legal plea that, the compromise 
being on an insufficiently stamped paper and unregistered, no 
decree could be passed on it. There was further a denial of the 
plaintiff’s right to get mesne profits, and there was a plea of 
three years limitation. 

The learned Subordinate Judge has dismissed the suit, hold- 
ing that the compromise required registration, and, for want of 
registration, it was inadmissible in evidence and did not confer 
title on the plaintiff. He has remarked that 

the plaintiff is in possession of the houses but not in possession of 
the zamindari property. 2 

As regards the compromise he had recorded a finding: 

For more than two years after the execution of the document 
called the compromise, the plaintiff has been sitting idle with 
folded hands. It appears that the alleged compromise was not 
acted upon nor was intended to be acted upon by the parties. 

We are unable to accept the finding of the court below that 

the alleged compromise was not acted upon nor was it intended 
to be acted upon by the parties. 

Nor was there any justification for remarking that for more 
than two years after the execution of the compromise the plaintiff 
remained idle. The court below has entirely overlooked the 
attempts made by the plaintiff in the revenue court to get 
possession and mutation of names in his favour. It°was only 
after he failed in those proceedings that he instituted the present 
suit. The remark that he has been sitting idle all this time is 
startling. 

That the compromise was filed in this Court and was sent 


down to the court below for verification and was duly verified“ 


by the parties is an undisputed fact. That on the basis of this 

compromise the plaintiff and his co-plaintiff withdrew the applica- 

tion for leave to appeal to the Privy Council, is also quite clear 

from the order of the High Court itself. That even after that 
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the plaintiff wanted to adhere to that compromise, and took steps 
to get mutation of names in his favour, has already been men- 
tioned by us. In face of these circumstances it is not intelligible 
how the court below has held that the compromise was 
not acted upon nor was it intended to be acted upon by the 
parties, 

If the court had said that the defendants resiled from it 
and refused to act upon it, the remarks would have been more 
accurate. 

There is, no doubt, the fact that this compromise was not 
registered as it ought to have been registered. The explanation 
for this omission might perhaps be that it was overlooked at that 
time that such registration was necessary, it having been wrongly 
supposed that a compromise filed in the High Court would be 
embodied in a decree or order. That of course could not be done, 
as no decree was to be passed by the High Court at that stage. 

We agree with the court below that this compromise required 
registration. The very language of the document shows that the 
contract between the parties was reduced to the form of that 
document. It was filed in court with a request that it should 
be verified and that a decree should be prepared in accordance 
with it. The document was duly signed by the parties as a solemn 
document and their signatures were subsequently verified. It 
therefore seems to us that, in view of the pronouncement of the 
Full Bench of this Court in the case of Ram Gopal v. Tulshi Ram’, 
the document required registration. We need not necessarily hold 
that- it amounted to a family settlement; but, even if it did, it 
also required registration on that authority. For want of regis- 
tration this document is inadmissible as proof of the passing of 
title in the immovable property. As a deed of title it is worthless. 
It may, however, be used for the collateral purpose of showing 
a mere contract to give the property in consideration of the 
appellant’s agreeing to withdraw the application for leave to 
appeal, and as showing an admission of the defendants that they 
had entered into such a contract. 

The learned advocate for the plaintiff has argued before us 
that inasmuch as the position of the plaintiff has been compromised 
arid he has lost his opportunity to appeal to their Lordships of 


‘the Privy Council, the defendants are estopped from pleading 


that no valid compromise was arrived at between the parties, 
and that nfo title passed. We are of opinion that we cannot hold 
that this compromise is valid and that on the basis of it the 
plaintiff can claim a decree for possession forthwith. Such a 
procedure would be tantamount to recognising the invalid com- 
promise as validly conferring title and admitting it in evidence 
when for want of registration it is’ not admissible under Sec- 
tion 49 of the Registration Act. The plaintiff cannot be allowed 
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to evade the express provision of a statutory enactment and, get 
relief on the basis of equitable consideration only. 

The plaintiff’s remedy undoubtedly was to take steps to get 
that compromise registered within the time allowed by law, and, 
“if he failed to get registration amicably, to claim compulsory regis- 
tration under Section 72 of the Registration Act. ‘That remedy 
he omitted to seek. When he found that the defendants were 
going back upon their compromise, he could have brought a suit 
for the specific performance of the contract within the time 
prescribed by the Limitation Act. 

Fortunately for the plaintiff, the present suit was instituted 
within three years of the order passed by the High Court and 
consequently within three years of the date when the defendants 
refused to deliver possession of the property. The suit, if properly 
framed as one for the specific performance of the contract, would 
have been well within time. Most of the important statements 
of fact which would entitle the plaintiff to a decree for specific 
performance are set forth in the plaint. The express relief for 
specific performance however is missing. If the present suit is 
either dismissed or allowed to be withdrawn with liberty to bring 
a fresh suit, the plaintiff would ‘be hopelessly out of time and no 
remedy to claim specific performance would be left to him. In 
view of these circumstances, we have, after giving the case our 
best consideration, come to the conclusion that this is a fit case 
in which we should allow the plaintiff to amend the plaint so as 
_to include the relief for specific performance. Such an amendment 
would necessitate the giving of an opportunity to the defendants 

-to take any additional pleas which they might like to raise. This 
may involve the framing of fresh issues for the determination of 
which the case will have to go back to the court below. 

We accordingly allow this appeal and, setting aside the 
decree of the court below, send the case back under Order 41, 
Rule 23 to that court with directions to allow the plaintiff to 
amend his plaint so as to make it a claim for specific performance, 
but on condition of his paying the césts of both the courts within 
a reasonable time to be fixed by the court below. If the costs 
are not deposited within the time fixed, the suit would be edis- 
missed, If the costs are so deposited and the plaint amended, the 
defendants: would have an opportunity to file a fresh written 

_ statement. The case will then be disposed of on any other addi- 
tional issues that might arise on the pleadings. As it is possible 

that some new issues may arise, we direct that the parties will be 
at liberty to adduce fresh evidence which they wish to tender 
on such issues. i 


Appeal allowed 
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RAM CHARAN AND ANOTHER (Defendants) 
versus 
TULSHI RAM AND ANOTHER (Plaintiffs)* 

Civil Procedure Code (V of 1908), Order 22, Rule 9—Causes of action, 
when materially different—First suit for declaration and cancellation 

of deed of gift—Abatement—Subsequent suit for recovery of posses- 
sion—Transfer of Property Act (V of 1882), Section 122—Gift 
deed—W hen ie ad from inception—Limitation Act (IX of 

1908), Article 9 

Before his k one DP executed a registered will bequeathing 
his entire property tọ his cousin SK. In his lifetime DP sued 
for cancellation of a deed of gift on the ground that the deed, 
alleged to have been executed by himself in favour of present 
appellants, was the outcome of deception practised upon DP by 
defendants to the suit. DP having died during pendency of his 
suit and his legal representatives not having been impleaded, the 
suit was declared to have abated. SK, thereupon, sold the pro- 
perty in dispute to plaintiff who subsequently brought the suit 
out.of which the present appeal arose for recovery of possession 
by defendants.~ It was found ‘by the District Judge that the will 
was good and the gift was never executed by DP. 

Held, that the cause of action for the present suit was materially 
different from the cause of action for the earlier suit and there- 
fore the appeal must be dismissed. 

Salima Bibi v. Sheikh Mubammad,1.L. R. 18 All, 131==[1896] 
A. W. N. 2, Petherpermal Chetty v. Muniandy Servai, 1. L. R. 
35 Cal. 557 (p.c.)==10 A. L. J. R. 290 and Jagardeo Singh v. 
Phuljbari, I. L. R. 30 All. 375=5 A. L. J. R. 421 referred to. 

[Per NiaMaTULLAH, J.—The alleged transaction was not a 
gift and the so-called instrument of gift was inoperative from its 
inception and therefore it was.not incumbent on DP to institute 
a suit to obtain cancellation thereof within three years provided 
for by Article 91 of the Limitation Act, and inasmuch as the 
possession of the defendants was not referable to the deed of 
gift and the object and scopeiof the present suit was to obtain 
possession which was being wrongfully withheld by a rank tres- 
passer, the cause of action was! different. ] 

e SECOND APPEAL from a decree of M. F. P. HERCHENRODER 
Esq., District Judge of Cawnpore, confirming a decree of Basu 
SaruP NARAIN, Second Subordinate Judge of Cawnpore. 

Kailas Nath Katju for the appellants. 

B. E. O’Conor and Narain Prasad Asthana for the respond- 
ents. 
The following judgments were delivered: « 

MUKERJI, J.—The first two idefendants in the suit are the 
appellants in this second appeal. ' 

One Durga Prasad died possessed of ` certain properties 
movable and immovable. One of his house is the bone of conten- 

* S. A. 245 8f 1926 
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tion in this litigation. Durga Prasad died in June, 1921. Before his 
death, on April 2,-1920, he executed a will which was subsequently 
registered on May 5, 1920. By this will be bequeathed his entire 
property in favour of his cousin, the defendant No. 3, Mst. Sunder 
Kuar. In his lifetime Durga Prasad brought a suit, on August 24, 
1920, to obtain the cancellation of a deed of gift alleged to have 
been executed by himself in favour of the present appellants, 
Ram Charan and Ram Sarup, who are brothers and are distant 
agnate of Durga Prasad. The ground on which that suit was 
brought was that Durga Prasad never executed the document, that 
by threats the two defendants in the suit had succeeded in obtain- 
ing his thumb-impression on a piece of blank paper and that by 
some stratagem and collusion with the sub-registrar, his admission 
to the execution of the deed of gift had been recorded as made by 
him on May 5, 1920 when he appeared before the sub-registrar. 
Durga Prasad having died during the pendency of the suit and 
his legal representative not having been brought on the record, 
the suit was declared to have abated. Sunder Kuar sold the pro- 
perty in suit to the plaintiff and the plaintiff instituted the suit 
out of which this appeal has arisen for recovery of possession. 

‘The defence in the suit was that Durga Prasad did execute a 
valid gift in favour of the defendants and put him in possession. 
The defendants challenged the validity of the will set up by the 
plaintiff in favour of Sunder Kuar. 

The learned District Judge found that the will was good and 
the gift was never executed by Durga Prasad. 

In this Court it has been contended that on the death of 
Durga Prasad, his suit for the cancellation of the will having 
abated, a second suit, namely, the present suit out of which this 
appeal has arisen, was not maintainable, in view of the enactment 
contained in the Civil Procedure Code, Order 22, Rule 9. 
Order 22, Rule 9 of the Civil Procedure Code lays down as 
follows: - 

Where a suit abates or is dismissed under this Order, no fresh 
suit shall be brought on the same cause of action. 

The question that is before us, therefore, is “whether the 
present suit has been brought on the same cause of action as the 
earlier suit brought by Durga Prasad”. 

It must be assumed that the present suit is by a person who 
represents Durga Prasad. ‘The earlier suit was brought to obtain 
the cancellation of the alleged deed of gift and the suit was in the 
nature of a declaratory one. It is true that the defendants in the 
earlier suit did plead that they were in possession and had been put 
in possession by virtue of the deed of gift by Durga-Prasad him- 
self. The question ,of possession has not been gone into in the 
present case. It having been held, in the present litigation, that 
Durga Prasad never executed the document and never meant to 
execute it, it must be assumed? as a corollary, that Durga Prasad 
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never put the appellants into possession in order to give effect to 
the will. It follows that the defendant-appellants obtained posses- 
sion in spite of Durga Prasad’s attempt to obtain a declaration that 
the deed of gift was not binding on him or his estate. It further 
follows that the defendants obtained possession either in the teeth 
of Durga Prasad’s opposition or on' his death. The question then 
would be, whether the fact that the defendants obtained possession 
would alter the original cause of action or whether it should be 
taken that the causes of action for. the two suits are one and the 
same. 

In order to see whether the causes of action in the two suits 
are one and the same, we must certainly see whether the cause of 
action is substantially the same. A mere change in the relief will 
not alter the decision of the court. Where, however, the former 
suit is one for pure declaration and the second suit is for posses- 
sion, I am of opinion, it must be! taken that the two causes of 
action are different. If the defendants (the appellants) had not 
taken possession, the fact that the earlier suit was declared to 
have abated would not have made|any difference. It would not 
have been necessary either for Sunder Kuar or for her transferee to 
bring the present suit, which is for possession. It is clear, there- 
fore, that the declaration that the! earlier suit abated would not 
have made the present suit at all necessary. The cause of action 
therefore for the present suit is materially different from the cause 
of action for the earlier suit. i 

For these reasons I would dismiss the appeal. 

NIAMATULLAH, J.—I agree with my learned colleague in the 
order dismissing the appeal and would add a few words in support 
of the conclusion arrived at by him.| Order 22, Rule 9 of the Civil 
Procedure Code cannot bar the plaintiffs’ action unless their cause 
of action for the present suit is identical i in whole or in part with 
the cause of action in the earlier suit. The expression “cause of 
action” has been defined to mean “every fact which it would be 
necessary for the plaintiff to prove 3 if traversed i in order to support 
his right to the judgment of the court”. Salima Bibi v. Sheikh 
Muhammad’. All that the plaintiff has to establish in the present 
case is the ownership of Durga Prasad in respect of the house in 
dispute, the will in favour of defendant No. 3 and the defendants’ 
wrongful possession of the house in|dispute. Unless the gift relied 
on by defendants 1 and 2 is an instrument of a voidable character, 
it is not necessary for the plaintiff to have it set aside before estab- 
lishing the title of Durga Prasad and of defendant No. 3 in res- 
pect of the house in question. It !has been held im a long string 
of cases that an instrument, which is inoperative from its inception 
confers no title upon the transferee thereunder and need not be 
set aside by the alleged executant of such instrument. ‘The latter 


can treat it as a nullity and a waste paper and can always assert 
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his ownership. See, for instance, Petherpermal Chetty v. 
Muniandy Serva and Jagardeo Singh v. Phuljbari?. Having 
regard to the finding arrived at by the learned District Judge to 
the effect that Durga Prasad never intended to convey the house in 
dispute to the defendants 1 and 2, that he never intended to exe- 
cute a deed of gift and that he was unaware of the contents of the 
deed of gift signed by him and now relied on by the defendants 1 
and 2, it is clear to my mind that no conveyance of title was made 
by the alleged gift in favour of defendants 1 and 2. A gift has 
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been defined by Section 122 of the Transfer of Property Act in. 


these terms: 

Gift is the transfer of certain existing movable or immovable 
property made voluntarily and without consideration by one 
person called the donor to another called the donee and accepted 
by or on behalf of the donee. 

In view of the finding of the learned District Judge already 
referred to, it cannot be said that Durga Prasad voluntarily trans- 
ferred or even intended to transfer the house to defendants 1 and 
2. The alleged transaction, therefore, was not a gift and the so- 
called instrument of gift was inoperative from its inception and 
therefore it was not incumbent on Durga Prasad to institute a 
suit to obtain cancellation thereof within three years provided for 
by Article 91 of the Limitation Act. It was optional with him 
to institute a suit under Section 39 of the Specific Relief Act to 
obtain a-declaration of the invalidity and the inoperative character 
of the deed of gift if he so desired and if he apprehended that if 
left unchallenged, it might prejudice his interests. Such was the 
character of the earlier suit which abated. If Durga Prasad had 
subsequently instituted a suit of the same character and for the 
same relief, the contention that such second suit was barred by the 
provisions of Order 22, Rule 9 would probably have been well 
founded. The suit out of which the present appeal has arisen is 
based on a different cause of action and has a different object in 
view. The immediate desire of the plaintiff is to obtain possession 
of the house which is wrongfully withheld by the defendant who, 
as already shown, has no title whatever. In other words, the scope 
of the present suit is to obtain possession from a rank trespasser. 


No reference to the deed of gift was necessary in the plaint as. 


part of the plaintiffs’ cause of action. It has probably been made 
to anticipate the defence likely to be raised on behalf of defend- 
ants 1 and 2. Even if it were not so, it should be regarded as a 
mere surplusage, not being necessary for the plaintif to allege in 
order to obtain the relief he is praying for. 

As my learned brother has shown, possession of defendants 1 
and 2 is not referable to the deed of gift but múst have been 
obtained by them apart from it, and if it is right to hold that the 
defendants have no title under the gift, their possession is unwar- 
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Cva ranted and gave a cause of action to the plaintiffs if withheld from 
1929 them when they demanded it. The order passed by the Magistrate 
under Section 145 of the Criminal Procedure Code made it neces- 
Ram “Catanan sary for the plaintiffs to seek a declaration of their title and the’ 

Toi RAM consequential relief of possession, 
For these additional reasons I'concur with my learned coll- 

ee eague in dismissing the appeal with costs. 
É By THe Court—The appeal is dismissed with costs. 


Appeal dismissed ° 
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Civ K. BANERJEA (Defendant) 

versus 

MANZAR ALI SOKHTA (Plaintiff)* 

February 6 Civil Procedure Code (V of 1908), Order 6, Rules 16 and 17—Un- 
intelligible and verbose plaint disclosing no cause of action—Striking 
out and amendment of-—Exparte decree, setting aside on appeal— 
Striking out defence, for non-compliance with order to file papers— 
When improper. 

In a suit for breach of contract, the defendant filed, on 
August 26, 1927, before the Subordinate Judge, a medical certi- 
ficate stating that he was ill and would be cured within a fortnight. 
On September 1, on plaintiff's application, an order was made that 
defendant should file papers “on the next day” as well as a list 
of witnesses. On September § the case was heard and a telegram 
from defendant having been redd stating that he was still ill, the 
Judge made an order “that defendant “do file papers and list of 
witnesses by 3-45 p.m. that afternoon”. At 4 o’clock the Judge 
struck out the defence, and, on September 8, the case was decided 
ex parte in plaintiff’s favour. Held, that the Judge was wrong 
in acting as he did, and on this ground alone the defendant’s 
appeal ought to be allowed. 

Where the plaint was verbose, extremely long and impossible 
to understand and did not allege clearly any fact indicating that 
the Judge had jurisdiction to hear the case, and the defendant 
objected that the plaint was embarassing and should be rejected, 
held, that the whole document ought to have been struck out 
under Order 6, Rule 16, or an order made for its amendment, as 

e it disclosed no cause of action. . 

First APPEAL from a decree dt S. M. Sarpuppin Esq., Sub- 
ordinate Judge of Allahabad. i 

Uma Shankar Bajpai, Peary Lal Banerji and Harendra Krishna 
Mukerji for the appellant. 

j Sir Tej Bahadur Sapru and N.'C. Vaish for the respondent. 
The following judgments were delivered:— , 

Young, J.—This is a defendant’s appeal from a decree of the 
Subordinate Judge of Allahabad in favour of the plaintiff in an 
action for breach of contract. The defence was struck out for 
non-compliance with an order to file papers and list of witnesses. 


* F. A. 412 of 1927 
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_ that the decree should be set aside on the ground that the learned 
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The plaintiff’s case was then heard ex parte. The appellant asks Cra 


S 1929 
Subordinate Judge should not have struck out the defence, nor 


heard the plaintiff’s case ex parte, and that on the materials on the 5- Bansnsea 

record the plaintiff was not entitled to the decree which was Manzar Att 

awarded to him. — 
As to the first ground of appeal it appears that on August 26, Ys J: 





. 1927, the defendant filed a medical certificate saying that he was 


ill with enteritis and jaundice and that it was hoped that in a 
fortnight or so he would be cured. On September 1, the plaintiff 
filed an application for discovery of document under Order 11, 
Rule 12, and an order was made that the defendant should file + 
papers “on the next day as agreed’*by, Mr. Gupta”. The defend- 
ant was also ordered to file a list of witnesses. By the same order 
the defendant was asked to state “if the evidence recorded in the 
criminal case as affecting this case should be read in this case”. It 
appears that the plaintiff had prosecuted the defendant under Sec- 
tion 420 of the Indian Penal Code for cheating in connexion with 
this transaction. The evidence recorded in the criminal case could 
not be read or used in the civil case. The defendant objected to 
this order. On September 5 the‘case was put up for hearing and 
a telegram from the defendant was read stating that he was still 
ill. The Judge made a peremptory order that the defendant 

do file papers and list of witnesses by 3-45 p.m. that afternoon 

otherwise his defence be struck off and the proceedings shall be 

taken ex parte. . i 

At 4 o'clock the Judge struck out the defence, and, 'on Sep- 


s tember 8, the case was heard ex parte and judgment given for the 


plaintiff. I am of opinion on the facts that the Judge was wrong 


` in acting as he did, and on this ground alone the appeal ought to be 


allowed. i 

As. to the last ground of objection, that on the materials- on 
the record the plaintiff was not entitled to the decree which was 
awarded to him, I am clear that the appellant’s objection is sound. 
It is patent on the face of the plaint that the Subordinate Judge 
had no proper materials before him to arrive at his decision. The 
plaint itself offends against every rule of pleading. It is verbose, 
extremely long and involved, and impossible to understand. It 
does not allege clearly any fact which would show that the Judge 
had jurisdiction to hear the case at all. Nowhere is there an alle- 
gation that any part of the contract was either made at or to be,, 


; performed in Allahabad. But even more important, although the 
`, breach of caneract alleged is failure to supply a “new Platen print- 


-ing press and double crown flat bed printing machine”, the plaint 


: nowhere alleges that the defendant had contracted to supply such 


a machine to the plaintiff. No dates are given, Rs.3,000 are 

claimed as‘damages for loss of profit, but there are no particulars 

of special damage alleged. Itis quite impossible for any court to 
. oar 63 
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do justice between the parties when| a plaint i is in, such a condition. 
The defendant in his written statement, paragraph 1, complains . 
that the plaint is embarassing and: should be rejected. I am of 
opinion that this objection of the defendant was properly taken 
and ought to have been acted upon by the Judge. The whole 
document ought to have been struck out under Order 6, Rule 16, 
or an order made for its amendment, so that an intelligible case 
could have been presented to the court, and the defendant put in 
a position to know what case he had to meet. It was quite im- 
possible for any defendant to draft'a proper written statement in 
answer to such a plaint. 

The case must be returned to the subordinate court for’ a 
proper hearing before some other Judge. 

The plaint should be amended by striking out paragraphs 1 
and 19. The plaintiff should have fourteen days for amendment 
of his plaint and he must give full particulars of any contract on 
which he intends to rely. The defendant will have twenty-one 
days thereafter to file his amended written statement. There 
ought also thereafter to be mutual discovery on oath of all the 
relevant documents in the case. 

Before counsel for the plaintiff drafts the new plaint he 
should obtain from his client, by conference or otherwise, all the 
facts and documents he can and carefully consider the reports of 
the experts. He should then consider the law applicable to the 
case, make up his mind whether the' case is one of ordinary breach 
of contract or warranty or condition, whether representations, if 
any, were made inducing the contract, and, if so, whether they 
were innocent or fraudulent, always bearing i in mind that a plea 
of fraud is a most serious matter not lightly to be put on the record 
and that an unsubstantiated plea of this character is most damaging 
to his case. He then should consider what relief the plaintiff is 
entitled to claim. If actual loss is claimed, full particulars of 
special damage should be pleaded. 

Mears, C. J.—I agree. In strictness we ought to have allowed 
the defendant’s appeal and enered judgment for him on the ground. 
that the plaint disclosed no cause of action. The position then 
would have been that the plaintiff would have laboured under a 
sense of grievance, inasmuch as he would never have had a trial on 
‘the merits. *Such a trial he ought to have had. 

The waste of time and money in this case is due to the failure 
eof care and thought on the part of three persons: the plaintiff 
himself, counsel whom he employed, and the Judge. It was the 
duty of the plaintiff to have told his counsel exactly What the con- 
tract was, exactly what was the breach, and in support of this part 
of the case, to have furnished him with the reports of experts, 
such as are now at this late stage of the case to be found in the 
evidence. He also should have given him particulars of the dam- 
ages he claimed to have sustained, and the heads of that damage 
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— 
should have been properly: set out in the plaint. The counsel for va 
the plaintiff should then’ have considered what were the rights of {s29 
the plaintiff and whether he couldsrepudiate the contract in its — 
entirety and ‘reject the article and, demand a return of the money £ Banensea 
he had already paid, or whether his claim sounded in damages Manzar Au 
only. He would have had to consider whether the case was one of | —— 
breach of condition or warranty, or whether there existed innocent 

. misrepresentation, or whether there was any ground for alleging 

- the existence of fraud. 

The case must be re-tried by a Judge other than Mr. Said- 
uddin, who failed to observe that the plaint disclosed no cause of 
action and was in other respects manifestly imperfect, and who ` 
disposed of this case in far too summary a fashion. : 

By THE Court-—The order of the Court is that this case be 

remitted to the court of the Subordinae Judge of Allahabad and an 

’ amended plaint and written statement be delivered as ordered. 

The fourteen days for the delivery of the amended plaint to run as 
and from the date on which this record reaches the subordinate 
court, and the case, when ready for trial, is to be re~heard by some 
Judge other than Mr. Saiduddin, and the costs of all the proceed- 
ings from July 25, 1927, the date of the institution of the suit, 
down to and including the hearing of this appeal, to be, to this 
extent, in the discretion of the Judge deciding the new trial, name- 
ly, that he is to decree them wholly or in part against the plaintiff, 
having regard to his failure properly to plead his cause of action in 
the plaint of July 25, 1927, and the defendant is to have the whole 
of the costs thrown away’ unless in the opinion of the Judge the 
` defendant has behaved unfairly to the plaintiff either in the 
„~ making or carrying out of the contract or during the proceedings. 
. Appeal allowed—case remitied 
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versus ` 1929 
DWARKA PRASAD (Plaintiff) anno INAYAT HUSAIN n= 
; (Defendant)* Jammer 3! 
Transfer of Property Act (IV of 1882), Section 74—Prior mortgage— Muxznyr, J. 
Satisfaction of, by subsequent mortgagee—Effect of—No right Nismat- 
accrues beyond that given by mortgage itself. A viran, J. 
On February 20, 1918 one IH executed a mortgage for 
Rs.2,300 in favour of DP (respondent). On December 18, 
1920 appellant obtaihed a mortgage by conditional sale from IH 
in respect of properties including the share in dispute in village 
P whichehad already been mortgaged in 1895. There were five 
other mortgages over the properties mortgaged to appellant. 
After satisfying the decree obtained on the third mortgage by one 
MK, appellant succeeded to her rights which accrued to her under 
the deed of 1900. MK had, before her suit, paid off the first 
* F. A980 of 1926 : 


-SARJU KUMAR MUKERJI (Defendant) ` l Cm 
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mortgage of 1895. In a suit by appellant on foot of his mort- 
gage, to which DP was made a party, the court gave DP ân 
opportunity to redeem the mortgages of 1895 and 1896 and added 
that “if he failed to do so, he should be debarred from all rights 
to redeem those mortgages and plaintiff's right to foreclose- his 
mortgage would come into play, but it could not affect the 
mortgage of DP of 1918 which would remain enforceable subject 
to the ‘shields of the mortgages of 1895 and 1896’”. In the 
present suit by DP on foot of the mortgage of 1918, appellant 
contended that DP could not sell the property subject to his prior 
charge but must pay appellant the full amount due on the mort- 
gage of 1895 before the share’ in P was sold. 

Held, that the only right obtained by appellant was a right 
to the security furnished by the mortgage of 1895, that he could 
not insist on being paid and that he must allow the property to 
be sold subject to the mortgage of 1895. 

Mamraj v. Ramji Lal, 7 A. L. J. R. 15, Matiullah v. Banwari 
Lal, I. L. R. 32 All. 138==7 A. L. J. R. 61, Ram Sarup v. Ram 
Lal, 20 A. L. J. R. 596 and Phul Chand v. Mst. Surji, A. I. R. 
1923 All, 457 distinguished. 

First APPEAL from, a decree of MAULVI MOHAMMAD 
SAIDUDDIN, Additional Subordinate Judge of Allahabad. 

Sir Tej Babadur Sapru and Peary Lal Banerji for the appellant. 

Kailas Nath Katju and N arain Prasad Asthana for the 
respondents. 

The following judgments were delivered:— 

MuKERJI, J.—This appeal arises out of a suit instituted by the 
respondent, B. Dwarka Prasad, against two defendants, the second 
of whom, Rai Bahadur Dr. Sarju Kumar Mukerji, is the appellant 
before us. The suit was based on a mortgage bond, dated Feb- 
ruary 20, 1918, executed by the defendant No. 1, Inayat Husain, 
for a sum of Rs. 2,300, principal. . The appellant was made a party 
expressly on the ground of being a subsequent transferee and his 
status as a prior mortgagee was denied in the plaint. The appel- 
lant obtained a mortgage by conditional sale in his favour from 
Inayat Husain and others on December 18, 1920 in respect of a 
large number of properties including a share (now principally in 
dispute) in the village Palohi. 

There were five other mortgages over some or other of the 
properties mortgaged to the appellant. These mortgages are givens 
in some détail in the judgment ofthe Subordinate Judge of Allah-- 
abad dated February 18, 1925 and printed at page 9 of the record. 
The appellant, having satisfied the decree obtained on the third 
mortgage by one Mahtab Kuar, succeeded to her rights which 
accrued to Mahtab Kuar under her deed dated August 21, 1900. 
‘Mahtab Kuar had, before she brought her suit, paid off the first 
mortgage dated August 29, 1895. 

The appellant, Dr. Mukerji, brought the suit No. 161 of 1924 
in the court of the Subordinate Judge of Allahabad for fore- 
closure, on foot of his mortgage.” It is the judgment in his case 
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that -has been’ mentioned above. To this suit B. Dwarka Prasad 
was party, as defendant No. 21. He claimed priority in respect 
of his mortgage of 1918. As against Dwarka Prasad, Dr. Mukerji 
claimed priority because he had paid off (by payment of the 
decree held by Mahtab Kuar) the mortgage of 1895. In view 
of these conflicting claims, the Subordinate Judge made a decree, 
the operative portion of which will be found in the judgment 
at pages 13 and 14. In paragraph 5 at page 14, he gave the then 
defendant No. 21, B. Dwarka Prasad, an opportunity to redeem two 
earlier mortgages, namely, of 1895 and 1896, and fixed a date for 
the purpose. The Judge, further, said that if B: Dwarka Prasad 
failed to pay off the earlier mortgages, he should be debarred from 
all rights to redeem those, mortgages. and the plaintiff’s right to 
foreclose his mortgage would come into play. It was however 
added that the right of foreclosure would not affect the mortgage 
of B. Dwarka Prasad, bearing the date 1918 and that that mort- 
gage would remain enforcible later‘on, but would be subject “to 
the shields of the mortgages of 1895 and 1896”. In this case we 
are not concerned with the mortgage of 1896. The mortgagee is 
not a party. 

‘The share in Palohi is the bone of contention between the 


parties in this case and it was mortgaged in the mortgage of 1895 ` 


and is in mortgage with Dr. Mukerji. 
í The respondent, B. Dwarka Prasad, says that he would sell 
the properties mortgaged to him, including Balohi, but, in the case 
of Palohi, he would sell it subject to the prior charge held by 
Dr. Mukerji, under the mortgage of 1895. On behalf of 
Dr. Mukerji it is‘ contended that the respondent cannot sell the 
property subject to his (the appellant’s) prior charge, but must 
pay him (the appellant) the full amount of the money due on the 
mortgage of 1895 before thé share in Palohi is sold. The court 
below has held that Palohi ‘could be sold subject to the charge of 
1895. The learned Subordinate Judge made a proposal to the 
defendant-appellant that Palohi might be sold free from encum- 
‘brance, that out of the sale proceeds, the entire amount of mort- 
gage money that may ‘be due under the mortgage of 1895 may be 
paid off and the balance of the sale proceeds may be given to 
B. Dwarka Prasad as the subsequent mortgagee. To this sugges- 
tion the appellant did not agree. We have now to seẹ whether the 
appellarit can insist on being paid :the full amount of the mort- 


gage of 1895 before the property (Palohi) is sold on foot of the. 


‘ 


mortgage of 1918. : 
Nobody edenies that the appellant is a prior mortgagee of 

Palohi under the mortgage of 1895. Under Order 34, Rule 1 of 

‘the Civil Procedure Code, a subsequent mortgagee may bring the 

mortgaged property to sale without making the prior mortgagee 

a party to the suit. The property in such a case would be sold 

subject to the prior mortgage. It is clear, therefore, that under 
e ` 
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the statute, the respondent, B. Drak Prasad, has an absolute 
right to sell the property, Palohi, without at all paying the appel- 
lant. , There can be no doubt that before the passing of the Civil 
Procedure Code of 1908, under the Transfer of Property Act, 
Section 85, it had been ruled by this Court that a property could 
not be sold subject to a mortgage. Under the rulings of this 
Court, a property was always to be sold free from incumbrances. 
That rule of law no longer prevails, 

Sir Tej Bahadur Sapru, on behalf of the appellant, contended, 
on foot of some authorities, to be presently mentioned, that his 
right to subrogation carried with it a right to be paid in cash. His 
argument was that if the property Palohi was going to be sold 
subject to the encumbrance of 1895, it would mean that 
Dr. Mukerji would have to institute a suit on foot of the mortgage 
of 1895 and it might be the case: ‘that such a suit would become 
time-barred when it is instituted. i 

In the case of Mamraj v. Ramji Lal‘ relied on by the appel- 
lant’s counsel, it was found that the defendant, the successor-in- 
title of the mortgagor, had discharged an earlier mortgage. It 
was held that it must be taken that the purchaser had intended to 
keep the first mortgage alive for his own benefit. Having said so, 
the learned Judges said: 

On the strength of these silos the appellant Mamraj is 
entitled to be paid by the plaintiffs the sum of Rs.745, paid by 
him in discharge of the prior mortgage in favour of Umrao Singh 
before they can bring to sale, the property mortgaged to them 
under their own mortgage. 

It will be noticed that this decision was given on May 25, . 
1909, just within five months of the coming into force of the new 
Civil Procedure Code of 1908. In the case of substantive law, 
the old law would prevail and would have to be applied, viz., the 
law that was in force at the date when the respective rights of the. 
parties arose. This explains why jthe learned Judge ordered the 
payment of the prior charge before the sale of the subsequently 
mortgaged property. There is no discussion in this case as to 
whether the prior mortgage should be paid or the person paying 
it should be left to bring his suit for sale on the prior mortgage. 
There being no decision on this point, this case is no authority on 
the point that is before us, even if we take it that the new law was 
to be applied on May 25, 1909 vee the case was decided by the 
High Court. 


The next case that was celied on by Sir Tej Bahadur Sapru, 
viz., Matiullah Khan v. Banwari Lal’, does not sypport his con- 
tention. On the other hand, the fact that the court remitted an 
issue as to whether the prior mortgages, paid off by the subsequent 
purchaser, were barred or not, goes to show that the payment , 
subrogated the payer only to the rights and titles of the mortgagees 


111909] 7 A. L. J. R. 15 21909] LPL. R. 32 All. 138=7 A. L. J. R. 61 
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who had. been paid. fe cva 
Section 74 of the Transfer of Property Act deals with the {p29 


right of a subsequent transferee to pay a prior mortgagee and —— 


says: SARJU 
ve Kumar 

The subsequent mortgagee shall... ... acquire in respect of w 
property all the rights and powers of the mortgagee as such, to Dwarka 
whom he has made such tender. i Prasan 





It is clear to us, therefore, that the only right obtained by the 
appellant is a-right to the security furnished by the mortgage of 
1895. a 

: The case of Ram Sarup v. Ram Lal’ was next quoted by Sir 
Tej Bahadur Sapru. In that case a prior mortgagee had purchased 
the property which was subject to a second mortgage made before 
his purchase. In a suit by the second mortgagee, the court held 
that the prior mortgagee had a right to be paid off before the 
property could be brought to sale. It is not necessary to consider 
in this ‘case how far the case in 20 A. L..J. was correctly decided. 
It is enough to point out that the learned Judges, who decided 
the case, themselves drew a distinction between a case where the 
prior mortgage is paid off by a purchaser of the property and 
where a prior mortgage is paid off by a subsequent mortgagee. 
The case of Matiullah Khan v. Banwari Lal, already quoted, was 
relied on before their Lordships and they accepted the correctness 
of the ruling. But they said: 

The shield of a subsequent mortgagee who acquiires the rights 
of a prior mortgagee is essentially different in character from the 
shield of a mortgagee who acquires the rights of a mortgagor. 
i The, former can protect himself so long as the right under the 
` > earlier mortgage subsists. In the case of the latter, his rights as 
‘mortgagee merge in those of the mortgagor or remain in sus- 
pension, as it were, till they are needed for the purposes of 

a, defence. _ o S : 

ras In the case before us, we have to look to the facts, as they 
stood at the date of the institution of the suit of B. Dwarka 

` „Prasad. On that date the present appellant was nothing but a 
subsequent mortgagee who had paid off a prior mortgage. We 
were told that since the judgment under appeal was delivered, the 

‘ appellant has foreclosed his mortgage effectually by obtaining a 
final decree for sale and that he has now become the owner of the 

. „share in village Palohi. ‘This is a fact of which we cannot take any 
cognizance, for the simple reason that the court below could not 
anticipate what was going to happen. Thus, on the authority of 
the case of Ram Sarup v. Ram Lal’ relied on by the learned counsel 
for the appellant "himself, the appellant cannot insist on being paid. 
He must allow the property to be sold subject to the mortgage of 
1895. The appellant’s only remedy is to enforce such securities 
as he may have succeeded to under the mortgage of 1895. 

I have already mentioned that it is not necessary to decide how 

65 3 [1922] 20 A. L. J. R. 596 
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far the learned Judges were sight ‘in deciding that a prior mort- 
gagee who had purchased the property subject to a second mort-, 
gage could, with safety to himself, remain inactive, without en- 
forcing the prior mortgage and whether when the second mort- 
gagee brings his suit, the latter can bring the property to sale or 
not subject to the prior mortgage; leaving the prior mortgagee to 
his remedy under the same. If it were necessary to decide the 
question, I might have had some difficulty in accepting the pro- 
position of law. I may point out that a Bench of two Judges 
deciding Second Appeal No. 177 of 1923, Jagram v. Gauri Prasad, 
on January 19, 1925, indicated some doubt as to its correctness. 
It is true that in Phul Chand v. Mst. Surji', Ryves and Daniels, JJ. 
said that it was “settled law” that the prior mortgagee, who has 
purchased the property subject to a subsequent mortgage, could 
insist on being paid by the second mortgagee, in his suit and could 
not allow the second mortgagee to sell subject to the prior mort- 
gage. But their Lordships do not quote any authority and their 
opinion cannot be justified on principle. The principle is enun- 
ciated in Section 74 of the Transfer of Property Act and the 
satisfaction of the prior mortgage'does not give any right beyond 
what is given by the mortgage itself. 

The result is that the appeal must fail. 

I would dismiss the appeal with costs. 

NIAMATULLAH, J.—I concur with my learned colleague i in 
dismissing the appeal on its own merits. I express no opinion on 
the question whether, under any circumstances, the person,—a 
purchaser or subsequent mortgagee—paying off a prior mortgage, 
can insist on the mesne mortgagee to pay the prior incumbrarice 
discharged by him, before obtaining sale of the mortgaged pro- 
perty in enforcement of his own mortgage or whether he (the 
mesne mortgagee) can always bring the mortgaged property to 
sale subject to the prior incumbrance. That question does not 
arise in the present case and my learned brother has not decided it. 
The cases referred to by him are, as shown by him, easily distin- 
guishable from the one before us. , 

. : Appeal dismissed 
t [1923] A. I. R. All. 457 ; 
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. - HUKUM SINGH (Plaintiff 
versus 
SURAJPAL SINGH AND ANOTHER (Defendants)* 

Civil Procedure Code (Act V of 1908), Section 152—Court’s power to 
amend judgment and decree on ground of accidental slip by 
predecessor-in-office. 

The provisions of Section 152 are very wide and give power 
to the court not only to correct clerical or arithmetical mis- 
takes in judgments, decrees or orders, but also errors arising 
therein from any accidental slip or omission; and this may be 
done at any time by the court, even without any application by 
any of the parties. 

The aim of the present Code of Civil Procedure is to give a 
court the widest powers possible to pass orders for the ends of 
justice at any time and in any situation. 

Surta v. Ganga, I. L. R. 7 All. 411=[1885] A. W. N. 88 and 
Sabab Din v. Siraj-ud-din, 17 I. C. 418 not applicable. Laksh- 
mana Iyengar v. Narayana Iyengar, A. J. R. 1924 Mad: 225 
referred to. 

Civit Revision from an order of E. BENNET Eso., District 

Judge of Agra. 

Benod Bebari Lal for the applicant. 
~ Narain Prasad Asthana for the opposite parties. 
The following judgment was delivered by 
Datat, J.—The learned Judge of Agra, Mr. Bennet, amended 

a judgment and decree of his predecessor-in-office, Mr. ` Her- 

chenroder, on the ground of an accidental slip. A decree-holder 

failed, in the execution court, to obtain sale of certain trees and 
materials of a house of a judgment- debtor in the execution court. 

The judgment-debtor was a tenant and the trees grew on his 

holding and he was a licensee of the house. The decree-holder 

thereupon brought a declaratory suit that the trees and the 
materials of the house were saleable in execution of his decree, 

The suit was decreed with respect to both, the trees and the 

materials by the trial court of the Munsif of Agra. An appeal 

was taken to the court of the District Judge and Mr. Herchenroder, 

Additional District Judge, decided it. In the operative part of 

the order he appears to have made the mistake of transposing the 

words “materials of the house” and “trees”. His judgment 
shows that he. held the materials of the house liable to sale but 
not the trees and.so his intention was to decree the suit as to 
materials and dismiss as to trees. By some slip the words were 
transposed. Mr. Herchenroder left the district and there was 
no.successor to him as Additional District Judge. The successor to 

-the office- was Mr. Bennet, the District Judge. A petition was 

`- presented to Mr. Bennet by the defendants-zamindars under Sec- 

tion 152 of the Code of Civil Procedure, desiring both the 
*Civ. Ref. "10 of 1928 
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judgment and the decree to be, amended for -reasons already 
stated by me. A notice was issued to the plaintiff decree-holder, 
Hukum Singh. He made no appearance and the judgment and 
the decree were corrected as desired by the defendants-zamindars: 

It is argued here that Mr. Bennet had no jurisdiction to make 
the correction. In my opinion he had. JI remember a second 
appeal in Oudh where, under similar circumstances, I corrected 
both the judgment and the decree of a learned brother of mine, 
who had by a slip written the word decreed in place of dismissed. 
My learned brother had then left the court of the Judicial Com- 
missioner and was in England as was the case here. The provisions 
of Section 152 are wider than the provisions of Section 206 of 
the Code of 1882. The provisions of Section 206 gave the court 
power only to amend the decree if, it was found to be at variance 
with the judgment. Under the ‘provisions of that Section, no 
power was given to the court to correct any accidental slip in the 
judgment. The provisions of Section 152 are very wide and give 
power to the court not only to correct clerical or arithmetical 
mistakes in judgments, decrees or, orders, but also errors arising 
therein from any accidental slip or omission. This may be done 
at any time by the court, even without any application by any 
of the parties. The aim of the present Code of Civil Procedure 
is to give a court the widest powers possible to pass orders for the 
ends of justice at any time and in any situation. Reference as to 
rulings passed prior to 1908 can therefore be of no help. The 
rulings quoted by learned counsel for the applicant were: Surta v. 
Ganga’ with the Full Bench judgment at page 875, and Shahab 
Din v. Siraj-ud-din*. These rulings are no longer applicable. 
A ruling of the Madras High Court in the case of Lakshmana 
Iyengar v. Narayana Iyengar? was quoted. The matter was 
decided there on a very technical ground that the application was 
only for the amendment of the decree and not for the amendment 
of the judgment, and the decree, when it agreed with the judg- 
ment, could not be corrected under Section 152. The Court, 
however, gave the indulgence of having the same application 
treated as an application for review. Obviously the Court’s 
attention was not drawn to a simpler method of treating the 
application as an application for the correction of the judgment 
as well as for the correction of the decree. I have read the judg- 
ment of Mr. Herchenroder and:agree with Mr. Bennet that - 
Mr. Herchenroder has made a slip dnd the correction was necessary 


e for the ends of justice. 


This application is dismissed ‘with costs. 
Application dismissed 
171885] I. L. R. 7 AIL 411=[1885] A. W. N. 88 . 
” [1912] Punjab Chief Court 17 I. C. 418. a I. R. 1924 Mad. 225 
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à RAGHUBAR DAYAL alias BHURE LAL (Plaintif) 
Versus 
PURAN SINGH (Defendant) * 
Civil Procedure Code (V of 1908), Order 17, Rule 3—Applicability 
of—Dismissal of suit on merits—Appeal. 

Where the Munsif passed an order of dismissal for default and 
the lower appellate court did not treat it as such in his judg- 
ment and the order on the face of it showed that the dismissal 
was not for default but on the merits, eld, that the dismissal was 
on the merits and therefore the lower court was wrong in holding 
that no appeal lay. Gaura Bibi v. Ghasita, I. L. R. 34 All. 123 
=8 A. L. J. R. 1265 followed. 

SECOND APPEAL from a decree of Att Ausar Esq., Addi- 
tional Subordinate Judge of Etawah, confirming a decree of Banu 
Kanuatya Lat Nacar, Munsif of Etawah. 

Baleshwari Prasad for the appellant. 

Girdhari Lal Agarwala for the respondent. 

The judgment of the Court was delivered by 

BANERJI, J.—This is a plaintiff’s appeal. The only-point for 
consideration in this appeal is whether the order passed by the 
learned Munsif, on February 26, 1925, dismissing the suit, was an 
order of dismissal for default. The order, on the face of it, shows 
that it was not a dismissal for default. “The learned Judge of the 
lower appellate court states in the judgment as follows:— 

No doubt the court below was a little wrong in writing the 
judgment on merits. S - 

This also seems to indicate to us that the lower appellate court 
did not treat the order as an order dismissing the plaintiff’s suit for 
default. The dismissal was on the merits, and therefore an appeal 
lay against the decree of the Munsif. We are of opinion that the 
court below was not right in holding that no appeal lay. The 
same view was taken on a similar order in the case of Gaura Bibi 
v. Ghasita’. 

We allow the appeal, set aside the decree of the lower appel- 
late court, and remand the case under Order 41, Rule 23, to that 
court. Costs here and hitherto will abide the result. 

Appeal allowed 
* S. A. 413 of 1926 
-o T[1911] L L. R. 34 All 12308 A. L. J. R. 1265 
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l. ae 
BIKRAM SINGH AND ANOTHER 
versis 
KING-EMPEROR* 


Penal Code, Section 304—Culpable ‘bonsicile committed without pre~ 
meditation—Death caused by one blow—Offence committed not 
murder but one under Section 304. . 

Where in the heat of passion!upon a sudden fight, accused struck i 
only one blow, which proved! fatal, on one N, with an instru- 
ment used for scraping grass,! under the mistaken belief that N 
had come up to support the side of the opposite party, and it was 
admitted that there was no enmity between N and the accused,’ 
nor did accused have any motive in attacking N, held, ‘that the 
accused did not act in a cruel and unusual manner, that the 
culpable homicide was committed without any premeditation and 
that, therefore, accused was guilty of an offence under Section. 304 
of the Penal Code and not a Section 302 read with Sec- 
tion 114. 

CRIMINAL AppEaL from ani order of AspuL Harm ESQ., 
Sessions Judge of Budaun. 

C. Ross Alston and Ram Nena Prasad for the appellants. - 

M. Waliullah (Assistant -Government- Advocate) for the 
Crown. 

The judgment of the Court was delivered by 

BANERJI, J—The two appellants, Bikram Singh and Naiihey 
Singh, have been convicted, the first under Section 302 read with 
Section 114 of the Indian Penal Code, and the second under Sec- 
tion 302 of the Indian Penal Code, and sentenced to transporta- 
tion for life. 

That Narain, the deceased, was injured by one blow from the 
instrument called Kasi, there can be no doubt, for the medical 
evidence makes it clear that the [three injuries caused on Narain 
were very likely caused by one blow. The ‘witnesses called on 
behalf of the prosecution have not been able to controvert the 
suggestion of the defence that only one blow was given to Narain. 
Having considered the whole of the evidence in the case, we have 
no doubt that the findings of the learned Sessions Judge that a 
fight took? place between “Ram Prasad and Mulaim Singh on the 
one side and Bikram Singh and Nanhey Singh on the other, was a 
correct finding. 

Narain, who was admittedly a friend and a partisan of 
Mulaim Singh, came up, and it) may well be that the accused 
mistook Narain as having come. lup to support the side of Ram 
Prasad and Muliam Singh. Nanhey Singh gaye one blow with the 
Kasi which was in ‘his hand, and; as proved by the witnesses for 
the prosecution, was used by him for scraping grass. 

The evidence in ‘the case cléarly indicates that the culpable 

* Cr. A. 1015 of 1928 
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homicide was committed without any premeditation in a sudden 
fight, and in the heat of passion upon a sudden quarrel that had 
taken place on account of the water from Ram Prasad’s field 
éscaping into Bikram’s. 
Although the learned Assistant Government Advocate sug- 
gests that a man who- attacks another with the instrument like 
Ex. 1, must be deemed to have acted in a cruel and unusual 
manner, but we are unable to accept that suggestion. It appears 
that only one blow was struck by the assailant, with whatever 
instrument that happened to be in his hand, and which in this 
` case was the Kasi and the fact that the assailant did not give more 


than one blow shows, in our opinion, that the accused did not - 


take any undue advantage or act in a cruel and unusual manner. 
We-.must state that it is not suggested, on the contrary, it is 
admitted that there was no enmity between Narain and the 
accused, nor did the accused have any motive in attacking Narain. 
We accept the finding of the learned Sessions Judge that the 
attack was not a premeditated attack. In view of the above cir- 
cumstances we are of opinion that the offence which the appel- 
lants committed was an offence punishable under Section 304 of 
the Indian Penal Code. We alter the conviction of the appellants 
to one under Section 304, and sentence Bikram Singh to eight 
years’ rigorous imprisonment and Nanhey Singh to three years’ 
rigorous imprisonment. We pass a lesser sentence on Nanhey 
Singh by reason of the fact that he is a young man of eighteen and 
must-have been acting under the influence of Bikram Singh, other- 

` wise the appeal is dismissed. - 
Conviction altered 


KING-EMPEROR (Applicant) 
Versus 

` JUKHAN (Opposite party)* 

Criminal Procedure Code (V of 1898), Section 307—Verdict by yury— 
_ When perverse—Interference by Hingh Court—When justified. 
Ordinarily the verdict of the- jury to whom the decision af the 
case was primarily entrusted by law is entitled to very great 
weight and their verdict is not. liable to displacemgnt upon the 
mere ground that upon a consideration of all the evidence, a Judge 
would have arrived at a conclusion different from that arrived 
at by the jury. Emperor v. Chirkua, 2 A. L. J. R. 475 followed. 
But where the verdict of the jury is perverse and patently errone- 
ous and*it is established that the verdict amounts to a gross mis- 
carriage of justice, the High Court is entitled to draw its conclu- 
sions from thg evidence as to the guilt of the accused. 

Where the verdict of the jury did not proceed upon a considera- 
“tion of the evidence for the prosecution, which was perfectly 
straightforward, natural and free from any taint, held, that the 
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verdict was clearly perverse and the reference to the High Court 
under Section 307 of the Code: of Criminal Procedure was justi- 
fied. 
CRIMINAL REFERENCE made by P. C. PLowDEN ESQ., 
Sessions Judge of Bareilly. 
M. Waliullah (Assistant Government Advocate) for the 
Crown. ' 
The opposite party was not répresented. 
The judgment of the Court was delivered by 
BANERJI, J.—This is a reference made by the learned Sessions 
Judge of Bareilly under Section 307 of the Code of Criminal 
Procedure. 


Jukhan was committed to sessions on a charge under Sec- 
tion 394|75 of the Indian Penal Code. ‘The trial proceeded with . 
the aid of five jurors. A verdict of ‘not guilty’ was returned by 
a majority of 3 to 2. The learned Sessions Judge disagrees with 
the verdict of the majority and is clearly of opinion that it is neces- 
sary for the ends of justice to submit the case for the consideration 
of this Court. ` The Judge has stated his opinion on the evidence 
and given his reasons for differing from the majority of the jury. 
The reference to this Court fulfils the requirement of Section 307 
of the Code of Criminal Procedure. 


Ordinarily the verdict of the:jury to whom the decision of 
the case was primarily entrusted by law is entitled to very great 
weight and their verdict is not liable to displacement upon the 
mere ground that upon a consideration of all the evidence, a Judge 
would have arrived at a conclusion different from that arrived at 
by the jury. Emperor v. Chirkua'. But where the verdict of the 
jury is perverse and patently erroneous and it is established that 
the verdict amounts to a gross miscarriage of justice, this Court is 
entitled to draw its conclusions from the evidence as to the guilt 
of the accused. 


Maya Ram, complainant, was proceeding from his native 
village, Khera, to a neighbouring village, Kerka, on August 2, 
1928. It was a lonely road. The ‘time was about nightfall. He 
was carrying on a stick a bundle containing clothes for his son. 
When he reached a bridge near Kurtara, he was suddenly attacked 
by three pexsons, who were armed with lathis. Upon his shouting: 
for help, two of his assailants ran! off to a maize field with his 

a bundle. He caught the third assailant but the latter managed to 
escape into a rice field. Maya Ram’s cries for help attracted two 
chamars who were returning from their singara cultivation and 
also a third man, kurmi by caste, who was on his way to his field. 
They ran to help Maya Ram and ‘caught Jukhan in a rice field. 
A report was lodged at the police station without any delay and 
Jukhan was placed into the custody of the police. ‘Two days later, 
the complainant was medically e&amined. His injuries were 
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The case of the prosecution rests upon the statement of Maya 
Ram, the complainant, who is corroborated in essentials by the 
three persons who came to his rescue, viz., Dulloo, Sadho and Jai 
Sukh. The statements of these witnesses appear to be perfectly 
natural and straightforward and no facts have been elicited to 
their discredit. 

The three witnesses saw the assault from a distance. They 
saw two of the assailants running away with a bundle of clothes. 
The accused was caught at the spot with a lathi. The prosecution 
witnesses state that they never knew Jukhan before. 

Jukhan pleaded not guilty. He was produced before a 
Magistrate on August 8, 1928 but he refused to make any state- 
ment. On September 12, 1928, he made the following statement 
before the Committing Magistrate: — 

Į was returning from Fatehganj Bazar, I had a bundle of thread. 
Maya Ram and Sadho were quarrelling. Many others were pre- 
sent. This was at culvert, near Kurtara. Maya- Ram and Sadho 
said ‘catch him’. .I was caught and my bundle was taken. All 
accused knew me before. - 

It is difficult to conceive a story more absurd and unconvinc- 
ing than this. In the court of session he improved upon this story 
with this addition that he had seen Maya Ram and had quarrelled 
with him and other witnesses and that he had bought the thread 
from a bania of Fatehganj bazar whose name he did not know. 


Jukhan produced no evidence in support’of his story. , 

His presence near Kurtara about nightfall is not accounted 
for. ‘ 

The police have searched the house of the accused but no 
stolen property was found. 

° The majority of the jurors were influenced by the fact that 
Maya Ram’s injury was of a trivial character and that no property 
was recovered from the house of the accused. 

The verdict of the majority did not proceed upon a considera- 
tion of the evidence for the prosecution which was all one way and 
absolutely free from any taint. The verdict was clearly perverse 
and the learned Sessions Judge was justified in reporting this tase 
to this Court under Section 307 of the Code of Criminal Pro- 
cedure. ` . 

We hold on the evidence that Jukhan committed robbery of 
a bundle belonging to Maya Ram and voluntarily caused hurt 
in Committing the said robbery and that therefore he is guilty of 
an offence under Section 394 of the Indian Penal Code. 

Jukhan is about 60 years old. The learned Sessions Judge 
has noted against him a long record of previous convictions, out 
of which, those under Séction 193 of the Indian Penal Code or 
under Section 110 of the Code of Criminal Procedure, cannot be 
taken into account. He admit the following convictions:— 
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(1) 17-1-1903 Section 457|75 4 years’ rigorous impri- 
sonment. ; 
(Jokhan says he got 3 years under this). 
(2) 13-2-1920 Section 457|75 2 years’ rigorous impri- 
sonment. = 
(3) 28-7-1925 Section 457|75 3 years rigorous impri- 
sonment. i 
We convict Jokhan under Section 394|75 of the Indian 
Penal Code and sentence him to 4' years’ rigorous imprisonment. 


MEHARBAN ALI KHAN (Petitioner) 
versus 
SITA RAM (Opposite party) * 

Penal Code, Section 218—Offence under, when not made out—State- 
ment prepared by patwari purporting to be in accordance with his 
papers—Filed in court as witness—Not a public document. 

In a revenue suit by a tenant against a zamindar for commuta- 
tion of rent in kind into cash rent, a patwari, who was examined 
as witness, filed, under an order of the court, a written statement 
according to his papers of 1333 Fasli. The suit having been heard 
ex parte, there was no cross-examination. Subsequently the 
zamindar, having found that'a rent of Rs.110 payable by the 
tenant was entered in the record of 1333 Fasli, prosecuted the 
patwari under Section 218 of the Penal Code. 

Held, that the trial court was right in finding that the patwari, 
on proof of his ‘statement being false, could be prosecuted under 
Section 193, but that no offence under Section 218 was made out, 
as he was not charged with the preparation of the statement as 
a public servant. Empress v. Mazhar Husain, I. L. R. 5 All. 553 
followed. ` : 

CRIMINAL Revision from an order of P. Sincu Eso., Addi- 
tional Sessions Judge of Meerut. 

S. Mohammad Husain for the applicant. 

M. L. Chaturvedi for the opposite party. 

The following judgment was delivered by 

Data, J.—This is an application in revision from the dis- 
charge of a patwari of an offence under the provisions of Sec- 
tion 218 of the Indian Penal Code. The learned Judge is wrong 
both in law and fact. In my opinion the Magistrate arrived at 

a correct decision on the question of law. In a certain revenue 

suit brought by a tenant against the zamindar, Sajjad Ali Khan, 

for commutation of rent in kind into cash rent, the patwari, Sita 


. Ram, was examined as a witness., The revenue court is generally 


in a hurry, and to avoid taking down a statemerit in detail, the 
patwari was directed to prepare a written statement (fard) accord- 
ing to his papers and file it. He prepared a fard and made a state- 
ment on oath: j 

I file ‘fard’ exhibit A. It is prepared by me according to settle- 
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ment rates and the papers of. 1333 Fasli. 

The suit was heard ex parte, so there was no cross-examina- 
tion. It appears that in the village record of 1333 Fasli a rent of 
Rs.110 payable by the plaintiff-tenant was entered. The zamin- 
dar subsequently appealed to the higher revenue courts on the 
ground that no commutation of rent was necessary as the rent 
payable was already payable in cash at the rate of Rs.110 a year. 

Subsequently the zamindar prosecuted Sita Ram for prepar- 
ing a wrong record in terms of the provisions of Section 218 of 
the Indian Penal Code. The trial court of the Magistrate rightly 
pointed out that on proof of Sita Ram’s statement being false, he 
could be prosecuted for.an offence under Section 193 for giving 
false evidence, but that no offence under Section 218 was made 
out, The provisions of that Section: are:-— 

Whoever, being a public servant, and being as such public 
servant, charged with the preparation of any record or other writ- 
ing, frames that record or writing in a manner which he knows 
to be incorrect, and with a certain intention, is said to commit 
an offence under that section. 

-The patwari was undoubtedly a public servant, and possibly 
his intention may be presumed to cause loss to the zamindar, but 
the patwari as such patwari was not charged with the preparation 
of the fard. This fard was prepared to save trouble to the revenue 
court of writing down the patwari’s evidence in detail. It is not 
a fard which he was bound to supply to a tenant on demand. In 
that case it may have been termed a fard with the preparation of 
which he may be said to have been charged. In no sense can the 
statement be called a public document which was his duty to 
prépare. The learned Judge of the lower appellate court has 
quoted a Punjab ruling which is not before me. There is, how- 
ever, a ruling of this Court in Empress v. Mazhar Husain! which 
supports the interpretation which I place on the terms of Sec- 
tion 218. A clerk in the office of a municipality in charge of 
certain records having been required to produce them, and being 
unable to do so, fabricated and produced similar documents. This 
Court held that such fabricated documents not being records or 
writings with the preparation of which the clerk was charged, he 
could not be legally corivicted of an offence under Section 218. 

On the facts also’ the Judge is wrong. The finding of the 
Board of Revenue that rent was payable in kind in no Way affects 
the question whether the patwari made a false statement on oath 
or not that, according to the papers of 1333 Fasli no rent in cash 
is payable by the tenant. It is not possible for me to direct fur- 
ther inquiry into an offence under Section 193 because the sanc- 
tion of the court in which that offence was committed is wanting. 

This application is dismissed. 

: f Application dismissed 
: - *[1883] L L. Re 5 All, 553-1883 A. W. N. 133 
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JADUNANDAN MISRA anp orHers (Applicants) 
versus 
SHEOPAHAL (Opposite party) * 

Criminal Procedure Code (V of 1898), Sections 435 to 439—Revision 
in High Court—Practice—Party must first apply to District Magis- 
trate or Sessions Judge. 

It is the settled practice of the High Court to refuse to hear 
an application for criminal revision, even after an ex parte ad- 
mission of the application, when the applicant has not first applied 
to the District Magistrate or to the Sessions Judge for revision. 
Sharif Ahmad v. Qabul Singh, A. I. R. 1921 All: 30=19 A. L. 
J. R. 425, Nathe Singh v. Emperor, A. I. R. 1927 All. 829 and 
Rash Behari Saba v. Phani Bhusan Haldar, I. L. R. 48 Cal. 534 
followed. i 

CRIMINAL REVISION from an order of MAaAuLvI MUMTAZ- 

ULLAH Kran, Magistrate, First' Class, Ballia. 

Sagar Chand Goyel for the applicants. 

Ambika Prasad Pandey for the opposite party. 

The following judgment was delivered by 

Datat, J.—I am sorry to disappoint Mr. Goyel who I see has 

come prepared with a large number of law reports. When I 

admitted this revision, I overlooked the omission of the applicants 

to approach the Sessions Judge first. In future the trial clerk ‘is 
directed to note when an application for revision is made direct to 
this Court without first approaching the District Magistrate of 
the court of’sessions. As a rule there is a practice at the bar to 
certify in the grounds of revision, that application was made.to 
the District Judge or to the Sessions Judge and had not proved 


‘successful. If the trial clerk makes a note, the attention of the 


Judge would at once be drawn to. the omission. 

It has been the settled practice of this Court to refuse to hear 
an application for revision, even after an ex parte admission of the 
application, when the applicant has not first applied to the Dis- 
trict Magistrate or to the Sessions Judge for revision. The 
practice was laid down by a Bench judgment of this Court in 
Sharif Ahmad v. Qabul Singh’. This practice was followed by 
Kendall, J. in Nathe Singh v. Emperor*. When a settled practice 


. has been observed in this Court for'at least 8 years, it is not advis- 


able to vary it though there may not be any rule of statute law 
on the subject. It appears that in the Calcutta High Court also: 
such a rule is observed. See Rash Behari Saha v. Phani Bhusan 

This application is dismissed, but the dismissal will not 
prevent the applicants, if they so' desire, from approaching the 
District Magistrate or the Sessions Judge. 


Application dismissed 
*Cr. Rev. S:of 1929 ` 
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ı ASGHARI BEGAM ano others (Defendants) 
= ‘ -versus oe A Civ. 
MAULA BAKHSH: (Plaintiff)* . SE 
` Transfer of Property Act (IV of 1882), Section 10—Mortgage deed— na 
woe of —Subsequent clause restraining alienation—Effect February 13 
o 





Where the first portion of a mortgage deed, executed in favour ee J. 
of minor children in consideration of the mother of these children S} 
' having given up her rights to claim an exproprietary tenancy, 
read as follows: “therefore in consideration of the relinquishment 
of their exproprietary rights Rs.150 a year for maintenance in 
, favour of’... | . minor sons of . . . . have been fixed for ever 
and after them:to their descendants ...,...”, and then followed a 
subsequent provision: “the minors during. their minority or after 
attaining majority shall have right to transfer this fixed main- 
tenance to me at any time but they shall have no right of transfer 
in favour of a stranger”, held, (1) that these two clauses could be 
reconciled by supposing that it was the intention of the grantor 
that the minors during their lifetime should have no right to 
‘transfer the annuity, but that after their lifetime their descend- 
ants should have such a‘right; (2) that the restriction of the 
grant, as made by the second clause, would be construed as a 
“condition or limitation absolutely restraining the transferee from 
parting with or disposing’ of his interest in the property”, “his 
interest” meaning interest conferred by the.earlier portion of the 
deed. - : : 4 
SECOND APPEAL from a decree of Basu Ray RAJESHWAR 
Samar, Third Additional Subordinate-Judge of Aligarh, confirm- 
ing a decree of Banu Kati Das Baneryi, Munsif of Kasganj. 
Panna Lal for the appellants. - 
Mukhtar Ahmad for the respondent. `. . 


The judgment of the Court was delivered by 


ASHWORTH, J.—This second appeal arises out of a suit brought Ashworth, J. 
by the plaintiff-respondent for sale of'a certain property on the 
basis of a mortgage. The mortgage was in respect of two kinds of 
property; one was land and the other was a certain money charge 
created on'other property. It is with the latter only that we have 
to deal, with in this second appeal. ` 
’ The question is solely one of interpretation of a cgrtain deed. 
This deed was executed by one Kishori Lal, 2 zamindar, in favour 
of two minor children in consideration of the mother of these 
- children having given up her rights to claim an exproprietary ° 
tenancy. 
The impoftant portions of the deed are as follows:— 
Therefore in consideration of the relinquishment of their ex- 
1 proprietary rights Rs.150 a year for maintenance in favour of 
Mohammad Abdul Hafiz Khan and Mohammad Abdul Aziz Khan, 
» minor sons of Mt. Aliunnissa, daughter of Ch. Mohammad 
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Hidayat Ali Khan, deceased, resident of qasba Baram, have been 
fixed for ever and after them to their descendants and successors- 
in-interest generation after generation and womb after womb. 

This is followed later on by the following provision:— 

The minors during their minority or after attaining majority 

shall have right to transfer this fixed maintenance to me at any 
time but they shall have no right of transfer in favour of a 
stranger (shakhs gair). 

Now the first question is whether these two clauses are re- 
pugnant and irreconcilable. We agree, that they can be reconciled 
by supposing that it was the intention of the grantor that the 
minors during their lifetime should have no right to transfer the 
charge or annuity, but that after: their lifetime their descendants 
should have such a right. 

The second question, however, is whether the subsequent 
clause was void under Section 10 of the Transfer of Property Act. 
Here we find that a charge on land is transferred subject to a 
condition restraining the transferees from parting with or dispos- 
ing of that interest to any person other than the grantor. This 
clearly amounts to an absolute restriction on his right of transfer. 
The provision that the grantees may transfer back to the grantor 
has no effect. It would be the same if the deed provided that on 
transfer by the grantees the grant should be at an end. 

It is true that we have to look at the substance and not the 
form. But this deed clearly indicates that the minor grantees 
should have an unfettered right to the charge. The deed gives 
that right, but it cuts it down by the later clause. This is exactly 
what we conceive Section 10 of the Transfer of Property Act was 
designed to obviate. No decision exactly on all fours with this 
case has been shown to us, but there are numerous decisions which 
justify it being held that such a restriction of a grant, as is made 
by the second clause in this deed, would be construed as a 

condition or limitation absolutely restraining the transferee from 
parting with or disposing of his interest in the property. 
“His interest” means interest conferred by the earlier portion of 
the deed. 

For the above reasons we hold that the decision of the lower 

coułt was correct and we dismiss this appeal with costs. 


Appeal dismissed 
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' ALI HAMMAD (Defendant) crn. 
versus 1929 
MOHAMMAD NASIR ALI KHAN BAHADUR ZULQADAR  —— 
AND ANOTHER (Plaintiffs)* February 13 
Mobammedan Law—Shias—Waqf—Dedication, evidence of—W hat y..conrn, J. 
constitutes proper dedication. SEN, J. 


In order to constitute waqf under the law, the existence of an 
instrument in writing is not necessary and dedication may be 
inferred from long user. 
Where it was found by the lower court that the court-yard 
‘in dispute was known as imambara, that majlises were held in it 
at the time of Moharram and Chehlum, that tazias used to be kept 
in it in front of the dalan and that a number of graves of the 
family of the owner of the court-yard were found in different 
portions of the property, keld, that the lower court was not bound 
to hold that the.property was waqf property. The popular des- 
cription of a plage is of little or no evidential value to prove 
dedication. ` 
SECOND APPEAL ‘com a decree of Basu SARUP NARAIN, 
Second Additional Subordinate Judge of Jaunpur, confirming a 
decree of the Additional Munsif of Jaunpur. 
Hyder Mehdi and Zafar Mehdi for the appellant. 
Appeal heard under Order 41, Rule 11, Civil Procedure Code. 
The judgment of the Court was: delivered by 
SEN, J.—This is a defendants’ appeal arising out of a suit for gp, y, 
possession of a house with a court-yard and a pucca well. The 
plaintiff came into court on the allegation that he was the owner 
of this house by right of purchase. The defendants denied the 
plaintiff’s title and insisted that the property was waqf property 
and that the defendants were in adverse proprietary possession for 
a period of more than twelve years before suit. The trial court 
decreed the suit. It held that the plaintiff’s title to the property 
was established, that the defendants had failed to prove that the 
property was dedicated and that the defendants were not in adverse 
possession of this property for a period of more than twelve years 
before the institution of the suit. The lower appellate court has 
affirmed the findings of the trial court on all the aforesaid points 
and has dismissed the appeal. ° 
It is contended that the lower appellate court has misdirected 
itself in holding that the property was not? dedicated property 
because it ought to have found upon a certain number of facts 
which were either admitted or proved that the property did, as a 
matter of fact, constitute waqf under the Shia law. It has been 
found by the lower appellate court that the court-yard was known 
as imambara, that majlises were held in the-court-yard at the time 
of Moharram-and Chehlum and that tazias used to be kept in the 
`> S. A. 4954 of 1928 
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Cva court-yard in front of the dalan and that a number of graves of 
1929 the family of Shah Husain Bakhsh were to be found in different 
portions of the property. The learned counsel for the appellants 
ALI apes contends that on these facts the court ought to have held that the 
Wage cd) property: was dedicated according to Shia law. It may be conceded 
Kuan that in order to constitute waqf. under the law, the existence 
Sen, J. Of an instrument in writing is not necessary and that dedication 
may be inferred from long user.' It cannot however be urged 
that upon the facts found by the lower appellate court it was 
bound to come to the conclusion that the property was waqf pro- 
perty. It is a matter of common knowledge that tazias are kept 
in the court- yards of the houses of Shia Musalmans and that maj- 
lises are held in their houses on the occasions of Moharram and 
Chehlum. It is also a fact of common knowledge that graves 
sometimes are to be found in the residential houses of Shia Musal- 
mans. , The popular description of a place is of little or no eviden- 
tial value to prove dedication. In these circumstances it could 
‘not be said that the learned Judge:was bound to hold.in this case 
that the property was waqf property. We think that the appeal 
is concluded by the finding of fact arrived at by the lower appel- 
late court and there are no circumstances pointed out ‘to us to 
show that the said finding is vitiated either by misapplication of 
substantive law or an error of procedure. The appeal is dismissed 

under Order 41, Rule 11, Civil Procedure Code. 
Appeal dismissed 
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ore ‘PREMAVATI alias PREM DEVI (Defendant) 
1929 versus 
== JAINTI PRASAD alias ANCEN SINGH AND ANOTHER 
February B , (Plaintiffs) * 
MUKERJI J. Res HE NET EE obtained in AN lutigation—O peration of, as. 
a On the death of three brothers A; B and C, their property was, 


as a result of compromise, divided ‘equally between the widows of 
. A and C respectively. Thereupon D succeeded in obtaining, by a 
suit in 1916, a declaration that A and his brothers formed a joint 
Hindu family and that on the death of A’s widow the property 
would be inherited by A’s next reversioner. An appeal by C’s 
widow was dismissed. She having died, her daughter inherited 
her Sroperty. Thereupon D and his nephew filed the present 
suit. Held, that the judgment in the previous suit operated as res 
° judicata and C’s daughter was bound by it. 
First. APPEAL from a decree of Basu GANGA PRASAD; Sub- 
ordinate Judge of Bulandshahar. ' 
Kailas Nath Katit and Girdhari Lal Agarwala for the appel- 
lant. " 
Shiam Kias Dek and Narain Prasad Asthana for the res- 
pondents: 
aR, A. 121 %F: 1926 
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The judgment of the Court was delivered by ° a Cwm 
MUKERJI, J.—This is an appeal by a lady shor was the 1929 
‘defendant No. 2 in thé original suit. The:pedigree at page 1 of  — 
the. record would show. that’ there were three brothers, Umrao P*Mavam 
Singh, Babu Lal and Piare Lal. Umrao Singh died last of all the fusion 
three brothers. On his death, there was a dispute as to succession Prasan 
i between Shib Devi, the widow of Piare Lal and Umrao Singh’s yy j¢eri, J. 
widow, Bhu Devi. It appears that Piare Lal and Umrao Singh : 
died within a few months of each other. The result of a com- 
promise was, that the property was-divided equally between the 
two widows. Thereupon Debi Singh, who was the plaintiff No. 1, 
in the suit out of which this appeal has arisen, instituted a suit in 
1916 to obtain a declaration that Umrao Singh and his brothers 
formed a joint Hindu family and that on the death of Bhu Devi, 
the property would be inherited. by Umrao Singh’s next, rever- 
sioner. The necessary corollary was that Mst. Shib Devi, if the 
suit succeeded, was .to .have no interest.in’ the propecty beyond 
the lifetime of Bhu Devi. 

Debi Singh’s ‘suit succeeded aad an sees to: the High Court 
by Mst. 'Shib Devi was dismissed. ‘Shib Devi having ‘died, her 
daughter, ‘Prem Devi; ‘has ‘succeeded in obtaining mutation of 
names in her favour so far as the property recorded in Shib Devi’s 
name was concernéd. Thereupon Debi Singh and his nephew, 
Jayanti Prasad, alias Angad Singh, the present respondent, brought 
thé suit with which we are concerned, in appeal. Debi Singh died 
pending the suit and Jayanti Prasad alias Angad Singh i is now the 
sole plaintiff and respondent. The plaintiff s case was that the 
judgment obtained by Debi Singh against Mst. Shib Devi operated 
as res judicata and Prem Devi: was bound by, that judgment. The 
plaintiffs also pleaded that the thrée brothers, Umrao Singh, Babu 
Lal and Piare Lal, died joint and Umrao Singh’ was the survivor 
of all the three. 

‘Prem Devi replied ‘that the brothers were separate and that 
she’ was not bound by the judgment obtained against the mother, ' 
because the:judgment had been obtained by fraud and collusion. 

The court below found that there was no fraud, there was no 
collusion: and the judgment was binding on the present appellant. 

‘In this Court-itis'contended that the learned Subordinate - 
Judge ‘was -wrong in ‘his Bales a the previdus ° judgment 
operated as res judicata, © =: 

' The story as to fraud is explained at’ page 9 of eh printed e 
record. . The.case.of Prem Devi as explained..by--her counsel, was 
that Prem Devj’s mother. was. won over by Devi: Singh and she 
acted as Debi Singh .dictated. - -This is a story which did not go. 
down with the court, below: and cannot go down with us. Prem 
Devi had ,to.look: after her own. interest and she:had:to-look after 
her- daughter’s interest. She had.as:her adviser her‘ own father: 


(vide the statement of: the. appellants witness, Ram Lal, at 
e 
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page 13). We agree with the còurt below that there was no 
fraud and there was no collusion. ; 

In the previous litigation Mst. Shib Devi fully represented 
her husband’s estate, if there was any, and the judgment obtained 
against her is binding on the appellant. 

The appeal fails and is hereby dismissed with costs. 

a > 3 Appeal dismissed 


SHIVA PRASAD NAITHANI (Petitioner) 
Versus 
KING-EMPEROR (Opposite party) * 
Criminal Procedure Code, Section 491 (1)—Writ of habeas cor pus—W hen 
- High Court not empowered to'issue—Person arrested in British 
India but imprisoned in Indian State—Jurisdiction, question of. 
Where a person was arrested in British India but he was no longer 
within the limits of the jurisdiction of the High Court but was in 
custody in an Indian State over which the court had no jurisdic- 
tion, eld, that the power of the High Court to issue directions of 
the nature of a habeas corpus under Section 491(1) could not be 
exercised, nor could it direct the Political Agent of the Indian 
State to produce the prisoner in the High Court as according to the 
affidavit, he was not in custody under the direction or control of 
the said officer. 
CRIMINAL Revision from an‘order of P. L. Sau Eso., Dis- 
trict Magistrate of Garhwal. 
Kapil Dev Malaviya for the petitioner. 
M. Waliullah (Assistant Government Advocate) for the 
Crown. 
The following judgment was delivered by 
Daar, J—On behalf of one Shiva Prasad Naithani this 
Court is moved to revise an order of the District Magistrate of 
Garhwal directing a warrant issued by the Native State of Tehri 
to be executed within his jurisdiction. ‘The application in one 
way may be summarily dismissed, because the information placed 
before the Court by the learned Assistant Government Advocate 
is that Shiva Prasad Naithani was arrested in pursuance of a 
warrant endorsed by the District; Magistrate of Saharanpur and 
not in pussuance of the order of the District Magistrate of 


Garhwal dated December 9 of which revision is sought. This . 


mistake, however, may be due to the want of information of the 
person who has sworn an affidavit, and an application of this 
importance I would not like to dismiss on a technical ground. In 
whatever way Shiva Prasad Naithani may have been arrested in 


British India, it is admitted in’ the affidavit that he is no longer: 


within the limits of the jurisdiction of this Court, but is in custody 
in a Native State over which this Court does not exercise juris- 
* Cr. Rev. 929 of 1928 
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diction., For that reason the power of this Court to issue direc- 


tions of the nature of a habeas corpus under Section 491 (1) 
cannot be exercised. 


It was next argued that directions could be issued to a person ` 


within the jurisdiction of this Court to produce Shiva Prasad 
Naithani in this Court even though Shiva Prasad Naithani may 
himself be in custody in a foreign State. I requested Mr. Malaviya 
to disclose the name of the person to whom such notice may be 
issued by this Court, and he suggested that a direction may be 


issued to the Political Agent of the Tehri State at Garhwal. The ` 


affidavit, however, shows that Shiva Prasad Naithani is not in 
custody under his direction or:his control. In the case quoted by 
the learned counsel of Mobamedalli Allabux' there was a person 
within the jurisdiction of the Bombay High Court who had sent 
minor children, who had been in his custody, to Junagadh, a 
Native State, and the court held that it had jurisdiction to direct 
the person within the court’s jurisdiction to produce the minors 
- whom he had sent away to a foreign State. We need not inquire 
whether the jurisdiction of the Bombay High Court under the 
Supreme Court charter gives it more extensive powers than are 
open to this Court, because the circumstances are entirely different, 
and in the present case there is no person within the jurisdiction of 
this Court who may be said to have vicarious custody of Shiva 
Prasad Naithani. Under these circumstances the remedy of the 
applicant does not-lie to this Court. This stage of inquiry as to 
whether the warrant issued for his arrest in British India was legal 
or not is long past, because the warrant has been executed and the 
applicant has been taken away outside the jurisdiction of this 
Court. The learned Assistant Government Advocate informed the 
Court that the allegations made in the affidavit are not accurate. 
It is not my province, however, when there is no jurisdiction, to 
determine whether they are correct or not. The only observation 
possible in a case of this nature is that, if the allegations are correct, 
the applicant ought to seek redress through the British Govern- 
ment, 

I dismiss this application. 


Applicatiqn dismissed 
471926] I. L. R. 50 Bom. 616 
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ROHAN LAL (Applicant) 


Versus 


COLLECTOR OF ETAH ror SECRETARY or STATE 


ror INDIA (Opposite party)* 


Moreny, J. Land Acquisition Act (I of 1894), Section 23, Sub-section (1)—Com- 


NIAMAT- 
ULLAH, J. 


pensation—Mode of assessment—Landlord and tenant—Substantial 
disparity between rights of—Proportionate value of occupancy 
rights—Determination of. 


Where the District Judge found that the market-value of the 
land ‘acquired by Government was Rs.1,600 and the zamindar of 
the land, which was in possession of occupancy tenants, was the 
only contesting party, the tenants having accepted the compensa- 
tion money awarded by the Collector, and the District Judge, cal- 
culating that the zamindar’s income from the property was “th 
of the total income, directed that Rs.200 be paid to the zamindar, 
held: 

(1) that the zamindar could not get anything more than what 
fairly should be awarded to him; 

(2) that in determining the amount of compensation, the Court 
should first find out the market-value of the land acquired, irres- 
pective of any consideration as to how it is held, and, secondly, 
should apportion the value among the several parties holding 
distinct and separate interests in the land; L. W. Orde v. Secretary 
of State for India in Council, 16 A. L. J. R. 301 referred to. 
Raja Pittapuram v. The Revenue Divisional Officer, Coconada, 
I. L. R. 42 Mad. 644 followed. 

(3) that there is a substantial disparity between the rights of 
the landlord and the rights of an occupancy tenant in these pro- 
vinces; 

(4) that in assessing the’ proportionate value of occupancy 
rights, the court should bear in mind that an occupancy tenant’s 
rent liable to enhancement, although within statutory limits; that 
he is unable to transfer his rights; that his right even to sublet is 
very much limited; that in case of rent falling into arrears, from 
whatever reason, he is liable to be ejected; and that in case of the 
tenant dying without one of the statutory heirs, the tenancy would 
lapse to the landlord; : 


(5) that it was a fair estimate to say that in a rupee the land- 
lord's share ought to be ten' annas and the occupancy tenant’s 
right six annas; and 

(6) that the zamindar was entitled to Rs.1,000 as the proper 
share of the compensation money. 


First APPEAL from a decree of J. Attsop Esq., Additional 
District Judge of Aligarh. j 

Kailas Nath Katju, Panna Lal and Misgi Lal Chaturvedi for 
the appellant. 

Uma Shankar Bajpai for the respondent. 
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The judgment of the Court was delivered by, 

Muxerji, J.—This appeal arises out of proceedings taken for 
acquisition of land in the district of Etah. The area acquired is 
small and the learned District Judge has found that the total 
market-value of the land is Rs.1,600. The zamindar of the land, 
_ which was in the possession of occupancy tenants, when it was 
acquired, was the only contesting party before the District Judge. 
The tenants were given a small amount of money as compensa- 
tion and they did not choose to contest the Collector’s award. 


The learned District Judge, having found that Rs.1,600 was 
the market-value of the acquired plot, proceeded to find out 
what would be the fair share for the zamindar’s interest. He 
found that the tenant paid a rent of Rs.8-13-0 per annum to the 
landlord and the landlord paid Rs.3 as the land revenue. The 
learned Judge, accordingly, found that Rs.5-13-0 a year or roughly 
Rs.6 was the zamindar’s income from the property. The patwari 
stated before the learned Judge that a sub-tenant of the occupancy 
tenants was likely to pay.a rent of between Rs.20 and Rs.25. 
“The learned Judge then expressed the opinion that having regard 
to the situation of the plot and the possibility of growing tobacco 
on it, the tenant was likely to make Rs.40 a year out of the land. 
Thus the learned Judge thought that the tenant could make seven 
times the profit which the zamindar could make out of the land. 
Proceeding on this basis, the Judge thought that the zamindar’s 
income from the property was Yth of the total income and that, 
therefore, he should assess the value of the zamindar’s interest at 
Yth of the total value. He accordingly directed that a sum of 
Rs.200 be paid to the appellant before us, the zamindar. 


Although one of the grounds of appeal before us states that 
the market-value of the land is not less than Rs.2,400, the learned 
counsel has accepted Rs.1,500 as the right market-value for the 
purposes of his appeal. His contention is that the learned Judge 
has awarded to his client a grossly inadequate amount as compensa- 
tion. We have to see if this contention is substantially right. 


As regards the contention of the learned counsel that “the 
occupancy tenants not having chosen to contest the award the 
zamindar should get the entire market-value of the lind minus 
the’ amount paid to the occupancy tenants, it is sufficient to say 
that this contention is not sound. The fact that the occupancy 
tenants have accepted the compensation awarded to them amounts 
to this that there is no contest as- between the Collector and the 
occupancy tenants. If by the award the Government happens to 
be the gainer, that g4in is entirely the Governments and the 
zamindar has no right to share in that gain. If the compensation 
awarded to the tenants had been too large; the zamindar would 
not have been precluded from saying that whatever the Collector 
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might chose to give to the tenants, he, zamindar, was entitled 
to a fair compensation for himself. On principle, therefore, the 
appellant cannot get anything more than what fairly should be 
awarded to him. This view would find support from the langu- 
age of Section 21 of the Land Acquisition Act which runs as 
follows: i 
The scope of the enquiry in every such proceeding (before the 
District Judge) shall be restricted to a consideration of the in- 
terests of the persons affected by the objection. 

Coming now to the compensation to be given to the appel- 
lant, the learned District Judge has relied on the case of L. W. 
Orde v. Secretary of State for India in Council. ïn that case, 
two learned Judges of this Court held that where land is occupied 
by an occupancy tenant, the owner is not entitled to anything 
more than the capitalised value of the rent income from the plot. 
We haye great difficulty in accepting the view of the learned 
Judges of this Court. The right principle to be adopted in award- 
ing compensation and in apportioning the same seems to be this. 

Under Section 23, Sub-section (1) of the Land Acquisition 
Act, in determining the amount of compensation the court should 
take into consideration the market-value of the land at the date 
of the publication of the notification. This would mean that the 
value of the land should be found out, irrespective of the question 
how it is held. The land may be held by a permanent lessee with 
the result that neither the landlord nor the lessee alone represents 
the whole estate. In such circumstances, the landlord or the 
lessee alone may not possess the absolute right to dispose of the 
entire body of interest in the land. But that is no reason why 
the compensation to be awarded for the same land should be differ- 
ent in different circumstances. Ifa land is worth, say, Rs.2,000 
in open market, its value would remain Rs.2,000 whether the land- 
lord holds it in his own possession without encumbrances or 
whether he has let it out permanently to some people. What 
therefore has to be done is first to. find out what is the market- 
value of the land itself, irrespective of any consideration as to how 
it is held. The next step would be to apportion the value among 
the several parties holding distinct and separate interests in the 
land. If, for example, there be four co-owners and no tenant, 
the value would be divided equally among the four co-owners. 

*If there be, say, a landlord and a tenant, the value will have to be 
apportioned between the two according to their respective interests. 
This opinion of ours finds support in the case of Raja Pittapuram 
v. The Revenue Divisional Officer, \Coconada’. 

The next question is how is the compensation to be divided , 
between the landlord and the occupancy tenant? -In our opinion, 
the learned Judge, in arriving at th figure Rs.40 as the profit of 

1[1918] 16 A. L. J. R. 301 ““[1919] L L. R. 42 Mad. 644 è 
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the tenant, has omitted to consider the fact that the tenant’s in- 
come includes the value of his own labour and the value of some 
capital, in the way of purchasing seed, employing labour and pay- 
ing for irrigation costs. A tenant who tills his own soil gets the 
crop not only as the value of his right to hold the land but also 
_ as the value of his labour and capital spent. - Usually the labour 

is not only his own labour but also the labour of his whole family 
and also possibly hired labour. Further, in assessing the pro- 
portionate value of occupancy rights, several matters have to be 
borne in mind. They are these facts, viz., 

(1) that an occupancy tenant’s rent is liable to enhance- 
ment, although within statutory limits; 

(2) that the tenant is unable to transfer his rights; 

(3) that his right even to sublet is very much limited; 

(4) that in the case of rent falling into arrears, from what- 
ever reason, he is liable to be ejected; 

(5) that in the case of the tenant dying without one of 
the statutory heirs, the tenancy would lapse to the landlord. We 
might add that the number of statutory heirs is small and -the 
chances of the occupancy rights lapsing are not at all remote. 
Having regard to all the circumstances, although a tenant may, 
for the time being, make out of the land more than the landlord 
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can make out of it, the actual gain of the tenant is less than that - 


of the landlord. The landlord may easily borrow money on the 
security of the property and at any time may sell the property out- 
right. The minerals under the land belong to the landlord and 
not to the occupancy tenant, whose rights are confined to the till- 
ing of the uppersoil. If any mineral is discovered under the soil, 
it would be the landlord who would be entitled to it and not the 
occupancy tenant. In our opinion, therefore, there is a substan- 
tial disparity betweén the rights of the landlord and the rights of 
an occupancy tenant, in these provinces. 

But when all is said, it remains still difficult to give a money 
value to the respective rights of the zamindar and the occupancy 
tenant. But howsoever we may decide, we have to assign some- 
what arbitrary. value to the two rights. Having given the case 
our best consideration, we think that it is a fair estintate of the 
respective rights to say that, in a rupee, the landlord’s share ought 
to be ten annas and the occupancy tenant’s right six annas. 

We hold that the appellant is entitled to Rs.1,000 as the 
proper share of» the compensation money found by the learned 
Judge. We allow the appeal, modify the decree of the court 
below and direct that a sum of Rs.1,000 be given to the appellant 
as the compensation payable to him. ‘The appellant will have one- 
half of his costs in this Court gnd the court below and the res- 
pondent | will pay his own costs throughout. 

Appeal allowed—Decree modified 
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Cw ANGAN LAL Anp OTHERS (Defendants) 
Fra ‘ Versus 


lid SARAN BEHARI LAL anp orters (Plaintiffs) * 


Feb. 28 Contract Act (IX of 1872), Section 62—Novation of contract— 


Muxerji, J. Executory contract, effect of, on earlier mortgage—Indian Evidence 
NIAMAT- Att, Section 92— Admissibility in evidence of subsequent contract to 
VILAH, J. vary terms of mortgage deed. 


A mere executory contract which has to be-specifically enforced 
and which is to be substituted for the old contract, cannot super- 
sede a registered mortgage deed: by which an interest in the pro- 
perty had passed. Till the second contract, contemplated, was 
brought into existence, the old contract would exist and continue 
to be enforceable. 

“Agree to substitute” is equivalent to “agree in substituting”. 

Firsr APPEAL from a decree of CHAUDHRI AKBAR HUSAIN, 
Subordinate Judge of Muttra. 

S. C. Das for the appellants. 

Kailas Nath Katju, Narain Prasad Asthana and K. C. Bhatia 


for the respondents. 


7 The judgment of the Court was delivered by 

Mukerji, J. MUKERJI, J.—One Jagan Prasad, for himself and as the 
natural guardian of his three sons, two of whom are among the 
appellants, executed a mortgage bond for Rs.10,000 in favour of 
the ancestors of the respondents to: this appeal on July 17, 1915. 
The suit, out of which this appeal has arisen, was brought to en- 
force that mortgage. One of the sons of Jagan Prasad is dead and 
is represented in this litigation by his wife, Mst. Manbhari, one of 
the three appellants. 


‘Several pleas were taken in defence, but only three of these 
are pressed before us, and, therefore, need be noticed. The first 
plea was that the parties agreed that a certain mortgage transac- 
tion should be entered into by the parties in satisfaction of not 
only the bond in suit but also of, another mortgage bond, and, 
that being the case, the present suit was not maintainable. The 
second ‘plea was that there was effected, between the father and 
the sons, a partition in 1911, and, lcherefore: the present suit for 
the sale of properties, which fell into the shares of the sons was not 

*maintainable. The third plea was that there was no legal neces- 
sity for the loan. - 

On the first point the learned'Subordinate Judge found that 
there was, no doubt, an agreement that a fresh transaction of mort- 

_, gage and a lease should be entered into, but he*held that no docy- 
ments creating the lease or the mortgage having been executed 
and completed, it was open to the plaintiffs to maintain the suit. 


* F. A. 202 of 1927 e 
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The learned counsel for the appellants has contended that under 
Section 62 of the Indian Contract Act it is enough if there was 
an “agreement” to substitute a contract, although no contract 
was completed in the shape of execution and registration of a 
mortgage and a lease. We are unable to accept this contention of 
the learned counsel. In the deed in suit we have a contract and a 
transfer of property. If this transaction is going to be superseded 
by a contract, that transaction also must be a complete transaction. 
It should be a contract which is enforceable in law. The substitu- 
tion, as we have said, must be by a contract and a mere agreement 
to execute, in future, a usufructuary mortgage deed and a lease 
cannot be said to be a contract which was to be substituted in 
place of the original contract. To-put the same thing in differ- 
ent language, the defendants’ case is that the bond in suit was 
to be replaced by,a usufructuary mortgage for a sum of 
Rs.37,000 which was to be raised under certain circumstances to 
Rs.44,000. It was further the case of the defendants that there 
was to be a lease of the mortgaged property in favour of the 
defendants. These are transactions which can only reach a stage 
of completed contract on being executed on stamped documents 
and on being registered. As we read Section 62, there should be 
an actual substitution of the old contract by a new contract. A 
mere agreement that there would be, in future, a substitution 
would not fe sufficient to wipe out the mortgage in suit. “Agree 
to substitute” is equivalent fo “agree in substituting”. ‘Till the 
second contract, contemplated, is brought into existence, the old 
contract will still exist and continue to be enforceable. 

Let us take, for example, the illustration which one of us put 
to the learned counsel for the appellants in the course of the argu- 
ments. ` Suppose that for three years after the completion of the 
‘agreement’ relied on by the defendants, nobody took any action. 
The plaintiffs did not bring any suit for sale and the defendants 
did not bring any suit for specific performance of the contract. 
Couldsit then be argued that, when a suit is instituted, after the 
end of three years, the plaintiffs’ mortgage has become extin- 
guished? We think that such an argument would be utterly un- 
tenable. We are of opinion that the learned Subordinate Judge 
was right in holding that a mere executory contract which has to 
be specifically enforced to procure the contract and which is to 


be substituted for the old contract, would not supersede a regis- ° 


tered mortgage deed by which an interest in the property has 
passed. 

As regards the question of partition, we are satisfied, for the 
reasons given by tlfe learned Subordinate Judge in his judgment, 
that the transaction of partition was merely illusory. It was 
entered into to defeat creditors Two attempts at defeat of credi- 


Crv. 


1929 
ANGAN 
LAL 
v. 
SARAN 
BEHARI 
LaL 





Mukerji, J. 


528 HIGH COURT [1929] 


Gv tors failed. On a third occasion it was expressly pleaded by the 
}929 defendants themselves, at least by, one of them, that the family 
—— was joint in spite of the alleged partition. This plea, therefore, 

ANGAN «fails, 

v. As to the legal necessity it has been found that two of the 

oo sums out. of the nine items which made up the sum of Rs.10,000 
La. went to pay off two decrees held by creditors not only against 

the father but also against the sons. Various items, in all 

amounting to Rs.2,121, were left ‘with the creditors to pay land 
revenue. Evidence has been produced that these sums were actually 
paid into the Government treasury and receipts have been taken. 

It has been urged that there is no evidence that there was specific 
necessity for payment of these dues to the Government. There 
can be no doubt that these amounts were payable by the father 
and can be regarded, irrespective of other aspects, as antecedent 
debts payable by the father. A sum of Rs.285 was handed over 
to the father a few days before the execution of the bond to meet 
the costs of the execution. It has been urged that this was a very 
large sum and all the money was not possibly required for the 
purpose. A sum of Rs.199-15-8 was paid before the sub-registrar 
and it is urged that no necessity for this loan has been substantiated. 
This is no doubt true. But where it has beén proved that there 
was justification for raising a loan of Rs.9,800, it may well be 
assumed that the father had full justification for “raising the 
balance also. See Biswanath v.\Jagdeep’. According to the 
recital in the deed of mortgage itself, which is very full, the family 
was in a state of perpetual embarrassment. Money was needed not 
only to pay antecedent debis, to pay land revenue, but also for the 
upbringing of the sons. We are of opinion that sufficient justifi- 
cation for borrowing the additional sum of Rs.200 has been made 
out. b 

Under these circumstances the appeal fails and it is hereby 
dismissed with costs. 


Mukerji, J. 
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' Appeal dismissed 
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Civil BASIRA BIBI (Plaintif) 
ER 7 versus 
— ATA ULLAH (Defendant)* 
Feb.27 © Agra Pre-emption Act (XI of 1922), Sections 14 and 15—Inter pretation 
Sotaman; T of—Claim for pre-emption—W hen barred by estoppel—Uncondi- 
SEN, J. tional refusal of plaintiff to purchase—Actual price not disclosed, 
effect of. 

Where the sale deed in dispiate was executed after the plaintiff 
pre-emptor had absolutely and unconditionally refused to make the 
purchase, no matter what the value of the property was, keld, 

*S, A. 127eof 1927 
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that plaintiff was estopped from maintaining the suit for pre- 
emption, 

The rule of estoppel as formulated in Sections 14 and 15 of the 
Pre-emption Act is not exhaustive. 

Subbagi v. Mohammad Ishaq, I. L. R. 6 All. 463=1884 A. W. 
N. 174, Kanhai Lal y. Kalka Prasad, i. L. R. 27 All. 670==2 
A. L. J. R. 390, Munawar Husain'v. ° Khadim Ali, 5 A. L. J. R. 
331. and Ranjit Singh v. Bhagwati Singh, 1. L. R. 48 All. 491= 
24 A. L. J. R. 581 referred to. 

SECOND APPEAL from a decree of A. Hasan Eso., District 
Judge of Azamgarh, reversing a decree of THaxur BIJaAPaL 
SınGH, City Munsif. 

Zafar Mehdi, Mukhtar Ahmad and Hydar Mehdi for the 
appellant. l 

_A. Sanyal and Mohammad Husain for the respondent. 

The following judgments were delivered:—~ 

SULAIMAN, J.—This is a plaintiff’s appeal arising out of a suit 
for pre-emption. The only ground on, which the suit has been 
dismissed is that the plaintiff refused to make the purchase before 
the sale deed. The evidence led by the defendant indicated the 
refusals on two occasions. A month prior to the sale deed it 
was stated that the vendee had declined to make the purchase un- 
less the vendor’s sister, the present plaintiff, agreed that she would 
not pre-empt the property. The parties went to the village where 
the plaintiff is stated to have said that she would not pre-empt 
the property and that it might be sold to the vendee. The 
evidence does not go on to show fully that at that time the exact 
extent of the vendor’s share or the exact price at which the trans- 
action was settled had been disclosed to the lady. The other 
occasion was when the sale deed was registered. She was brought 
in person to the registration office. She attested the sale deed and 
put her thumb mark on it. It is however a fact that in the sale 


deed the price mentioned was Rs.1,500 whereas at’ the trial the. 


vendee had to admit that the true consideration was only Rs.1,250. 

The first court found that there was no refusal on her part. 
The learned District Judge has found that there was an absglute 
refusal on her part which estopped her. If the refusal had rested 
merely on her attestation of the sale deed, I would have had consi- 
derable difficulty in accepting the finding that it amounted to an 
estoppel. The price put down in the sale deed was an inflated 
price. The refusal to purchase the property at that price cannot 
be deemed to bg also a refusal to purchase it at a lower price. But 
the learned District Judge has believed the oral evidence as regards 
the instances which happened: in - ‘the village prior to the execution 
of the sale deed.” 

No doubt in some earlier cases, Subbagi v. Mohammad Ishaq’, 

1L L. R. 6 All. 483=1884 A. W. N. 174 
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Kanhai Lal v. Kalka Prasad? and Munawar Husain v. Khadim Ali’ 
it was laid down that before there could be a final refusal there 
must be a definite contract entered into with the purchaser as 
regards the specific share of the property and its definite sale price. 
It seems to me, however, that there may be a personal ‘estoppel 
against the pre-emptor which under Section 115 of the Indian 
Evidence Act would preclude her from pre-empting. It must-be 
conceded that Sections 14 and 15 of the Agra Pre-emption Act do 
not lay down in an exhaustive manner the principles of estoppel 
applicable to a pre-emption suit. Ranjit Singh v. Bhagwati Singh’. 
If a pre-emptor has previously expressed her clear intention not 
to pre-empt the property on any account and has waived her 
objection in unequivocal language to the property being sold to the 
vendee, I would hold that she would be estopped personally from 
pre-empting afterwards, even though the exact share or price at 
which it was going to be sold was not mentioned to her. It was 
her duty before she spoke in an unconditional manner to find out 
the price of the transaction icase she was making any mental 
reservation in her favour. One is entitled to say that the 
vendee’s position has been compromised and that he has been led 
to purchase the property on account of the conduct of the 
plaintiff, and her admission precludes her from suing. I would 
therefore accept the finding of the learned District Judge and 


dismiss the appeal. 


Sen, J.—This appeal is concluded by the findings of fact 
arrived at by the court below. The following extracts from the 
judgment may be usefully quoted:— 

Three witnesses produced on behalf of the defendant-vendee 
swear that a month before the execution of the sale deed the 
vendee accompanied by the father and the brother of the plaint- 
iff went to Mauza Kherewan where the plaintiff, in the presence 
-of her father-in-law Abdul Karim, refused to make the purchase 
and told her brother that he might sell it to Abdul Qadir vendec. 
I see no reason to distrust the evidence of these witnesses on this 
point.... She (the plaintiff) ‘does not say that she was not will- 
ing to make the purchase at Rs.1,500 but she would have made 
the bargain if it had been stated to her that the real price paid 
was Rs.1,250 only. The whole evidence on the record shows 
that “the refusal of the plaintiff was absolute, she having no mind 
to purchase the property, whatever may have been the price at 
which it was being sold. I am therefore of opinion that the 
sale deed in dispute was executed after the refusal of the plaintiff 
and with her consent and therefore the plaintiff was estopped 
from maintaining the suit. | : 

Had the plaintiff refused-toi purchase the property for 
Rs.1,500, but the property was really sold’ for Rs.1,250, there 
277, L. R. 27 All, 670=2 A. L. J. R. 390 | Ss ALL. J. R. 331 
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was no legal bar to her maintaining a suit for pre-emption. But 
when she absolutely and unconditionally refused to make the pur- 
chase, no matter what the value of the property was, she was 
precluded from instituting the suit for pre-emption. The rule 
of estoppel as formulated in Section 15 of the Pre-emption Act 
is not exhaustive, The law on that subject appears to have been 
stated too broadly.-in some of the previously decided cases like 
Munawar Husain v. Khadim Ali’. ‘The facts of that case how- 
ever are distinguishable from those of the present case. The find- 
ing of the court below being that the plaintiff pre-emptor had 
refused’ to purchase the property absolutely and unconditionally, 
the decree of the lower appellate court cannot be disturbed. I 
would therefore dismiss the appeal with costs. 
By tHE Court—The appeal is dismissed with costs. 
Appeal dismissed 


MOHAMMAD RAZA ALI KHAN (Defendant) 
versus 
MOHAMMAD ISRAR HASAN KHAN (Plaintiff)* 
Mohammedan Law—Pre-emption—Second demand, unreasonable delay 
in making—Effect of —First demand, how to be made. 
ss Under the Mohammedan Law the second demand for pre- 
emption should be made as soon as practicable and without any 
unreasonable delay. 

Mahomed Waris v. Hazee Emantoodeen, 6 W. R. 172, Golak- 
ram Deb v. Brindaban Deb, 6 B. R. 165, Mst. Jumeelun v. 
Luteef Hossein, 16 W. R. 13 (F.B.) and Jadu Lal Sabu v. Janki 
Koer, I. L. R. 39 Cal. 915 at 923=9 A. L. J. R. 525 (v.c.) 
referred to. 

Where the plaintiff, who owned adjoining land and was 
employed in Bhopal at the time of the sale which took place at 
Shahjahanpur, made the first demand at Bhopal on getting infor- 
mation from his son who had come from Shahjahanpur, and 
although he deputed his son to go to Shahjahanpur to make the 
second demand, which he did later in the presence of witnesses, 
the evidence disclosed that there was the possibility of an interval 
of nearly two months, or of ten days at least, between the, first 
and the second demand and that the son did not act promptly 
in going to the vendee after he had arrived there from Bhopal, 
held, that as the delay had not been explained by fhe plaintiff, 
the second demand was not performed in compliance with the 
requisition of the law and therefore plaintiff’s suit for pre-emption 
must be dismissed. 

Under the Mohammedan Law there is no hard and fast formula 
which has to be adhered to in performing the first demand. It 
is the intention which must be gathered from the words used and 
the surrounding circumstances. 

SeconD APPEAL from a decree of Basu MAHESHWAR 
Prasad, Additional Subordinate Judge of Shahjahanpur, confirm- 
* S. A. 493 of 1927 7 x 
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Cwm, ing a decree of Basu Mawaray BEHARI Lat, Munsif. 
1929 - M. A. Aziz for the appellant. ; 
— Hazari Lal Kapoor for the respondent. 
MOTAM The following judgments were delivered:— 
ALI KHAN SULAIMAN, J.—This is a defendant’s appeal arising out of a 


Mongm. Suit for pre-emption under the Mohammedan Law. The sale took 


map Israr place on November 13, 1923, at |Shahjahanpur. The plaintiff 
Hasan Kuan who owns the adjoining land was'at that time employed in the 
Sulaiman, J. Bhopal State. His son was living at Shahjahanpur and apparently 
did not convey any information to his father till March following 
when he went to Bhopal personally. The plaintiff made the first 
demand at Bhopal as soon as he received the information from his 
son. He also deputed his son to go to Shahjahanpur to make the 
' second demand. ‘The second demand was made by the son at 
Shahjahanpur later. The defendant contested the claim on the 
ground that no demands had in fact or in law been made as were 
required by the Mohammedan Law. The courts below have 

decreed the suit holding that the demands were duly made. 


So far as the finding of the lower appellate court is a finding 
of fact, it must be accepted. We must therefore assume that the 
plaintiff, when he heard of the sale from his son at Bhopal some 
time in March, 1924, stated that his land adjoined the land sold 
and the vendee, Raja Ali Khan, had no right to purchase it and 
that the plaintiff’s son should “purchase” it on behalf of the 
plaintiff. After that he instructed: his son to go to Shahjahanpur 
and state that the first demand had been made at Bhopal and that 
he should personally make the second demand from the vendee. 
Although the word used by the pre-emptor was ‘purchase’, I think 
that there is no hard and fast formula which has to be adhered to 
in performing the first demand. It is the intention which must 
be gathered from the words used'and the surrounding circum- 
stances. On the facts stated there can be no doubt that the 
plaintiff intended to make the first demand and did make it and 
authorised his son to go to shahjabanpue and make the second 
demand. 

The findings that the second TEN was duly made by the 
son at Shahjahanpur in the presence of witnesses at which there 
was a reference to the first demand and the witnesses were invoked, 

eare findings of fact and must also be accepted. There is no sug- 
gestion that there was any delay in making the first demand. But 
the learned advocate for the appellant has contended before us 
that there was unreasonable delay which has not been explained 
away in the making of the second demand. , We must for the 
purposes of considering this point accept in toto the oral evidence 
produced by the plaintiff which has been accepted by the lower 
appellate court. When the plaintiff was questioned, he was unable 
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to state the date on which he made the first demand. His son also Cm 
has not given the exact date but has stated that he went to Bhopal 1925 
in March and it was on the first day of his arrival that he men- _—— 
tioned that matter to his father. We may therefore take it that MONS, 
sometime in March, the exact date not being known, the first Att Kuan 
` demand was made. The son has further stated that he came to Momm- 
Shahjahanpur and after two or three days of his arrival he went map Israr 
to the house of the vendee to make the second demand and that Hasan Kran 
this demand was made after April 10. He is not in a position Sulaiman, J. 
to give the exact date on which he made the second demand. 
Thus, even accepting the evidence of the plaintiff and his son, 
there is a possibility of an interval of nearly two months between 
the first and the second demand and there was at least an interval 
of ten days between them. No explanation was attempted to be 
offered for this delay. Nor is it clear why the son, after having 
arrived at Shahjahanpur, took two or three days to walk over to 
the house of the vendee in order to make the second demand. 

The question that arises before us is whether in the circum- 
stances of the present case it can be said that the delay was reason- 
able. This would have been substantially a question of fact if the 
learned District Judge had applied his mind to this matter. He 
has however not considered the point at all, and we have there- 
fore to decide for’ ourselves whether there was a delay which 
would invalidate the right of pre-emption. 


That the second demand should also be made as soon as 
practicable is quite clear from the authorities which have been 
cited before us. Indeed, a passage in Baillie’s Digest of the 
Mohammedan Law, Chapter III, page 488 suggests that the 
demand should ordinarily be made within 24 hours. It has how- 
ever been held by the courts that the rule of making the demand 
within one day is ‘not any hard and fast rule and the interval of 
time which might be allowed to elapse depends on the special cir- 
cumstances of each case. I may mention here the case of Mahomed 
Waris v. Hazee Emamoodeen'. But there has never been any ' 
doubt that even a second demand should be made without ‘any 
unreasonable delay and as soon as practicable. In this connection 
I may refer to the case of Golakram Deb v. Brindaba Deb? and 
Nuruddin Mahomed v. Asgar Ali’ as also the Full Bench case of 
Musammat Jumeelun.v. Luteef Hossein’. Their Lordships of the e 
Privy Council, in affirming the judgment of the Calcutta High 
Court in Jadu Eal Sahu v. Janki Koer’, remarked: 

the second formality consists in the repetition of the demand 
with as. little dglay as possible under the circumstances, in the 
presence of witnesses either before the vendor or the vendee or on 
16 W. R. 172 ‘ 26 B. R. 165 
212 C. L. R, 312 t16 W. R. 13, ' 
SEL. R. 39 Cal. 915 at 923229 A. L J. R. 525 : 
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the premises. | 

All the leading commentators including Messrs. Amir Ali, 
Wilson and Tyabji, lay down the rule that the second demand 
should be made as soon as possible ‘or as soon as practicable. This 
being the accepted view of the law, it seems to me that it was in- 
cumbent on the plaintiff to account for the delay which took place 
between the performances of the two demands. It is not sufficient 
for the plaintiff merely to state that he performed the demands 
without explaining why the secorid demand was not made soon 
after the first. No doubt the plaintiff was at the time at Bhopal 
but his son also happened to be there, and yet no prompt steps 
were taken to send him back to Shahjahanpur. Nor did the son 
act promptly in going to the vendee to make the demand after 
he had arrived at Shahjahanpur. {During the interval of six 
months, which intervened between the sale deed and the second 


. demand, the vendee might very well have spent money on the im- 


Sen, J. 


provement of the property. The second demand is to be treated as 
a public affirmation of the making of the first demand and an inti- 
mation to the vendee that the property would be pre-empted. 
A delay of this kind may prejudice the vendee and it may induce 
him to act on the supposition that the right of pre- emption was 
waived. I would therefore allow the appeal and setting aside the 
decrees of the courts below dismiss the plaintiff’s suit ‘with costs 
in all courts. 

SEN, J.—This is a defendant-vendee’ s appeal arising out of a 
suit for pre-emption under the Mohammedan Law founded upon 
vicinage. Mst. Sadran and Mst. Qamran sold a piece of land to 
Mohammad Raza Ali Khan, the appellant, on November 13, 1923 
for Rs.500. The land is situate in Shahjahanpur. The plaintiff, 
who owns property adjoining this land, was at the time when the 
sale took place employed in the Bhopal State. 

Evidence was led to prove that the preliminary formalities of 
talab-i-mawasibat and talab-i-ishtishhad had been duly complied 
with. It has been found by the ‘courts below that the plaintiff 
received news of the sale for the first time at Bhopal through his 
son Khadim Husain, who went to see his father. The plaintiff 
immediately, on receiving this Bey: performed an immediate 
demand in. these words 

yih arazi hamare arazi se mili hui hai Munshi Mohammad Raza 
Ali Khan ko koi hag kharidari karne ka.nahin tum is arazi ko 
hamare liye kharid lo. 

The plaintiff charged his son with performing the second 
demand at Shahjahanpur, and it is alleged that the second demand 
was duly performed at Shahjahanpur by Khedim Husain in the 
presence’of witnesses. The courts below have accepted the evidence 
produced by the plaintiff in proof, of the two demands and have 
given the plaintiff a decree. 
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It is contended that the talab-i-mawasibat was not performed ayn 
‘in accordance with the prescriptions of the Mohammedan Law. 
Under the Mohammedan Law no set formula is necessary for the 
performance of the immediate demand. The words, employed Moxam- 
by the plaintiff, amount to an expression of his intention to pre- MA? Raza 


1929 


° Š : Aur KHAN 
empt and must be taken to have been in substantial compliance v. 
with the requisitions of the Mohammedan Law. Rees 


“The exact date, when the first demand was performed, cannot Hasan KHAN 
be known from the record; only this much is known that the 
news of the sale was brought to the pre-emptor by his son some- 
time in the month of March, 1924. The plaintiff appointed his 
son as agent with a view to perform the second demand at Shah- 
jahanpur. This demand could be made either in the presence of 
the vendor or the vendee or on the premises sought to be pre- 
empted. It was necessary therefore for Khadim Husain to under- 
take a journey from Bhopal to Shahjahanpur in order to be able 
to perform the second demand on behalf of his father. The 
evidence discloses that Khadim Husain did not leave Bhopal with- 
in a reasonable time of the first demand having been made. In- 
deed, he admits that the second demand was not performed till 
‘sometime after April 10, 1924, and that he did not perform the 
second demand: till after two or three days of his arrival in Shah- 
jahanpur. 

i Tt is argued that there was an unreasonable delay in the per- 
formance of the second demand and that this is a circumstance 
which is fatal to the plaintiff’s suit. The legal aspect of the case 
presents no difficulty. The second demand had to be performed, 
according to the canons of Mohammedan Law, within a reasonable 
time of the first demand and without any unreasonable delay. The 
final word on that subject has been said by the Privy Council in 
re Jadu Lal Sabu v. Janki Koer*®:— “ 
The second formality consists in the repetition of the ‘demand’ 
with as little delay as possible under the circumstances, in the 
presence of the witnesses either before the vendor or the vendee 
or on the premises. 

There can- be no doubt that the second demand was not made 
without unreasonable delay and the delay has not been explained 
or accounted for by the plaintiff. Under these circumstances, I 
must, in agreement. with my learned colleague, hold that the second 
demand was not performed i in due compliance with the requisition ° 
of the law. The result is that the appe ought to succeed and the 
plaintiff’s suit Be dismissed. 

By THE Courr—The appeal is allowed, the decrees of the 
courts below are set aside and the plaintiffs suit dismissed with 
` costs in all courts. 
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Appeal allowed—Decrees set aside 
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RAM KUMAR MOHAN LAL OF AGRA—IN THE MATTER.OF* 

Income-tax Act (XI of 1922), Section 27—Sufficient cause for not 

making a return of income—What does not amount to—Best judg- 
ment assessment—W hen cannot be cancelled. 

The assessees applied for cancellation of the best judgment 


assessment, which took place on January 25, 1928, on the ground | 


that the account books had been produced in a criminal case 
which had been disposed of in October, 1927. The income-tax 
officer asked the assessees’ representative to produce a copy of the 
application that he had made; for return of the books, but he 
failed to do so within the time allowed. Held, that the income-tax 
officer was perfectly justified in refusing to review his order as 
the assessees was not prevented: by sufficient cause from making a 
return of his income within the meaning of Section 27 of the 
Income-tax Act. 

REFERENCE under Section 66(2) of the Indian Income-tax 

Act, 1922. 

Hazari Lal Kapoor for the applicant. 

Uma Shankar Bajpai for the Crown. 

The judgment of the Court was delivered by 


MUKERJI, J.— This is a reference by the learned Commis- 


sioner of Income-tax for an answer on the question, 
whether in the circumstances of the case, the assessee was pre- 
vented by sufficient cause from making a return of his income 
within the meaning of Section |27 of the Income-tax Act? 

The facts of the case are given in the ‘statement of the case’. 
The case is a very simple one. There was an assessment of income- 
tax to the best of the judgment, on January 25, 1928. The 
assessees applied for cancellation of the assessment under Section 27 
of the Income-tax Act. The assessment could be cancelled pro- 
vided the assessees could prove that they were prevented by suff- 
cient cause from making the return required by Section 22 of the 
Income-tax Act. In this particular case it is said that there was a 
criminal case pending and the books of account had been produced 
in that case, The criminal case was disposed of in October, 1927 
andthe best judgment assessment was made on January 25, 1928. 
The representative of the assessees] firm, who appeared before the 
income-ta¥ officer, was asked to produce a copy of the application 
that, he said, he had made for return of the pooks. He had over 
one month’s time to do this, but could not produce a copy. In 
the circumstances, the income-tax officer refused to review his 
order. We think that he was perfectly justified. e 
Our answer to the question is in the negative. 

Reference answered in the negative 
Misc. Case 957 of 1928 f 
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A MALIK SINGH AND OTHERS (Plaintiffs) 
E versus 
SHIAM LAL AND OTHERS (Defendants) * 

 Pre-ein ption—Re-transfer by vendee on date of -institution of suit but 
before epey of beriod of limitation, efect of—Subsequent pur- 
chaser impleaded in suit—Resistance of claim both on strength of 
sale deed and preferential right—Transfer of Property Aci, Sec- 
tion 52—Lis pendens, doctrine of—Applicability of, to vendees. 

On July 8, 1924 and September 1, 1924 A purchased shares 
in a village under two sale deeds from two co-sharers for 
Rs.15,000 and Rs.18,000 respectively. On July 7, 1925 present 
plaintiffs brought a suit to pre-empt both these sales and on the 
same day A presented for registration a sale deed in favour of 
B (contesting defendant) under which the two shares’ were 
transferred in lieu of Rs.33,000. This amount was not paid in 
cash but-defendant executed a mortgage for Rs.44,200 hypo- 
thecating property transferred to him as well as some other 
property. On October 8, 1925 plaintiffs impleaded B as defend- 
ant in their suit and got the plaint amended by adding “that sale 
deed in B’s favour was fictitious and ineffective because it was 
taken during pendency of the suit”. The position that the 
sale deed in favour of B was fictitious was abandoned at the 
trial and plaintiffs took their stand on Section 52 of the Transfer 
of Property Act. The trial court dismissed the suit. Held, 
(1) that this case was governed by the principle laid down by 
the Full Bench in Manpal v. Sahib-Ram, 1. L. R. 27 All. 544==2 
A. L. J. R. 428; (2) that the doctrine of lis pendens governs 
vendees in pre-emption suits and if B were taking his stand on 
the sale deed in his favour he would be prevented by that 
doctrine from depriving the plaintiffs of their right of pre- 
emption. But where the right to take the property from the 
original vendee is claimed by virtue of preferential right of pre- 
emption, the claim is based not on the sale deed but on para- 
mount title, and a pre-emptor may either go to court and sue 
for pre-emption or may induce the vendee to re-transfer the 
property to him thereby avoiding such suit. Bhiki Mal v. Debi 
Sabai, I. L. R. 47 All. 923=23' A, L. J. R. 615 followed. 

(3) That inasmuch as B had obtained his deed before the 
expiry of the period of limitation for pre-emption and paid the 
exact amount of price which had been paid by the vendee to the 
vendor, he was entitled to succeed even having regard to the 
provisions of Section 52 of the Trarisfer of Property Act, and 
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he could fall back upon his right of pre-emption independently 5 


of his rights as a vendee of the sale deed of July 7, 1925, his 
preferenttl right as against the present plaintiffs being not 
. disputed. 
~^.. - Bachan Singh v. Bijai Singh, 1. L. R. 48 All, 221=24 A. L. 
~a J. R 130 referred to and- Jagrup Singh v. Indrasan Pande, 
24 A. L. J. R. 325 followed. -~ - 
*F, A. bO1 of 1926 
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Fmsr APPEAL from a decree of Basu Peary Lat RASTOGI, 


Subordinate Judge of Aligarh. 


Panna Lal for the ae 7 
Kailas Nath Katju for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is a plaintiffs’ appeal arising out of a 


> suit for pré-emption. On July 8, 1924 and September 1, 1924, 


Shiam Lal purchased shares in a village under two sale deeds 
from two different co-sharers for Rs.15,000 and Rs.18,000 res- 
pectively. On July 7, 1925, a suit for pre-emption was brought 
by the present plaintiffs to pre-empt both these sales. On the 
same day, about two hours after the filing of the plaint, a sale 
deed by Shiam Lal in favour of the contesting defendant, Umrao 
Singh, was presented for registration under which the two shares 
were transferred in lieu of Rs.33,000. The whole amount was 
not paid in cash and Umrao Singh executed a mortgage deed 
for Rs.44,200 hypothecating the property transferred to him as 
well as some other property belonging to him. On October 8, 
1925, the present plaintiffs impleaded Umrao Singh in their suit 
and got the plaint amended by adding his name therein and also 
a new paragraph No. 7A, in which it was alleged that the sale 
deed in his favour- was fictitious and nominal and was ineffective 
because it was taken during the pendency of the suit. The 
position that the sale deed in favour of Umrao Singh was fictitious 
was abandoned at the trial. The plaintiffs took their stand on the 
provisions of Section 52 of theiTransfer of Property Act and 
contended that the transfer in favour of Umrao Singh was in 
no way binding upon them. 

The learned Subordinate Judge has upheld Umrao Singh’s 
defence that inasmuch as he was‘a co-sharer as well as a relation 
of the vendor and had a preferential right of pre-emption, he 
was entitled to resist the plaintiffs’ claim on the strength of the 
sale deed taken by him. | 

That the doctrine of lis pendens governs vendees in pre- 
emption suits is now well settled. We may refer to the case of 
Bhikhi Mal v. Debi Sahai'. The point which arises in this appeal 
is However slightly different. If Umrao Singh were taking his 
stand only on the sale deed in his favour, he would be prevented 
by that doctrine from depriving! the plaintiffs of their right of 
pre- emption. On the other hand, if he is claiming the right to 
take the property from the original’ vendee by virtue of his own 
preferential right of pre-emption, he is not basing his claim on 
the sale deed but on his paramount title. A pre-emptor may 
either go to court and sue for pre-emption, or may induce the 
vendee to re-transfer the property to him, thereby avoiding such 
suit. A private transfer of this kind can be an acknowledgment 
of such right of pre-emption and an acceptance of his claim, 
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` and may be made .to,him in recognition of his right. That a 


pre-emptòr can acquire property by private deed from the vendee 
has been recognised by this Court in several cases to which we 
shall refer presently. The learned advocate for the appellants 
contends that in view of the provisions of Section 52, the de- 
fendant, Shiam Lal, was prevented from dealing with the pro- 
perty during the pendency of the suit, and that therefore the 
only course open to Umrao Singh, if he wanted to claim the pro- 
perty by pre-emption, was to institute a suit. It is however 
clear that Umrao Singh obtained his deed before the expiry of 
the period of limitation for pre-emption, and ‘paid the exact 
amount of price which had béen paid by the vendee to the vendor. 


A somewhat similar case arose in Manpal v, Sahib Ram’. 
Although the Full Bench did not consider it necessary to express 
any opinion on the effect of Section 52 of the Transfer of 
Property Act, they did hold that if the plaintiff got his plaint 
amended and did implead the subsequent purchaser who had a 
preferential right of pre-emption, it was no longer open to him 
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to object to the finding as to his preferential right upon the issue - 


raised at his invitation and to say that the court should‘ disregard 
it. On fact the’ present case is similar to the case before the 
Full Bench and is governed by the principle laid down by it. 


Furthermore, we are of opinion that even having regard to 
the provisions of Section 52, the defendant must succeed. Umrao 
Singh acquired this property before his right to pre-empt it was 
lost to him. In the case of Bachan Singh vw. Bijai Singh? two 
suits for pre-emption had been filed by rival pre-emptors having 
equal claims, and on the date of the filing of the second suit the 
vendees sold the property in suit to another person having an 
equal right of pre-emption with the two sets of plaintiffs. This 
was a private transfer made at the time when the limitation for 
pre-emption. had not expired. : This-last mentioned transferee 
was on equal footing with the co-sharers who were claiming pre- 
emption. The Bench held that these three sets were entitled to 
dividé the property proportionately’ among them, treating the 
purchaser under a private deed on the same footing as those who 
had brought the suit. By not allowing the co-sharer to retain 
the whole property which he had purchased under a private deed, 
the learned Judges recognised the applicability of the principle 


of lis pendens. On the other hand, by allowing him to retain * 


one-third of .the property, they accepted: the principle that a 
pre-emptor ned not necessarily bring a suit for pre-emption, 
but’ may acquire the property direct from the vendee. We 
think that the principle underlying that decision applies to the 
present case, and Umrao Singh is entitled to fall back upon his 
right of pre-emption independently’ of his rights as a vendee of 
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the deed of sale dated July 7, 1925. It is not disputed before 
us that Umrao Singh being both !a co-sharer and a relation of 
the vendor, has a preferential right as against the present plaintiffs. 
In these circumstances he is entitled to retain the whole of the 
property. Jagrup Singh v. Indrasan Pande’. , 

The plaintiffs? suit must accordingly fail and the appeal is 
accordingly dismissed with costs. ! 
Appeal dismissed 
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MADAN MOHAN SINGH (Defendant) 
versus 
NARAIN SINGH (Plaintiff) * 

Civil Procedure Code (V of 1908); Schedule Il—Decree passed in 
accordance with award—No objection raised—-When decree can- 
not be treated as nullity—Arbitrator’s power to decide question 
of jurisdiction—Subsequent litigation—Effect of-—New bar of res 
judicata—W hat does not amount to. 

Arbitrators have power to decide questions of jurisdiction and 
they can do so, They are judges of law as well as judges of 
fact and their error in law does not vitiate their award. i 

Where the arbitrators appointed by the Court at the request 
of the parties made an award finding that a wakf executed by 
the grand-father of the parties was invalid and proceeded to 
incorporate the agreement of ‘the parties in their award and 
directed how the parties should separately manage portions of 
the property in order to carry out the wishes of their ancestor, 
and in the application filed before the court, no objection was 
taken to the division of management or to the decree for 
possession of part of the property in favour of plaintiff-res- 
pondent as manager, and the rétention by the defendant of the 
other part of the property as! mutawalli thereof according to 
the conditions of the award, held, that the court had no option 
but to pronounce a decree in accordance with the award, that 
the decree was binding on the parties thereto and it could not be 
treated as a nullity because the: arbitrators had wrongly decided’ 
a mixed question of fact and law which had arisen before them. 

Ghulam Khan v. Muhammad Husain, I. L. R. 29 Cal. 167= 
29 I. A. 51 followed. 

The invalidity of the award! ought to have been challenged 
before.the Subordinate Judge under Schedule II of the Code of 
Civil Procedure. 

Lutawan v. Lachiya, I. L. R36 All. 69=12 A. L. J. R. 57 

s referred to. l 

Where in a subsequent litigation for partition which also 
resulted in an award, a reference was made to*the dedication 
merely by way of expressing a pious wish that the parties should 
think it their duty to serve their family dgities and repair the 
temple whereas plaintiff-respondent claimed that he alone had 
the exclusive right to do so, held, that this stray remark which 

*F, A. 82 of 1926 
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was not incorporated in the operative portion of the award 
did not amount to a fresh adjudication which would supersede 
the previous decree. 
First APPEAL from a decree of Basu GirisH Prasan, Addi- 
tional Subordinate Judge of Budaun. 
Nihal Chand Vaish, Kailas Nath Katju and P. M. L. Varma 
for the appellant. ; 
Iqbal Abmad, Harnandan Prasad and Narain Prasad Asthana 
for the respondent. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is a defendant’s appeal arising out of 
a suit for. recovery of possession of immovable property by 
avoidance of a decree passed in terms of an award in 1922. The 
grounds on which the decree is sought to be avoided are set forth 
in paragraph 16 of the plaint, the first four being to the effect 
that the award itself was contrary to an earlier waqfnama and 
was invalid in law, and the last one that the decree was fraudu- 
lently obtained. The plaintiff and the defendant are both grand- 
sons of Sukha Singh from his sons Bija Singh and Bhajja Singh 
respectively. It was the plaintiff’s case that Sukha Singh had 
made a valid waqf in 1887 under which the management of the 
entire dedicated property would come to the plaintiff and the 
defendant was wrongfully in possession of half of that property. 
The defendant denied that Sukha Singh had any power to make 
a valid waqf and pleaded that the arbitration award and the 
decree were binding on the plaintiff and that no fraud had ever 
been practised. 


The learned Subordinate Judge has come to the conclusion 
that the plaintiff has failed to establish any fraud or misrepre- 
sentation which would entitle him to avoid the decree of 1922. 
But his finding is that the waqf of 1887 was really valid, and as 
it was a public waqf, the arbitrators had no power to direct that 
the two branches should manage portions of the dedicated pro- 
perty separately. In his opinion the award was ultra vires and 
the decree passed upon it was a nullity. The learned Subordinate 
Judge has not gone on to hold that the effect of a subsequent 
litigation of 1925, which also resulted in an award» was to 
create any bar of res judicata against the defendant. He has 
however relied on this subsequent pronouncement as being 
worthy of greater reliance on the question of fact whether there 
had been a valid dedication in 1887. . 


The facts are that on July 11, 1887 a registered tamliknama 
was executed by the gsandfather of the parties, viz., Sukha Singh, 
under which shares in several villages were dedicated and set 
apart for the expenses of a teple in Sabalpur. Mutation of 
names as trustee was duly effected. After the death of Sukha, 
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his eldest son Bija’s name was entered and when Bija died, the 
name of his younger brother Bhajja was entered. At this time 
the present plaintiff was a baby in arms, being a few days old. 
In 1922 Bhajja applied for a partition of the property covered 
by the tamilknama in the revenue court and objection was 
raised by Narain Singh, the present plaintiff. The revenue court 
referred the objector to the civil court. Accordingly Narain 
Singh instituted a suit in the civil court against Bhajja Singh on 
May 1, 1922. He claimed a declaration that the plaintiff was 
a mutwalli of the endowed property and asked for possession, 
if necessary. Before the time for the filing of the written 
statement arrived, the parties agreed to tefer their dispute to 
certain arbitrators, and an application dated May 15, 1922 was 
presented before the court. The matter was referred to the 
arbitrators named, and the court directed that the defendant do 
file his written statement before the arbitrators. Bhajja Singh 
filed an elaborate written statement on June 10, 1922 before 
the arbitrators. In this he challenged the validity of the tamlik- 
nama and denied the creation of any valid endowment or the 
right of the plaintiff to take possession of the entire estate as 
manager. It is not necessary to refer to the other numerous pleas 
taken by him. On June 19, 1922, the arbitrators framed no 
less than seven issues, the first one of which was whether the 
property in question formed parti of the joint ancestral property 
of the family of Thakur Sukha Singh and his sons, and whether 
Thakur Sukha Singh had a right to make a waqf of it or not. The 
last issue was whether Madan Mohan Singh (Bhajja’s son) should 
necessarily be made a party to the.suit or not. On June 24, 1922, 
the arbitrators delivered their award and the same, along with an 
application filed by the parties, was incorporated in the decree 
of the court. In the award, after setting forth the issues which 
had been framed, the arbitrators proceeded to decide them seriatim.. 
Under issue No. 1 they recorded, the finding that it was proved 
that the property in dispute was a part of the ancestral and joint 
family property of Sukha Singh and his sons, and under the cir- 
cumstances the transfer made by one member without the consent 
of the other members of the joint family was invalid according 
to law. ey then proceeded to state that at that time the parties 
to the suit were agreed to fulfil, the wishes of their ancestor so 
far as it might be possible, and with that object they with mutual 
consent prepared the necessary statement of the incomes and 
expenditures and rendered themselves separately liable for carry- 
ing out the object for which the tamliknama was executed. They 
then proceeded to state that it seemed proper to them also that 
the parties to the suit should act up to the conditions relating 
to the worship of the deities installed in the temple. In their 
finding they referred to the statement which had been prepared by 
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the parties and which was appended-to the award. In their finding Cv™ 
on issue No.7 they came to the conclusion that it did not seem 1929 
necessary to make Madan Mohan Singh a party to the suit inasmuch - —— 
as his guardian, Thakur Bahajja Singh, was a party and could very MADAN 
well protect his rights. They then passed a decree fot possession Siwen 
over four biswas and odd in favour of the plaintiff-as manager and oy 
mutwalli and as regards the rest as proprietor. In the list appended ‘gow 
to the award it was stated that the parties had given 
their consent to do their best to fulfil the wishes of their 
ancestor and to abide by the proper instructions which the 
arbitrators might. issue in respect thereof and to act up to 
the same in future. Separate lists of expenses which were to be 
made by Thakur Bhajja Singh and his sons and representatives 
and those which were to be-made by Thakur Narain Singh, his 
sons and representatives, were shown, and in the final note it was 
further stated that in order to fulfil this object it had been decided 
by the arbitrators with the consent of the parties that the manag- 
ment of the twenty biswas zamindari should. be entrusted to 
both the parties in equal shares, each party having the duty cast 
upon it to feed Brahmans and perform other functions. The 
application of June 24, 1922, filed by the parties in which two 
clerical mistakes -occurring in the award had been pointed out, 
was also incorporated in this decree. In this application there 
‘was a prayer that a decree for possession of four biswas and odd 
should be passed in favour of the plaintiff as manager and mutwalli, 
and the remaining property in dispute should remain in the 
possession of Thakur. Bhajja Singh as manager and mutwalli 
thereof according to the conditions laid down and the award 
made by the arbitrators. - S 

The finding of the court below that no fraud or misrepre- 
sentation has been established has not been challenged before us. 
The plaintiff is accordingly not entitled to avoid this decree on 
any such ground. ` : 3 

The court below instead of first proceeding to ‘decide whether 
this decree operates as a bar of res judicata has thought fit to 
consider the question of the ‘validity of the waqf made by Sùkha 
Singh in the first instance. There was no direct evidence before 
the court to show that the property dedicated by Sikha Singh 
was his self-acquired property. The learned Judge however 
thought that ‘the arbitrators in a way. had shirked to tackle 
with the issue’ and decided that the property was a part of the joint 
ancestral propefty. The learned Judge thought that they meant 
to say that although it was acquired by Sukha Singh it was ‘thrown 
in with the joint family property’ and became. a part and parcel 
of it. It is not easy to understand on what ground this inference 3 
is drawn. The arbitrators in their judgment had distinctly stated 
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that after having enquired about the facts relating to the case 
and thought over the evidence ' produced by the parties they 
found it proved etc. The learned Judge had before him the pro- 
nouncement of those arbitrators and an expression of opinion in 
a subsequent litigation of 1925 to which we shall refer later, and 
thought that the latter being more recent was worthy of greater 
reliance. He admitted that the oral evidence on the point on 
either side was unconvincing, and particularly that the plaintiff 
and two of his witnesses who had sworn that the property was 
self-acquired were giving hearsay evidence and could have no 
direct knowledge of the matter. ; Relying however on a passage 
in the latter award he recorded a finding that the property was 
the self-acquired property of Sukha Singh.. He then followed 
it up with the finding that the waqf created by him was valid 
and binding on the parties. Having this finding in view, he 
proceeded to consider the award of 1922. He conceded that the 
grounds of the invalidity of the said award ought to have been 
raised by way- of objection after the award was filed in court 
and before the decree was passed, and he expressed a doubt 
whether the plaintiff can raise that point now. He however held 
that the endowment was of a public character and there was 
accordingly no bar against the plaintiff from raising the question. 
He has referred to a few cases in his judgment, but none of the 
cases referred to by the learned Subordinate Judge is directly in 
point, and goes to the length of laying down that a trustee is 
not personally bound by a decree passed against him. 

In our opinion the fallacy underlying the reasoning adopted 


_by the court below lies in the supposition that because according 


to the view taken by the court below the wakf of 1887 was 
really valid, the arbitrators acted without jurisdiction in going 
contrary to its provisions. “As observed by their Lordships of 
the Privy Council in the case of Ghulam Khan v. Muhammad 
Husain’, the arbitrators have power to decide the question of 
jurisdiction and they can do so. They may err in law, for arbi- 
trators are judges of law as well as judges of fact, and their 
error in law does not vitiate their award. An award having 
been made and not having been corrected or modified, and no 
application having been made to set it aside or such an applica- 
tion having been made but refused, the court had no option but 
to pronounce a decree in accordance with it. We have pointed 
out that on the pleadings before the arbitrators the question 
whether the wakf of 1887 had been validly made or not was a 
matter in issue. They recorded a clear finding that it could have 
been validly. made. It is wholly irrelevant now to consider 
whether their finding was right or wrong. We cannot sit in 
judgment over their expression of opinion. Having found that 
LR. 29 Cal. 167=29 L A. st” i 
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the wakf of 1887 was invalid, they certainly did not act without 
jurisdiction if they proceeded:'to incorporate the agreement of 
the parties in their award and directed how they should separately 
manage portions of the property in order to carry out the wishes 
of their ancestor. Reading their finding on page 85 and the way 
in which the parties had agreed to separately manage different 
portions of the properties and fulfil the objects mentioned 
in the wakf and tamliknama of 1887, we are convinced 
that the effect of the award was to hold that no valid 
wakf had been in reality created in 1887, but that the parties 
agreed that théy should create a new wakf subject to the condi- 
tions agreed upon which were all embodied in the award. It is 


noteworthy that in the application which was filed before the- 
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court, no objection was taken to the division of the management ` 


nor was any objection taken to the decree for possession of 
part of the property in favour of the plaintiff as manager and 
the retention by the defendant of the other part of the property 
in his capacity as manager and mutwalli thereof according to the 
conditions laid down in the award. We therefore fail to see in 
what way it can be said that the arbitrators were acting without 
jurisdiction and that their award was ultra vires. In our opinion 
“the invalidity of the-award ought to have been challenged before 
the Subordinate Judge under Schedule II of the Code of Civil 
Procedure. It is clear from the provisions of Rule 15, Sub-clause 
(c) that the award could have been set aside if it was in any way 
“invalid”. Lutawan v. Lachiya®. No such objection having been 
raised and the decree having been passed, we are of opinion that 
the decree is binding on the parties thereto, and it cannot now 
be treated as a nullity because the arbitrators had wrongly decided 
a mixed question of fact and law which had arisen before them. 

The learned advocate for the respondent has taken a new 
ground in support of the decree which has not been mentioned 
by the learned Subordinate Judge. His contention is that the 


effect of the subsequent litigation of 1925 was-to create a new - 


bar of res judicata against the defendant. On August 1, 1923, 
Bhajja Singh filed a suit for partition. In paragraph 3 af his 
plaint he clearly stated that the ancestor of the parties had made 
a wakf of a portion of the zamindari property which was the 
subject-matter of .dispute in the suit of 1922, and the matter 
terminated in an award, and that at that time there was no dis- 
pute in respect thereof. The lists appended to the plaint as 
printed in pages 127 and 128 show that the dedicated property 
was excluded from the plaint. . In the written statement that was 
filed by Narain’ Singh, all the allegations contained in the plaint 
were not admitted, but the last paragraph No. 12 shows that the 
defendant did not want to raise any controversy with regard to 


the plaintiff’s allegations relasing to this wakf property. He 
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stated that the contesting defendant was taking other proceedings 
in respect thereof. The award which is printed on page 141 does 
not show that the plaint was at all in controversy between the 
parties. It goes on to say that certain villages which are named 
are sought to be partitioned and then states 
the remaining -property, viz., some villages, were personally 
acquired by Thakur Sukha Singh, the ancestor of the parties, 
and he had full power to transfer them in every way. He had 
dedicated. the said villages to Sri Thakurji and Mahadeoji 
installed in the temple in the village Sabalpur. The parties 
should think it their duty to serve Sri Thakurji and Mahadeoji 
and they should get the temple repaired as soon as possible 
and this will be a source of benefit to the soul of their ancestor. 


. The learned advocate for the respondent contends before us 
‘that this amounts to a fresh finding in favour of the validity of 
the wakf and therefore supersedes the previous decree. We are 
unable to accept this argument. The property was not in dis- 
pute in the suit, and the parties had not called upon the arbitra- 
tors to adjudicate upon their respective claims in respect of such 
property. The reference to the dedication, which by the way 
neither names the villages specifically, nor mentions the date of 
the deed, was by way of expressing a pious wish that the parties 
should think it their duty to serve their family deities and repair 
the temple. Furthermore, if this passage were to be taken strictly 
literally, it reaffirmed the right of :both the parties to save their 
deities and repair the temple, whereas it is the plaintiff’s case now 
that he alone has the exclusive right to do’so. In our opinion 
this stray remark which was not incorporated in the operative 
portion of the award does not amount to a fresh adjudication 


` which would supersede the previous decree. 


The last point urged before us is that in view of the fact 
that Bhajja Singh is dead, his ‘son, Madan Mohan, cannot take 
advantage of the arbitration award be 1922. We think that there 
is no force in this contention.’ The arbitrators did remark that 
Madan Mohan was represented by his guardian and father, 
Bhajja Singh, who was there to protect his right. Madan Mohan 
is not trying to go behind the decree. Bhajja Singh, his father, 
certainly represented him. It seems ito us that the present plaintiff, 
Narain Singh, who was himsélf a party to the’ previous decree, 
cannot avoid it by saying that Madan Mohan might have repudiated 
«he decree although he is prepared now to accept it. As regards 
the binding nature of the decree on the sons and representatives 
of the parties to thé suit there are clear recitals in the award and 
the lists prepared by the parties which were incorporated in it. 

We are accordingly of opinion that the learned Judge was 
wrong in holding that the plaintiff' can treat the previous decree 
of 1922 as a nullity and recover pogession of the property which 
was given to Madan Mohan’s father Bhajja Singh in 1922. 
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. We accordingly allow this appeal and setting aside the decree  Civn. 


- of - the court below, dismiss the plaintiff's suit with costs. 1923 
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‘SAH RAMCHAND (Plaintiff) : ee 
- versus. pron 
PANNA LAL AND ANOTHER (Defendants)* 1929 

Civil Procedure Code, Order 41, Rules 1, 4—Amendment of memo- yy 18 

randum of appeal—Valuation, reducing the amount of—Court- z 

fee, basis for payment of. - MUKERJI, J. 

It is always open to a plaintiff or an appellant to reduce his Nuamar- 
claim and effect a saving of court-fee if otherwise permissible. pene J 
In so far as he submits to the decree appealed against, it becomes 
final, and the appeal is limited to the amount in contest on 
which alone court-fee need be paid.’ 

In a suit for redemption of a mortgage without payment of 
any amount or in the alternative on payment of Rs.3,661 the 
court of first instance decreed the claim on payment of Rs.27,000 
within the usual period of grace. On appeal to the District 
Judge the plaintiff valued his appeal at’ Rs.3,203-10-0. By an 
order dated January 7, 1926, it was ruled that the court-fee 
ian should be calculated on Rs.27,000, which was held to be 
the valuation of the appeal, and time was granted to make 
good the deficiency. Before the expiry of the period, the 
appellant filed an, application to the effect that out of Rs.27,000 
found to be due on the mortgage the plaintiff withdrew his 
contest to the extent of Rs.12,894 confirming his appeal to 
Rs.14,106. The deficiency in court-fee.was made good to that 
„extent and it was prayed that notice be issued to the opposite 
party. 

The lower appellate court dimad che appeal in default of 
compliance with the order of the court. 

Held, that the application ‘was, in substance, ‘one seeking to , 
amend the valuation of appeal by foregoing part of the claim 
and the deficiency having been made good within the, time 
allowed, the appeal ought not ‘to have been dismissed on the 
~ground ‘stated by the lower appellate, court. 

SECOND APPEAL from a decree of E, BENNETT Esq., Dis- 
trict Judge of Agra, confirming a decree of Basu LAKSHMI 
‘NaRAIN TaNnpaNn, Subordinate Judge of Agra. 

Iqbal. Abad and Uma Shankar Bajpai for the appellant. 

Narain Prasad Asthana for the respondents. 

The judgment of thè Court was delivered by, 

NI1AMATULLAH, J.—This is an appeal from the decree dated Nramat- 
February 17, 1926, passed by the learned District Judge, Agra, */ab,]. 
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purporting to dismiss the plaintiff-appellant’s appeal before hin 
for-non-payment of court-fee within a time granted for deficienc 
therein being made good. 


The plaintiff-appellant brought the suit out of which th 
present appeal has arisen for redemption of a mortgage withou 
payment of any amount, or, in the alternative, on payment o 
Rs.3,661. The court of first instance decreed the claim on pay 
ment of Rs.27,000 within the usual period of grace. The plaint 
iff appealed to the District Judge'of Agra valuing his appeal a 
Rs.3,203-10-0. By an order, dated January 7, 1926, the learne 
District Judge ruled that the court-fee payable on appeal shoul 
be calculated on Rs.27,000, which was held to be the value of th 
appeal before him. Three weeks’ time was allowed to the plaintii 
to make good the deficiency. An extension of two weeks w: 
allowed subsequently. Before the expiry of the period withi 
which deficiency in the court-fée should have been made good, a 
application was presented on behalf of the plaintiff-appellant o 
February 9, 1926, which declared that out of Rs.27,000 foun 
to be due on the mortgage the plaintiff withdrew his contest t 
the extent of Rs.12,894, leaving Rs.14,106 to which the appe: 
was confined. The court-fee on this sum amounted to Rs.610 c 
which Rs.165 had already been. paid and court-fee stamps of th 
value “of the remaining Rs.445 were put in. The applicatio 
prayed i l 





i 
that the valuation of the appeal is fixed at Rs.14,106, an 
notice be now issued to the opposite party. 


The learned District Judge did not give effect to the praye 
contained in the application already referred to and dismisse 
the appeal by an order which runs'thus: 

I do not see any reason to revise the order of January 7, 192: 
and the reasons given appear unsound. As the period allowe 
for depositing the extra court+fee has elapsed (on February 1 
1926) and the extra court-fee: has not been deposited, I dismi 
the appeal in default of compliance with the order. 


We are unable to agree with the learned District Judge th: 
the plaintiff’s application dated February 9, 1926, was one pray 
ing for reconsideration of the order, dated January 7, 1926. I 
substance ìt was one seeking to amend the valuation of appe: 
by foregoing part of the claim made in the original memorandw 
of appeal and by confining it to lesser amount, viz., Rs.14,10: 
It is always open to a plaintiff or an appellant to reduce his clai 
and effect a saving of court-fee if otherwise perfnissible. In : 
far as he submits to the decree ‘appealed against, it becomes fina 
and the appeal is limited to thei amount in contest on whic 
alone court-fee need be paid. The prayer in the concluding pa: 
of the application dated February }9, 1926, 


that the valuation of the appeal be fixed at Rs.14,106 
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clearly cae what the object of the plaintiff-appellant was. He 
would have been well advised if consequential amendment in the 
memorandum of -appeal were prayed for, but the substance of 
what he desired is clearly borne out by the application. 

. Having regard to the nature of the application; dated 
February 9, 1926; above indicated, and to the fact that the 
requisite court-fee was paid within the five weeks allowed by the 
order, dated January 7, 1926, we are of opinion that the learned 
District Judge was. not justified in dismissing the appeal on the 
ground on which he dismissed it. 

We, therefore, set aside the decree of the learned District 
Judge appealed against and direct that_ the plaintiff-appellant’s 
appeal before him be heard and disposed of on the merits after 
o formal amendment: of the memorandum of appeal is made 

y 
There is nothing t to show that the respondents opposed the 
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application, dated February 9, 1926, before the learned District - 


Judge, though they contested the appeal before us. The appellant 
will, under the circumstances of the case, receive half of his 
costs in this Court from the respondents. The costs in the court 
below will abide the result. 


Decree set aside 


PARAS RAM SINGH (Plaintiff) 


versus 
RAJ KUMAR SINGH anp orners (Defendants) * 


N. W. P. Tenancy Act (II of 1901), Section 10—Morigage by con- 
ditional sale—Foreclosure decree—Ex-proprietary _rights—When 
cannot be dequied-- Ere prapto Aioria with a stranger— 

ect o 
a ee regard to the provisions of Section 10 of ‘the old 
Agra Tenancy Act, ex-proprietary rights could not be acquired 
on the foreclosure of a mortgage by conditional sale unless there 
was a -sale in execution of a decree-or order, or there was a 
voluntary alienation. 

Alexander Jobn Forbes vV. Amir-un-nissa Begam, 10 M. I 
A. 340 referred to. 

Where the ‘vendees associated themselves with presons who 
were neither ex-proprietary tenants nor .co-sharers in the mahal, 
‘they lost their right to resist a claim for pre-emption. 

SECOND ARPEAL from a decree of Mautvi MUHAMMAD ALI 

_ Ausat, District Judge of -Ghazipur, reversing a decree of MAULv1 

` MUHAMMAD Jonam, Munsif of Saidpur. 

Kamla Kant Verma for the appellant. 
Narain’ Prasad Asthana (for whom Kedar Nath)for the 
respondents. 
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The judgment of the Court was delivered by 

SULAIMAN, J.—These four connected appeals arise out of 
four separate suits for pre-emption. On March 18, 1925, Mst. 
Rajkali Kunwar sold a 2 pie share in ten villages to three vendees, 
Raj Kumar, Paras Ram and Ram Raj Singh, for Rs.500 without 
any specification of shares. The suits were decreed by the first 
court on the ground that Ram Raj was a stranger, and the 
plaintiffs had therefore a right to pre-empt the property against 
all the vendees. The learned District Judge has allowed the 
appeals and dismissed the suits. His judgment is based on the 
findings that Raj Kumar is a recorded co-sharer, that Paras Ram, 


although not recorded, is the brother of Kagji who is a recorded ` 


co-sharer and with whom he forms a joint Hindu family, and 
that Ram Raj is an ex-proprietary tenant in this mahal though 
not in the villages in which the shares are situated. 

It is not disputed before us that Raj Kumar is a recorded 
co-sharer. We must also accept the finding of the court below 
that Paras Ram being joint with his brother Kagji, is also a 
proprietor though not recorded as such. The finding that Ram 


_ Raj is an ex-proprietary tenant is challenged before us. 


No doubt Ram Raj is recorded in the revenue papers as an 
ex-proprietary tenant in three out of ten villages, all of which 


lie in one mahal. But a mere entry of the name is by no means , 


conclusive. Nor does the fact that Ram Raj has occupied this 
land professedly as an ex-proprietary tenant for so many years 
necessarily confer upon him the ex-proprietary tenancy, inasmuch 
as such tenancy is the creation of the statute and cannot be acquired 
otherwise. 

It appears that in 1906 a foreclosure decree was passed 
against Ram Raj and thereafter his proprietary interest passed 
out of his hands. The question whether Ram Raj became an 
exX-proprietary tenant on the passing of this foreclosure decree 
raises a point which. we have to decide. 

No doubt the opinion has prevailed in the Board of Revenue 
that ex-proprietary rights can be acquired on the foreclosure of 
a mortgage by conditional sale. This view was expressed as early 


as 1903 and has been followed in some cases since then, although it- 


also appears that at least on one occasion in 1910 the two learned 
members differed on the point. Although the opinion of the 
Hon’ble members of the Board is entitled to great weight, we 
are not bound to follow their view. Nor can we accept that 
view on any principle of stare decisis. The learned counsel for 
the parties have not been able-to cite before us*any case of this 
Court in which this point has been decided one way or the other. 
We accordingly propose to examine the language of Section 10 
of the Agra Tenancy Act under which an ex-proprietary tenancy 
can be created. It provides that every proprietor whose pro- 
prietary rights in a mahal or in any portion thereof, whether in 
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any share therein or in any specific area thereof, are transferred 
on or after the. commencement of this Act, either by sale in 


execution of a decree or order of a civil or revenue court or by- 


voluntary- alienation otherwise than by gift or by exchange 
between the co-sharers in the mahal, shall become a tenant with 
the right of occupancy in his sir land etc. No doubt the word 
‘transfer’ is used, but it is qualified by the expression ‘by sale in 
execution of ‘a decree or order or by. voluntary alienation’. Unless 
therefore the foreclosure can amount to a sale in execution of a 


` decree or order or to a.voluntary alienation, the Section is inapplic- 


able. We may point out that according to the language employed 
in the Section, it is impossible to hold that the word ‘by’ is under- 
stood before the word ‘order’. We cannot therefore hold that 
any transfer by order of civil or revenue court would be sufficient. 
In our opinion the words ‘decree’ and ‘order’ are connected with 
each other by the conjunction ‘or’ and are part of one expression 
‘sale in execution of a decree or order etc’. It follows therefore 
that there must either be a sale in execution of a decree or order, 
or there must be a voluntary alienation. 

Before the Transfer of Property: Act was passed, there was 
good ground for holding that the proceedings in court following 
upon a mortgage by conditional sale-were a mere~ministerial act 
and not a judicial act Alexander John Forbes v. Amir-un-nissa 
Begam’. But after the passing of the Transfer of Property Act, 
foreclosure proceedings were governed. by the Transfer of Pro- 
perty Act and are now governed by the Code of Civil Procedure. 
Sale is defined in Section 54 as a transfer for a price paid or promised 
or part paid and part promised. Under Section 87 of the Transfer 
of Property Act which was in force in 1906, wher the foreclosure 
decree was passed, on failure to deposit the mortgage money, 
the plaintiff-mortgagee had to apply to the court for an order 
that the defendant and all persons claiming through and under 
him. be debarred absolutely of all rights to redeem the mortgaged 
property, and the court had to pass such ‘an order. On the 
passing of such an order. the debt secured by the mortgage stood 


‘discharged. Thereafter the right to redeem the property was 


obviously extinguished. In view of these provisions it is impos- 
sible for us to hold that the foreclosure was in the nature of a sale 
in execution of a decree. Nor can we hold that the foreclosure 
amounted to a voluntary alienation by the mortgagor on the 
date when the foreclosure decree was passed. The proceedings 
in court were not a mere ministerial act, but were the result of 
a préliminary de¢ree passed by the court. We are accordingly 
compelled to hold, on the language of Section 10 as it stood, that 
no ex-proprietary right accrued on the passing of such a fore- 
closure decree. It is admitted that no such rights accrued on the 
date when the mortgage by condjtional sale was executed, which 
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had happened before 1903. 

We are glad to note that the legislature has intervened to 
cure this defect, and Section 14 of the new Agra Tenancy Act 
makes it clear that ex- proprietary rights do accrue even on the 
passing of a foreclosure decree. | 

In this view of the matter we must hold that Ram Raj Singh 
is not an ex-proprietary tenant. | It is therefore unnecessary to 
consider whether his being an ex-proprietary tenant of only. three 
yut of ten villages would entitle him to resist the claim as regards 


che other villages also,.on the ground that they all are in one 
mahal. 


The learned advocate for the respondents has lastly con- ` 


tended that the continuous possession of Ram Raj Singh, coupled 


with the non-payment of rent by him for over twelve years, has - 


by adverse possession made him the proprietor of the land. No 
such specific plea was taken in the written statement and there 
was no specific issue on this point in the first court. The judg- 
ment of- the first: court also does not indicate that any such 
plea was urged before it. No doubt the point was taken for the 
first time in the grounds of appeal before the lower appellate 
court, but that ground does not appear to have been pressed, and 
there is no reference to this plea in the judgment of the lower 
appellate court. The plea was inconsistent with the other plea 
that Ram Raj was an ex-proprietary tenant, which was pressed 
and has been discussed at considerable length. As the plea raises 
a mixed question of law and fact! we cannot allow it to be raised 
at this stage. It must therefore be held that Ram Raj is neither 
an eX-propfietary tenant nor a 'co-sharer in the mahal, and is 
accordingly a stranger. The other vendees having’ associated 
themselves with Ram Raj, have. lost their right to resist the 
plaintiff’s claim for pre-emption. | ; 

The appeals are accordingly allowed and the decrees of the 
lower appellate court, set aside and those of the first court res- 
tored with costs in all, courts. | 


Appeals . allowed —Decrees set aside 
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G. ATHERTON AND CO. (Decree-holder) 

versus ; 
HABIB BAKHSH (Judgment-debtor)* 

Civil Procedure Code (V of 1908), Order 21, Rule 50, Sub-clause (3) 
—Inter pretation of —Ex parte order granting leave to execute decree 
—Transmission of decree under Section 39—When does not amount 
to a decree—Section 47 read with Section 2—Previous order passed 
by court “executing decree treating decree as nullity—Effect of — 
Res judicata. : 

A decree passed by. the Bombay High Court on its original side 
against defendant-firm was subsequently transmitted for execution 
to the Jhansi court. On an application for execution, made 
against A as son and heir of B who was alleged to be the original 
proprietor of defendant-firm, A’s objections “that he was not a 

` partner of the firm”, “that the firm was owned by a single pro- 
prietor, that at the time of the passing of the decree B was dead 
and therefore the decree was a nullity” were upheld by the 
executing court which dismissed the decree-holder’s application 
and the order was upheld in appeal by the Allahabad High Court. 
Later on the decree-holders successfully applied-to the Bombay 
High Court for leave to execute the decree against A as a partner 
of the firm, A having failed to appear in the Court although 
notice was sent to him. Pursuant to the order of the Bombay 
High Court the decree-holders applied afresh for execution of the 
decree against A in the Jhansi court but the latter dismissed the 
application on the ground that its previous decision operated as 
_ res judicata. 

Held, (1) that the subsequent order passed by the Bombay 
High Court could not supersede the orders passed in execution by 
the Jhansi court and the High Court previously, which being 
i under Section 47 amounted to decrees and had force as 
such; 

(2) that the language of Sub-clause (3) of Rule 50 in Order 21 
is narrow in its scope and cannot be extended so as to cover both 
classes of orders passed under Sub-clause (2), and an ex-parte 
order passed without the question having specifically tried 
and determined has not the force of a decree; 

(3) that the order passed ex parte by the Bombay High Court 
transmitting the decree did not preclude A from raising the ques- 
tion that the decree transmitted was a nullity oP that the 

5 question of nullity had been previously decided and was binding 

on the parties. 
Execution First APPEAL from a decree of Mr. MUHAM- 
- MAD Junaiw, Subordinate Judge of Jhansi. 
Nihal Chand Vaish for the appellant. 
Iqbal Ahmad for the respondent. 
The following judgments were delivered:—- 
SULAIMAN, J.—This is an appeal by the decree-holder aris- 

ing out of an execution proceediag. It appears that on March 7, 
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1922 the Bombay High Court on the original side passed a 
decree for a sum of money against S. Johnson and Co. That 
decree was transferred for execution to the Jhansi court and an 
application for execution of that decree was filed by the decree- 
holder on September 25, 1922. The decree was sought to be 
executed against Habib Bakhsh, who was described as son and 
heir of Rahim Bakhsh, alleged to be a former partner of 
S. Johnson and Co. An objection was raised on behalf of Habib 
Bakhsh that the decree was a nullity inasmuch as the suit had 
been instituted at a time when the sole partner Rahim Bakhsh 
was dead. The execution court at Jhansi, on December 13, 
1923, held that Rahim Bakhsh was the sole proprietor of the 
firm known as S. Johnson and Co. and that he was dead on the 
date of the institution of the suit at Bombay. The application 
for execution was accordingly dismissed but, on appeal to this 
Court, the order of the Subordinate Judge was confirmed on 
March 25, 1925 and the findings of fact, namely, that Rahim 


` Bakhsh was the sole proprietor of S. Johnson and Co. and that 


he was dead on the date when the suit was filed in the Bombay 
High Court, were affirmed. It was further held that Habib 
Bakhsh was not bound to apply to the Bombay High Court for 
having the decree against 2 dead man formally set aside and that 
consequently an infructuous application made by him under 
Order 9, Rule 13 of the Civil Procedure Code was no bar to 
his plea that the decree was a nullity. This order became final 
and the execution proceedings in the court of the Subordinate 
Judge at Jhansi were accordingly dropped. 

It appears now that on September 1, 1926 the decree-holder 
made a fresh application in the Bombay High Court accom- 
panied by an affidavit. Neither the application nor the affidavit 
is before us, but a copy of the order passed by the Bombay High 
Court, dated November 12, 1926, is on the record. Under that 
order leave was granted to the decree-holder to execute the decree 
against Habib Bakhsh as a partner of the firm of S. Johnson 
and Co, Curiously enough that order does not even refer to the 
findings arrived at by this High Court in a judgment inter partes. 
AltRough the order does not specifically mention it, one may 
presume that it was passed under Order 21, Rule 50 of the Civil 
Procedure°Code and that leave was granted to the decree-holder 
under Sub-clause (2) of that Rule. This order was followed 
by the transmission of the decree to the Jhansi court afresh. I 
may note that although notice had been issued to Habib Bakhsh 
by the Bombay High Court a second time, he for some reason 
or other did not choose to appear and the order dated Novem- 
ber 12, 1926 was passed ex parte. í 

When the matter was taken up by the Jhansi court in the 
execution department, a fresh set of objections were filed by 
Habib Bakhsh reiterating the previous two pleas that Rahim 
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Bakhsh was the sole proprietor of S. Johnson and Co, and that = Civ 
“he was dead at the time when the original suit in the Bombay — 4525 
High Court was instituted. There was a further plea that the 
orders passed by the Subordinate Judge and affirmed on appeal ©- ATHERTON 
by the High Court in 1923 and 1925 respectively were a bar Fig 
to a fresh execution of the same decree which had been held (Has 


i B 
to be a nullity. AKHSH 


The learned Subordinate Judge has accepted the objections Slaman, J. 
of Habib Bakhsh and ‘has dismissed the application; hence this : 
appeal. 











The first question which has been strenuously pressed before 
us by the learned advocate for the appellant is that the order 
granting leave to execute the decree against Habib Bakhsh as a 
partner of S. Johnson and Co. is an order which, independently 
of Order 21, Rule 50 of the Code of Civil Procedure, comes 
within the scope of Section 47 of the Civil Procedure Code and 
is operative as a decree and is therefore a bar to the present 
objection. It seems to me that this contention cannot be ac- 
cepted. It is not every order which is passed by an execution 
court that automatically comes under Section 47. Only such 
orders as decide a question between the parties to the suit or 
their representatives, relating to the execution, discharge or satis- 
faction of the decree, come under it. And reading Section 47 
with Section 2 of the Civil Procedure Code it is also clear that 
such orders must amount to a formal expression of an adjudica- 
tion which conclusively determines the rights of the parties in 
regard to the matters in controversy. A grant of leave to apply 
for execution does not prima facie amount necessarily to a con- 
clusive adjudication of the rights of the parties. It seems to me 
that by itself such an order would not be a decree by virtue of 
the provisions of Sections 2 and 47 of the Code of Civil Proce- 
dure. This view is confirmed by the circumstance that the 
legislature has thought fit to confer expressly a right of appeal 
insa special case under Order 21, Rule 50, Sub-clause (3) pre- 
sumably because such an order would not have necessarily come 
under Section 47 of the Code of Civil Procedure. si 


The substantial question before us is whether by virtue of 
the provisions in Sub-clause (3) of Rule 50 in Order 21 an 
ex parte order granting leave amounts to a decree or has the 
force of a decree. Examining Sub-clause (2) of that rule care- 
fully, one finds that it has to be split up into two parts. When 
the decree-holder ‘claims to -be entitled to a decree to be executed 
against a person whose name does not appear in the decree 
and who does not Come under Sub-clause (1), it is his duty to 
apply to the court which passed the decree for leave to execute 
it. If “the liability is not disputed” the court has discretion 
to grant such leave. If “such liability is disputed”, the court 
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has to order that the liability of such person be tried and deter- 
mined in the manner in which any issue in a suit may be tried or’ 
determined. Sub-clause (3) specifically’ provides that where the 
liability of any person has been tried and determined the order 
made thereon shall have the same force and be subject to the 
same conditions as to appeal or otherwise as if it were a decree. 
The language of Sub-clause (3) is narrow in its scope and cannot 
be extended so as to cover both classes of orders passed under 
Sub-clause (2). It seems'to me that the way in which Sub- 
clause (3) is drafted indicates that only such order granting 
leave as is passed after dispute and after the question has been 


tried and determined as if it were an issue in a suit, is to have ~ 


the force of a decree. But an ex parte order passed without 
the question having been specifically tried and determined has 
not the force of a decree. It follows therefore that the order 
of the Bombay High Court, dated November 12, 1926, which was 
an ex parte order granting leave and under which the question 
of the liability of Habib Bakhsh was never tried and determined, 
has not the force of a decree. . 

The next contention of the appellant is that the order trans- 
mitting the decree for execution is itself an order in execution 
and is binding on the Jhansi court which cannot go behind ‘it. 
This contention cannot be accepted. Under Section 39 the court 
which passed the decree may send the decree for execution to 
another court. The’ sending of the decree for execution to 
another court is not by itself an execution of the decree, though 
an application for such a transmission may amount to taking 


- steps-in-aid of such execution. It is therefore impossible to hold 


that the order transmitting the decree is itself final and precludes 
Habib Bakhsh from raising the question either that the decree 


„transmitted is a nullity or that the question of nullity has been 


previously decided by the High Court which is binding on the 
parties. 

It therefore seems to me that the subsequent order passed 
by the Bombay High Court cannot supersede the orders passed 
in execution by the Subordinate Judge in 1923-and the High 
Court in 1925, which being orders under Section 47 amounted 
to decrees and have force as such. T 

‘Of cotirse if the recent order passed on November 12, 1926 
had amounted to an order passed in execution under Section 47, 
it would’ have superseded the previous orders in execution even 
though it had been .passed in the teeth of such orders. It is the 
last order which would have been operative so faras the question 
of h judicata is concerned. I would, therefore, dismiss this 
appeal. ` .. 

SEN, J.—The facts of the case which have given rise to, 
this appeal lie within a very srgall compass. The appellants.’ 
obtained a decree from the original side of the Bombay High: 
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Court against S. Johnson and Co. on March 7, 1922. The 
decree was transmitted for execution to the court of the Sub- 
ordinate Judge of Jhansi and an application was presented for 
attachment and sale of-the property of Habib Bakhsh as son and 
heir of Rahim Bakhsh who was alleged to be the original proprie- 
tor of the defendant-firm. Habib Bakhsh opposed the appli- 
cation for execution on the ground that he was not a partner 
of the firm against which the decree was passed, that the firm 
was owned by a single proprietor Rahim Bakhsh, that at the time 
of the passing of the decree Rahim Bakhsh was dead and that 
the decree obtained against the dead man was an absolute nullity 
and could not be executed against him. These contentions were 
upheld by the executing court which dismissed the application 
for execution and the order was upheld in appeal by this Court 
on March 25, 1925. - ~ 


On September 1, 1926, the decree-holders applied to the 
Bombay High Court for leave to execute the decree against 
Habib Bakhsh as a partner of the firm against which the decree 
was originally passed. This application was presumably made 
under Order 21, Rule 50 of the Civil Procedure Code. Notice 
was issuéd to Habib Bakhsh but he did not appear in the Bombay 
Court to contest the application and an order was passed grant- 
ing leave to the plaintiff firm to execute the decree against Habib 
Bakhsh as partner. This order was made on November 12, 
1926. Pursuant to this order the decree-holders applied for 
execution of the decree against Habib Bakhsh in the court, of 
the Subordinate Judge of Jhansi and were met by the plea that 
the application was in the teeth of the decision of the executing 
court dated December 13, 1923 confirmed on appeal by the 
High Court on March 25, 1925. It was contended that the said 
decision operated as res judicata. "This plea has found favour 
with the court below and the application has been dismissed. 
The decree-holders come up to this Court in appeal. The 
sole question is as to whether the order dated November 12, 
1926 which was passed by the Bombay Court has the force of 
a decree within the meaning of Section 47 of the Civil Procetlure 
Code read with Section 2 of the said. Court. 


Order 21, Rule 50 of the Civil Procedure Code could not 
be of any avail to the decree-holders inasmuch as an ex parte 
order granting leave to the decree-holders does not amount to 
a decree within the meaning of Order 21, Rule 50 of the Civil 
Procedure Code. “There was no dispute as to the liability of the 
respondent before the Bombay Court; no order was made for 
the trial of an issue relating to this; and the liability of the said 
person was not tried and determined. It was never in the con- 
templation of the Legislature te invest an ex parte order of the 
description such as has been passed against the respondent with 
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Crm the force of a decree within the | meaning of Order 24, Rule 50 
1929 (3) of the Civil Procedure Code.’ A distinction has been. clearly 
drawn between an ex parte order granting leave where the matter 

G. ATHERTON - 
an Co. iS not disputed and an order granting leave after contest. It 
v. is the latter order which ha8 been placed on the same footing as 
Eeeeh an order under Section 47 of the Code of Civil Procedure on 
—— questions relating to execution, discharge or satisfaction of a 


Sen, J. decree. 


It has been argued that the ex parte order is a decree within 
the meaning of Section 47 coupled with Section 2 of the Civil 
Procedure Code. The answer to this contention is quite obvious. 
There was no question raised [between the parties or their 
representatives relating to the execution, discharge or satisfaction 
of the decree. The order passed] by the Bombay Court was an 
ex parte order, no order having been passed regarding the rights 
of the parties relating to the execution, discharge or satisfaction 
of the decree as the result of a contest upon an issue raised. An 
order merely granting leave to a, party to execute the decree is 
not an order relating to the execution of the decree. ‘There is no 
getting away from the fact that the order passed by the Sub- 
ordinate Judge of Jhansi, on December 13, 1923, was an order 
inter partes relating to the execution of the decree in which it 
was held that the decree obtained’ by S. Johnson and Co. was not 
against the firm but was a decree against Rahim Bakhsh per- 
sonally and that the said decree was a nullity because it had 
been obtained against a dead person. The order in question was 
a decree within the meaning of Section 2 of the Code of Civil 
Procedure and the parties are bound by it. The later order dated 
November 12, 1926 is not operative as a decree and it does not 
preclude the respondent from pleading the former decision as 
a bar to the present application under the rule of res judicata. 
The court below has arrived at the correct conclusion. I have 
no hesitation in holding with my learned colleague that the 
appeal should be dismissed. 


By THE Court—The order of the Court is that the appeal 
is dismissed with costs. 
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NATHO AND ANOTHER (Applicants) 
versus : 
BABU RAM (Opposite party) * 

Civil Procedure Code, Order 41, Rules 17, 19—Dismissal of appeal for 
default of prosecution—Appellant’s pleader engaged in another 
court—Sufficient cause for restoration. 

Where the appellant was present in court when an appeal was 
called on for hearing but left the court to call his pleader who 
was engaged in another court, and the appeal was dismissed for 
default in his absence, beld, that there was sufficient cause and 
the appeal should have been restored. 

First APPEAL from an order of Ray RAJESHWAR 
Sanar Esq., Subordinate Judge of Muzaffarnagar. 

Hyder Mehdi and Zafar Mehdi for the appellants. 

K. C. Mital for the respondent. 

The judgment of the Court was delivered by 

Mears, C. J.—On July 22, 1927, Nathu and Sarju were 
appellants in a case fixed to come on before the Subordinate Judge, 
Muzaffarnagar. Nathu and Sarju were both present and they 
had engaged a pleader, B. Mulchand. At the moment when the 
case was called on, B. Mulchand, in the ordinary course of his 
profession, was then arguing a case in the Munsif’s court near by. 
According to the affidavit of the appellants, Sarju went across to 
the Munsif’s court to call his pleader, and when the pleader re- 
turned after some ten or twelve minutes, the appeal had been 
struck off. An application to restore it was heard and disposed of 
adversely to Nathu and Sarju on August 27, 1927, and the Judge’s 
order is as follows:— 

The appellants had gone to call their pleader when the appeal 
was’called on for hearing on July 22, 1927. It was their duty 
to attend in time or to engage a pleader who could attend in 
time. ‘This view is supported by 24 Indian Cases 826. 

We think the Judge has taken much too narrow a view of 
this matter. The Judge must have been satisfied that Nathu and 
Sarju were in fact in court on July 22. He must also have-been 
satisfied that they had duly engaged a pleader. He must have 
been aware that it is the practice of pleaders to earn their livings 
in other courts than his and that B. Mulchand was legitimately at 
that moment carrying on his profession in the adjacent court of 
the Munsif. When the case was called on, the Judge should have 
asked whether Nathu and Sarju were present, and if they were, 
whether they had engaged counsel. Had he done this, we have no 
doubt that he would have learnt that B. Mulchand was their coun- 
sel but was at that°moment enaged before the Munsif. Under 
these conditions it would have been the proper course to have stood 
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the case over for a few minutes tolenable B. Mulchand to attend. 
An application for restoration was in fact drafted on the after- . 
noon of the very day, July, 22, but there is nothing on the docu- 
ments before us which indicate whether B. Mulchand made any 
oral application to the Judge.: We are of opinion that he should 
have done so, and that immediately on returning from the Mun- 


‘sif’s court, he should have told the! Judge what had happened and 


asked the Judge to restore the case'to his list and proceed with it. 


© Had that application been made, we conceive that it would have 


been the duty of the Judge to havelat once restored the case to the 
list and heard it on that day, if possible. Whilst courts of law 
have a right to insist that parties ahd their pleaders shall be ready 
when the case is called on, allowance must at times be made for an 
inevitable happening such as this and some indulgence shown in 
order that the parties may have their cases decided on the merits. 
We, therefore, set aside the order of Pandit Raj Rajeshwari Sahai 
and order that the appeal be restored to the court of the Subordinate 
Judge of Muzaffarnagar and be heard and disposed of according 
to law. 
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RAM SUNDAR LAL AND ANoTHER (Defendants) Givi 
versus —- 
LACHMI NARAIN and ANOTHER (Plaintiffs) * TR 
Hindu Law—Joint family—Alienation by father—Legal necessity—Not — March15 
proved for entire sale consideration—When sale to be upbeld. 
In a suit by a Hindu son to set aside a sale by his father of Loro SHaw 
family property, the question is whether the sale itself was one Iaa 
which was justified by legal necessity and if legal necessity is gm Lanceror 
established, the sale should be upheld even though the vendee Sanperson 
fails to prove that the total amount of the sale consideration was 
required or was applied for purposes of legal necessity. Where 
it was proved that a sale was effected after due enquiry made 
by or on‘behalf of the vendee as to the legal necessity that the 
sale was for adequate consideration and that legal necessity was 
proved by the vendees to the extent of ‘Rs.7,744 at least out of 
a total price of Rs.10,767, held, that the sale should be upheld 
and that the High Court had erred in setting aside the sale on 
condition of the sons paying to the vendees the sum of Rs.7,744 
in respect of which legal necessity has been established. Krishna 
Das v. Nathu Ram, 54 I. A. 79=25 A. L. J. R. 80 followed. 
APPEAL from a decision of the High Court of Judicature at 
Allahabad. 
The following judgment was delivered by 
Sm LANCELOT SaNDERSON—This is an appeal by the defend- sir Lancelot 
ants in the suit against a decree of the High Court of Judicature Senderson 
at Allahabad, dated July 6, 1926, whereby a decree of the Sub- 
ordinate Judge of Ghazipur, dated April 7,.1923, was modified. 
The suit was brought on March 2, 1922, by the plaintiffs, 
the minor sons of one Sat Narain Pande, who died in 1915, by 
their mother, Musammat Narain Kunwar, their certificated 
guardian, against the defendants, to recover possession of the 
property specified in the plaint, viz., Mauza Kanauli and Mauza 
Sikandra, and for a declaration that a certain sale deed dated 
July 21, 1908, purporting to have been executed by Sat Narain 
Pande, the father of the plaintiffs, in favour of one Misri Val, 
the ancestor of the defendants, was invalid. 
It was alleged by the plaintiffs that their fathet was a 
notorious debauchee and had squandered the joint family pro- 
perty in meeting the expenses of his debauchery and immoral 
habits; that the above-mentioned sale deed was executed without 
any valid necessity and any legal antecedent debt and without 
any consideration by inserting wrong and fictitious debts and 
necessities therein. . 
The defence was to the effect that the property in suit had 
been sold for legal necessity for the benefit of the family for* 
payment of antecedent debts, and for full consideration. 
ss *P. C. A. 46 of 1928 
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The learned Subordinate Judge found that, though the father 
of the plaintiffs was at one time addicted to immoral habits, he 
had reformed himself long before the transaction which was im- 
peached in the suit and that the sale of the property was made 
for valid consideration and for the payment of pre-existing debts, 
except to the extent of Rs.2,550. : 

The learned Judge made a decree that the plaintiffs’ claim 
should be dismissed but that the defendants should pay within 
two months the sum of Rs.2,550 to the plaintiffs and the third 
son of Sat Narain Pande, who was not a party to the suit. The 
plaintiffs appealed to the High Court, and the defendants filed 
a cross objection. i tee 

The learned Judges, on appeal, agreed with the finding of 
the learned Subordinate Judge as to the allegations of debauchery 
on the part of Sat Narain Pande, and held that there was con- 
siderable evidence to show that Sat Narain Pande had at one 
time” been addicted to immoral habits, but that he. had reformed 
himself and that about 20 or 22 years before the trial of the suit 
he had married Musammat Narain Kunwar, the mother: of the 
plaintiffs, with whom he lived amicably until his death in 1915, 
and by whom he had three sons and a daughter born to him. 
They further held that there was no satisfactory evidence that at 
the time the mortgages and the sale, referred to in their judgment, 
were effected he had applied the moneys taken in respect thereof 
to immoral purposes. There are therefore concurrent findings 
of fact on this part of the case which their Lordships see no 
reason for disturbing. 

The learned Judges examined the evidence relating to -the 
issue as to legal necessity and came to the conclusion that it had 
been proved that Rs.7,744-8-0 represented debts due by Sat 
Narain Pande to third persons for which the plaintiffs were 
legitimately liable; that the plaintiffs were not liable for the 
remainder of the consideration specified in the sale deed, the total 
of which was Rs.10,767-7-0. 7 

The learned Judges allowed the appeal, set aside the decree 
of the learned Subordinate Judge and made a decree in favour 


- of the plaintiffs for possession of the disputed property subject 


to the payment by the plaintiffs within four months of the sim 
of Rs.7,744-8-0. It was further ordered that in case of non- 
payment of the said money within the time mentioned the suit 
should stand dismissed. The cross objection which had been 
filed by the defendants against the order ofə the learned Sub- 
ordinate Judge directing them to pay to the plaintiffs-and their 
brother the sum of Rs.2,500, was disallowed. i 

The defendants appealed against the said decree of the High 
Court and they appeared by learned counsel at the hearing 
before the Board. The plaintiff-respondents however did not file 
any case, and they were not represented at the hearing of the 
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appeal, o -2 2 aro, ot be ae : 

Their Lordships are-not able to uphold either of the decrees 
made by the Courts in India. : 

Both the decrees, in théir Lordships’ opinion, are inconsistent 
with the principles laid down by the Judicial Committee in 


several cases, e.g., Hunoomanpersaud Panday v. Munraj Koonweree* 


Masit-ullah v. Damodar Prasad? and Krishn Das v. Nathu 
Ram’, . : oat ene 
_. The judgment of .the High Court in the present case was 
delivered on July 6, 1926, and in making the decree that the 
plaintiffs should . recover possession -of the property upon the 
payment of Rs.7,744-8-0 within four months, the learned Judges 
apparently were following the form’ of decree which had been 
adopted by the Allahabad High Court in previous cases, e.g., 
Gobind ‘Singh v. Baldeo Singh’; Ram Dei Kunwar v. Abu Jafar’ 
and Dwarka Ram v. Jhulai Pande’. eo 
In-the last-mentioned case the ground of the judgment of 
the High Court was.as follows:—. . 

-= Uf any part of-the consideration was invalid and not binding 
on the plaintiff, tle plaintiff would be entitled to have the sale 
set aside. But if a portion of the consideration was good and 
binding on the plaintiff he would be entitled to reimburse it to 
the defendant. The form of the decree in a case of this kind 
should therefore be a decree for possession in favour of the 
plaintiff subject to his paying to the purchaser so much of the 

` consideration as was required for the necessities of the family. 
-The decision of the Judicial Committee in the above- 
mentioned case of Krishn Das v. Nathu Ram (supra) was given 
in December, 1926, some, five months after the judgment of the 
Allahabad High. Court which is now under consideration, In 
the last cited case their Lordships of: the Judicial Committee dis- 
approved.of the above-mentioned decisions of the Allahabad High 
Court. reported in I. L. R. 25 All. 330, I.L. R. 27 All. 494 and 
I. L. R. 45 All: 429, and-of another decision of the same Court in 
Daulat v. Sankatha Prasad’. 

. Their Lordships pointed out that the decisions, of which 
they: disapproved, were inconsistent with the principle» which 
had been laid down in a series of cases by the Judicial Com- 
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mittee and which had ‘been followed by the Corrts in India, . 


except in Allahabad. 

Their Lordships referred to the judgment in the well-known 
case of Hungomanfersaud Panday v. Musugnmat Babooee Munraj 
Koonweree (supra) for the purpose of stating the principle on 

16 Moo. I. A. 393°” 353 LA. 20425 AJL. J. R. 1 

354 I. A. 79=23 A. L. J. R. 80 

_  *[1903} I. L. R. 25 All. 330=1903 A-W. N. 57 
. a. [1905] L L. R, 27 All, 494=1905 A. W. N. 68 


. [1923] I L. R. 45 All. 429 e 
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which cases such as this should be decided, and then proceeded 
as follows:— | 
Where the purchaser acts in'good faith and after due enquiry 
and is ‘able to show that the|sale itself was justified by legal 
necessity, he is under no obligation to enquire into the application 
of any surplus and is therefore not bound to make’ repayment 
= such surplus to the membets of the family challenging, the 
sale. 


It appears clear therefore that i view of the above-mentioned 
decisions of the Judicial Committee neither of the two decrees 
made in this case in India can stand. 

It remains to be considered | whether the defendants are 
entitled, as they contend, to succeed i in their appeal and to have 
the plaintiffs’ suit dismissed. | 

The material question is whether the sale itself was one ‘hich 
was justified by legal necessity. The property in dispute, viz., the 
villages of Sikandra and Kanauli, was sold by the deed of July 21, 
1908, by Sat Narain Pande, acting for himself and his minor sons, 
to Misri Lal, the ancestor of the defendants, for Rs.10,767-7-0. 
The property in suit and certain lands i in Basupur had been mort- 
gaged to Misri Lal, and by reason| of the sale the entire debts 
were discharged, and a sum of Rs/885 was paid in cash to Sat 


_ Narain Pande. By reason of the sale the lands in Basupur were 


released from mortgage and were sayed to the estate. 

Thé learned Subordinate Judge, as already stated, held that 
the major portion of the consideration went to discharge old 
debts in respect of money borrowed} for legal necessity. He held 
that the defendants had failed to prove that the sum of Rs.2,498, 
part of the consideration for the sale, was paid to the plaintiffs 
father for legal necessity, but that the rest of the sale “considera- 
tion has been proved to have been jadvanced for satisfaction of 
debts borrowed for legal necessities”. 

The learned Judges of the High Court agreed that there 
were debts due by Sat Narain Pande which were properly credited 
in the account of the consideration lepecthad | in the sale deed to 
the extent of Rs.7,744-8-0. The learned Judges, however, held 
that the defendants had not proved|legal necessity in respect of 
the balance, though one of the learned Judges expressed a doubt 
as to two items, viz., Rs.113 and Rs.418. 

e abowe-mentioned balance of the consideration money 


` disallowed by the learned Judges of the High Court, was in respect 


of sums alleged to have been advanced at various times for the 
purpose of paying Government revenue and meeting other 
expenses, Some of the items were specifically mentioned in mort- 
gages effected in 1904, 1905 and 1907, and one item was in 


respect of cash alleged to have been paid at the-time the sale was 


effected in July, 1908, for the purpose of paying Government 
revenue and meeting ‘other family , inecessities. This suit was 
brought by the plaintiffs in March, ce nearly 14 years after 
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the sale was effected, and when even a longer period had elapsed 
since some of the advances now questioned were made. 


Although there was some evidence, in addition to the recitals 
in the various documents, that the sums were required for the 
above-mentioned purposes, it may have been and probably was 
difficult for the defendants to prove conclusively the manner in 
which the sums making up the balance, which was disallowed by 
the Court in India, were utilised. 


` The material question, however, is whether the sale itself 
was one which was justified by legal necessity. There is no 
doubt that out of the total price, viz., Rs.10,767, the sum of 
Rs.7,744 at least was used for paying debts incurred by Sat 
Narain Pande for legal necessity. Their Lordships further are 
satisfied that due enquiries as to the necessity were made by or 
on behalf of Misri Lal, the purchaser, before the advances were 
made and the sale was effected. 


There remains the question whether the consideration was 
adequate. There is but little evidence as to the value of the 
property at the time of the sale. The learned Subordinate 
Judge, acting on the evidence of a man who had been patwari 
of the villages since 1916 found the property to be worth 
Rs.16,000 which their Lordships understand to be his estimate 
of the value of the property at the time of the trial in 1923. 
‘The learned Judge stated that the patwari admitted that the 
income had increased since the sale to the ancestor of the defend- 
ants in 1908. To what ‘extent the property had increased in 
value is not evident. 


In view of the facts of this case and the finding of the learned 
Subordinate Judge, their Lordships are unable to hold that the 
price obtained for the property in 1908 was inadequate. 


Their Lordships therefore are of opinion that it must be 
taken on the facts of this case that the sale of July 21, 1908, 
was effected after due enquiry made by or on behalf of the vendee 
as to the legal necessity, that the sale was for adequate considera- 
tion, that legal necessity was proved by the defendante to the 
extent of Rs.7,744 at least out of a total price of Rs.10,767, and 
that even assuming that the defendants after a long interval of 
time were not able to prove conclusively how the surplus was 


applied by Misri Lal, that fact alone is not sufftcient ground for 
setting aside the sale. 


For these reasons their Lordships are of opinion that the 
appeal should be allowed, that the decrees of the High Court 
and of the Subordinate Judge should be set aside, that the plaintiffs’ 
suit should be dismissed and tha the plaintiffs should pay the 
defendants’ costs of this appeal and of the proceedings in both 
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Cwn Courts in India, and they will humbly advise His Majesty 
1929 accordingly. | 


— l ; Appeal allowed 
Ram Sunpax’ - T, Le Wilson & Co — Solicitors for the appellants. 
= ihera Barrow, Rogers & Nevill—Solicitors for the respondents. 
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NAUNIHAL SINGH Welendent)* i 
Linutation Act, Articles 134, 140—Transfer by mortgagee—Of 
Lorp absolute interest—Article 134 inapplicable—W here sale of absolute 


ae interest itself incompetent. 
ATKIN After creating a simple mortgage, the testator executed a will 


Lorp in respect of the mortgaged [property whereby he.left successive 
SALYESEN life-interests to shree of hif sons with ultimate remainder to` 
his daughter. On the death of the testator the eldest son, holding 
himself out as an absolute owner of the property, dealt with the 
equity of redemption as an ‘absolute owner and created a fresh 
mortgage by which the earlier mortgage executed by the testator 
was discharged. Later on |the equity of redemption was, as 
against the eldest son, sold in execution of simple money decrees 
against him -and purchased iby his mortgagee. ‘Thereafter the 
mortgagee, holding himself out as an absolute owner, transferred 
the property which ultimately came into the hands of the 
defendants. On the death of all the sons the daughter became 
entitled to the estate, of the testator and instituted a suit for 
redemption of the mortgage executed, by him. The defendants 
pleaded the bar of limitation under Article 134. “Held, that 
inasmuch as the transfer of!an absolute estate by the eldest son 
z was incompetent and conveyed no title to his vendee, time began 
to run against the daughter | under Article 140 of the Limitation 
Act and Article 134 did not apply to the circumstances of the 
case, Article 134 would however apply even though the mort- 
gagee should think that he [was an absolute owner if in fact he 
e was a mere mortgagee and even though he got possession before, 
under or after the mortgage if in fact he purported to transfer 

thg property to the transferee. 


APPEAL from a decision of the High Court of Judicature at 
Allahabad, reported in [1925]: I. L R. 47 All. 803=23 A. L. 
J. R. 691. 

L. deGruyther, K. C. ind Kenworthy, Brown for the 
appellant. 

W. H. Upjohn, K. C. and B. Dube for the respondent. 

Lord Atkin The following judgment was delivered by 
Loro ATKin—This is anjappeal from the High Court at 


Allahabad-in a suit brought by Mrs. Alice Georgina Skinner against 
*P. C. A, 86 of 1927 
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the respondent for the redemption of five villages specified in the 
_plaint. The question that has to be determined by this Board is 
whether the defendant is protected by Article 134 of the Limita- 
tion Act of 1908. The suit involves the dispositions of the pro- 
perty of the plaintiff’s family which have been the subject of 
litigation in India on previous occasions. For the present purpose 
it is necessary to state the material facts in order of date. In 
September, 1863, Thomas Skinner, the plaintiff’s father, mort- 
gaged the villages in suit together with other property to Seth 
Lakshmi Chand and Seth Gobind Das for the sum of Rs.50,000. 
It was a simple mortgage, with a covenant to pay the principal on 
December 31, 1863, and to put the mortgagees in possession if 
there was default in payment of, principal and interest. The 
principal was not duly paid; but it does not appear that the 
mortgagees took possession at any rate during the mortgagor’s 
lifetime. In October, 1864, Thomas Skinner made a will by 
which in the events that happened he left successive life interests 
to three of his sons with ultimate remainder to his daughter, the 
plaintiff. Each interest was contingent on the holder of the prior 
estate dying without male issue; but the three sons who were 
successively life tenants did die without lawful issue. In Novem- 
ber, 1864, Thomas Skinner died, and his eldest son, Thomas 
Browne Skinner, became tenant for life. In fact, however, Thomas 
Borwne Skinner assumed an absolute interest in the property; ıt 
was not until the will of his father received interpretation from 
this Board in 1913 in a suit brought by the second son that the 
limited interests were judicially ascertained. Acting as absolute 
owner in November, 1867, Thomas Borwne Skinner mortgaged the 
property which was the subject of the original mortgage of 1863 
to Seth Gobind Das for the sum of Rs.50,000, which was expressed 
to include Rs.43,294 due on the original mortgage. The principal 
sum and interest was to be paid in eight years. The name of 
Seth Gobind Das was to be entered in the revenue papers as 
mortgagee and that of Thomas Browne Skinner as proprietor; 
the mortgagor was to continue to collect the rents under the 
supervision of agents of the mortgagee and the proceeds less 
agreed deductions were to be applied to reducing the amoynt due. 
In 1872, money decrees were obtained against Thomas Browne 
Skinner and his equity of redemption in the villages in suit was 
sold in execution and bought by Seth Lakshmi Das who therefore 
entered into possession of them on the footing of being absolute 
owner. It will be observed that the above transactions took place 
in the names of Lachman Chand and Gobind Das, Gobind Das, 
and Lachman Das respectively, but it has been assumed throughout, 
no doubt accurately, that the parties duly represented the original 
mortgagees of the mortgage of September, 1863. On Decem- 
ber 26, 1898, Lachman Das, purporting to be absolute owner, 


mortgaged with possession *the five villages with much other 
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. | 
property to the Nawab of Rampur for Rs.15,00,000 “with all 
the proprietary and zemindari rigħts”. On September 24, 1903, 
the collector of Muttra, acting as guardian of the infant sons of 
Lachman Das, sold the whole of the mortgaged property together 
with jewellery, which had been the subject of a previous mortgage, 
to the Nawab of Rampur in satisfaction of all claims under the 
mortgages. The conveyance transfers all the estate right, title 
and interest of the wards in thel! property which included, of 
course, the five suit villages. On April 11, 1904, the Nawab of 
Rampur sold the five villages to the respondent, Naunihal Singh, 
for Rs.1,77,000. The purchaser had the prudence ‘to take what 
appears to be a warranty of title, for which he may ultimately have 
occasion to be grateful. Meantime, in 1900, Thomas Browne 


. Skinner died. He was succeeded by his brother, Richard Ross 


Skinner, who, in 1906, commenced] a suit against the present res- 
pondent, amongst others, to recover possession of the suit villages 
and other property. In this suit it was decided by this Board 
reversing the decision of the High (Court that under the will of 
Thomas Skinner, his son, Thomas Browne Skinner, took only a 
life interest, and therefore, respondent’s predecessors-in-title could 
not have acquired through him an labsolute interest. ‘They held, 
however, that though Lachman Das did not acquire an absolute 
interest from Thomas Browne, he yet, notwithstanding the terms 


‘of the mortgage of 1864, must be held to be still entitled to his 


rights under the mortgage of 18631 created by Thomas Skinner. 

These rights, it was held, passed to the subsequent purchasers, and 
therefore the plaintiff Richard Ross Skinner was not entitled to 
recover possession of the property ‘except on condition that he 
redeemed the mortgage security. The suit was remitted for this 
condition to be performed, but in| 1913 Richard, the plaintiff, 

died and the suit abated. He was succeeded by his brother 
George who, in 1917, filed a suit for redemption against the persent 
respondent and others in respect of the five suit villages and 
other property. However, in 1919, George died and his suit 
abated. He was succeeded by his sister Alice, who brought her 
suit for redemption against the present respondent and others 
for recovery of possession and redemption of the suit villages and 
other property. In the course of! the proceedings Mrs. Alice 
Skinner, the plaintiff, died, but as she had acquired an absolute 
interest, this suit was not abated, land is continued by James 
Skinner, her executor, the present appellant. By their written 
statement the defendants disputed the plaintiff’s title and claimed 
to have been in adverse possession by themselves or their pre- 
decessors since 1872. The learned Subordinate Judge found in 
favour of the plaintiff’s title as to which there is now no dispute. 

He held that the defendants could not avail themselves of adverse 
possession both because the time fori redemption was, by Article 
148 of the Limitation Act, 60 years¢which had not expired, and. 
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because in' any case, by Article 140, the plaintiff’s right to sue 
did not arise until 1919, when after the death: of the tenants for 
life she, by virtue of the remainder to her, became entitled to 
possession. “The learned Judge therefore decided in favour of the 
plaintiff and made a preliminary order on February 28, 1922, that 
the defendants should within a month deliver accounts of the 
income received from the villages during their possession in order 
that he might arrive at a fixed. sum. ‘This order not being 
appealed, on January 20, 1923, the learned Judge made a pre- 
liminary decree for redemption i in which he ‘fixed the sum due to 
the defendants on account of principal, interest and costs to be 
Rs.1,09,641, and decreed that if the plaintiff paid that sum into 
Court before July 3, 1923, the defendants should retransfer the 
property to-her and that on default by the plaintiff the property 
should be sold. From this decree an appeal was brought and by 
permission of the High Court a further appeal was entered from 
the order of February 28, 1922. On the hearing before the High 
Court the defendants for the first time raised the defence that 
they were entitled to succeed by reason of the provisions of 
Article 134, which fixed the period of limitation for a suit, 

to fecover possession of immovable property conveyed or 

bequeathed in trust or mortgaged and afterwards transferred 

by the trustee or mortgagee for a valuable consideration, 
at 12 years from the date of the transfer. No evidence had been 
given in the Court below to support the plea. Such evidence 
must include all the documents of mortgage and*sale which have 
been set out above, and which had not been proved or printed. 
The learned Judges, however, came to the conclusion that as 
there could be no doubt as to the material facts and as the necessary 
documents had been printed before in the case decided by the 
Privy Council in 1913, they should allow the point to be argued. 
Their Lordships cannot approve of this.decision, which appears 
to have been made against the protests of the then -respondents. 
It appears to their Lordships to be highly irregular for any Court 
either to assume without the admission of all parties that material 
facts are not in dispute or to proceed to draw inferences from 
those facts where no evidence of them has been placed before the 
Court. The position is not improved where the matter is mooted 
for the first time in an appellate court on a point not taken before 
the trial Judge. Their Lordships would have felt a difficulty in 
permitting the respondent to rely upon this ground before them 
- were it not that before the Board the appellant consented to the 
question beings raised on the materials plactd before the. High 
Court. With this expression of opinion upon the procedure below 
their Lordships therefore proceed to determine the appeal. When 
the facts and documents are examined it appears that the defence 
founded on Article 134 cannot be supported. The transfer of 
property mortgaged contempl&ted by Article 134 is admittedly 
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something other than an express transfer of the original mortgage. 
The article contemplates a transfer by a mortgagee purporting to 
transfer a larger interest than disk given by the mortgage or at 
any rate an interest unencumbered by a mortgage. Such an 
interest purported to be transferred by Lachman Das mortgagee to 
the Nawab of Rampur in 1898 where the mortgagor purported to 
mortgage as absolute owner; and also purported to be transferred 
by the sale in September, 1903, under which the respondent 
claims his absolute title. Their Lordships have little doubt that 
had Thomas Browne Skinner had {the absolute title to the equity 
of redemption at the time when Lachman Das purported to 
transfer the absolute title to the Nawab, the case would have been 
brought within Section 134. The appellant sought to put a 
limited construction on the article by contending that it only 
applied where the transfer took place while the mortgagee was 
mortgagee, or at any rate transferred “possession which he had 
obtained as mortgagee. It did not apply, they said, where as 


here, the mortgagee had apparently ceased to be mortgagee by 


getting in the equity of redemption, and had obtained possession 
not under the mortgage but under the purchase of the equity in 
1872. Their Lordships see no reason for accepting this view. 
It appears to them to be immaterial that the mortgagee should 
have thought he was absolute owner if in fact he was mortgagee; 
and immaterial whether he got possession before, under or after 
the mortgage if in fact he purported to transfer the property to 
the transferee. But in the present case the transfer which is 
ex concessis ineffective to give the |absolute title was made during 
the existence of the particular estate vested in Thomas Browne 
Skinner, and in such a case the ptovisions of Article 140 apply. 
It was, indeed, faintly contended by the appellant that the plaintiff 
claiming only an equity of redemption did not come within the 
meaning of a remainderman. It appears to their Lordships that 
so to hold would be to do violence| to the language and reasoning 
of this Board in Skinner v. Naunibal Singh', and would be 
inconsistent with the ordinary méaning of the term. Whether 
Thomas Skinner settled the estate subject to the incumbrance or 
whether he settled the equity in either case he created a contingent 
remainder which vested in the plaintiff in possession in 1919 on 
the death ef the last of her brothers without issue. So far, 
therefore, as the defendant relies! upon the enjoyment of the 
absolute title for 10 years from the transfers from Lachman Das 
and his successors in 1898 and 1903 he is defeated by the pro- 
visions of Section 140. It is unnecessary to add that if the 
transfer ultra the mortgage interest had taken place in the life- 
time of Thomas Skinner, the settlor, so that.time had begun to 
run in his lifetime, Article 140 would not have availed the plaintiff. 


This is in accordance with Section 2 of the Limitation Act which 
11913] 40 L A. 105=11 A. L. J. R.1494 
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itself follows the provisions of the English law. As it is, however, Cw 
the defendant is defeated in his enjoyment of the absolute title i325 
by the provisions of Article 140. He then’ has to fall ‘back upon  —- 
the transfer to him of the mortgage interest of Lachman Das SKINNER 
in the original mortgage of 1863 which, according to the decision Nausuat 
of the Privy Council in 1913, was quoad tantum transferred to Swen 
him in the folds of the larger title which he thought he was get- 1.7 Arkin 
ting. But if he has to rely upon a mortgage title then he must 
take it subject to the obligation of all mortgage titles, viz., the 
obligation to be redeemed. It is conceded and is plain that Article 

134 does not protect the transferee of a mortgage by express 
transfer, and it appears to their Lordships idle to suppose that it 

protects a pérson who has taken a transfer only of a mortgage, but 

has taken it without his knowledge mistakingly supposing that he 

was getting something better in circumstances like the present, 

where he cannot maintain his superior- title by reliance on any 

period of limitation. Resting as he does on the interest of 
mortgagee he is liable to be redeemed.. The period of redemption 

began, it is true, in the lifetime of Thomas Skinner, and Article 

140 has no application but the statutory period runs for 60 years 

and had expired when the plaintiff filed the present suit. Their 
Lordships therefore are of opinion that this appeal should be 

allowed with costs here and below and the order of the Subordinate 

Judge restored, and that the case should be remitted to the High 

Court to make such additions to the decree as may seem just to 

the plaintiff in view of the fact that possession has been withheld 

from him and his testatrix since the date fixed in the preliminary 

decree. The right to possession will be governed by the preli- 

minary decree with which, as their Lordships are informed, the 

plaintiff has complied. Their Lordships will humbly advise His 

Majesty accordingly. 





Appeal allowed 
Chapman, Walker &- Shepherd—Solicitors for the appellant. ` 
Douglas, Grant & Dold—Solicitors for the respondent. 


AMJAD KHAN (Plaintiff) ° Gaus 

Versus ec 

ASHRAF KHAN anp oTHeErs (Defendants) * 1323 
‘Mohammedan Law—Hanafis—Gift—Of life-interest—W hether valid— February 26 

If inoperative, creates no interest at all in the donee. — 
A Hanafi Mohammedan made a gift of’ certain immovable Loro SHaw 

property in favour of his wife. The deed of gift provided that Pane 
the donee had a power of alienation in respect of one-third of sm Lancetor 
the gifted property but had no such power in respect of the Sanpzason 

remaining two-thirds. The gleed, further provided that after the 
=P, C. A. 125 of 1926 
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death of the donee, the entire property gifted away should revert 
to certain named individuals |who were the collaterals of the 
doner. Held, that the deed gave only a life-interest to the donee 
in the entire property gifted. | Such a deed is, under the Mo- 
hammedan Law, either valid and creates -life-interest or is totally 
invalid and creates no sort of interest in the property in favour of 





the donee. 


APPEAL from two decrees of the Court of the Judicial Com- 


missioner of Oudh. 1 
S. Hyam for the appellant. ! 
B. Dube for the respondents. | ! 
The following judgment was delivered by 


Sm LANCELOT SANDERSON—This is an appeal by Amjad 
Khan, son of Salar Khan, who was the original plaintiff in the 
suit, against two decrees of the Court of the Judicial Commissioner 


of Oudh, dated December 15, 1924. 


The suit was brought by Salar Khan to recover possession of 
certain properties specified in the|plaint, and mesne -profits. 

The title of Amjad Khan, hereinafter called the plaintiff, to 
two specific plots purchased by Mst. Waziran has been declared 
by both the Courts in India, and no question with regard to 





these plots arise in this appeal. 


The ‘dispute relates to proprietary shares in eleven villages. 


The shares belonged to one Ghulam Murtaza Khan. 

It was alleged on behalf of thé plaintiff that Ghulam Murtaza 
Khan made a gift of the said shares to his wife, Mst. Waziran, 
by a registered deed dated January 17, 1905, and put her in 
possession of the property, which was the subject of the gift; 
that Ghulam Murtaza Khan died! on February 6, 1906, and his 
wife died on November 18, 1909, leaving her brother Salar Khan, 
the father of the appellant, her sole heir; and that on the death 
of Salar Khan the plaintiff-appellant became entitled to the 





“property in question. 


The first two defendants are the nephews of Ghulam Murtaza 
Khan, who, it was alleged, took | possession of the properties in 
suit on the death of Mst. Waziran; the other defendants are 


transferees from the first two defendants. 


The learned Subordinate Judge, who tried the suit, came to 
the conclusion that the above-mentioned deed of January 17, 
1905, was in the nature of a family settlement, that Ghulam 
Murtaza Khan gave to his wife one-third of the property absolutely 
and a life estate ony in two-thirds of the property which on his 
death was to revert to his heirs; and he made a detree accordingly. 

The plaintiff appealed to the Court i the Judicial Com- 


missioner of Oudh. 


The defendants Ashraf Khan, E RS Khan and Nisar Ali 


Khan also filed an appeal. 
The two appeals were heard] Jat the same time. 





The learned 
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Judicial Commissioners, though differing as to the reasons, agreed Gra 
as to the conclusion, and directed on December 15, 1924, that  ņ929 
the plaintiffs’ appeal should be’ dismissed, that the defendants’ 


appeal should be allowed and that the plaintiffs’ suit should be Amsa» Kuan 
dismissed except in respect of plots 397 and 618, which should be Asmar Kuan 
shown as having been decreed to the plaintiff. i 

The two last-mentioned plots are those as to which no dispute S% Tancclot 
arises in this appeal. - 


On January 18, 1894, Ghulam Murtaza Khan made a will, 
and on the same day executed what was called an agreement, 
by which he made a declaration that he would remain in possession 
of the properties comprised in the will as long as he lived, but 
that he should not have power to alienate the same. 

On January 17, 1905, Ghulam Murtaza Khan executed the 
deed, on which the decision of this case depends. 


_ The terms thereof are as follows:— 

j I am Ghulam Murtaza Khan, ‘son of Sarfaraz Khan, caste 
Bhatti, resident and zamindar of Muhi-ud-dinpur, hamlet of 
village Jamoli, paragna Mawai Maholara, tahsil Ram Sanehighat, 
district Bara Banki. 

Whereas I am co-sharer of the following shares in the village 
comprised in Taluga Mawai, in the above paragana and district, 
at present valued at Rs.15,000. Whereas I am in possession and 
occupation of the same and whereas in respect of the same I 
have already executed a will and an agreement dated January 18, 
1894, but as I want to avoid any difficulty to my wife in obtain- 
ing possession over the willed property after me, I, therefore, 
by means of this document, have made a gift without considera- 
tion of my entire property detailed below with all external and 
internal rights and without the exception of any right or part, 
to my wife Mst. Waziran, resident of Muhi-ud-dinpur hamlet 
of village Jamoli, in the above pargana and district, subject to 
the condition that, out of the entire property mentioned in the 
deed of gift she shall remain in possession of shares worth 
Rs.5,000 with power to make at.her pleasure any sort of 
alienation like mortgage, sale’ or gift in respect thereof and that, 
as to the rest, worth Rs.10,000; she shall not possess any power of 
alienation but she shall remain in possession thereof for lifetime. 
After the death of the donee the entiré property gifted away 
by this document shall revert to the donor’s collaterals, viz., 
Ashraf Khan, Basharat Khan and their heirs, in “equal shares, 
and those heirs of mine shall become owners with full proprietary 
powers, and the own heirs of the donee lady shall not inherit 
the same and the donee and my aforesaid heirs have accordingly 
agreed and consented to this. ‘I have put the lady donee in 
possession of the property gifted to her, and therefore from 
today: I have ceased to possess any right or claim in respect of 

-the gifted préperty, and. my wife, Mst. Waziran, from today 
became owner and possessor of the aforesaid property in accord- 
ance with the terms of thjs deed. As to shares worth Rs.5,000, 
gifted to the said lady, she has power to choose the same from any 
H z 
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Cwm . village she likes, or if she likes, he can take’ shares worth Rs.5,000 
FERE from all the villages. 





eed Wherefore these- few pisent by way of a deed of gift have 
Amyap KHAN been executed, and got registered with the consent of the rever- 
v sioners, viZ., Ashraf Khan and: Bashrat Khan, so that it serves 
ASHRAF KHAN as an authority and be of use in time of need. 
So Lancelot An issue was raised in the ‘trial court whether Ghulam 


Sanderson Murtaza Khan was a Hanafi Mussilman or whether he belonged 
to the Shia sect. | 

The learned Subordinate Judge held that Ghulam Murtaza 

Khan was a Hanafi Mussulman and did not belong to the Shia sect. 

It appears from the judgment! of Mr. Ashworth, one of the 

learned Judicial Commissioners who heard the appeal, that the 

decision of the learned Subordinate Judge on this issue had been 


impugned in one of the grounds! of appeal presented by the | 


defendants, but that the ground had not been pressed, and the 
appeal was decided .upon the basis that the Mohammedan law 
applicable was the Hanafi law and! not the Shia law. 

In order therefore to constitute a valid gift inter vivos under 
the Mohammedan law applicable to this case, three conditions 
are necessary :— 

(1) Manifestation of the wish to give on the part of the 

donor. 

(2) "The acceptance of the! iie either impliedly or 

expressly. i 

(3) The taking possession of the subject-matter of the gift 

: by the donee, either ‘actually or constructively. 

(See Mohammad Abdul Ghani v. Fakbr Jahan Begam* 

The main argument on the hearing of the appeal related to 
the question of what was the subject-matter of the gift by Ghulam 
Murtaza Khan. 

This depends upon the construction of the deed of January 
17, 1905. 

It was argued on behalf of the |plaintiff-appellant that by the 
deed Ghulam Murtaza Khan transferred the corpus of the pro- 
perty therein specified to his wife ‘without any reservation, but 
subject to certain conditions of enjoyment; that if the said condi- 
tions were inconsistent with the transfer of an absolute interest 

` in the property, the Mohammedan law applicable to this case 
would give effect to the transfer, and would not give effect to 
the conditions; and that the deed coupled with possession given to 
the donee constituted a good and valid gift of all the property 
comprised in the deed. 

On the other hand it was aed on behalf of the defendant- 
respondents that by the deed Mst: Waziran acquired merely a 
life-interest in the property comprised therein; that such interest 





ceased on her death in 1909, and that inasmuch as the plaintiff’s . 


only claim to the property was as deir of Mst. Waziran, he had 
149 I. A. 195 at 209==20 A. L. J. R. 994 
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‘no title thereto’ . - i ; Civa 
The principle on which the plaintiff alied was that where 1329 
it is clear that.the intention of the donor is to make a gift to the —— 
donee of the corpus of the property comprised in the gift, and A™J*> SAHAR 
there is a condition attached that the donee should take a limited Asmar Kuan 
interest or should take it for life, under the Hanafi law the condi-- —— 
tion would be void and there would be a complete and absolute ge Sor his 
gift of the property: in other words it was argued that if a gift of 
tangible property is made subject to a condition inconsistent with 
full ownership on the part of the donee of the thing given, the 
gift is valid, but the condition void, -see Wilson’s Digest of 
Anglo-Mohammedan Law (1908 edition), paragraph 313. 
Among other authorities reliance was placed by the learned 
counsel for the plaintiff-appellant upon Mst. Humeeda v. Mst. 
Budlun and the Governinent*, for the purpose of showing that 
the creation of a life-estate by means of a gift inter vivos does 
not seem to be consistent with Mohammedan usage. 
It was held by the Judicial Committee that there ought to 
be very clear proof of so unusual a transaction, and that in that 
case there was no such proof. 
It should be noted that the facts of the. cited case differ 
materially from the case now under consideration, inasmuch as in 
. the present case there is before the Board the formal deed of gift, 
upon the true construction of which the decision must depend. 
Other authorities were referred to during the course of the 
argument, but in their Lordships’ opinion it is not necessary to 
refer to them in detail, for the reason that the above-mentioned 
principles were not disputed by the learned counsel for the 
defendant-respondents: their case was based on the argument that 
the subject-matter of the gift in the deed of January 17, 1905, 
was a life-interest only in the property and that it was not a 
gift to the wife of an absolute interest in the property with an 
inconsistent condition. 
The material question then is what is the true construction 
of the deed. The intention of the donor is to be ascertained by 
reading the terms of the deed as a whole, and giving to thera the 
natural meaning of the language used. 
Their Lordships, basing their decision on the teams of the 
deed, are of opinion that the conclusion arrived at by the learned 
Judicial-Commissioner, Mr. Wazir Hasan, on this part of the case 
is correct, and that Mst. Waziran acquired merely a life-interest 
in the property under the deed of January’ 17, 1905, together with 
a power of alienation over one-third of the property. 
The donor by the terms of the deed purported to make a 
gift without consideration to his wife of the entire property 
detailed therein: he divided the property into two parts, one-third 
and two-thirds, with a view to giving his wife a power to alienate 


217 W. R. 525 
° 


Civi 


1929 





576 PRIVY COUNCIL [1929] 


the one-third of the property or any part thereof by way of mort- 
gage, sale or gift. | 
The words used in connection with the power of aliancon 


ATAD KHAN point to the donor contemplating a possible alienation by his 
Asnrar Kuan Wife during her lifetime of the one-third or part thereof. It was 





-Sn Lancelot 
Sanderson 


urther provided that after the death of thé donee “the entire 
property gifted away by this document” should revert to the 
donor’s collaterals named therein. 

It is to be: noted that the provision as to reversion is not 
limited to the two-thirds over which the wife was to have no 
power of alienation, but it related to the “entire property gifted 
away by this document”. ; 

The “entire property” was to revert to the collaterals, but 
it would, of course, be subject to any mortgage, sale or gift which 
the wife had power to make during her lifetime. in respect of 
the one-third part of the property mentioned in the deed. 

Reading the deed of January | 17, 1905, as a whole and giving 
effect to all the terms thereof, their Lordships are of opinion that 
it does afford clear proof thar the donor intended to make and 
did make a gift to his wife of a life-interest only in the entire 
property comprised in the deed together with the above-mentioned 
power of alienation in respect of 'one-third of the property. 

It was, however, further argued on behalf of the plaintiff 





that under the Mohammedan law, which is applicable to this case, 


a transfer of a life estate could not be made by means of a gift: 


in other words, it was argued that under the said law there could 
not be a transfer of any interest in property by way of gift 
inter vivos except an absolute interest. 

In their Lordships’ opinion, it is not necessary to express any 
opinion on the last-mentioned argument, because in view of the 
construction of the deed which) their Lordships have adopted, 
the plaintiff-appellant is on thej horns of a dilemma. If the 
interest acquired by Mst. Waziran was a life-estate only, and if 
such an interest can be acquired under the Mohammedan law, 
by way of a gift, that interest came to an end on the death of 
Mst.. Waziran, and the plaintiff claiming as her heir has no title 
to the property. 

On the other hand if, as argued on behalf of the plaintiff, 
under the Hanafi law such a limited interest as a life estate could 
not be transferred to Mst. Waziran by way of gift inter vivos, 
then Mst. Waziran acquired nojinterest in the property under 
the deed of January.17, 1905, and the plaintiff, claiming as her 
heir, can have no title to the property. 

For the above-mentioned reasons their Lordships are of 
opinion that the plaintiff-appellant has no title to the property 
which is now in dispute in this appeal. 

In view of this conclusion, it is not necessary for their Lord- 
ships to consider any of the other points raised in the appeal, as, 

J 
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for instance, the question whether there was delivery of possession Own 

as to which the learned Judicial Commissioners came to different {375 

conclusions. Their. Lordships. therefore will humbly advise His 

Majesty that this appeal should be dismissed with costs. ee KHAN 
Upon a further application by: the appellants on-a point raised Asmar KHAN 

in reason 11 of their case, their Lordships do not think it neces- _- 

sary to add anything to the judgment. The. point was made on S% Lancelot 

an application for review in the, appellate court,.and it was held 

that it was not open to the appellants. ‘Their. Lordships see no 

reason , for differing from the appellate court’s decision in this 

si a : 








‘Appeal dismissed 
“Barrow, Rowers oN spilt Solicitors. for the appellant. 
Watkins 8 e for the pps 
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Land Acquisition Act, Sections 6, 23ł—Two notifications o of declaration — — 
by Local Government—Easrlier notification cancelled by the Viscount 
second—Market-value as at the date of second notification must _ DUNEDIN 
tahe considered. i Lo Aig cnn 

~- On’ May 31, 1922 the Local Government published a declara- ` SARGANT 
ition under Section .6.of the Land Acquisition Act, 1894 that the 
appellant’s land along with the lands of other people was required 
-for a, public purpose. On October..6, 1923 another declaration 
was published under the same section specifying that only 
„plaintiff’s land was required for a +public purpose but at the 
‘same. time announcing that the former declaration was cancelled. 
‘Held,’ that regard must be had to the market-value as at the 
- date of the second notification. è 
. -APPEAL from a decision of the High Court of Judicature at 
Rangoon. . 
S. Moses: for the appellants. ` 
Sir G. R. Lowndes, K. C. and E. B. Raikes for the respondent. 
` The following judgment was delivered by 
Viscount DunrepIn—This is an appeal from the* High Viscount 

Court “of Judicature’ at Rangoon, in’ a case in which they have Dunedin 

altered the finding of the Judge of the High Court of the original 

side in a land acquisition’ case. 

The Government on May 31, 1922, bad published a declara- 

tion under Section 6..of the Land Acquisition Act, 1894, that 

the appellants” land was required for.a public purpose, and that 

declaration included, besides the land which they desired to take 

from the appellants, certain land belonging to other people. - The | 

Goverment -seemingly changed their mind about requiring the 

land of the “Otheg- people, and accordingly.on October 6, 1923, 

a) , C: A. 106 of 1927. - 
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they published another declaration under Section 6, specifying 
the same land belonging to them, but, at the same time, announc- 
ing that the former declaration was cancelled. 

The matter went before the Collector and he gave a certain 
award, to which their Lordships need make no further allusion. 
An appeal was taken to a Judge of the High Court and that Judge - 
made an award by which he awarded Rs.6,500 per acre in respect 
of one and Rs.3,800 per acre.in respect of another plot. Appeal 
and cross- -appeal were taken to the appellate, court, and the 
appellate court altered that judgment, replacing the figure of- 
Rs.6,500- per acre by a figure of Rs.5,600 per acre, and replacing 
the figure of Rs.3,800 per acre by a figure of Rs.2,750 per acre. 

The appellate court, in considering the sales upon which 
they based their judgment, after mentioning the two notifications, 
which their Lordships have already referred to, then said:—~ 

Though the word ‘cancelled’ was used to mean that the first 
notification was either superseded or modified, the first notification 
practically remained good so far as these two plots of Maung Ba 
Kyaw and Ma Sin are concerned. So in our opinion the market 
value at the date of the publication of the first notification should 
be the market value to be considered. 

Their Lordships are unable to take the view, because it is 
absolutely in the teeth of Clause 1, Sub-section 1, of Section 23 
of the Land Acquisition Act, 1894, which says that, in determining 
the amount of compensation to be awarded, the Court shall take 
into consideration “the market value of land at the date of the 
publication of the declaration relating thereto under Section 6”. 

Now, it is perfectly certain that the only notification which 
gave right to take this land -was the second notification, and 
therefore that date must be the date taken. That really vitiates 
the judgment of the appellate court. It is apparent from the 
figures that all this land was galloping upwards in value, and in 
particular, that sales were proved, after the date of the first 
notification, but before the date of the second, which showed a 
highly increased value, and that it was in considering those sales, 
as well as the former sales, that the learned Judge of first instance 
came to the result that he did. Their Lordships are therefore 
clearly of opinion that the judgment of the appellate court cannot 
stand and that, as there seems nothing to be said against the 
judgment of the Judge of first instance, that must be reverted to. 


Their Lordships will humbly advise His Majesty accordingly 
to allow the appeal, to set aside the decree of the High Court in: 
its appellate jurisdiction with costs, and to restore the judg- 
ment of the first Judge. The appellants will have the costs of 
this appeal. 

Appeal allowed: 

T. L.- Wilson & Co.—Solicitors for the- appellants. 


. Sanderson, Lee & Co.—Solicitors for the respondent. , - 
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JWALADUTT. R.. PILLANI (Defendant) vit 

ss versus 0 = 

` RAJA BAHADUR BANSILAL MOTILAL (Plaintiff) * i 
Indian Contract Act, Section 264—Retirement of partner from firm— February 28 

Liable to ‘customer who had no. notice .of retirement—Contract = 
Act, not exhaustive. i ` karaati 


` A firm of which the appellant was a partner borrowed money ~ torn 
ona promissory note. Subsequently the firm dissolved, the part- Carson 
„nership and the appellant retired., Business was continued by the Sm Cares 
. other partners .under the same name. Later the firm renewed SARGANT 
. the promissory note in favour of the creditor. The retirement 
„Of the appellant from the firm was advertised in the gazette and 
- in ‘the other newspapers but the creditor had no notice of the 
appellant’s retirement., ' Held,- that the appellant was liable to 
- the’ creditor. Section 264 of the Indian Contract Act does not 
deal withthe liabilities of the firm to the persons dealing with it. 
The Indian Contract Act is not exhaustive of the law of contract. 
APPEAL from a decision of the High Court of Judicature at 
Bombay. aaa . ee 
W.A. Greene,-K. C. and E. B. Raikes for the appellant. 
“W.cH. Upjohn, K.C., L. de’Gruyther, K.C., Sir G. Rr 
Lowndes, K. C. and Sir C, Holden for the respondent. 
The following. judgment was delivered by 
Viscount :_DuNEpIn—The facts in this case are not in dis- Viscount 
pute. The appellant Pillani was a partner of a firm of Husseinbhai D¥*edin 
Pillani Wadia & Co. .On April 3, 1923, that firm along with 
Wadia Woollen Mills, Limited, granted in respect of a loan a pro- 
missory note for 2 lacs of rupees with interest at 734 per cent 
in favour of the respondent Raja Bahadur Bansilal Motilal. On 
September 12; 1923, the firm’ dissolved partnership and the 
appellant retired. The firm continued to do business under the 
same name and by the deed of dissolution a certain interest in the 
- business was secured to the appellant- though he was no longer 
a partner, . P gant 
On April 3, 1924, the old promissory note was cancelled and 
a new promissory note given by the company and the firm*for the 
same sum of 2 lacs, interest on this note running at 84% per cent. 
It is admitted that ‘the retirement of.the appellant ftom the firm 
was advertised in’ the Bombay -Gazette and in four other news- 
papers, and it was found by the Trial Judge and has not since 
- been questioried that no intimation ‘was serit or conveyed in any 
way to the respondent, The sole question is whether the appellant 
is liable.on the second promissory note. He has been so found by 
the Judge of first.instance and by the Court of Appeal. There 
can be’no question that the plaintiff, being an old customer and 
no notice having been -given to him of the dissolution of the 
*P. C. A. 154 of 1927 
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partnership and the retirement of the appellant, the appellant-is 
by English law liable. It would be otiose to quote authority for 
this, and this was undoubtedly the law of India, at least prior to 
the Contract Act of 1872: Shewram v. Rahmatoolah’. The 
defence of the appellant is based on the terms of Section 264 of 
the Indian Contract Act of 1872, which is as follows:— 

Persons dealing with a firm will not be affected by a dissolution 
of which no public notice has been given unless they themselves 
had notice of-such dissolution. 

The appellant argues that “persons” includes both old and 
new customers, and’that though the section is expressed in a 
negative form there must be extracted therefrom the positive 
_ Proposition that persons will be affected by a dissolution of which 
` public, notice has been given. Against that it is urged that the- 
section is merely nagative and must be strictly limited to what it 
says, which is the effect of the dissolution of the firm on the rights 
of persons dealing’ with it, but not on the liabilities of the firm to 
the persons so. dealing. 

-Their Lordships feel that if this were a new statute which 
was to be construed for the first time, there would be great’ force 
in the appellant’s argument. But the matter cannot ‘be so 


‘approached. As long ago as 1882 the very question was raised 


before the High Court of Calcutta in the case of Chundee Churn 
Dutt v. Eduljee Corvasjee Bijnee* and Garth, C. J. pronounced a 
judgment contrary to the contention of the appellant. He was 
chiefly swayed by the consideration that if it was intended to 
make such a far-reaching change on what had been the law of 
England introduced into the law of India, and which was still the 
law of England, the enactment would have been expressed in 
clear and positive words and not left to be gathered by inference 
‘from a nagative proposition. That judgment has been followed 


-in subsequent cases, and has ruled the.law and contracts in India 


ever since. To the view of Garth, C. J. their Lordships would add 
two further considerations. The law as laid down in England has 
been all along found a workable law in a country where there is 
far more commercial experience than in India, and it remained 
unaltered in England when the whole subject was reviewed in the 
Partnership Act of 1890. -Also the Indian Contract Act is not 
a code. THe preamble so states 
g Whereas it is expedient to define and amend certain ni of the 
law relating to contract; 
and Lord Macnaghten in the case of Irrawaddy Flotila Company f 
v. Bbugwandas? says (p. 129) :— 
- The Act of 1872 does not profess to be a complere code deiig 
with the law relating to contracts. It purports to do no more 
than to define and amend certain parts of*that law. No doubt 
it treats of bailments in a separate chapter. But there is nothing 
1 Supplemental Volume of Sutherland’s Reports, Civil Side 94 


7 L. R. 8 Cal. 678 
818 I. A. 121 e 
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_ to show that the Legislature’ inténded--to- deal- exhaustively with Cv 
any particular chapter- or subdivision of the - law relating to 
contracts. ae 


And although the section does occur in a A of sections Jwarapurtr 

devoted to partnership, it is clear that the: fasciculus is not ®Putant 

exhaustive of all questions which can be raised in connection with panenat 

partnership. “3 : 
Taking into' account all these considerations: their Lordships cy l 

do not think they would be justified, in view of the ambiguity of : 

the expression used, to give effect to a view- which would upset 

what has been considered by the commercial.community as the 

law for such-a long period. ‘They will, therefore, humbly advise 

His mise to dismiss the appeal with costs. 


1929 





Appeal dismissed 
y “Lattey Dawe—Solicitor for the. appellant. 
- T-L. Wilson—Solicitor for the respondent. 
. ae 
LAL NARSINGH PARTAB BAHADUR SINGH- (Plaintiff Civil 
£ o, VEFSUS n 
MOHAMMAD YAQUB KHAN, 'AND OTHERS - (Defendants) * 
Transfer of Property Act, Sections 67 and 68—Mortgagor’s failure to March 15 
deliver PETR tit Saks suit..to recover mortgage MONCY— LORD Sh, Siw 
Entitled to a decree for sale. - Lord TOMLIN 
If under a mortgage which is ‘a Smbe of a simple and Sm Lancrror 
usufructuary mortgage, the mortgagor doés not deliver possession, SANDERSON 
"| it is open to the mortgagee to sue`for his mortgage money under 
Section 68 of the Transfer of Property Act, arid in such a case 


a decree for sale can be made in his favour “under Section 67 of 
the Act. - 


APPEAL from a decree of the Chief Court of Oudh at 
Lucknow. g i 

:.A..M. Dunne and S. Hyam- for the appellant. 

The other side was not represented, 

` The following judgment was delivered by 

Lorp Tomin——This-is an appeal by the plaintiff in as suit Lord Tomlin 
from a decree dated October 26, 1926, of the Chief Court of Oudh 
which varied a decree dated August 13, 1925 , of the court of the 
Subordinate Judge at Rae Bareli: 

On April 8, 1923, a mortgage, which was’ duly ‘egistered, 
was executed -by the first two. defendants. in favour of the third 
defendant to secure an advance of Rs.30,000 carrying interest at 
the raté of $. annas and 1 pie per cent per month, 

‘By clause 2° of this:mortgage it was stated that an 8 annas 
share in certain villages had been hypothecated in lieu of the 
principal mortgage money ‘and interest and in order to pay the 
annual interest on the mortgage money possession over the 
Pypotnerated property had been,delivered to the mortgagee, who, 
z ` í *P. C. A. 112 of 1927 
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after paying the revenue, should appropriate the surplus profits 
to the extent of the annual interest. 

By clause 3 the mortgage money was promised to be repaid 
within 35. years and at the stipulated time when in Khali fast 
in the month of Jeth or at any other time the mortgagors should 


Yaqus KHAN pay money to the mortgagee the mortgaged property should. 
Lord Tomlin Þecome redeemed. . i 


, The fourth clause of the mortgage contained a further pro- 
vision that the mortgagors should remain entitled to eject tenants 
to enhance rent, to cultivate land and to issue leases and after 
enhancement and payment of interest if there be left any surplus 
or if the mortgagors pay any year or each year any amount of 
money then that money should be deemed to have been paid 
towards the principal and interest on the money paid should be 
deducted and that the mortgagee like the mortgagors, should 
possess all the remaining powers during the period of his possession. 

By clause 5 it was provided that if the mortgagors fail to 
pay the mortgage-money and fail to redeem the mortgage at the 
appointed time then the mortgagee should have power to realise 
the money due to him by sale of the mortgaged property and that 
if the mortgaged property should be found to be insufficient to 
satisfy the full demand then the mortgagee should be entitled to 
recover the balance from the other properties of the mortgagors, 
and by clause 7 it was provided that if on the claim of any person 
any part.or whole of the mortgaged property were to go out of 
the mortgagee’s possession or if there were to arise any disturbance 
in the mortgagee’s possession then the liability therefor should rest 
with the mortgagors. 

The money was duly advanced, but the two first defendants 
failed to deliver possession of the mortgaged property to the third 
defendant. By a deed of transfer dated April 17, 1924, and 
registered on April 22, 1924, the third defendant transferred the 
mortgage and her rights thereunder to the plaintiff. 

On May 14, 1924, the plaintiff filed a petition of plaint 
against the three defendants in the court of the Subordinate Judge 
at Rae Bareli, claiming a decree for recovery of Rs.30,000 and 
Rs.1,250-15-6 for interest by sale of the mortgaged property and | 
if for any reason a decree for sale could not be passed then a 
simple mioney decree for Rs.31,250-15-6. 


The first two defendants filed their written statement on 
August 28, 1924, claiming that the suit ought to be dismissed 
(inter alia) for the following reasons—that the mortgaged deed 
was not such as might legally, if the mortgagee did not get 
possession, entitle him to obtain ʻa ‘simple money decree or recover 
his money by sale of the mortgaged property before the time 
fixed (that is the expiration of 35 years) and was not one to 
which Section 68 of the Transéer of Property Act applied and- 
that in view of certain facts alleged in the written statement the 
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plaintiff was estopped from bringing the suit. Civi. 

By „his ‘judgment, dated August 13, 1925 the Substdinate ” ods 
Judge found on all issues of fact in favour of the plaintiff and in — 
particular he found that the first two defendants had failed to put _ Lat 
the mortgagee in possession and had remained in possession them- si oe 
selves, and as to the issue whether the plaintiff was entitled to Yaque Kuan 
sue for a sale or a money decree he held that the plaintiff was 
entitled to a sale decree under Section 68 of the Act and passed 
a decree giving the two first defendants till February 13, 1926, to 
redeem the property at the amount, for principal interest and 
costs mentioned in the decree and in default of payment on or 
before that date a sale was ordered. 

On November 17, 1925, the first two defendants appealed 
«to the Chief Court of Oudh at Lucknow. 

The Court allowed the ‘appeal, setting: aside che decree of the 
court below and ‘in lieu thereof granting’a decree for possesion 
of the mortgaged property. 


The learned Judges of the Chief Court held that the mortgage 
in question was an anomalous mortgage and not a combination of 
a simple mortgage and an usufructuary ‘mortgage and therefore 
that Section 68 of the Act was'excluded’and Section 98 of the 
Act applied under which the plaintiff was onlyentitled to a decree 
for possession in accordance with the terms of the mortgaged 
deed, their- view of the mortgaged deed’ being that under it the 
mortgage-money was not recoverable before the expiry of 35 years 
and therefore that the mortgagee’s right to enter into possession 
and the mortgagors’ obligation to deliver possession must be 
given effect to. 

The plaintiff obtained leave to appeal to His Majesty in 
Council and appealed accordingly. On the appeal none of the 
defendants appeared. 

In order to appreciate the point to be determined it is 
necessary to refer to the relevant sections of the Transfer of 
Property Act. . 

A simplè mortgage and an usuftuctuary mortgage are defined 
in Section 58(b) and (d) of the Act; as follows:— oo a 


§8(b). Where, without delivering. possession of the mort- 
gaged property, the mortgagor binds himself personally to pay 
the mortgage-money, and agrees, expressly or impliedly, that in 
the event-of his failing to pay according to his contract, the 
mortgagee- shall have a right to cause the mortgaged property to 
be sold and the proceeds of sale to be applied, so far as may be 

. necessary, inf payment of the mortgage-money, the transaction 
_ is called a simple mortgage and the mortgagee a simple mortgagee. 
58(d). Where, the mortgagor delivers possession of the mort; 
gaged property to the mortgagee, and authorizes him to retain 
‘such possession until ‘payment of the miortgage-money, and to 
receive the rents and profit? accruing from the property and 
to” gppropriate them in lieu ‘of interest or -in payment of -the 





Lord Tomlin 
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Civ mortgage money, or partly |in lieu of interest and partly in 
payment of the mortgage-money, the transaction is called an 
1929 
_usufructuary mortgage and the mortgagee an usufructuary 
Lat ` mortgagee. 
NARSINGH Section 67 of the Act, provides as follows:— 


In the absence of a contract to the contrary the mortgagee has 


I at any time after the mortgage-money has become payable to him 
Lord Tomlin and before a decree has been made for the redemption of the 
> mortgaged property or the jmortgage-money has been paid or- 
deposited as hereinafter provided a right to obtain from the Court 
an order that the mortgagor} shall be absolutely debarred of his 
-right to redeem the property or an order that the property be. 
sold. 
Section 68 of the Act is as follows:— 
` 68. The mortgagee has ajright to sue the mortgagor for the 
- mortgage-money in the following cases o 
(a) Where the mortgagor binds himself to repay the same; 
(b) ` Where the mortgagee is deprived of the whole or part 
of his security by or in consequence of the wrongful 
act.or default of| the mortgagor; 
(c) Where, the mortgagee being entitled to possession of 
the property, the| mortgagor fails to deliver the same 
to him, or to secure the possession thereof to him’ 
Š without dišturbance by the mortgagor or any other 

person. 
Section 98 of the Act is headed “Anomalous mortgages” and 
is in the following terms:— 

In the case of a mortgage not being a simple mortgage, a 

mortgage by conditional sale, an usufructuary mortgage or an 
English mortgage, or a combination of the first and third, or the 
second and third, of such forms, the rights and liabilities of the 
parties shall bè determined by their contract as evidenced in the 
mortgage-deed, and, so far as such contract does not extend, by 

local usage. 

.The first question is whether upon its true construction the 
mortgage is one which is outside the scope of Section 98 and 
secondly if it is outside the scope of that section to what remedy 
the plaintiff is entitled having regard to the provisions: of Sec- 
tions 67 and 68.‘ 


In their Lordships’ opinion| the mortgage is a combination 
of a simple mortgage and an usufructuary mortgage. ‘The only | 
clause in the mortgage which presents any difficulty is clause 4,- 
but that clause appears in their [Lordships’ view at most only to 
enable the mortgagors to act as manager without in any way 
detracting from the effect of clause 2, which entitled the mortgagee 
to possession. On this view of the construction of the mortgage 
deed Section 98 of the Act has no application to the case. 

It is plain according to the findings of the Subordinate Judge 
that the first two defendants haye failed to discharge their obliga- 
tion of making over porsaan to the mortgagee and have thereby 
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deprived the mortgagee of part of his. E and in these circum- Cw 
stances their Lordships are of opinion that under Section 68 the {529 
money has become payable and the plaintiff is entitled toa money — 
decree for the same, but if the money has become payable under „, Tar 
Section 68 their Lordships are further of opinion that under oe 
Section 67 a decree for sale can be made. It would indeed be a Yaoua K Ketan 
startling result of the legislation if in such a case as this where osd Tomi, 
a default has been made by the mortgagors of a kind which 
materially affects the mortgagee’s security there existed no remedy 
for the immediate enforcement of the mortgage. ; 

In the result, therefore, their Lordships are of opinion that 
the appeal should be allowed with costs and the order of the 
Subordinate Judge restored with the date for redemption extended 
for 6 calendar months from the date of His Majesty’s Order 
hereon and their Lordships will nbi advise His Majesty 
accordingly. — - 

Appeal allowed 
Barrow, Rogers & N sill Soleo for the appellant. 
Hy. S. L. Polak—Solicitor for the respondents. 


HIGH COURT _ 
FATEH SINGH (Applicant) set 
Versus — <a 
KING-EMPEROR (Opposite party) * 1929 


Criminal Procedure Code, Section 498—Bail—Non-consideration of January: 22 
grounds for—Effect of. 
Where members of two parties were being prosecuted and one 
of them having been released on bail, applicant also applied for 
- bail on the ground that the other party will have a better 
chance of their ‘case being properly represented, but the applica- 
tion was disallowed as there were reasonable grounds for the 
Court to believe that applicant was guilty of an offence under 
. Section 304 of the Penal Code, held, that the reasons pointed out 
by the applicant must weigh with a court, and if there was 
no danger of the applicant absconding if released on bail, he 
should be released; it was necessary for the Sessions Judge to 
consider all these points under Section 498 of, the Criminal Pro- 
čeduře Code. z 
CRIMINAL MISCELLANEOUS ÅPPLICATION for ‘bail under 
* Section 497 (2) and 498 of the Criminal Procedure Code. 
- Saila Nath Mukerji and Girdhari Lal Agarwala for_ the 
applicant. $ 
- The following judgment was dleed by 
DALAL, J.—This is an application for bail of one Fateh Singh Dalal, }. 
against whom an investigation is being made by the police on a - 
charge under Section 304 of the Indian Penal Code punishable 


* Cr. Mis. 33 of 1929 
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. C&minaL with transportation for life- The Magistrate, guided as he was 
< 1929 by the'provisions of Section 497 of the Criminal Procedure Code, 
: expressed his inability to grant bail in such a case as there appeared 
ENEE SINGH to be reasonable grounds for believing that Fateh Singh was guilty. 
Kinc- The Sessions Judge, however, had wide powers under Section 498 
Emperor of the Criminal Procedure Code and has not considered the peti- 
Dalai, J, tion of appeal with care. It is represented that Fateh Singh is re- 
A quired to instruct his counsel, that members of two parties are 
being prosecuted, and that a member of the other party is re- 
leased on bail and that, therefore, the other party will have a 
better chance of their case being properly represented in court. 
It is true that against the other party there is no charge under 
Section 304 of the Indian Penal Code. At the same time these 
reasons must weigh with a court, and if there is no danger of the 
applicant, Fateh Singh, absconding if released on bail, I think that 
he should be so released. It was necessary for the Sessions Judge 
to consider all these points under Section 498 of the -Criminal 

Procedure Code. 

The trying Magistrate is directed to release Fateh Singh on 
bail if he is satisfied that there is no apprehension of his abscond- 
ing on proper sureties being ordered and secured. The trying 
Magistrate will please fix a bond and security accordingly if, in 
his opinion, such a bond and security will be sufficient to prevent 
Fateh Singh from absconding. 

A copy of this order shall be sent to the trying Magistrate 
through the District Magistrate for necessary orders. 

Application allowed 








Cvt CHAUHARJA SINGH ann orners (Defendants): 


1929 versus 
BACHCHU LAL (Plaintiff)* 
F ebruary 15 Agra Pre-emption Act (XI of 1922), Sec. 4, Sub-cl. (1)—Proprietary 
Soraman 4: title within meaning of—What does not constitute—Estoppel, 
KENDALL, J. question of —Successive suits for pre-emption of gift and a sale. 

The title mentioned in Sec. 4, Sub-cl. (1) of the Pre-emption 
Act means actual proprietary title and not merely possessory 
title. 

Subsequent to the sale, the vendee obtained a deed of gift from 
one BL of a share in the mahal. Of two suits for pre-emption, 
filed” subsequently, the one relating to the gift failed on the 
finding that the gift was not a sale, but the other was decreed 
by both courts, Tn the course of the trial it transpired that the 
property really belonged to the wife of BL who had died ten 
years ago and that she had sons and prandio, one of whom 
stated that he had no objection to the g 

Held, that BL had not acquired full Coad title to the 
property and therefore the gift was wholly ineffective to confer 
title on the vendee, that the mere fact that BL was recorded 
as a co-sharer and was in pogsession of property did not entitle 

"S. A. 1425 of 1926 
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him as proprietor to the share within the meaning of Sec. 4, 
Sub-cl. (1), and that plaintiff was not estopped from contending 
that BL had no right to make the gift as he was not aware 
of this fact before BL was examined. 


SECOND APPEAL from a decree of D. C. HUNTER ESQ., 
District Judge of Allahabad, confirming a decree of SYED 
IrrmHaAR Husar, Subordinate Judge of Allahabad. 

Kailas Nath Katju for the appellants. _ 

Peary Lal Banerji for the respondent. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is a defendants’ appeal arising out of a 


“suit for pre-emption of property transferred under a sale deed 


dated June 19, 1923. Subsequently the vendee obtained a deed 
of gift from one Babu Lal of a share in this mahal. Two 
successive suits were instituted to pre-empt this transaction. The 
suit to pre-empt the gift on the ground that it was really a 
sale has failed on the finding that the transaction was a gift 
and nota sale; but the suit to pre-empt the sale transaction has 
been decreed by both the courts. The plaintiff at the outset 
had alleged that the donor, Babu Lal, had no title to the property 


` and had no ‘right to make the gift. In the course of the trial, 


when Babu Lal was examined, it transpired that the property 
did not really belong to him but belonged to his wife who died 
ten years ago. Although Babu Lals name had been entered in 
the revenue papers as a.co-sharer, he has sons and grandsons 
who are heirs to his wife. One of. the sons was examined as a 
witness and stated that he had no objection to the gift being 
made. The learned Judge has held that Babu Lal had not ac- 


quired full proprietary title to the property and therefore the. 


. deed of gift executed by him was wholly ineffective to confer 
` title on the vendee. He has further held that the mere fact that 


- Babu Lal is recorded as a co-sharer and is in possession of the 


property does not make him a co-sharer, that is to say, one 
entitled as proprietor to the share within the meaning of Section 


‘ "4, Sub-clause (1). According to him the title there means 


actual proprietary title and not merely possessory title. We 
‘fully agree with this view. 5 . 
The learned Judge has also repelled the defendants’ conten- 
tion that the plaintiff having himself instituted the suit to pre- 
empt the gift made by Babu Lal, was estopped from contending 
‘that Babu Lal had no right to make the gift. There is no 
estoppel against the plaintiff particularly as it has been pointed 


- out by the learnad Judge that there is nothing to indicate that 


the plaintiff was aware of this fact before Babu Lal was examined. 
There is no force in this appeal and it is dismissed with costs. 
Appeal dismissed 
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JIWAN SINGH (Defendant) es 
VeETSUS 
DALIP SINGH (Plaintiff) anv RATAN SINGH 
AND OTHERS (Defendants)* 


Banani J. Evidence Act (I of 1872), Sec. 68—Document required by law to be 


Kine, J. 


Banerji, J. 


attested—When inadmissible in evidence—Limitation, when suit 
barred by. 


Under Sec. 68 of the Evidence Act a document which is . 


required by law to be attested cannot be used as evidence until 
one attesting witness has been called, or, if no attesting witness 
is alive, by other means set out in the following sections of the 
Act. 

- Where after twelve years had elapsed since the date of the 
mortgage the plaintiff claimed a sum as due oñ it on the ground 
that a certain bond of a later date acknowledged the mortgage 
in suit but no attempt was made to prove the bond by either 
calling in an attesting witness or even putting any question to 
the witness produced to prove the exécution of the deed re- 
garding the attestation, beld, that plaintiff’s suit was barred by 
limitation. 

Seconp APPEAL from a decree of Basu MAKHAN Lat, 
Additional Subordinate Judge of Bulandshahr, confirming a decree 
of Basu SuysM BIHARI LAL, Second Munsif. 

A. Sanyal for the appellant. 

Sailanath Mukerji for the respondents. 

The judgment of the Court was delivered by 

BaNERJI, J.—This is a defendant’s appeal. : 

The suit out of which this appeal arises was filed by one 
Dalip Singh, a purchaser of a mortgage dated January 6, 1912, 
executed by the father of defendants 1 to 5, in favour of defend- 
ant No. 6. 

Defendant No. 7 held a subsequent mortgage and put up 
the property for sale in execution of his mortgage. Defendant 
No. 8 bought the property at the sale at the instance of Niranjan 
Sarup, defendant No. 7. : 

Plaintiffs claimed a sum of Rs.626 as due on the mortgage 
of January 6, 1912, the amount of the mortgage money being 
Rs.65. Twelve years having elapsed since the date of the 
mortgage, the plaintiffs claimed that a bond dated March 27, 
1914 acknowledged the mortgage in suit and they therefore claim 
that the suit though filed on March 6, 1925, was not barred by 
limitation. ‘The two lower courts have repelled the contention 
of defendant No. 8 that the claim was barred by limitation. 
Defendant No. 8 has come up in appeal before us and it is 
contended by the learned counsel for the appellant that the 
plaintiff’s claim is. barred by time as the document dated March 
27, 1914, not having been proved according to law, was not 

- * S. A. 662 of 1926. 
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admissible in evidence. It is not denied that the document Cva 

of March 27, 1914 was a mortgage deed and thus it was a 1929 

document which for its validity had to be attested. The con- — 

tention of Jivan Singh was repelled by the learned Subordinate TIWAN Sinon 

Judge'in appeal on the ground that Daur SincH 

Under the present prevailing practice and law the evidence of  — 

Ram Chandra to prove the execution of the deed by Zaharia was Bererii, J. 
enough and sufficient to prove the deed. 

The learned advocate for the respondents is unable to refer. 
to what the learned Subordinate Judge calls the present prevail- 
ing practice, nor can he refer to any law which lays down that 
to prove a mortgage deed you have only to’ call the scribe and 
the scribe has only to identify the sigriature of the executant. 
Section 68 of the Evidence Act, in our opinion, lays down that 
__a document which is required by law to be attested cannot be 

used as evidence until one attesting witness has been called, or, 
if no attesting witness is alive, by other means set out in the 
following sections of the Evidence Act. In this case no attempt 
was made to prove the document by either calling in an attesting 
witness, or, even putting any question to Ram Chandra regarding 
the attesting witnesses or attestation. We are, therefore, of 
opinion that the plaintiffs’ suit is barred by limitation and that 
this appeal must succeed. - 

-© We dismiss the plaintiffs’ suit with costs throughout. 

; a Appeal allowed 


“AFZAL HUSAIN (Plaintiff) pee 


$ Versus i ee 
HURAN BIBI ann oTHERs (Defendants) * 1929 


Pre-emption—Suit for, setting up alternative cases-in respect of extent Feb. 22 
of property sought to be pre-empted—Partial pre-emption, what 
doés not constitute—Civil - Procedure Code, Or. 41, R. 33— Sutaman, J. 
Appellate Court’s power to decree whole claim when no appeal MureRJI, J. 
filed by respondent from decree dismissing a portion of the claim. 

A widow, acting for herself and as guardian of her minor 
-. daughter, sold a half share in her deceased husband’s property 
for Rs.1,250. Thereupon the present plaintiff sued gor pre- 
emption alleging that the sale of any’ share in excess of one- 
eighth was invalid and further offered to pre-erapt the whole 
property, by paying the whole price, if the court found that its 
sale. was valid. The trial court decreed the claim for 
pre-emption of one-fourth. of the- half share on pay- 
ment of the proportionate amount but, on appeal by defendant, 
the plaintiff having submitted to the decree, the District Judge 
dismissed the whole suit on the ground of partial pre-emption. 
Held, that the District Judge had ample power to decree the 
whole claim under Or. 41, R. 33 and as it was the court which 
declined to give plaintiff possession over more than one-fourth of 
r *§, A.” 1492 of 1926 
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one-half, he was entitled to pre-empt the whole property on 
payment of Rs.1,250. 
Seconp APPEAL from a decree of D. C. HUNTER Bia: 
District Judge of Allahabad, reversing a decree of Mautvi S. M. 
SAYEEDUDDIN, Additional Subordinate Judge of Allahabad.. 
< C. Goyel for the appellant. | 
S. Majid Ali (for whom Krishna Bahadur) for the res- 
pondents. 
The judgment of the Court was, delivered by 
SULAIMAN, J.—This is a plaintiff’s appeal arising out of a 
suit for pre-emption. The widow of Abdul Karim, acting for 
herself and as guardian of her minor daughter, sold a half share 
in 10 bighas, 19 biswas zamindari property belonging to her 
deceased husband ostensibly for a sum of Rs.1,250. It appears 
that previously the widow had applied to the District Judge for 
permission to sel] the share of her minor daughter and that 
permission was refused. The present plaintiff filed this suic for 
pre-emption and alleged that the widow had no power to sell 
more than one-eighth share which the plaintiff stated was owned 
by her. In paragraph 11 of the plaint it was specifically men- 
tioned that the sale in respect of more than one-eighth share was 
unlawful. Then in paragraph 13, [the plaintiff offered to pre- 
empt that portion of the property sold which the court held was 
valid according to law and added that if the sale of the whole 
half share was found to be valid, he was prepared to pre-empt 
the whole. In paragraph 16 he offered to pay any price which 
the court may determine. The relief claimed was for possession 





_ by pre-emption of the property detailed or any portion thereof 


as the court may think proper. On a perusal of the plaint we 
are of opinion that the learned District Judge is quite right in 
holding that the plaintiff had put forward two alternative cases. 
In the trial court he alleged that the sale of any share in excess 
of one-eighth was invalid and offered to pre-empt the whole only 
if the court found that the sale of the whole property was valid. 
We further agree with the learned District Judge that this way 
of putting the case in the alternative was not fatal to the plain- 
tiff’s sit for pre-emption because he had also expressed his 
readiness to pay the whole price and to pre- empt the whole 
property. . 

It would not be proper to decide in this case the exact extent 
of the share owned by the widow jor her right to transfer the , 
property. In the absence of any [specific allegation of fraud, 
the plaintiff is not entitled to put the widow to the, proof of her 
title. He should step into the shoes of the vendee and must 
take the same risk as the latter has taken, and pay the same 
price. 

The court of first instance however decreed the claim for 
pre-emption of one-fourth of the half share of the property sold 

> * 1 » 
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on payment of the proportionate amount of Rs.292-8, having 
found that the consideration was really Rs.1,170 and not Rs.1,250. 

The plaintiff submitted to the decree, but the defendant 
appealed. On behalf of the defendant an objection was taken 
that inasmuch as the plaintiff had not appealed from the decree 
dismissing the rest of his claim, the whole suit ought to be dis- 
missed on account of the defect of partial pre-emption. It is 
this plea which found favour with the learned Judge. The 
learned Judge has thought that in the circumstances he was 
limited to only one course, namely, to decree the appeal and 
dismiss the whole suit. He thought that he could no longer take 
into consideration the plaintiff’s alternative case to pre-empt the 
whole property and that inasmuch as there was no appeal on 
behalf of the plaintiff, the learned Judge could not help him. 

Weare of opinion that the view taken. by the learned District 
Judge was not correct. He had ample power to decree the whole 
claim under Order 41, Rule 33 of the Code of Civil Procedure. 
The plaintiff had offered to pre-empt the whole property. It 
was the court which declined to give him possession over more 
than one-fourth of one-half. That being so, his suit should not 


_have been dismissed on appeal on the mere ground of partial pre- 


emption. 

We think that before the appellate court either the defendant 
should have waived her objection to partial pre-emption or should 
have insisted on the plaintiff agreeing to pre-empt the whole 
property. Mr. Krishna Bahadur who holds the brief of Mr. 
Majid Ali states before us that his client would prefer to submit 
to the pre-emption of the whole property by the plaintiff than 
to his pre-empting a part only. 

The defendant in her appeal before the District Judge had 
challenged the finding of the court of first instance that the 
real consideration was Rs.1,170 only, The balance of Rs.80 was 
said to have been paid to one Imtiaz whose receipt was filed by 
the defendant and who was examined as her witness. The court 
of first instance felt doubtful as to the truth of this witness’s 
statement. Having examined the evidence, we are of opinion 
that there was no good ground for disbelieving him. We therc- 
fore think that Rs.1,250 should be taken to be the true considera- 
tion. 

In these circumstances we allow the appeal and set aside the 
decrees of both the courts below and decree the plaintiff’s suit 
for pre-emption of the whole property sold on payment of the 
whole amount of Rs.1,250. In the special circumstances of the 
case we direct that the parties should bear their own costs through- 
out. We fix the period of sixty days from this date for pay- 
ment. If the amount is not paid within the time allowed, the 
suit will stand dismissed with oosts in all courts. 

Appeal allowed 
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RAM GHULAM SINGH 
versus 
KING-EMPEROR* 
Penal Code (XLV of 1860), Sec. 468-—Conviction under—When charge 
not made out. 

Where appellant, who had been selected by a district board 
to supervise certain labourers employed in repairing a public 
road and who was to pay them and to recover money from the 
board, made entries of payment in muster rolls in excess of the 
actual payments and certified] by his signature that the pay- 
ments were made in his presence although they were made in the 
presence of his nephew, and it} was further found that the dates 
given in these rolls were different from the dates on which they 
were prepared, beld, that no charge of forgery was made out 
against appellant and therefore! he could not be convicted under 
Sec. 468 of the Penal Code. 

CRIMINAL APPEAL from an| order of Basu HANUMAN 
Prasan Verma, Additional Sessions Judge of Cawnpore at 
Hamirpur. 

Sir C. Ross Alston and Kumuda Prasad for the appellant. 

Sankar Saran (Government Pleader) for the Crown. 

The following judgment was!delivered by ` 

DALAL, J.—Young Sessions | Judges get so excited at the 
evidence of roguery that they miss the main consideration in 
sessions trial which is to prove the specific charge against an 
accused person. Possibly when the learned Judge reaches my 
age he would be more tolerant. 

The appellant, Ram Ghulam Singh, a zamindar, has been 
convicted of an offence under Section 468 of the Indian Penal 
Code. The long and very able judgment gives information about 
everything except the charge agaihst Ram Ghulam Singh. After 





. reading the judgment no doubt can remain intany one’s mind 


as to the corruption prevailing in the District Board of Hamir- 
pur, and the corrupt practices of every official connected with 
that unfortunate body. The reader however will be bewildered 
at these extraneous matters and!will fail to discover how the 
charge of forgery is brought home to the appellant. It there- 
fore became the duty of this Court to investigate this matter 
without the help, to which it is entitled, of the opinion and 
relevant observations of the sa il Judge. The provisions of 
Section 468 are: 
Every person, who commits ora intending that the docu- 
ments forged shall be used for; the purpose of echeating shall be 
punished. 
The first consideration therefore must be whether the prose- 
cution has succeeded in proving) that the “documents produced 
in court are forgeries. The documents are seven in number and 
written on printed forms of ¢ 
*Cr. A. 1065 of 1928 
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___ muster rolls of -labourers employed on—for the period— 
and have all the columns filled up. -Evéry form is signed at 
the bottom by the. appellant, who is described in print as the 
officer in charge of the work. He was selected by the district 
board to supervise the work of.labourers who were repairing a 
public road and his duty was to make payment to the labourers 
and to recover the money. from the district board. It is not 
apparent. for what emoluments or honour he was undertaking 
this task. He had to prepare these rolls to show which workmen 
worked on what dates and what payments were made to them. 
It appears that the labourers worked from December 1 to 6. The 
rolls are made up in two parts. One part dealt with labourers 
from the 1st to the 7th and the second part with labourers from 
the 8th to the 16th. They purport-to have been paid according 
to. their presence at rates ~|8|- or -|4|- per day on the 7th and 
on the 16th. -Rolls have been signed as if signed according to 
the date on the rolls on the 7th and on the 16th. As informa- 
tion was not available in the judgment of the learned Judge, I 
enquired of the learned Government pleader in what respect the 
documents were forged. His opinion was that the date was 
different from the date on which they were prepared. That may 
be so, because it is said by the accused that they are copies from 
the original. It is however not proved that the amount which 
is represented to have been paid on the 7th. was paid on some 
other date.- - ; . 
-The next point put forward by him was that Ram Ghulam 
Singh signed under the printed certificate: = 
Certified that all the labourers shown in the above statement 
were actually employed on the work of the board and that their 
wages entered in his muster rolls were paid in his presence. _ 
Ram Ghulam Singh himself admits that the labourers were 
not paid in his presence, byt in the presence of his nephew, so it 
is argued that the document is a forgery. A false certificate is 


-nowhere defined as a forgery. The certificate is not made on 


affidavit and no man in charge of work would .attach any im- 
portance thereto when he considers.that a reliable person has 
made payment. So far as I.can make out, the charge is limited 
to this: certain persons who are alleged to have been -paid 0|8|0 
and 0|4|0, were really paid at the rate of 0|5|0 and 0]3[0. 
Certain labourers were examined on behalf of the prosecution to 
depose that they were not paid at the rates -entered against their 
names in the rolls. It is not suggested that they did not work at 
all and the entry. of payment is entirely fictiti6us. The question 
therefore is reduced to an enquiry whether an entry of excess 
payment in a muster roll would-make the muster roll a forged 
en As laid down in Section 463 of the Indian Penal 
ode, - 
whoever makes any false docufhent or part of a document with a 
certain intention and for other purposes commits forgery. 
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This is not a complete dudoi but it is carried forward ın 
the next Section 464 where the short statement of 463, the mak- 
ing of any false document or part of a document, is defined. I 
do not accept the arguments of the learned Government Pleader 
that the making of a part of a document need not necessarily be 
making of a part of a false document and that in the making of 
a part of document only the intention or purpose need be proved 
and not that the document was false. The third definition of 
the false document may be disregarded for the purpose of this 
case. The first two clauses are: 

A person is said to make a false document:— 

First—Who dishonestly or fraudulently makes, signs, seals or 
executes a document or part of a document, or makes any mark 
denoting the execution of a document, with the intention of caus- 
ing it to be believed that such document or part of a document 
was made, signed, sealed or executed by or by the authority of a 
person by whom or by whose authority he knows that it was not 
made, signed, sealed or executed, or at a time at which he knows 
that it was not made, signed, sealed or executed; or 

Secondly——-Who without |lawful authority, dishonestly or 
fraudulently, by cancellation or otherwise, alters a document in 
any material part thereof, after lit has been made or executed either 
by-bimself or by any other person. 

There is no cancellation and there is no allegation of can- 
cellation here; so the second part of the definition may also be 
disregarded. Examining the first part, the matter to be proved 
in the main is either that the authority was wanting or that the 
date was purposely fictitious. . I have already commented on the 
date. No question of authority here arises because it is admitted 
that the appellant had authority, to prepare’ this document. In 
cases under the Indian Penal Code where definitions are some- 
what difficult of comprehension) illustrations are added for 
elucidation of such definitions. J have gone through every illus- 
tration given in Section 464, both under the main definition and_ 
under the explanations, but have failed to discover any case where 
a document would become a forged document if a wrong entry 
of payment happens to be made therein. The learned Judge 
has taken great pains to prove that the appellant embezzled the 
money of the district board. |That however is not a matter 
which caf be made the subject of enquiry in this prosecution. 
Possibly the officials of the district board selected Ram Ghulam 
Singh for the work in order to make money through him. Cheat- 
ing and embezzlement however are distinct offences from those 
of forgery. No charge of forgery is made ‘out and so the 
appellant will be acquitted. 

I set aside the conviction and sentence and order that the 


appellant be released. If he is on bail, the bail bond shall be 











cancelled. 


' Conviction ‘quashed 
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SRI RAM LAKSHMAN JANKI ann orHers (Plaintiffs) Cwn 
Versus beeps 
- RAM GOPAL anp oruers (Defendants)* Pe 
Agra Pre-emption Act (Il of 1922), Sec. 5—Requiremenis of—When Feb. 25 
satisfied—Suit for pre-emption, when lies—Wajibularz, terms of— 
Construction -of. Spreman J. 
Where a wajibularz stated that “there have been no suits °™ 5. 
of pre-emption in this village but there is a custom of pre- 
emption in the surrounding villages ”-and then the details of the 
order in which the co-sharers were. entitled to pre-empt were 
given, beld, in a suit for pre-emption, that the wajibularz implied 
a ‘custom ‘of pompan and therefore plaintiff’s claim must 
succeed. 
In order to attract ‘the provisions. of Section 5 of the Agra 
Pre-emption Act, it was not necessary that the custom or right 
should be declared in express terms. 
Shyam Lal v. Dwarka Prasad, 25 A. L. J. F. 109 followed. 
. SECOND ÅPPEAL from a decree of Panprr VisHNnu Ram 
MEHTA, First Subordinate Judge of Cawnpore, ‘confirming a 
decree of Mr. Basu Ram VERMA, Second Additional Munsif of 
Cawnpore. 
Shiva Prasad Sinha for the appellants. 
Hem Chandra Mukerji for the respondents. 
The judgment of the Court was delivered by 
SEN, J.—This i is a plaintiffs’ apa arising out of a suit for Sen, J. 
| pre-emption’ 
: On June 29, 1925, Ram Singh, ETEN No. 3, sold his 
zamindari shares in two villages, namely, Bipauri and Gujaini, to 
Ram Gopal-and Har Mohan, defendants Nos. 1 and 2, for Rs.300. 
The plaintiffs claiming to be the co-sharers with the vendor in- 
stituted the present suit for pre-emption on the allegation that the 
real sale consideration was Rs.200. The courts below held that 
the right of- pre-emption existed in village Bipauri but the custom 
of pre-emption was not proved with reference to village Gujaini. 
The plaintiffs’ claim therefore for village Gujaini was dismissed. 
The sole question in this appeal is whether there is a retord 
of pre-emption with reference to village Gujaini within the 
meaning of Section $ of the Agra Pre-emption Act (II f 1922). 
The plaintiffs rely on a wajibularz dated September 15, 
1873 which recites as follows:—Upto the present time there have 
been no suits of pre-emption in this village but there is a custom 
of pre-emption in the surrounding villages (magar gird-o-pesh 
ka yeh dastur hai, etc.). The clause gives the details of the 
order in which the cotsharers are entitled to pre-empt and enu- 
merates that the right of pre-emption belongs firstly to the nearer 
co-sharer, then to pattidars, next to ‘thokwalas’ and lastly to 
*S. A. 68 of 1927 
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persons residing in the village. The courts below held on a 
construction of this wajib-ul-arz that this did not amount to a 
record of custom relating to pre-emption within the meaning of 
Section $ of the Agra Pre-emption Act. 

We are of opinion that the point raised in this appeal is 
concluded by the decision in Shyam Lal v. Dwarka Prasad’. 
There can be no manner of doubt that the intention of the co- 
sharers was to have a custom or at least a declaration of a right 
relating to pre-emption recorded. In order to attract the pro- 
visions of Section 5 it was not necessary that this custom or right 
should be declared in express terms. It is true that there are no 
words here expressly declaring the right as there are in certain 
wajib-ul-arzes where words to this effect have been employed:— 
“yih dastur ham ko manzur hai”. The wajibularz lends itself 
to the construction that the co-sharers ; 

recorded a custom or a declaration, recognizing, conferring or 

declaring a right of pre-emption .... by necessary implication; 
otherwise there could have been no object in having the 
clause relating to pre-emption recorded in the wajibularz of 
mauza Gujaini. We hold therefore that the plaintiffs’ claim for 
pre-emption of the zamindari share in mauza Gujaini ought to 
have been decreed. 

It has been found by the courts below that Rs.300 is the 
real consideration for the sale. The plaintiffs therefore are en- 
titled to a decree for pre-emption of the shares in both the villages 
Bipauri and Gujaini on payment of Rs.300. We therefore: in 
substitution of the decrees passed by the courts below grant the 
plaintiffs a decree for pre-emption of these two villages on pay- 
ment of Rs.300 within two months of this date. If a portion of 


-© the sale consideration has already been deposited, the plaintiffs 


will be entitled to deposit the balance within the time indicated 
above. ‘The plaintiffs are entitled to recover their costs through- 
out. If the plaintiffs fail to deposit the amount or the balance 
of. the amount within the time fixed by us, the plaintiffs’ claim 
will stand dismissed in all .courts. 

’ . Appeal allowed 
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KUNDAN LAL anp orHers (Defendants) Civ 
versus 

RAJ BEHARI “LAL AND ANOTHER (Plaintiffs) * ne 

Hindu Law—Mitakshara——Joint family—Partition—Se paration J shares, Feb. 26 
effect of —No presumption of cohesion as against disintegration— — 
Agreement to remain united or to re-unite must be proved—Dced >" Gene T l. 
of relinquishment by father—When binding on minor sons. 

Where, on a partition, the shares of the various members of a 
Mitakshara family have been ascertained, the separation of the 
outgoing member is a virtual separation of all and there can be 
no presumption of cohesion as against disintegration. An agree- 
ment amongst the remaining co-parceners to remain united or to 
re-unite must be strictly proved: as any other disputed fact. 

The continuance of jointness is not the same thing as a re- 
union. : 

Balabux vw. Rukbmabai, I. L. R. 30 Cal. 725, Jag Prasad v. 

Mst. Singari, 23 A. L. J. R. 97 and Palani Ammal v. Muthuven- 
katachala Moniagar, I. L. R. 48 Mad. 254=23 A. L. J. R. 746 
followed. 

C filed a suit for partition in 1901 against his father, NK, 
and minor brother, RL, and, later on, his step-mother, CK, was 
also impleaded. The case was ultimately decreed and the shares 
of various members of the family, including that of CK, were 

- allotted. In 1924, RL, jointly with his wife acting as guardian 
of their minor sons, executed voluntarily a deed of relinquish- 
ment under which he admitted that accounts had been com- 
pletely ‘settled and adjusted between him and his father who 
had hitherto managed his own share and that of RL. In a 
subsequent suit by RL’s sons for avoidance of the deed and for 
possession of the one-fourth share of their father, beld, that the 
separation of C was’ the ‘virtual separation of RL and that, 
inasmuch as no reunion had been pleaded or proved and as there 
was nothing to show that thé transaction in question was tainted 
by fraud or that the rights of the minor members of RL’s 
family were not sufficiently protected, the plaintiffs were bound 
by the deed executed by their father. 

Held, further, that the property which was gutchesed subse- 
quent to the partition in the name of NK out of funds belong- 
ing in common to RL and NK, belọnged to both in equal 
moieties. 7 

First APPEAL from a decree of Mautvi TEONE Owais 

Karney, Fourth Additional Subordinate Judge of Aligarh. 

Iqbal: Ahmad, Peary Lal Banerji and Sailanath Mukerji for 
the appellants. « 
Kailas Nath Katiu, Shiva Prasad Sinha, Vishun Nath and 
Kashi Nath Malaviya for the respondents. - 
5 The following judgments were delivered:— 
SULAIMAN, J.—First Appeal No. 444 of. 1925 and First Sulaman, j. 


* F. A. 444 of 1925 
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Appeal No. 196 of 1926 are connected, and are cross-appeals by 
defendants and plaintiffs respectivély . arising out -of the same 
suit for recovery of possession of the plaintiffs’ share of the pro- 


Peas Lat perty, and for the avoidance of a deed of relinquishment, dated 
Ray Benary February 19, 1924, executed by the plaintiffs’ fathér. The 


Lan 





Sulaiman, J. 


plaintiffs are the sons of Ram Lal, who was one of the sons of 
Nand Kishore. In 1901 Nand Kishore had two sons, Chaturbhoj 
and Ram Lal, forming members of his joint family and he had 
a third wife Mst. Chandan Kuar, who was not the mother of 
either of the sons. Chaturbhoj instituted a suit for the partition 
of the family property in 1901 against his father and brother; and 
at a subsequent stage, his step-mother, Mst. Chandan Kuar, was 
also impleaded. The share of Chaturbhoj thus became one-fourth 
of the entire property. At that time Ram Lal was a minor and 
was impleaded under the guardianship of his-father Nand Kishore. 
The judgment in the case shows that the case was principally con- 
tested by Nand Kishore, and was ultimately decreed. A pre- 
liminary decree was passed for the partition of the family property 
and by a subsequent order, dated: May 28, 1903, four lots 
of movable properties were prepared out of which lot No. 3 
was allotted to Chaturbhoj, lot No. 1 went to Mst. Chandan 
Kuar, lot No. 2 went to Ram Lal and lot No. 4 to Nand Kishore. 
The decree which was finally prepared on May 28, 1903, however, 
only mentioned lot No. 3, which had been allotted to the 
plaintiff Chaturbhoj, although the operative portion of the order 
passed by the Judge under which the partition made by the 
Commissioner was confirmed, had mentioned all the four lots 
separately. The zamindari property was left undivided and a 
declaration of the shares of the co-parceners only was given. 
Chaturbhoj’s one-fourth share was, admittedly separated-off. We 
also find that Mst. Chandan Kuar got her one-fourth share 
separated through the revenue court. A record of the partition 
proceedings shows that there was;an imperfect partition of a 
mahal under which patti No. 1 was allotted to Mst. Chandan 
Kuar separately, patti No. 2 to Chaturbhoj and patti No. 3 
remained joint with Nand Kishore and Ram Lal. Ram Lal 
attained majority sometime in 1911. In 1924 he, jointly with 
his wife acting as the guardian of their minor sons, executed the 
deed of reliquishment referred to above, which the plaintiffs 
now wish to impugn. Under this deed, he admitted that ac- 
counts had been settled between him and Nand Kishore and 
recited the manner in which they had agreed to adjust their 
accounts. ° 

The plaintiffs came to court on the allegation that Ram Lal 
was insane and the deed of relinquishment ohtained by him was 
obtained under undue influence and was in no way binding on 


- the plaintiffs. They claim that the family has been separate 


since the partition was made at the instance of Chaturbhoj, and 
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that the share of Ram Lal-and his sons has been one-fourth all Cwm 
along. They further claimed that Nand Kishore, who had conti- —_Jo29 
nued: to manage the property, was. liable to render accounts; and = — 
lastly they contended that-no such account had been rendered KUNDAN Lat 
and the deed of relinquishment purporting to close the account Ray Berant 
was not binding on them.. They claimed an actual possession of = Lat 
the one-fourth share together with some property alleged to have 
been purchased with the money in the hands of Nand Kishore and 
also claimed mesne profits. The suit was contested mainly by the 
sons of Chandan Kuar, who had been born subsequent to the 
partition brought about by the suit of Chaturbhoj. They 
pleaded that, although Chaturbhoj separated, Nand Kishore and 
Ram Lal continued to be joint and the family was joint when 
these defendants.were‘born with the result that they all shared 
in that half of the property, which remained in the possession of 
Nand Kishore. They further pleaded that the property which 
has been subsequently acquired has been acquired not out of the 
money belonging to Ram Lal but out of the joint family fund, 
in which all the parties. are.interested. They of course pleaded 
that the relinquishment by Ram Lal was binding on him and it 
was no longer open: to his sons to reopen the accounts. ` 

The learned Subordinate Judge has come to the conclusion 
that the family became separate after the suit of Chaturbhoj and 
that therefore Ram Lal and his sons were-entitled to a one-fourth 
share which- could not be diminished by the subsequent births 
of his. younger brothers. He has further held that the plaintiff 
have failed to establish that the deed of relinquishment was 
executed at the time when Ram Lal was of unsound mind and 
failed to prove the exercise of any undue influence. He has 
found that the deed of relinquishment is accordingly binding on 
the plaintiffs and the accounts must be deemed to have been fully 
adjusted. He has however omitted to give the plaintiffs a decree 
for mesne profits since the execution of the deed of relinquish- 
ment, although it is admitted that the possession of the zamindari 
property has continued with Nand Kishore and the defendants, 
and the name of Ram Lal has not been separately recorded, in the 
revenue papers. s 

It will be convenient first to dispose of the quegtion of fact 
whether, the deed: of relinquishment was obtained under undue 
influence or at a time when Ram Lal was of an unsound mind. 
This point is raised in. F. A. No. 196 of 1926. The learned 
Subordinate Judge, who heard the oral evidence produced by the 
plaintiffs, was ‘not impressed by it and after examining the state- 
ments of those. witnesses, has come to the conclusion that the 
evidence fails to establish that Ram Lal was of unsound mind. 
Ram Lal attained majority in 1911 and the settlement between 
him and Nand Kishore was not made till 1924 and there is no 
reason to suppose that any undue influence was exercised on 
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Ram Lal. Having heard the learned advocate for the plaintiffs, 


I am of opinion that this finding must be accepted. 
The next question is whether; the separation of Chaturbhoj 


Kunpan Lat brought about a disruption of the joint status of the whole family. 
Ray Beman These questions of law which arise are concluded by the pro- 
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nouncements of their Lordships of! the. Privy Council in several’ 
leading cases. It was clearly laid down in Balabux v. 
Rukbmabai' that when one co-parcener separates from the others, 
there remains no presumption that the latter remain united. 
Where it is necessary, in order to ascertain the share of the out- 
going member, to fix the shares of the others, his separation must 
be said to be the virtual separation of all. In such a case an 
agreement amongst. the remaining co-parceners to remain united 
or to reunite must be proved likejany other fact. Their Lord- 
ships, at page 735, further expressed a doubt as to an agreement 
for reunion being validly made by or on behalf of a minor 
member of the family. That when there has been a separation 
among the members a reunion must be proved, has been further 
laid down by their Lordships in the case of Jag Prasad v. Mt. 
Singari®. The law has been lately: clarified by the recent pro- 
nouncement in Palani Ammal v. Muthuvenkatachala Moniagar’. 
Their Lordships have made it clear that the mere fact of the 
ascertainment of shares does not by itself necessarily lead 
to an inference that the family had separated, inasmuch as there 
may be other reasons for such ascertainment. This is in no way 
contrary to the rule of law laid down in Balabux’s case that no 
presumption that they remained united remains. It is also clear 
that one member of a joint family, may separate from the other 
members, while the other members {may continue to remain joint. 
In Palani Ammal’s case their Lordships have laid down that with- 
out proving any special agreement ;amongst the remaining mem- 
bers, the fact that the remaining members continued to be joint 
may be inferred from the way in which their family affairs were 
carried on after the separation of the outgoing co-parcener. Their 
Lordships have further remarked that if a joint Hindu family 
separates, the members may agree to reunite, but such a reunion 
is of a very rare occurrence and must be strictly proved as any 
other disputed fact. 

In view of these observations of their Lordships of the Privy 
Council, it follows, in my opinion, that the effect of the separa- 
tion of Chaturbhoj was in the firstiinstance to put an end to the 
presumption of jointness but it need not necessarily have had 
the effect of a complete disruption- of the joint family. The 
burden of proving that the remaining members continued to be 
joint or that they reunited would be on the plaintiffs who assert 
such jointness. As Ram Lal was a minor member of the family 
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at the time, I am doubtful as to whether a case of reunion, had it Civ 
been set up on behalf ofthe plaintiffs, could have succeeded. 
But it.does not follow, that the plaintiffs are not entitled to show 
that in spite of the separation of Chaturbhoj,° Nand Kishore Bonoan Lat 
and Ram Lal continued to be joint and there was. no separation Ray Bemart 
so far as the status of these two members was concerned. In Lat 
view of the observations of their Lordships, the continuance of . 7 
Sulaiman, J. 
jointness is not the same thing-as a reunion. _ 
The learned advocate for the defendants urges that inasmuch 
as Ram Lal was a minor at the time and his guardian was Nand 
Kishore, there can be no intention on the part of Ram Lal or 
Nand Kishore to bring about separation between them. He 
further points out that in the final decree which was drawn up 
by the court, the share of Ram Lal was:not, actually separated and 
has relied on the admitted fact that there was. no actual parti- 
tion of their shares-in the revenue court and that all along Nand 
Kishore managed his own share and‘ that of Ram-Lal. No doubt 
these are. circumstances which to some extent weigh on the side 
of the defendants. On the other hand, we have the. clear fact 
that it was in the interest of Ram Lal that there should’ be a 
separation. The mothers of Chaturbhoj and Ram Lal were dead 
and Mst. Chandan -Kuar, the third wife, had- been newly 
married. The subsequent births of other brothers would have 
the effect of reducing the shares of Chaturbhoj and Ram Lal and 
it is not surprising that Chaturbhoj intervened and got his share 
separated off. It was equally for the benefit of Ram Lal that 
his share should remain intact and be not affected by the subse- 
quent births in the family. It is also an admitted fact that Mst. 
Chandan Kuar, the mother of the present appellants, did proceed 
further in the matter and got her one-fourth share actually 
separated. Although the ascertainment of Mst. Chandan Kuar’s. 
share was necessary in: order to determine the share which had 
to be allotted to Chaturbhoj, it seems to me that after Chatur- 
bhoj had gone out with his share, in case the remaining members 
intended to remain joint, their shares would have been thrown 
into the -hotchpotch. The circumstance that Mst. Chandan 
Kuar, the mother of the present defendants, insisted on her slfare 
being separated shows that there was a general: partition among 
the. members of the family under which she was allott&d a de- 
finite and specific.share. The fact that the management of the 
shares of Nand Kishore and Ram Lal continued to be joint is 
i obviously explained by the circumstance that Ram Lal was then , 
. a minor and his mother was dead. ; 
« It therefore seems to me that there is nothing in the conduct 
of the members of the ‘family subsequent to the partition which 
would show that Nand Kishore and Ram -Lal continued to remain 
joint. Of course, there is no specjal agreement pleaded or proved. 
On the other hand, the circumstances indicate that there was.a 
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complete separation. | 

Last of all, there is the deed of aamini executed by 
Ram Lal and his wife which I have held to have been executed 
voluntarily at a time when Ram Lal was possessed of a sound 
disposing mind. This document contains clear recitals to the 
effect that the shares of Ram Lal and Nand Kishore had been 
separate though both were under the management of Nand 
Kishore. The executants have|gone on to state that it had 
become necessary that accounts should be settled with Nand 
Kishore and that the whole income and mesne profits should be 
received and separate possession of the entire shares of movable 
and immovable properties taken. | They stated that the settlement 
of the account of the mesne profits from 1331F had accordingly 
been made and the amounts due from Nand Kishore had been 
realised ‘after understanding thé accounts and that all articles 
such as utensils, gold and silver ornaments, cash, etc., in the 
possession of Nand Kishore had been received -back and that not 
a single farthing on account of the executant’s share remained 
due by Nand Kishore. The deed further recited that Nand 
Kishore had sold the ‘share of Ram Lal along with his own share 


_ in certain villages in tehsils Atrauli and Iglas and with the sale 


consideration purchased in his own name some property in village 
Tholai and Mahmoodpur Janan and had got his name entered in 
public papers against the whole; and that the settlement with 
regard to this transaction was that Nand Kishore was solely res- 
ponsible for the payment of the amount on the mortgage deed, 
dated December 16, 1922, under which money was raised for 
the purchase and that Nand Kishore and Ram Lal were to divide 
the properties purchased half and half in lieu of Ram Lals share 
which had been sold. This settlement of account between the 
parties not only shows that theré had been a complete separation 
of the status and that Nand Kishore and Ram Lal had been 
separate ever since the partition! of 1901, but further that the 
accounts between them were completely settled and adjusted and 
after the execution of this document no further sum remained due 
to Ram Lal. 

“The learned advocate for the plaintiffs has contended before 
us that the minor plaintiffs are in| no way bound by the settlement 
of accourt by Ram Lal in case that settlement was not just and 
proper. Ram Lal was the head of the joint family consisting of 
himself and his two minor sons; He represented this family to 
the outside world and was fully competent to enter into contracts 
with the outside world for purposes of settlenfents of account. 
Nand Kishore should be deemed to be a stranger to the family. 
A settlement of account between Ram Lal. as representing his 
family and Nand Kishore, the peta who rendered account, was 
in the interest of the family and! is binding on the family. I do 


not think how the plaintiffs can now say that they are net bound 


| 
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by it or that Ram Lal had no authority to settle the accounts on cwu 
-behalf of the family. : = 

It cannot however be disputed that even after the deed of ae 
relinquishment Nand Kishore and the defendants-appellant have Kunpan La 
remained in possession of the shares of Ram Lal and the plaintiffs. . g: 
Under an interlocutory order passed by this High Court certain ““tq, 7 
monthly allowances were directed to be paid by the defendants to 
the plaintiffs. With the exception of the amounts so paid, the S#amen, J. 
plaintiffs have not had the enjoyment of the one-fourth share. 

I would accordingly dismiss with costs F. A. No. 444 of 1925 
and would allow F. A. No. 196 of 1926 in part and modify the 
decree of the court below by giving the plaintiffs a further de- 
cree for mesne profits from February 19, 1924 till the date of 
the delivery of possession. Future interest at 6 per cent per 
annum on the amount of the mesne profits from the date of the 
delivery of possession till payment will be allowed. As the 
plaintiffs"have failed substantially, I would direct that the plain- 
tiffs should pay the costs of this appeal to the defendants and 
should bear their own costs. The case would accordingly be 
sent down to the court below for the passing of a final decree after 
the mesne profits have been ascertained. 

Sen, J.—-The facts which have given rise to the present sen, J. 
appeal have been set out in the judgment of my learned brother 
and need not be recapitulated. ` 

The mark and bent of the plaintiffs have been to get behind 
the partition in Chaturbhoj’s suit and the deed of relinquishment 
dated February 19, 1924. 


In 1901, Chaturbhoj instituted a suit for partition against 
his father Nand Kishore and his minor brother Ram Lal. The 
suit resulted in a preliminary decree, followed in the usual course 
by a final decree for partition and the shares of the various mem- 
bers of the family, including that of the step-mother Mst. 
Chandan Kuar were separately allotted. The plaintiffs, who are 
the sons of Ram Lal, come into court on the allegation that there 
was no separation between Nand Kishore and the other members 
of the family barring Chaturbhoj and that they must be consi- 
dered to be the members of a joint Hindu family. 


The ideal Mitakshara family is a thing of the past. Its 
vestiges are to be found in obscure out of the way corners in 
rural areas outside the disrupting influences of the modern condi- 
tions of life. Where these influences are present, presumption 
in favour of the,jointness of the family has cdénsequently grown 
weak. Presumption in favour of its continuance has grown 
feebler. The influences which have brought about the change 
may form an interesting chapter of social dynamics but cannot 
be exhaustively enumerated and it is not necessary to enumerate 
them for the purposes of this c&se. Where, on a partition, the 
shares of the various members of a Mitakshara family have been 
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i 
ascertained, the separation of the outgoing member is a virtual 
separation of all and there can be no presumption of cohesion 
as against disintegration. In! the present case no reunion has 
either been pleaded or proved. There is nothing, of course, to 
prevent the affinity of the other members of the family intending 
to remain and remaining joint. Complications may arise from 
the minority of individual members. ‘There is nothing however 
to prevent a minor being taken inside the family fold through 
affection. To hold otherwise would be to introduce the sterilis- 
ing influence of a deadlock which is not only opposed to the 
interest of the minor ‘but would be in conflict with tradition and 
experience attending family aves amongst the Hindus belonging 
to this province. 


The evidence in this case has been considered in detail and 
elaborately analysed by my learned brother. I am in full accord 
with his conclusions. I find on the evidence (1) that Ram Lal 
was separate from Chaturbhoj, (2) that the separation of 
Chaturbhoj was the virtual separation of Ram Lal, (3) that the 
properties which were subsequently acquired in the name of 
Nand Kishore were so done with funds belonging in common to 
Ram Lal and Chaturbhoj and belonged to them in equal moieties, 
(4) that Ram Lal was not a person of unsound mind, (5) that 
the deed of relinquishment dated February 19, 1924 was executed 
by Ram Lal voluntarily and was not procured by any undue in- 
fluence being brought to bear upon him, and (6) that the plain- 
tiffs are entitled to mesne profits of the property in suit from 
February 19, 1924. 

The deed of relinquishment dated February 19, 1924 must 
be considered to have been executed by Ram Lal as the manager 
of the joint family consisting of himself and his sons who figure 
as plaintiffs in the present action. There being nothing to show 
that the transaction in question was tainted by fraud or collu- 
sion or that the rights of the minor members of the family were 
not sufficiently protected, the document is not open to ‘any 
challenge or impeachment. The plaintiffs have failed to prove 


-any invalidating circumstance, Under the circumstances, the 


deed in question must be upheld. Ram Lal in his capacity as 
manage, of a joint family, having acknowledged that Nand 
Kishore had rendered accounts, the plaintiffs as sons of Ram Lal 
were not entitléd to rip the matter open by means of the present 
suit. I, therefore, am of opinion that F. A. No. 444 of 1925 
should be dismissed and F. A. No. 196 of 1926, should be allowed 
in part on the lines proposed by my learned colleague. 

. BY THE Court—The order of the Court is that F. A. No. 


444 of 1925 is dismissed with Costs. 

F. A. No. 196 of 1926 is allowed i in part and the decree of 
the court below is modified By giving the plaintiffs a further 
decree for mesne profits from February 19, ¿1924 till 
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- the date of fis delivery of- possession. Future interest at 6 per Cum 
cént per annum on the amount of the mesne profits from the [525 
date‘ of the ‘delivery of possession till payment will be allowed. —— 
As the plaintiffs have failed substantially, it is directed that the Kunpan Lar 
plaintiffs should pay the costs of this appeal to the defendants and gay Benan 
should bear their own costs. . The case is accordingly sent down Lat 


‘to the court below for the passing of a final decree after the go) 


mesne profits have been ascertained. 

` plaintifs appeal allowed in part—Défendants’ appeal dismissed 
- | THE COLLECTOR OF MEERUT (Applicant) crn. 
° "versus 1929 


- SAGAR MAL (Opposite party)* : 
Guardian and Ward—Dissipation of estate by acts of generosity by  Feb.15 
' guardisn—Effect of. ý Means, C. J 
Where one SM executed a bond for Rs.800 in favour of KM cas 
(minor) and later on, on the occasion of KM’s marriage, his 
mother, acting as legal guardian, purported to discharge the in- 
debtedness of SM to her son by giving him a receipt which wiped 
out the indebtedness and the consideration was expressed to be 
a gift and-also as a recognition of his services as muqaddam, 
held, that as there was no legal compulsion on the mother to 
make this unusual. gift, it was an act of generosity capable of 
being challenged by the Court of Wards under which the estate 
of KM came later on. 
Civ Revision from an order of Basu Buacwan Das 
BHARGAVA, Judge of Small Causes Court, Meerut, 
` Uma Shankar Bajpai for the applicant. 
Panna. Lal for the respondent. « 
‘The following judgment was delivered by 
Mears, C. J-—On December 16, 1922 Sagar Mal executed a Mears, C. J. 
‘bond for Rs. 800 in favour of Kunwar Mahandrajit Singh, who 
was then under age. The mother of Kunwar Mahandrajit Singh 
was his legal guardian and was acting on-his behalf. At some 
time in June, 1923 Kunwar Mahandrajit Singh was masried, and 
on the occasion of his marriage the mother of Kunwar Mahandrajit 
Singh purported to discharge the indebtedness of Sagar Mal to her 
son by giving him a receipt which in.terms wiped out the indebted- 
- ness created under the bond. . The consideration was expressed to 
be a gift at-the time of the- marriage and also as a recognition of 
> his services gs muqaddam. 
` Later in 1925 the estate of Kunwar Mahandeajit Singh came 
into the hands of the Court of Wards’ and they considered the 
legal. position arising from thé act of the Rani Sahaba, and they 
were of opinion that she, being the legal guardian, had imposed 
_ upon her as of necessity a right to defray all-legal obligations but 
* Civ. Rey. 345 of 1928 
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could not dissipate the estate by acts of generosity. They took 
the view that a guardian was bound to protect the estate, and if 
they could point to any instance where the Rani Sahaba had in 
a manner that was not customary made gifts by which the estate 
was diminished, the legality of these gifts could be questioned. 


SAGAR Mat They therefore sued Sagar Mal, and Mr. Bhagwan Dass came to 


Mears, C. J. 
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the conclusion that the Rani Sahaba had authority to remit the 
money, and that she was within, her rights in making the 
remission. I disagree. I have no doubt that the Rani Sahaba 
had authority to make such gifts as. would be-~customary on the 
occasion of her son’s marriage, but, certainly not a gift of this 
extent. The effect of that gift was to reduce the value of the 
estate of Kunwar Mahandrajit Singh by Rs.800, and if the Rani 
-Sahaba had power to make that one gift in law, she had* power 
to make other similar gifts and in that way to reduce the value 
of the inheritance. 

I think she had no authority to ido anything of the kind, and 
that her authority as guardian extended only to making disburse- 
ments which she was legally comipellable to do on Kunwar 
Mahandrajit Singh’s behalf and customary gifts of a moderate 
amount or value. There was no legal compulsion on her to make 
this unusual gift, and it was an act of generosity capable of being 
challenged by the Court of Wards. 

I therefore set aside the deoo of Mr. Bhagwan Dass and 
decree the plaintiff’s claim. In the circumstances each party 
must bear their own costs. 

NARSINGH PRASAD SINGH AND ANOTHER (Defendants) 

Versus | 
RUPAN SINGH (Plaintiff) AND BINDESHRI SINGH 
AND OTHERS (Defendants) * 

Redemption—Clog on the equity of—Postponement of redemption— 
Fixing long period—Whether amounts to a clog. 

Where the subsequent mortgagee seeking redemption of a 

mortgage containing a stipulation that if the mortgage was not 

redeemed by the fixed date, it was not to be redeemed for an- 


other period of twenty years, failed to redeem the mortgage on . 


the fixed date but urged that the stipulation extending the period 
of redemption to another term of twenty years amounted to a 
clog on the equity of redemption, held, that the plaintiff had 
not placed sufficient material before the Court to warrant the 
conclusion thatethe postponement of redemption for another 
twenty years must be regarded as an improper restraint or fetter 
on the right of redemption. Unless materials are laid before the 
court from which it can come to the conclusion that there was 
a design to make redemption very difficult, if not impossible, the 
contract entered into by the parties cannot be ignored. 
Rambaran Singh v. Ram Khér Singh, 103. C. 243 and 
*S. A. 617 of 1926 
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Sarbdawan Singh v. Bijai Singh, 12 A. L. J. R. 927 followed. Cr 
Seconp APPEAL from a decree of K. A. H. Sams EsQ. an 








District Judge of Benares, confirming a decree of Mr. J. K. Dar, sine 

Munsif of Havali. NARSINGII 
Kamla Kant Verma for the appellants. a 
Gadadhar Prasad for the respondents. oe 
The judgment of the Court was delivered by RupaN SINGH 
Banerji, J.—This is a defendants’ appeal. The suit out of Banerji, J 


which this appeal arises was brought by Rupan Singh, respondent 
No. 1, for redemption of a usufructuary mortgage of April 6, 
1895, for a sum of Rs.325, executed by Bindeshri Singh and 
others in favour of one of the appellants and his predecessor-in- 
interest. [he mortgage deed was a usufructuary mortgage, and 
a very small share of mauza Kori, Gurdaspur Jadupur, Posi and 
Lalapur, in pargana Kaswar Raja, district Benares, was mortgaged. 
The mortgage provided that it was to be in force for twenty years 
and that the mortgagor had the right to redeem that mortgage 
on September 19, 1914, and if redemption was not effected on 
that date, it was not to be redeemed for another period of twenty 
years. The original mortgagors or their heirs, on March 20, 
1913, executed a deed in favour of Rupan Singh and left a sum 
of Rs.325 for payment of the mortgage, which is the subject of 
redemption in the present case. Rupan Singh has instituted the 
present suit for redemption on March 17, 1925, and in the plaint 
which he filed he stated that in October, 1915 he deposited the 
mioney under Section 83 of the Transfer of Property Act but 
the mortgagee did not take the money. It appears that he with- 
drew the money in the year 1917. The defence of the appellant 
is that under the terms of the mortgage it was not redeemable 
for a term of 20 years after September 14, 1914. 

The plaintiff never pleaded that any sum over and above 
Rs.325 was ever claimed by the defendants at the time when 
they ate alleged to have offered to redeem the mortgage. The 
court of first instance held that the tender made by the plaintiff 
was not a legal tender and it also disbelieved the allegation of the 
plaintiff that he, as a matter of fact, ever tendered the mortgage 
money to the defendant as alleged: It appears that at the time 
of argument in the case it was argued by the learned vakil appear- 
ing for the plaintiff that, on the terms of the mortgage, the 
stipulation that the mortgage was not redeemable for a further 
term of twenty years was a clog on the equity of redemption, 
and therefore must be ignored. This plea found favour with 
both the courts below and the plaintiff’s suit for redemption was 
decreed. - 

The defendants have come up in appeal before us and it is 
argued by the learned advocate for the appellant that in each 
case when the court wants to, give relief to a mortgagor against 
the terms put in a mortgage “deed, there must be materials laid 
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before the court to come to the conclusion that the mortgagee 
was trying to overreach the mortgagor, or, at any rate, the condi- 
tions were such that they made redemption almost impossible. 
It must be observed that in the present case, although the mort- 
gage deed when read might suggest that the conditions were such 
as to make it difficult for the mortgagor to calculate what was 
the amount of money he would have to deposit to redeem the 
mortgage, it is nobody’s case that any sum beyond Rs.325 was 
due on the mortgage on September 19, 1914, the date fixed for 
the mortgage. It appears to us clear that as far as the mortgagors 
themselves were concerned, they did not consider the terms of 
the mortgage ‘to be either harsh, or that it was impossible for 
them to have found out what was the correct mortgage money. 
In fact on March 20, 1913; over a year before the due date, they 
arranged with the present plaintiff ‘that he should deposit the 
money when it fell due. There is not a word to be found on the 
record why the present plaintiff never deposited the sum of 
Rs.325 on September 19, 1914. No hard and fast rule can be 
laid down as to what condition entered in a mortgage deed 
amounts tō such a contract which requires a court of equity to 
give relief when it finds that it had made the redemption of a 
mortgage difficult, or- when it has made the calculation of the 
mortgage money uncertain. In this case there is no such allega- 
tion, as we have stated, and merely because the mortgage deed 
provides that in case of there being ‘arrears a certain accounting 
had to be done, the contention that the agreement regarding the 
extension of the mortgage for another twenty years was illegal 
or unenforcible cannot be accepted. It seems to us that the case 
of Rambaran Singh v. Ram Kher Singh’ is in point. As observed 
in the case of Sarbdawan Singh v. Bijai Singh? it is impossible to 
lay down a hard and fast rule as to what should and what should 
not be regarded as an improper restraint or fetter on the right of 
redemption. The decision in each case must depend upon its 
own circumstances. We are of opinion that in the present case 
the plaintiff as a subsequent mortgagee has not placed sufficient 
materials before us to come to the conclusion that the postpone- 
ment of*redemption for another twenty years must be regarded 
as an improper restraint or fetter on the right of redemption. 
We are therefore of opinion that unless materials are laid before 
the court from which a court can come to the conclusion that 
there was a design to make redemption very difficult if not im- 
possible, the contract entered into by the parties cannot be 
ignored. The plaintiff’s suit must: therefore fail? We there- 
fore allow the appeal and set aside the decree of the court below 
and dismiss the plaintiff’s suit with costs throughout. 

Appeal allowed—Decree set aside 

110 I. C. 243 ‘ 212 A. L. J. R. 927 
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KING-EMPEROR < g CRIMINAL 
versus 
ISMAIL AND OTHERS* wes 
Excise Act (IV of 1910), Sec. 60(a)—Offence under—When made ont Febiuary 18 
Possession of cocaine—Failure to account for satisfactorily—W hat hie 
constitutes—Punishment by fine or imprisonment. Youné. a 
The proviso in Section 71 of the Excise Act (IV of 1910) 
that “no person other than the actual offender shall be punished 
with imprisonment except in default of payment of fine” does 
not in any way modify the effect of Sec. 60(a). 
“The proviso as`to punishment by fine applies only to that 
person who is able to show that he is the employer or principal, 
that he did not personally commit the act complained of, and 
that he took all due and reasonable precaution to prevent the 
commission of. such act. 
As a result of a raid œ the house of the appellants, who were 
closely related and lived and carried on a common business 
together, the police discovered, in the appellant’s presence, a 
packet containing cocaine from a degchi, and although a common 
defence was set up that each saw a constable throw the packet 
, into the degchi, the search was concluded without this most 
` important circumstance ever having been mentioned to anybody, 
beld, that as the appellants had entirely failed to discharge the 
obligation cast upon them by Sec. 70 of accounting satisfac- 
torily for the possession of an excisable article, each of them 
were guilty of an offence under Sec. 60(a). 
Abdul Rahman v. Emperor, [1928] 26 A. L. J. R. 414 
referred to. 
APPEAL on behalf of the Local Government against the 
order of acquittal passed by Panprr R. K. AcHa, Additional 
Sessions Judge of Allahabad. 
Uma Shankar Bajpai (Government Advocate) for the 
Crown. ` ` 
© G. K. Shinde for the appellant. 
The judgment of the Court was delivered by 
Mears, C. J.—This is an appeal by the Local Government 
against the acquittal by the Sessions. Judge of Allahabad of Ismail 
and Ishaq, sons of Husain Bakhsh, and Abdul Razzak, son of 
Abdul Ghafur, on a charge under Section 60(2) of Act IV of 
1910, Excise Act. 5 
Ismail and Ishaq are brothers and Abdul Razzak is their 
cousin., The three men had been living together for a consider- 
able time in a house ‘at Gulab Bari, and carrying on business 
together. On April 2, 1928 their house was raided by the police 
and ten small and one large packet of cocaine hydrochlorate were 
found in a room in which they were all present.” The cocaine 
was enclosed in paper, and the gpackets were found partly sub- 
oe *Cr, A. 936 of 1928 - 
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CRIMINAL merged in water, having been thrown into a degchi a few 
929 moments before their discovery, aş was evidenced by the fact that 
the cocaine which had come in contact with water had not dis- 
Kwe- solved. The only explanation given at the moment was a general 

EMPIECE Statement that the cocaine must have been planted there. 

Iman : Before arriving at the house Mr. Measures, Superintendent 
: Mears,c.1, Of Police, had his party searched as also the search witnesses, and 
j was himself searched. Later when the Magistrate was examining 
the premises in the presence of the three accused, they set up a 
-story that they saw a constable, who entered with others by 
another door, throw the packets of cocaine into the degchi. Apart 
from the difficulty of this feat, there is a significant circum- 
stance that they did not atonce| denounce the constable: in the 
presence of Mr. Measures, when Jeach of them had seen “him do- 
it with their own eyes. The search was concluded without this 
most important circumstance ever having been mentioned to 
Mr. Measures or anybody. “The only inference we can draw is 
that it never happened but was an invention- Be eeoagiet out after- 








t 


“wards. 
i Section 60 runs as follows: — y 
; Whoever, in contravention] of this Act EE TEE 
possesses any excisable article; ...... i"shall be punished, if 


the offence is committed in [respect of cocaine, with imprison- 
ment which may extend to two years ór with fine or with both. 
Section 71 must also be considered in this connection:— 

In every prosecution under Section 60, it shall be presumed, 
until the contrary is proved,| that the accused person has com- 
mitted an offence punishable under that section in respect of any 
excisable article . . . . . for the possession of which he is unable 
to account satisfactorily. 

There is a further point about Section 71, which we wil 
touch on in due course. > 
Therefore the prosecution had to prove ‘under Section 60 
(a) that these three men were in possession of the cocaine. We 
must consider the circumstances and their conduct. As we-have 
already said, they are closely related. ° They have beef living 
.' together for some time. They carry on the common business. 
Not one of the three ever disassociated himself from ‘the others 
iù any respect. All were in the room at the moment of the raid. 
One or some of them undoubtedly’ threw the paper’ packets into 
the degchi. They set up a commion defence, which ‘was’ that each 
of them had seen a constable himself ‘throw the packets into the 
degchi. We*think that ‘these facts, when taken together, ‘are 
sufficient to bring each of these three meh within Section 60 (a) 
as being in possession of the excisable ‘article. They have entirely 
failed to discharge the obligation | cast upon them by Section” 70 of 
accounting satisfactorily for its possession. 
In both of the lower, courts"a good deal of discussion turned 
upon the question of the ownership of the house. Undgr Section 
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60 (a) ownership of the house is not an essential element, but 
the nature of the occupation of the house might and often is a 
circumstance of very great importance in estimating whether the 
particular accused in any given case possesses the excisable article, 
and indeed it has had great weight in this case. ‘A simple illus- 
tration will show the importance of the matter. If the police 
having raided a room found three people in it, and at the bottom 
of a drawer wrapped away in cloth found a packet of cocaine, 
the fact that two only of the three men lived in that room whilst 
the third was merely a casual visitor, would be a matter well- 
worthy of consideration. The probability is that the place where 
the cocaine was found would tell seriously against the two occupiers 
of the room, and would tell considerably in favour of the visitor. 
We have come to the conclusion that the prosecution have made 
out their case, and that each of these three men was, what is des- 
cribed in Section 71 as the “ actual offender,” that is, the person in 
possession of an excisable article for the possession of which he was 
unable to account satisfactorily. 

It has been urged upon us that the learned Magistrate would 
have passed a sentence of imprisonment upon each of the three men 
had he not felt himself bound by the decision in the case of Abdul 
Rahman v. Emperor’; That case apparently proceeded on the 
basis of the man being the owner of the house. This case proceeds 
upon the actual possession by the accused, and we have no doubt 
that the Magistrate could have passed a sentence of imprisonment 
had he thought fit to do so. There is in Section 71 a proviso that 
no person other than the actual offender shall be punished with im- 
prisonment except in default of payment of fine. We are of 
opinion that that proviso in Section 71 does not in any way modify 
the effect of Section 60 (a), which provides that a person in posses- 
sion of cocaine may be punished with imprisonment which may 
extend to two years. The latter part of Section 71 recognises a set 
of circutnstances which not infrequently arise where the owner of 
a business, which is hemmed in with statutory restrictions, has 
necessarily to carry on that business by means of managers, assis- 
tants and agents. An assistant may commit an act in direct viola- 
tion of, say for instance, the licensing laws, of which the pro- 
prietor may be wholly ignorant. The assistant in such instance is 
the “actual offender”. No difficulty should arise in the ¢onstruction 
of this Section, because the court can ask itself on each occasion 
whether it is dealing with a man who is the actual offender, or a 
man who sets up the defence that he himself had no knowledge of 
any wrong-doing, and that such wrong-doing’ (if committed) was 
committed by some person in his employ or acting on his behalf, 
and that he himself Wad taken all due and reasonable precaution to 
prevent the commission of such offence. 

Thé proviso as to punishment by fine applies, in our opinion, 

171928] 26 A, L. J. R. 414 
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eae to that person who is able to show that he is the employer 
or principal, that he did not personally commit the act com- 
plained of, and that he took all ;due and reasonable precaution 
to prevent the commission of such act. The actual offender is 
„of course the person who commits the particular breach of the 
‘law. 

Whilst we have no doubt that we could inflict upon each of 
these three accused the punishment of imprisonment, we, how- 
ever, think the fines imposed by Mr. Azimuddin Khan a sufficient 
penalty. We set aside the order of Mr. Rup Kishen 
Agha of August 24, 1928, restore the convictions and sentences 
of Mr. Azimuddin Khan ‘of June 11, 1928. The accused will 
therefore each pay Rs.100 as fine, and in default of fine will 
each undergo rigorous imprisonment for three months. 

Order set aside 
Convictions restored. 


JWALA NATH (Plaintiff) 
VEFSUS 


CHHANGA MAL AND OTHERS (Defendants) 


February 26 Hindu Law—Joint family—Mortgage by father—For`antecedent debt 





BANERJI, J. 


Kine, J. 


Banerjs, J. 


—Decree obtained on basis of mortgage without impleading minor 
son—When binding on minor. 

Where the defendants obtained a decree for sale on the basis 
of a mortgage executed by thejfather of the minor who was not 
impleaded and later on defendants having successfully applied 
for execution, the minor sued for a declaration that the property 
could not be sold as he was not impleaded but the Subordinate 
Judge dismissed his suit on the ground that the mortgage was 
executed for antecedent debt which was neither for illegal nor 
immoral purposes, held, that in view of the decision of their 
Lordships of the Privy Council in Brij Narain v. Mangal Prasad, 
I. L. R. 46 All. 95=21 A. L. J. R. 934 the mortgage being 
valid, was binding on the minor and the fact that he was not 
represented in the previous suit was not the crucial point upon 
which the case should be decided. 

Bhawani v. Kallu, 1. L. R. 17 All. 537=1895 A. W. N. 212 
referred to. 

First APPEAL from a decree of Basu KASHI Natu, Second 
Additional Subordinate Judge of Cawnpore. 4 

M. L. Agarwala for the appellant. 

Kailas Nath Katju for the respondents. 

The judgment of the Court was-delivered by 

Banerji, J.—This is a plaintiff’s appeal unde? the following 
circumstances. Ram Das, - defendant N o. 3, father of the 
plaintiff-appellant who is a minor aged niné-years, was sued on 


foot of a mortgage by defendants 1 and 2, Chhanga Mal and ` 


Manga Mal. They obtained a degree for sale on the inortgage 
*F, A. 152 of 1926 
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but, had not impleaded Jwala Nath, the present plaintif. The Cvn 
money due on the mortgage not having been paid by Ram-Das, 1929 
an application for ‘execution of the decree was filed by the two 
defendants and the property in suit was advertised for sale in TWAA. Nann 
execution of the decree in suit No. 281 of 1924. EEA 

‘It is upon this action of the defendants 1, and 2, namely, Mar 
applying to the court to enforce their decree, that the present Banen, 
plaintiff, a minor aged nine, under the guardianship of Mst. 
Anaro, has filed this suit for a declaration that half of the house 
mortgaged by Ram Das, being the-plaintiff’s share, is not liable 
to be sold in execution of the decree. The plaintiff pleaded that 
he, not having been impleaded in the previous suit, the decree 
in that suit was not binding on him, that there was 
no legal necessity for Ram Das to incur the loan 
and that as a matter. of fact no money had. been 
advanced to Ram Das. The defence of defendants 1 
and 2 was that the mortgage was executed to satisfy antecedent 
debts, that there was legal necessity for the mortgage and there- 
fore the mortgage was binding on the plaintiff. The defendants 
further pleaded that the property in suit was not ancestral as 
the plaintiff was not born at the date of the mortgage. The last 
two pleas were not accepted by the learned Subordinate Judge 
who heard the case. Repelling all the contentions of the plain- 
tiff and holding that the mortgage executed by Ram Das was 
for antecedent debts which were neither for immoral nor illegal 
` purposes, the Subordinate Judge dismissed the plaintiff’s suit. 

The plaintiff has come up in appeal and the learned counsel 
for the appellant cannot seriously contend that the finding of 
the learned Subordinate Judge that the mortgage executed by 
Ram Das was for antecedent debts and that those debts were 
neither for immoral nor illegal purposes can be challenged. His 
contention is that the plaintiff not having been made a partv 
to the stit of 1924, the court was bound to give him a decree 
because in view of the Full Bench case of Bhawani v. Kallu' 
all that the plaintiff had to prove was that he was a member of 
the joint family with his father which is not questioned by any 
one and that he was not a party to the suit. 


We -are unable to accept this contention. In our opinion 
the case of Bhawani v. Kallu, though not overruled by any case 
in which it was distinctly so stated, the case cannot be held to 
be binding on us in view of the decision of their Lordships of the 
Privy Council in Brij Narain v. Mangal Presad’. In that case 
it was proved that in the year 1912 when a decree was passed 
in favour of the mortgagee although the mirior sons of the 
mortgagor were impleaded, they were found by concurrent find- 
ings of the Subordinate Judge and the High Court not to have 


1, L. R. 17 All. $37=21895 AgW. N. 212 
1, L. R. 46 All. 952221 A. L. J. R. 934 


zi \ 





Banery, J. 


i 
| 
i 
i 


614 HIGH COURT ~ [1929] 


Cvm been properly represented. It was admitted before their Lord- 
i929 ships of the Privy Council (see | page 99) that the ex parte 
—— decree was not binding on the minors inasmuch as they were 
aes NaT# not properly represented, but in spite of their not having been 
* Cywnanca Properly represented, their Lordships of the Privy Council 
ecreed the appeal on the ground that the mortgage was executed 
for antecedent debts. If the case of Bhawani v. Kallu was good 
law in the year 1928 when their Lordships of the Privy Council 
decided the case, the fact that the minors, who were the plain- 
tiffs, not having been properly represented, would have been 
_ sufficient to give them a decree as prayed for by them, but in 
our opinion the fact that the minors were not represented was 
not the crucial point upon which the case was decided. ` The 
real point on which that case was decided was whether the 
mortgage which the father had executed was a valid and legal 
mortgage binding on the sons. , 

In the present case the learned Subordinate Judge has 
found, and in our opinion, rightly, that the daa was a 
mortgage binding on the plaintiff; 

We are, therefore, of opinionj that there is no force in this 
appeal and it must be dismissed. We accordingly dismiss it with 
costs. : 

7 i Appeal dismissed 


i 





Banerji, J 


mi KHOOTI anp orHERs (Defendants) 
1929 : . versus 
KISHORI LAL anp anoTHER (Plaintiffs)* 
Agra Tenancy Act (II of 1901), Sec. 132—Suit against tenants for 
Dataz, J. recovery of arrears of rent—Rent paid to third party—Defence by 
tenants—Suit dismissed under Cl. (2) of Sec. 270—Plaintiff’s 
appeal .decreed—Second appeal by tenants—When does not lie— 
Proprietary title, question of —When does not arise. ` 
In plaintiff’s suit against certain tenants for recovery of arrears 
of rent under Sec. 132 of the Tenancy Act, the defence being 
under Sec. 270 that rent was paid to one TS, the latter was 
made party to the suit andthe trial court, holding that the rent 
*had been paid in good faith |to TS, dismissed the suit under 
Cl. (2) of Sec. 270. An appeal by plaintiffs was decreed by the 
Colleetor on the ground that 'the payment of rent was against 
past custom. A second appeal having been filed by the tenants, 
held, that the District Judge was correct in refusing jurisdiction. 
No question of proprietary title arose as the defendants did not 
claim to be proprietors themselves. 
Civit Revision from an order of Mr. P. K. Ray, District 
Judge of Agra. 
Narain Prasad Asthana and s. P. Sinba for the applicants. 
Shiam Krishna Dar and B. N. Sahai (for whom Gopi Nath 
Kunzru) for the opposite parties. e ; 
*Civ. Rev. 241 of 1928 
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The- following. judgment was delivered by 

Darai, J.—The plaintiff, Kishori Lal, sued certain tenants 
in- the court of an Assistant Collector of the second class for re- 
covery of arrears of rent under Section 132 of the Tenancy Act. 
The defence was under Section 270 on the pleading that the rent 
was paid in good faith to a third person Tikam Singh. As directed 
in that Section, Tikam Singh was made a party to the suit, and 
the question was taken up for decision whether the tenant had 
paid rent in good faith to Tikam Singh. The trial court held 
that he had, and dismissed the plaintiff’s suit as laid down in 
Clause (2) of Section 270. Kishori Lal, plaintiff, went up in 
appeal to the Collector, who held that the payment of rent, if 
any made, to Tikam Singh by the defendant was against past 
custom and clearly in bad faith. -The appeal was, therefore, 
decreed, and the tenants filed a second appeal under Section 243 
in the court of the District Judge on the allegation that a ques- 
tion of proprietary title had been decided. In my opinion, the 
learned Judge was correct in refusing jurisdiction. No ques- 
tion of proprietary title arose as the defendants did not claim 
to be proprietors themselves. Their defence was the one 
provided for in Section 270, according to which, no question of 
proprietary title can be raised in the suit for rent, but has to 
be raised separately in a separate suit between the plaintiff and 
the intervener independently of the tenants. 

This application for revision is dismissed with costs. 

Application dismissed 


HAR CHAND AND ANOTHER (Plaintiffs) 
Versus 
DEWAN SINGH AND OTHERS (Defendants)* 

Indian Evidence Act (I of 1872), Sec. 157—wVerified application 
of guardian giving date of birth of defendant—Production of, as 
evidence—Admissibility of. ' 

Where the Subordinate Judge relied on an application filed in 

, 1910 by the brother of the defendant-mortgagor which was a 

verified application and gave the date of the birth of thé defend- 

ant, beld, that the application was admissible under Sec. 157 of 

the Indian Evidence Act and it was open to tht guardian to 
refresh his memory from that document, 

“ SECOND APPEAL from a decree, of Att MoHammap ESQ., 
Subordinate Judge of Meerut, reversing a decree of Panorr S. 
C. CHATURVEDI, First Additional Munsif. ° - 

Kashi Narain Malaviya for the appellants. 
Krishna Murari Lal for the respondents. 
The judgment of the Court was delivered by 

- BANERJI, J.—The learned advocate for the appellants has 
submitted that the documentary evidence in the case was not 
*S. A. 1070 of 1927 
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admissible in evidence and therefore the finding arrived.at on 
the oral evidence was influenced by inadmissible documents. 
He claimed that the finding arrived at by the lower appellate 
court contrary to that arrived at by the court of first instance 
was not a finding of fact which is binding on us. . 

The two documents which the learned Subordinate Judge 
relied on are (1) the application filed in 1910 -by Munshi, 
brother of Dewan, the mortgagor. In that application, which 
was a verified application, he gave the date of the birth of 
Dewan as June 1, 1894. The second document is a certificate 
of guardianship, and according to that certificate, on the date of 
the mortgage, the minority of Dewan continued at least a year 
more. The learned advocate has referred to the case re- 
ported in I. L. R. 18 All. 478=1896 A. W. N. 158 to 
prove that the statement of age in the certificate was no evidence 
of the defendant’s age. He; however, cannot point to any 
provision of the Evidence Act which would apply to the appli- 
cation of the guardian made in 1910 to exclude it from evidence. 
That document was clearly admissible under Section 157 
of the Indian Evidence Act and it was open to Munshi to refresh 
his memory from that document. The learned Subordinate 
Judge has believed the evidence of Munshi, taken into considera- 
tion his application made in 1910 and has disbelieved the oral 
testimony of the witnesses called on behalf of the plaintiffs who 
are the appellants before us. The findings arrived at by the 
court below are findings of fact binding on us, and this appeal 
is dismissed. 

As nobody appears on behalf of the respondents so no ques-` 
tion as to costs arises. 


Appeal dismissed 


GOKUL PRASAD anp oTHerRs (Applicants) 
Versus 
KING-EMPEROR (Opposite party)* 

Criminal Procedure Code, Sec. 526—Transfer—Application for—W hen 
oe not lie—Magishate and advocate on friendly terms fifteen years 
back. : 

A man at the bar who has been given proper instructions and 
fees has no right whatever to refuse to undertake a case merely 
because the opposite party happens to be a member of the same 
profession. 7 

An application for transfer cannot be allowed merely on the 
ground that the trying magistrate, fifteen years before, had 
rubbed shoulders with somebody who wase either a complainant 
or a respondent or an advocate in the case. * 

APPLICATION under Section 526, Criminal Procedure Code. 
K. N. Laghate for the applicamts, 
*Cr, Mis. 73 of 1929 
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Uma Shankar Bajpai (Gayana Advocate) for the 
Crown. . 

The following judgment was delivered by 

Mears, C. J.—This is a transfer application in which Gokul 
Prasad and others ask that a case now before a Special Magis- 
trate, Captain Bijai Prasad Singh, may be transferred to some 
other competent Magistrate’s court outside the district of 
Benares. 

The affidavit in support of this application is untrue in one 
important respect. Paragraph 11 runs as follows:— 

That the learned trying Magistrate was a class-fellow of B. 
Sahadeo Singh, advocate, and is on terms of intimacy with him. 

The statement “on terms of „intimacy with him” is a 
falsehood. The Magistrate in his explanation has said: 

About fifteen years ago Babu Sahadeo Singh, advocate, was my 
class-fellow for a few months. I knew him then very casually 
and after that I have never met (him) as a friend or intimate 
and have never exchanged any social visits. as he is not known to 
me well. 

If a case was to be transferred on every occasion on which 
a Magistrate fifteen years before had rubbed shoulders with some- 
body who was either a complainant, or a respondent or an ad- 
vocate in the case, the whole of the judicial work in this country 
would come to an end. 

The learned Magistrate in his ‘explanation has said: 

That the real reason underlying this ‘application is not any 
apprehension that the applicants. will fail to receive justice from 
me, but has been done to harass the other side. 

The incidents out of which this case arises are said to have 
taken place on November 2, 1928, and we are now in the month 
of March and the case has not -been concluded. 

I refuse this application for transfer. A copy of this order 
is to bė sent ‘to the learned Magistrate with an expression of my 
wish that he will use all reasonable expedition to sweep this, and 
apparently some connected cases, off his file as soon as he can. 

There is one other point that should be mentioned, and that 
arises from a statement contained in paragraph 15 of the affidavit 
which ‘runs as follows: — 

That legal practitioners of TT having been involved in 
the case as accused, the petitioners have failed to°get standard 
(sic) ‘legal assistance from the local bar. 

It is very important that men at the bar should understand 
that they are members of a public profession. That is by their 
very calling they engage and undertake to act for anybody who 
fulfils certain conditions. Therefore if a: client comes to them 
with Proper instrugtions and prepared‘to pay“a fair and proper 
fee, and invites them'to undertake a case of a kind which they 
“are accustomed to do and the “refuse, such refusal, amounts to 
professional misconduct, and-‘should be- punished as such. I 
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should like this to be communicated by the Magistrate to any of 
the members of the local bar who appear not to be aware of that 
rule. That is to say, a man at the bar has no right whatever to 
refuse a case if proper instructions are given and proper fees are 
tendered to him, and the work is of a class which he is accus- 
tomed to do. The mere fact that the opposite party happens to 
be a member of the same profession is not a circumstance which 
entitles him to refuse to undertake the case. 


Application disallowed 


NANKOO AHIR (Applicant) 
‘versus 
BHAGELU AHIR Aand ornHers (Opposite parties)* 

Civil Procedure Code (V of 1908), Order 22, Rules 2, 3 and 4— 
Proper interpretation of—Abatement—When does not arise— 
Court’s duty to make entry on record without any application. 

There can be no abatement under Rule 2 where there are more 
plaintiffs or defendants than one, and any of them dies, and 
where the right to sue survives to the surviving plaintiff or 
plaintiffs alone or against the surviving defendant or defendants 
alone. In such a case no application by any party is necessary 
but it is made incumbent on the court to cause an entry to that 
effect to be made on the record. 

APPLICATION under Section $ of the Limitation Act and. 
under Order 22, Rules 4 and 11, Civil Procedure Code. 

M. Waliullah for the applicant. 

The following judgment was delivered by 

DALAL, J.—There appears to be a lot of misapprehension as 
regards the provisions of Order 22. In the present case, the 
statement before the Court is that Chilar Ahir, deceased, respon- 
dent, died and a request is made that the abatement as against him 
be set aside. At the same time it is submitted that the right to 
sue survives against the existing respondents. This is to mis- 
understand the provisions of Order 22. Abatement arises only 
under Rule 3 when one of two or more plaintiffs dies and the 
right to sue does not survive, or under Rule 4, when one of two 
or more defendants dies and the right to sue does not survive. 
-There cin be no abatement under Rule 2 where there are more 
plaintiffs or defendants than one, and any of them dies, and where 
the right to “sue survives to the surviving plaintiff or plaintiffs 
alone or against the surviving defendant or defendants alone. In 
such a case no application by any party is necessary but it is made 
incumbent on the court to cause an entry to that effect to be made 
on the record without any application. The presènt case falls 
under Rule 2 in which there is neither abatement nor any question 
of limitation., An entry shall be made on the record that Chilar 

Ahir is dead and the right to sue survives against the other res- 

pondents, Chilar’s name shall be regioved from the record. 

* S. A. 1630 of 1928 


3 


5 ae oe ` HIGH COURT 619 


‘“HARDANI LAL (Applicant) 
© versus 
- + RAM NATH’ (Opposite party)* 

Civil Procedure Code (V of 1908), Order 21, Rule 66—Sale procla- 
mation—Correct preparation of—Duties of judgment- debtor and 
decree-holder. 

It is as much the: duty of the judgment-debtor as of the 
decree-holder to see that the sale proclamation under’ Order 21, 
Rule 66 is prepared correctly. If a judgment-debtor goes to 
sleep over his right, he has only to blame himself if he suffers 
‘ any loss through such incorrect preparation. 
Civ Revision from an order of Basu Ratan Lax, Addi- 
tional Subordinate Judge of Farrukhabad. 
Hem Chandra Mukerji for the applicant. 
The application heard under Order 41, Rule 11, Civil Pro- 
cedure Code. 


The following judgment was delivered by 

DALAL, J—This application is dismissed. As regards the 
third ground of appeal, I state most emphatically that it is wrong. 
It is alleged that under Order 21, Rule 66, it is incumbent on the 
decree-holder and the court to see that the proclamation is correct 
and the sale following an incorrect proclamation must be set 
aside. ‘This is quite a wrong view to take of the duties of the 
decree-holder and the court. Sir George Knox, who had large 
experience in this matter, was continuously of opinion and always 
informed the, subordinate courts that it was as'much the duty 
of the judgment-debtor as of the decree-holder to see that the 
sale proclamation under Order 21, Rule 66 was prepared correct- 
ly. If a judgment-debtor goes to sleep over his right, he is well 
punished if a wrong sale proclamation is prepared, and he has 
only to,blame himself if he suffers any loss through such incorrect 
preparation. ‘The terms of Order 21, Rule 66 were specially pre- 
pared on a memorandum submitted by Sir George Knox making 
it incumbent that all parties should be present at the time of the 
preparation of the sale proclamation. I have always insisted upon 
this as an administrative Judge. A revision that is based on a 
meandelotaly) «wrong argument must not be permitted to succeed. 


Application dismissed 
* Civ. Rey. of 1929 
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FULL BENCH 


FAZAL AHMAD (Plaintiff) 
‘versus . 
HAR PRASAD AND oTHERS (Defendants) 


March 19 Transfer of Property Act (IV of 1882), Sec. 8—Rule of construction 





Muxeryy, J. 
KENDALL, J. 
‘NIAMAT- 
ULLAH, J 


—Sale deed—Part' consideration left with vendee to be spent on 
charities—Vendee legally entitled to one-third share in property 
sold—Waqf by vendee—Sale via crea declared invalid—Effect 
f. 


A, a Sunni Mohammedan: executed a sale deed on Aug. 29, 
1912 (ie., three days before his death) conveying two villages 
to his mother, B, in‘ lieu of Rs. 2 lacs of which Rs.10,000 
was paid and the ‘balance was left with the vendee to be spent 
on charities as she determined. A left three other heirs: his uncle 
and two widows. On, June 23, 1913 B executed a waqf dedi- 
cating the villages, constituting herself mutwalli for her life 
and nominating the uncle and the present plaintiff successors 
to the office. There was nothirig to indicate that the waqf was 


' to be of no effect if the sale of 1912 failed. Mutation of names 


followed. A’s other heirs successfully asserted their right of 
inheritance, repudiating the sale of 1912. In a suit by B tlie 


High Court, on Dec. $, 1917, decided that the sale was invalid , 


and that the property was divisible among A’s heirs, the share of 
the mother (B) being one-third. B later executed a sale deed of 
her one-third share in favour of the contesting defendants. On 
B’s death, in 1921, one of the persons appointed mutwalli sued, in 
1924, the transferees of B for: ‘a declaration that a third share 
in the villages was subject to dedication and the transferees had 
no interest in the property. 2 

Held, by the Full Bench (NIAMATULLAH, J. dissenting) that 
the waqf did attach to the 1|3rd share of B, in the two villages 
and did not fail in its entirety because the transaction of sale by 
A, in B’s favour, failed, and the:circumstances of the ‘case did 
not disclose any contrary intention within the meaning of Sec. 8 
of the Transfer of Property Act. Bijrai Nopani v. Purasundari, 
I. L. R. 42 Cal. 56, Ganga Bai v. Sona Bai, I. L. R. 40 Bom. 69 
feferred to. 


Firsr APPEAL from a decree of Basu Gauri Prasan, Sub- 


ordinate Judge of Pilibhit. 


B. E. O’Conor and H. S. Mohammad Husain for the ap- 


pellant. 


Sir Tej Bahadur Sapru and Uiis Shankar Baiba for the 
respondents, 

The following judgments were delivered:— 

KENDALL, J.—The suit out of which this ‘appeal arises was filed 


Rendall, J. by Shaikh Fazal Ahmad mainly for a declaration that a 1|3rd share 
in each of the villages Bithaura Kalan and Amkhera is property dedi- 
cated in a deed of waqf and that th® defendants Nos. 1 to 6 have no 
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right in it.. The facts which led up..to the suit will need .some pre- Cwn 


liminary explanation, and, in: the first place, the short pedigree given 
in the plaint and in the judgment of the lower court may be consulted. 
Fazal Ahmad, the plaintiff-appellant, had a brother Zahur Ahmad Fazal 
(deceased) who married Mst. Rahim Bibi, and they had a son named Arip 
Manzur Ahmad. Manzur Ahmad possessed considerable property, Har AS 
but though he married more than once, he had no family. He appears 
to have been on bad terms with his uncle, Fazal Ahmad. On August 29, Kendall, J. 
1912 he executed a document purporting to be a sale deed of the 

whole of his property. in favour of Mst. Rahim Bibi. This deed was 
subsequently ‘held to be invalid, but this question was not finally 

decided until December 8, 1917 when the matter was set at rest 

by the High Court. The main question. for decision in the present 

suit is whether a deed of waqf which was executed by Mst. Rahim 

Bibi on June 23, 1913, dedicating two of. the villages which had been 

conveyed to her by ‘that invalid deed of Manzur Ahmad is valid to 

the extent of the share which Mst. Rahim Bibi inherited from Manzur 

Ahmad. 


Two or three days after executing the invalid sale deed Manzur 
Ahmad died. Mst. Rahim Bibi believed herself to be the owner of the 
whole of this property under the sale deed’ which had not yet been 
declared to be invalid. It was about ten ‘months later that she 
executed the deed of waqf. Before considering that deed in detail it 
may be as well to give a brief history of subsequent events, in order 
to explain. the attitude of the parties’ to these proceedings, especially 
that of the plaintiff Fazal Ahmad. - After the death of Manzur 
Ahmad there was litigation between Mst. Rahim Bibi and Manzur 
Ahmad’s other heirs, who claimed that the deed executed by Manzur 
Ahmad was not a sale but a gift. A suit was brought by the two 
widows of the deceased for possession of their shares by inheritance, 
and for avoidance of the so-called sale deed. Mst. Rahim Bibi how- 
ever acted as if that deed was valid, and after executing the deed of 
waqf in June, 1913 applied for and obtained mutation of names in 
both villages on the basis of the deed of waqf. From the revenue court 
proceedings it is clear that mutation had‘been obtained in her name 
after the death of Manzur Ahmad, and that she had mutation effected 
thereafter from her own name “in favour of God the Almighty ”. 
The present plaintiff, Fazal Ahmad, who as one of the heirs of Manzur 
Ahmad was at that time disputing the deed of sale and the waqf, had 
by some means become the lambardar of these villages, and succeeded 
in preventing the lady from realising the profits, and in consequence 
she had to execute leases and also sale: deeds of the arrears of profits. 
As to the amount she realised and the manner :in which She disposed 
of the money there is very- little evidence, But it, appears that she was 
doing her best to realise the profits, and that.she was being baulked 
as far as possible by her brother-in-law Fazal Ahmad. 


On January 3, 1918,’ after the decision’ of the High Court, several ~ 
matters that were in controversy between: Fazal Ahmad and Mst. Rahim 
Bibi were referred ‘to arbitration. It ‘may be mentioned that Mst. 
Rahim Bibi had conveyed some property to her two nephews, Tajuddin 
and Visaluddin, whose names appear.in the. pedigree, and who in these 
arbittation proceedings were ‘supporting her... The. arbitrator made his 
award on April.22, 1918.. The validity. of the waqf: was not one of 
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the matters which had been submitted to him for decision, but he did 
express an' opinion in his award that that deed like the sale deed was 
fictitious, unlawful, null and void, and he gave a decree by which Mst. 
Rahim Bibi was directed to pay to Fazal Ahmad Rs.61,480-6-1 within 
two months or else to transfer her shares in the villages of Bithaura 
Kalan and Amkhera to him. Instead of doing this, Mst. Rahim Bibi 
executed a sale deed of these villages in favour of Rai Bahadur Har 
Prasad, defendant No. 1 and the predecessor of the defendants Nos. 2 
to 6. These are the contesting defendants. The award was filed in 
court and was at first embodied in an ex parte decree, but an applica- 
tion to set aside this decree was ultimately successful, and the case was 
remanded, with the result that on September 14, 1920 the Subordinate 
Judge refused to make the award a rule of the court. 

On the strength of the sale deed executed by Mst Rahim Bibi in 
1918 the contesting defendants sued for partition of the property 
which they had bought from her. Fazal Ahmad naturally found his 
position considerably changed since the days when he had contested 
the execution of the deed of waqf. If that deed was invalid, Mst. 
Rahim Bibi had a right to sell the property to the respondents. On 
the other hand if the deed of waqf was a good one, the respondents 
could claim no title at all. In filing the present suit therefore he has 
pleaded that the deed of waqf is a good one and that the sale to the 
respondents is invalid. 


The learned Subordinate Judge has dismissed his suit on various 
grounds. He has held that the waqf was invalid. His reasons for 
his finding are not very clearly defined, but the main ones appear 
to be that the deed of waqf was executed in order to defeat creditors 
and to fortify the invalid deed of sale in favour of Mst. Rahim Bibi. 
He also found that the suit was barred by the doctrines of estoppel 
and res judicata. 


These last issues may conveniently be dealt with in the first place. 
The Subordinate Judge found that there were certainly elements of 
estoppel present in the case, arising out of certain representations and 
declarations made before the suit by Fazal Ahmad. These, need not 
be enumerated here but they were made as may be readily understood at 
a time.when Fazal Ahmad was contending that the deed’ of waqf 
was invalid. He was doing this in his capacity as one of the heirs 
of Manzur Ahmad. Fazal Ahmad, however, is now suing in his capa- 
city as a mutwalli under the deed of waqf having succeeded Mst, Rahim 
Bibi who died on August 15, 1921. It will be seen from the deed of 
waqf that Mst. Rahim Bibi appointed herself the first mutwalli, and 
after her dgath Shaikh Wasaluddin, Shaikh Shamsuddin, Shaikh Fazal 
Ahmad and Khalilulrahman. These other gentlemen have been made 
pro-forma defendants,’ and after the question of estoppel had been 
raised, one of them, Khalilulrahman, made an application to be im- 
pleaded as a co-plaintiff, but his application was rejected. It appears 
to me that the Subordinate Judge would have been well advised to allow 
the application if he considered that Fazal Ahmad was personally 
estopped from proceeding in this suit on behalf of the waqf, for it 
would certainly have been. an advantage to have the issues between 
the representatives of the waqf. and the contesting defendants, who 
denied the waqf, settled once for all. However, I think it is clear 
that Fazal Ahmad was not estopped. Whatever his private views may 
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have been about the validity of the waqf and.however he may have Cwm 
expressed them, they would not-estop him ‘from ‘supporting the validity  —~ 
of the waqf in his capacity:as mutwalli. It has been urged in argu- 
ment however that Fazal: Ahmad is bound by the ‘order of the arbi- pazar 
trator. Although this was not made a decree of the court, it is claimed AD 
that it will hesa a Ee be binding on the parties to the reference. 
This is a wider question than that of the personal’ estoppel of Fazal H“: “Prasan 
Ahmad because Mst. Rahim Bibi: was herself a party to the reference. Kendall, J. 
The terms ‘of reference are printed on p. 161 and it is admitted that 
they do not empower the arbitrator to decide the question of the 
validity of the waqf. It is not, therefore, necessary to consider 
whether the decision of the arbitrator on such a point would have been 
binding on the parties to the agreement, or whether the parties had 
the power to, refer such a matter to arbitration. The fact remains 
that they did not do so. It is true that the arbitrator expressed an 
opinion on the subject, viz., that the waqf was invalid, and apparently 
both Fazal Ahmad and Mst. Rahim Bibi were prepared to accept that 
decision and to act upon it.. In fact the lady proceeded forthwith 
to execute the sale deed in favour of the respondents within a few 
months of the arbitrator’s award, evidently in the belief that she was 
now free to regard the waqf property as her.own. It does not follow 
from this, however, that the obiter dictum of the .arbitrator on a 
question which had not been formally referred to him by the parties in 
the agreement of reference was binding on the parties to the arbitration. `’ 
The cases of: Muhammad Newaz Khan v..Alam Khan, I. L. R. 18 Cal. 
414 and Bhaurao alias Ram Chandra. Jiwaji Pitre v, Radhabai Kom 
Laxuman Jiwaji Pitre, I. L. R. 33 Bom. 401, on which the lower court 
has relied; show that a refusal of the ‘court.to file the award does not 
have the effect of making the ‘award invalid, ‘and that it may be 
binding on the parties to the reference, but they go-no-further. The 
‘Subordinate Judge has also held that Section 233K of the Land 
Revenue Act bars the’ plaintiff’s. suit, but the same argument applies 
to this issue as well. In the partition proceedings of 1919 Fazal 
Ahmad had made an Objection to the application of the present res- 
pondents on the ground that the property which they claimed belonged 
to him as %& result of the arbitration award. The question between 
him and the respondents was raised and. decided-in the revenue pro- 
ceedings, but he did not represent the waqf property’ at that time, 
and it does not appear that he had any title to raise an objection on 
behalf of the waqf even if it had been i in his interest to do so, which 
at that time it was ‘not. n 
“The chief. ‘question ‘in the appeal however is -whether, the deed 
of waqf itself is.a valid one. It has. been-contended on behalf of the 
appellant by Mr.' O'Conor that the learned Subordinate Judge was not 
justified in finding that the property in dispute is not a waqf property 
and that the deed was a colourable and fictitious document. The deed 
has been attacked mainly on’ the ground that it is closely connected 
with the sale deed executed by Manzur ‘Ahmad in August, 1912 and 
this question needs ‘close examination: : In the so-called sale deed, 
Manzur Ahimad purportéd to sell: the whole of the zemindari property 
in the two villages to: Mst. “Rahim Bibi for a consideration of 
Rs.2,00,000.° Of this sum Rs.10,00@ was stated to have :been received 
in cash, and the balance of Rs.1,90,000 was left with the vendee with 
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instructions that she should spend it at her discretion in charitable 

purposes for the eternal benefit of my soul. As has already been stated, 

Manzur Ahmad died within a few days of executing this deed and 

Mst. Rahim Bibi obtained mutation in her own name. She did not 

spend the cash on charity, but on June 23, 1913 executed a waqf of 

the corpus of the property. The important clauses in the deed are 
as follows:— 

My son, Manzur Ahmad, deceased, sold the zamindar1 property in 

Bithaura Kalan and Amkhera mentioned below to me for Rs.2,00,000, 

took Rs.10,000, a portion of the consideration money, from me and left 

the remaining, amount of Rs.1,90,000 with me as an amount dedicated for 

religious purposes and authorised me to spend the same. Out of the 

said amount Rs.15,000 has been spent up to this time. Instead of spend- 

ing the amount of.consideration after which the charity shall come to 

an end, it is more beneficial to make a waqf of the said property and 

utilise the income therefrom in charitable deeds as it wall be a continual 

gift and permanent charty. I therefore, while in a sound state of body 

and mind and of my own accord, withdraw my possession from the 


entire 20 biswas asl? zemindari property ..... together with all the rights 
appertaining therein and make a waqf of the same in the name of the 
Almighty. 


I am not clear whether the Subordinate Judge intended to find that 
the waqf was absolutely fictitious, that is to say, that the lady never 
intended to execute a waqf deed or never intended to transfer the 
property by means of this deed and to dedicate it, or whether he consi- 
dered that there was a transfer and dedication but that it was made 
in order to defeat creditors, or for some other indirect purpose. : No 
fault can be found with the form of the deed, or with the catalogue 
of objects on which the income from the property is to be expended. 
Some attempt has been made to show that the waqf was never carried 
into effect. We know, as has been stated earlier in this judgment, 
that Mst. Rahim Bibi obtained mutation in favour of Almighty God, 
and that she executed leases of the villages because she was unable to 
collect the profits herself owing to the obstruction of the present 
plaintiff-appellant Fazal Ahmad: There is evidence to show also that 
she sold the profits which she had not, been able to collect. It is 
argued that in obtaining mutation she was merely completing the fiction 
initiated by the deed itself. That of course is a possible theory, but it 
does not account for the leases and the sale, deeds of profits. In these 
she describes the property as waqf property and herself as the mutwalli; 
for instance in the sale deed in favour of Tasdiq Husain dated 1916, 
three syears after the execution of .the waqfnama, she is still main- 
taining the existence of the waqf. All the evidence on the file points 
to the conclusion that whether the waqfnama was colourable or not 
it was intended to be a real dedication and not merely a fictitious deed. 
It is argued that even if Mst. Rahim Bibi did obtain the profits of these 
villages as mutwalli yet it is not proved that she spent the money on 
the charitable objects set forth in the deed. It is true that there is 
very little evidence’ to show how the money was spent. It must, 
however, be remembered that the suit was brought in 1924 and that 
it must be extremely difficult to -produce in court direct evidence of 
the manner in which the deceased lady dispofed of the profits over 
a period which started, eleven years ‘before. - The plaintiff was not 
called upon by any definite pleading, in the written statement, or by 
any direct issue, to accdunt,for the, disposal of these profits. In fact 
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. it was for the defendants .to prove if they wished to do so that the 


profits had not been properly spent, if they wished to support their 


_ plea that the deed of waqf was fictitious and colourable. There is on 


the record a long statement which was made by the lady herself in a 
suit between her and the heirs to. Manzur Ahmad’s estate. In this 
she deposed that she had spent a great deal of money on pilgrimages 
to Mecca and very little on herself, that she did execute this deed as a 
deed of waqf—though the validity of the weqfnama was not being 
agitated in those proceedings—and that she did so. for the peace of 
Manzur Ahmad’s soul. She had also executed a deed of waqf for the 
salvation of her elder son who died before Manzur Ahmad. Such 
evidence as there is on the file therefore shows that she did intend 
to execute an effective waqfnama, that the waqfnama ‘is unimpeach- 
able in form and that she did take steps to carry it into effect. „To 


_meet this there is nothing except hypothesis. - 


The argument that has been pressed most strongly in this Court 
is that the wording of the deed of waqf itself shows that Mst. Rahim 
Bibi intended to dedicate the interest that she had derived in the two 
villages from Manzur Ahniad under the invalid sale deed, and that as 
it has now been proved that she derived no interest from him under 
that sale deed, it necessarily follows that in executing the wakfnama 
she really transferred or dedicated nothing at all, and the terms of the 
deed cannot be made to cover the interest in the property which she 
derived by inheritance on Manzur Ahmad’s death. In fact it is sought 
by the respondents to trace the closest possible connection between 
the waqfnama and the deed of sale executed by Manzur Ahmad. This 
was what the arbitrator did when he came to the conclusion that the 
waqfnama like the sale deed was null and void. It is argued that this 


- waqfnama was the consideration for the sale of villages by Manzur 


Ahmad, and that as the sale has been held to be invalid the considera- 
tion must fail. It is perfectly true that the sale deed contains an 
instruction to the lady to spend the purchase money in charitable pur- 
poses, and that instead of doing so she executed the waqfnama. Even 
if it could be held, however, that there. was a contractual obligation 
with Manzur Ahmad to execute the waqfnama, yet when the waqf- 
nama had been executed the matter had passed beyond the stage of a 
contract with Manzur Ahmad, and there had been a definite transfer 
of property and a dedication to the’ Almighty. It does not seem to 
me that this could be revoked merely because the sale had failed. Nor 
do I believe that in executing the waqfnama Mst. Rahim Biki made 
any such mental reservation as is suggested by the respondents. ‘The 
argument is tov the following effect. In the waqfnama Mst. Rahim 
Bibi first states that Manzur Ahmad sold the property to “her and left 
the purchase money with her. She therefore withdrew her possession 
and made a waqf of the property in the name of the Almighty. That 
is to say, she only executed the waqfnama because Manzur Ahmad has 
sold her the property and left the purchase money with her, and it 
follows that she was only. dedicating the interest which she had derived 
from Manzur Ahmad.. At the time when she executed the waqf the 
lady was legally entitléd to 1|3rd-of.the property as the heir of Manzur 


-Ahmad and not to the whole of it as purchaser under the sale deed. 


She did not know that this was her legal position, but she believed 
herself to be the owner by purchase of the whole property. Did she 
79° | 7 


fe 





Kendall, J. 





1929 


FazaL 
AHMAD 


v. 
Har PRASAD 


Kendall, }. 


626 ' HIGH COURT [19294 


say to herself: 


I am executing this waqf on the understanding that the sale deed holds 
good, but I do not intend to dedicate the property I inherited from Manzur 
Ahmad in the event of the sale deed being invalid? 


It is argued that this was her attitude when she executed the 
wagfnama, but I cannot bring myself to believe that these doubts 
really passed through her mind. What she was thinking of was not 
the interest that she had bought from Manzur Ahmad, or the interest 
that she might have inherited from him in the course of law, but she 
was thinking of “the zamindari property in Bithaura Kalan and 
Amkhera ” and whether she derived her title to it from the sale deed 
or from inheritance this is what she dedicated in the waqfnama. 
Under Section 8 of thé Transfer of Property Act 


Unless a different intention is expressed or necessarily implied, transfer 
of property passes forthwith to the transferee, all the interest which the 
transferor is then capable of passing in the property and in the legal 
incidence thereof. 


On the face of the waqfnama it is a transfer or dedication of the 


, zamindari property in the two villages and not of the questionable 


Niamat- 
ullah, J. 


interest which she had derived, under the sale deed. If she had no 
interest in the property, of course she could transfer nothing; but she 
did legally own 1|3rd of these villages, and was capable of passing that 
interest by means of the waqfnama. It appears to me that she must 
be held to have passed that interest, and that the waqfnama must be 
held to be valid to the extent of a third share in these villages. 

Mr.*O’Conor on behalf -of the appellant has frankly stated thar 
he cannot expect the sympathy of the court on behalf of his client and 
in this I fear that he is right. It is however in evidence that the 
respondents knew all the circumstances of the case when they bought 
the property from Mst. Rahim Bibi, that is to say, they knew that 
there was in existence a waqfnama and they were warned of this by 
the plaintiff-appellant himself. Whether they ultimately lose their 
money or not, however, it is clear that a valid deed or waqf cannot be 
set aside for sentimental reasons. 

I would therefore allow the appeal, set aside the decree and order 
of the lower court and direct that the plaintiff-appellant’s suit be 
decreed with costs in both courts. us 

NIAMATULLAH, J.— I regret I am unable to agree with my learned 
colleague on one of the questions, arising in this appeal, which goes to 
the very root of the matter in controversy. I am of opinion that the 
deed of waqf, dated June 23, 1913, executed by Mst. Rahim Bibi does 
not affect the one-third share of villages Bithaura Kalan and Amkhera, 
inherited by her on the death of her son, Manzur Ahmad, who was ad- 
mittedly thè owner of the aforesaid village. My learned colleague has 
so lucidly stated all the facts from which the Proposition, on which we 
differ, emerges, that it would be needless repetition to recapitulate them 
in detail except in so far as is necessary to explain my views on that 
question. It is common ground that Manzur Ahmad executed a sale 
deed, on August 29, 1912, only three days before his death, conveying 
the two villages to his mother, Mst. Rahim Bibj, in lieu of Rs.2,00,000 
of which a sum of Rs.10,000 was paid at the time of the registration 
of the deed and the remaining sum of Rs.1,90,000 was left with the 
vendee who was authorised to spend it on such charities as she deter- 
mined. Manzur Ahmed left three other heirs, besides his mother Mst. 
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~ Rahimi Bibi, ‘These were his uncle, Fazal Ahmad, the plaintiff-appellant, 


“Zand two ‘widows, Mst. Kamrunnisa and Mst. Jilani Bibi, the last named 


-7 being: the daughter of Fazal Ahmad. 


7On June 23, 1913 Mst, Rahim Bibi executed the deed of waqf 
by which she dedicated the two villages, professing to do so because she 
had been directed in the sale deed to spend Rs.1,90,000 on charities 
and the waqf of the two entire villages, instead of cash which would 
be diminished by user, was considered more desirable. The lady consti- 
tuted herself mutawalli for her life and nominated Fazal Ahmad, the 


`. plaintiff-appellant, and several-others as her successors to the office of the 


mutawalli, Mutation of names followed the execution of the deed of 
wagqf but, later, the heirs of Manzur Ahmad other than Mst. Rahim 
Bibi, successfully asserted their right of inheritance and obtained muta- 
tion of names to the extent of their shares. They repudiated the deed 
of sale dated August 29, 1912 executed by Manzur Ahmad as no more 
than a gift, in disguise, to one of the heirs and therefore void under 
Mohammedan Law. ‘Two suits were instituted in the court of the 
Subordinate Judge of Pilibhit (1) by Mst. Rahim Bibi, for establish- 
ment of her right under the sale deed, insisting on its validity and (2) 
by the other heirs headed by Fazal Ahmad, the plaintiff-appellant, for 
recovery of certain movables left by Manzur Ahmad. Ultimately it 
“was decided, on December $, 1917, by a Bench of this Court that the 


so-called- sale was 


a somewhat ingenious device _to, give the transaction the appearance 
of a sale so as to evade the Mohammedan Law which forbade 2 Musalman 
in his death illness to make a gift to one heir at the expense of the 


- others. E 


The validity of the waqf made by Mst. Rahim Bibi was not directly 
in issue and apart from an obiter dictum nothing definite was ruled 
with regard to it. Subsequently there was an arbitration to which all 
the members of the family were parties in their personal capacity. The 
award declared that the waqf was invalid. I agree with my learned 
colleigue that the question was not referred to the arbitrator and his 
decision thereon is not binding even if we ignore the fact that the court 
refused to pass a decree in terms of it. In the meantime Mst. Rahim 
Bibi execyted a sale deed dated June 20, 1918 in favour of defendant 
No. 1 and Raja Lalta Prasad, predecessor-in-title of the deféndant-res- 
pondents Noś. 2 to 6. It recites that- by the decree of this court the 
two villages had been ‘ ultimately’ held to be part of the assets left by 
Manzur Ahmad and that her. own share thereon, as his heir, was one- 
third which she conveyed to the vendee in lieu of Rs.80,000° Mst. 
Rahim Bibi died “on August 15, 1921. The present suit was brought 
by Fazal Ahmad on September 9, 1924 in his-capacity as mutawalli 
for establishment of the waqf as regards the one-third share to which 
Mst. Rahim Bibi was entitled at the date of waqf as heir of Manzur 
Ahmad, under the Mohammedan Law. I am in entire agreement with 
my learned colleague in the view that the waqf was validly created in 
all other respects and all legal formalities including such delivery of 
possession as was possible under the circumstances, were observed. The 
waqf was fully intended” by the lady to be operative in its inception. 
There is no satisfactory evidence to’ support the plea that it was a fic- 

` titious deed brought into existence to defeat the creditors of Mst. 
Rahim Bibi. I also endorse the view that Fazal Ahmad is not estopped 
from setting up the waqf as mutawalli, though in his capacity as Manzur 
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Ahmad’s heir he might have repudiated. it in course of the litigation 
which ensued after his death. 

But I think the waqf, though otherwise valid, cannot take effect 
as the property which formed its subject-matter, viz., rights acquired 
by Mst. Rahim Bibi under the sale deed dated August 29, 1912, has 
been found to be non-existent. Waqf like transfers can operate only 
on the property made the subject thereof. ‘Waqf’, according to its 
definition given in the Musalman Waqf Validating Act, 

means the permanent dedication by a person professing the Musalman faith 
of any property for any purpose recognised by the Musalman Law as 
religious, pious or charitable. 

The expression ‘any property’ does not mean the physical object 
to which ownership attaches, but means rights which a person possesses 
in such object. When we speak of something as the ‘ property’ of a 
person, we mean by that term the bundle of rights which he has in it. 
The legal incidents of such property depend on the nature and extent 
of his rights. Mst. Rahim Bibi’s right to the two villages, acquired 
under the sale deed, assuming it to, be valid, is a property not identical 
with that depending on the right she inherited from her son Manzur 
Ahmad. The one may be described as the vendee’s estate and the other 
as that of an heir. They are not subject to the same incidents. For 
instance, the former is subject to unpaid vendor’s lien while the latter 
is not. Again the latter is liable for the debts of the deceased while the 
former is not except those charged`on it when the sale deed was exe- 
cuted. The right on which one rests may be illusory as the vendee’s 
estate in this case while the right on which the other is based is substan- 
tial. If the sale had been made in favour of a person not his heir, 
there could be no difficulty in separate treatment of the right or property 
of the vendee and of that of the heir in case of conflict between them. 
I feel no difficulty in conceiving the possibility of Mst. Rahim Bibi 
making a waqf of whatever she acquired under the sale deed alone 
without reference to any other right which might be found to have 
been vested in her. There can be no doubt that, if she -had expressly 
stated in the deed of waqf that the waqf would operate only on such 
rights as she acquired under the deed of sale from Manzur Ahmad, her 
right as an heir, on failure of the sale, would no more be affected than 
if the sale had been in favour of a third person who subsequently made 
a waqf of what, he believed, belonged to him. In short she had two 
capacities and had different rights or properties vested in her in each 
capacitye It is equally possible that a person may not act in any parti- 
cular capacity and may profess to deal with all rights whatever their 
sources, Of course, if there are no indications to the contrary in the 
deed, the entire right of the transferor will be conveyed thereby but the - 
deed properly construed may lead to a different conclusion. The 
principle underlying Section 8 of the Transfer of Property Act lays 
down no more. The general rule there enacted is made subject to an 
Exception, viz., j ° 

unless a different intention is expressed or necessarily implied. 

In each case the question resolves itself into one of construction 
of the particular document. In construing a ,document antecedent 
events, subsequent conduct of the parties to it and surrounding cir- 
cumstances are as important as the words employed in disposing of a 
property. The deed of waqf, so far as it” bears on this questiop, runs 


Ra 


S 


4 Ale Re =") MIGH courT © -629 


thus:— , 


My son, Manzur Ahmad, sold the zemindari property ın Bithaura Kalan 
and Amkhera mentioned below to me for Rs.2,00,000, took Rs.10,000, 
“a: portion of the consideration monéy, from me and left the remaining 
amount of Rs.1,90,000 with me as an amount dedicated for religious 
purposes and authorised me to spend the same. Out of the said amount 
Rs.15,000 has been spent up to this time. Instead of spending the amount 
of consideration after which the charity shall come to an end, it is more 


beneficial to make a waqf of the said property and utilize the income — 


therefrom in charitable deeds as ıt will’ be a continual gift and permanent 
charity. I, therefore, while in a sound state of body and mind and of 


` my own accord, withdraw my possession from the entire 20 biswas ‘asli’ 


zamindari property in the village of Bithaura Kalan,..... and the 
entire 20 biswas ‘asli’ zamindari property together with the cultivated 
lands in mauza Amkhera, together with all the rights appertaining there- 
to and make a waqf of fhe same in the name of the Almighty. 


Now the language of the deed is quite clear to my mind as con- 
veying no more than what the -lady believed, or pretended to believe, 


to have 


purchased under the sale which is mentioned in the forefront 


of the deed and’ is a governing factor in the entire frame-work of it. 
Instead of spending the unpaid price of -‘the property’, which would 
sooner or later be exhausted, she proceeds to make a wage of the ‘ said’ 
property. The only property which was previously mentioned in the 
deed is the ‘ zemindari property’ which her ‘son Manzur Ahmad sold’ 


to her. 


It is bas oa later on in the deed that she made a “ waqf 


of the same”. I cannot persuade myself to hold that these words 
mean no more than the villages named without any reference to the 
particular estate which the executant -declared she possessed in them. 
It is not permissible, in my opinion, to read the deed as if it merely 
stated that “villages Bithaura and Amkhera are made waqf” and to 
ignore the qualifying expressions which raise important implications and 
confine the property affected thereby to. the rights acquired under the 


sale deed. 


The words “together with all the rights appertaining 


thereto ” following the expression “with the cultivated land” have 
reference only to the various sources of income such ‘as Sewai etc, and 
cannot have the effect of enlarging the rights acquired under the sale 
deed previously disposed of. 3 


This interpretation of the deed finds support from the events that 
had preceded it. Manzur Ahmad was not on the best of terms with 
his uncle and father-in-law, Fazal Ahmad, and one great object which 
he and his advisors had was to keep the property out ofthe reach of 


his“ heirs. 


It does appear that he or his advisors intended to label the 


property as waqf, whether real or illusory it is needless to consider. 
If he had executed a deed of waqf, it could take effect only to the 
extent of one-third of his property, being made in a stage of death 


illness. 


A sale was, therefore, preferred as it was not affected by that 


` rule, if made. for a fair price. Of the consideration the major part was 
left with the ‘mother who was trusted to spend it in charity. It is 
_ probable that it was then contemplated ‘that in liey of cash the vended 
` property be made*wagqf by the vendee who laboured under no disabili- 
ties. Whatever his intentions might have been, there can be no doubt 
~that the mother was ip’ his confidence, and she executed the deed of 
waqf ten months later, when the heirs other than herself asserted their 
right of inheritance reptidiating the sale deed and she, on the other hand, 
maintained that the. two villages dit not form part of the assets of her 
son who had sold them to her in his lifetime. She.could not have the 
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remotest intention of making waqf of her right as an heir of her 
son or even of asserting it. Such a right according to her then pro- 
fessions did not exist. I am inclined to think that the deed of waqf 
was purposely so drawn up as to make it clear that she dedicated only 
what she had purchased. An express reservation of her right as an heir 
was considered, as it was, highly inexpedient in view of pending disputes 
and the attitude she was adopting to exclude the heirs. 

This Court pronounced the sale deed as invalid on December 5, 
1917 and her conduct shortly afterwards is very significant. She was 
examined as a witness on March 15, 1918 in one of the many proceed- 
ings between the present plaintiff-appellant and herself. The questions 
put to her and answers given by her are illuminating. They are:— 


Q. What arrangement will you make for the payment of the amount 
under account, found due by you? 

A. I shall execute a sale deed in respect of my legal shares in mauza 
Amkhera, Pergana Richha, tahsil Baheri, and Mauza Bithaura, Pergana 
Pilibhit or pay the amount in cash. X 

Q. You have made a waqf of your shares in villages Amkhera and 
Bithaura Kalan. How can you execute a sale deed in respect of them? 

A. Manzur Ahmad sold these villages to me on August 29, 1912. The 
said sale deed has been declared invalid by the Hon’ble High Court on 
account of its being executed at the time of death. Hence the will (waqf?) 
too, which had been executed by me, by right of purchase, has become 
invalid. I can execute a sale deed in respect of my legal shares in the 
villages aforesaid. I have not made a waqf of them. 


This intention herein declared was carried out on June 20, 1918 
when she executed the sale deed in favour of Raja Har Prasad and Raja 
Lalta Pershad, the predecessor-in-title of the defendant-respondents 
Nos, 2 to 6, in consideration of Rs.80,000 out of which Rs.61,000 was, 
left with the vendee for payment to the plaintiff-appellant in respect 
of what.is mentioned in her statement above quoted. As soon as the 
sale deed was out of question, she asserted her right of inheritance which 
was no more affected by the deed of waqf than the right of any other 
heir. It was not due to a change of front but to a consciousness in her 
mind that she had made a waqf of what she thought she owned under 
the deed of sale. 

It should be borne in mind that she was a pardanashin lady and 
unless it is established by those who rely on the deed of waqf that this 
aspect of it was fully explained to her and understood by her, {t.cannot 
be upheld so as to divest her of the right which she was subsequently 
declared to have inherited from her son. For aught we know, if it 
had been brought home to her that the effect of the deed was, as is now 
contended for, she might have preferred to drop, the matter altogether 
or to make express reservation in respect of it. There is absolutely no 
such evidence on the record. In a comparatively recent case, Faridun- 
nisa v. Mukhtar Abmad [1925] 23 A. L. J. R. 10001. L. R. 47 
All. 703 (rP. c.), their Lordships of the Privy Council refused 
to uphold a deed of waqf which was found to have been drafted on 
instructions given by a pardanashin lady but before it was faired out 
on the stamp paper slight variations were made in regard to some matters 
of detail, even though the faired out deed containing the alterations was 
subsequently read out and explained before the registering officer. Their 
Lordships reaffirmed the rule which enjoins extreme caution in giving 
effect to the deeds executed by pardanashin ladies*in view of the peculiar 
disabilities under which they labour. e 


Another process of reasoning besides the one based on the construc- 
s 
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tion of the document, leads me to the same conclusion. Reading the 
sale deed and the waqf deed together, as I think we ought to, we find 
that Mst. Rahim Bibi was made a trustee as regards the sum of Rs.1,90,000 
left with her for charities. The beneficiaries under such a trust were the 
charities—let us designate them as God Almighty in whom it would 
vest through human agency according to Mohammedan conception. 
In discharge of her obligation to God Almighty she made a waqf of the 
villages in lieu of the aforesaid sum of.money. ‘The sale deed failed and 
with it the trust under which charities or God Almighty were the bene- 
ficiaries, also failed. The waqf which took the place of such a trust 
cannot stand. A concrete instance will better explain the position. 
Suppose, Manzur Ahmad had directed in the sale deed that the sum of 
Rs.1,90,000-be paid to an individual named and suppose also that Mst. 
Rahim Bibi made a gift of the two villages to such individual instead 
of paying cash to him, it is impossible to maintain that the donee would 
be allowed to retain the villages in the event of the sale and with 
it the direction to the vendee to pay the consideration to him, being 
set aside. The charities or God Almighty in the one case and the 
donee in the other must restore the advantage gained under an arrange- 
ment of that kind. Dedication-is tantamount to gift to the Deity. I 
think Section 65 of the Indian Contract Act fully applies to a case 
like this. It runs as follows:— 

- When an agreement is discovered to be void, or when a contract becomes 

void, any person, who has received any advantage under such agreement 


or contract, is bound to restore 1t or to make compensation for it, to the 
person from whom he received it. 


There was an agreement between Manzur Ahmad, the vendor, and 
Mst. Rahim Bibi, the vendee, that Rs. 1,90,000 would be spent on 
‘charitable purposes’. In pursuance of that agreement she assigns 
certain properties to charities by making waqf of them. The charities 
or God Almighty received to that extent an advantage under the 
agreement embodied in the sale deed which is subsequently ‘ discover- 
ed to be void’, Every ‘ person’ whether a party to the agreement 
or not, ‘is bound to restore it’. The word ‘ person’ in that Section 
includes a juristic person and’ is not limited to a human being. 

For ,the foregoing reasons I am unable to accede to the contention 
put forward on behalf of the plaintiff-appellant by his learned counsel 
that the deed of waqf, though it cannot take effect as regards the two 
villages in their entirety, is operative to the extent of one-third which 
belonged to Mst. Rahim Bibi as an heir of her son. But for the view 
that I have taken of the waqf not being annexed to the property. she 
inherited from Manzur Ahmad as distinguished from the property she 
purchased, I-am in full agreement with my learned collefgue. I hold 
also that the suic is not barred by res judicata or Section 233K, 
Land Revenue Act, for the reasons so lucidly set forth in his judgment. 
The result, however, of my finding on the vital question, whether the 
deed of waqf divested Mst. Rahim Bibi of her 6ne-third share in the 
two villages, which she has been found to have inherited from 
Manzur ‘Ahmad, is that plaintiff-appellant has no right as mutwalli 
in the property in dispute which remained ‘unaffected by waqf. I 
would uphold the decree of the court below dismissing his suit with 
costs. 

By THE Court—As the two Judges composing this Bench are 
divided in opinion on a question which is decisive of the appeal and 
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as it is one of law and of considerable importance to the parties, it is 
referred to a larger Bench. 
The question to be referred to such Bench is: 
Whether the deed of waqf dated June 23, 1913, assuming it to be 
otherwise valid, operates on the 1|3rd share of Mst. Rahim Bibi in villages | 
Bithaura Kalan and Amkhera, or whether it 1s confined to such estate as 
she was believed to possess in them under the sale deed dated August 29, 


1912. - 

The Hon’ble Chief Justice will be requested to form such larger 
Bench for the decision of the question referred to above. 

The Full Bench expressed the following opinion:— 

Mukerji, J.—A single question of law has been referred to 
this Bench because of a difference of opinion between the learn- 
ed Judges who constituted the Bench hearing the frst appeal. 

The question is formulated as follows: 

Whether the deed of waqf dated June 23, 1913, assuming it 
to be otherwise valid, operates on the one-third share of Mst. 
Rahim Bibi in villages Bithaura and Amkhera, or whether it is 
confined to such estate as she was believed to possess in them 
under the sale deed dated August 29, 1912? 

Only those facts need to be stated that lead directly to the 
point for decision and they are as follows:— 

One Niaz Ahmad and one Haji Pir Baksh were brothers. 
Niaz Ahmad had two sons, Fazl Ahmad, the plaintiff-appellant 
in this appeal, and Zahur Ahmad. Pir Baksh had a daughter, 
Rahim Bibi, and a son, Jalal Uddin. Rahim Bibi married her 
cousin, Zahur Ahmad, and had by him a son, Manzur Ahmad. 
Manzur Ahmad was twice married. One of his wives was Jilani 
Begum, being a daughter of Fazl Ahmad, the paternal uncle of 
Manzur Ahmad. The other wife was Qamarulnissa. Jalalud- 
din’s sons, Tajuddin and Visaluddin are also parties to the suit 
as defendant-respondents. 


Manzur Ahmad had a very large estate. He died on 
September 2, 1912. Four days before his death, on August 29, 
1912, while he was almost on his death-bed, Manzur Ahmad 
executed a sale deed in favour of his mother Rahim Bibi. By 
this sale deed, he purported to transfer two entire villages, 
Amkhera and Bithaura Kalan, in favour of his mother for a 
consideration of rupees two lakhs. He said, in the deed, that he 
had received Rs.10,000 out of the consideration money from 
his mother and that he was leaving, with his mother, the balance 
of the sale consideration with instructions to her to spend the 
same in the way of charity, just as she deemed desirable. Rahim 
Bibi made a waq of the entire property on June 23, 1913. 
Rahim Bibi’s name had been recorded in the village papers as 
the owner of the properties, by virtue of the sale deed executed 
by Manzur Ahmad. Soon after executing the deed of wagf, 
she got herself mutated as the mutwalli. The previous entry in 
her favour was as the proprietos. The other heirs of Manzur 


Ahmad, namely, his two wives and his uncle the appellant, con- 
. e e 
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tested this entry with the result that the commissioner, on appeal, Cn 
directed that the names of all the four heirs of Manzur Ahmad, ~~ 
namely, the mother, the uncle and the wives should be recorded — 
in the khewat, in: proportion to: the respective interest, in accord- FAZAL 
ance with the Mohammedan Law; >- - Aran 

Rahim Bibi, thereupon, instituted a suit (No. 16 of 1915) Har Prasan 
in the court of the Subordinate Judge of Pilibhit, to obtain a 
declaration that the waqf executed by her was good and valid Maker J. 
and, in the alternative, that she was the owner and proprietor 
of 2|3rd interests in the.two villages, her title. to the remaining 
1|3rd being admitted on all hands. ° 

The suit was keenly contested .and, although it succeeded 
in the court of first instance, it was dismissed on appeal by this 
Court, which came to the conclusion that the sale deed in favour 
of Rahim Bibi was really a gift without consideration and, being 
a gift in favour of an heir, by a person suffering from death 
illness, was void in law. This decision was given on December 5, 
"1917. I have looked into the paper book of the first Appeal 
(No. 21 of 1916) aforesaid decided on December 5, 1917, to 
find out what was the nature of the claim preferred. by Rahim 
Bibi. 

After the decision of the High Court, certain questions as 
to payment of mesne profits and costs cropped up between Fazal 
Ahmad on ‘the one side and Rahim Bibi and her transferees (her 
nephews Tajuddin and Visaluddin) on the other side. This 
was referred to the arbitration of a certairi gentleman, Mr. Nazir 
Ahmad. The question of validity or otherwise of the waqf exe- 
cuted by Rahim Bibi was also referred 'to Nazit Ahmad by an 
application ‘of Rahim Bibi’s nephews. We are not concerned 
with the validity or otherwise of the award. It is a part of the 
history of the case that Nazir Ahmad expressed the opinion that 
the sale deed in favour of Rahim Bibi and the deed of wagqf 
executed* by her were’ both void. This, was on April 22, 1918. 
Within two months of this date, Rahim Bibi sold the 1|3rd 
share she had inherited from her son, in the two villages des- 
cribed above, to the defendant No. 1 and the ancestor of the 
defendants 2 to 6 in the suit, out of which this appeal has 
arisen. 

Rahim Bibi died on August 15, 1921. The plaintiff, who 
is one of the persons who had been nominated to act as a 
mutwalli undér the deed of waqf executed by Rahim Bibi on 
June 23, 1913, instituted the suit, on September 9, 1924, against 
the transferees of Rahim Bibi to obtain-a declaration that a third 
share in the two villages is subject to dedication or-waqf and the 
transferees of Rahim, Bibi have no interest in the property. The 
plaintiff has made, pro-forma, defendants certain other persons 
who also would be the mutwallis, if the waqf held good. 

The suit has been dismissed by’ the court of first instance.’ 
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When the appeal came up for hearing before two learned Judges 
of this Court, they disagreed on the question set forth in the 
beginning of this judgment. While one of the learned Judges 
was of opinion that the waqf, being valid, operated on the 1|3rd 
share which Rahim Bibi, undoubtedly, inherited from her son, 
the other learned Judge was of opinion that Rahim Bibi made 
a waqf of only such title as she believed she had obtained from 
her son, by the sale deed of August 29, 1912, and that, there- 
fore, her interest in the property, namely, what she inherited 
from her son, is not impressed with the waqf, with the neces- 
sary result that her transferees, the defendants 1 to 6, obtained 
a clear title to the property. 


It will be noticed that the question before this Bench is one 
of pure law. It is necessary to emphasise this fact, because it 
was sought to raise certain questions of fact in the course of 
argument, on behalf of the respondents. For example, it was 
suggested that Rahim Bibi had no knowledge that she had an . 
alternative title to the property, that she had no competent ad- 
vice and so on. In my opinion, for the purpose of deciding the 
question, we have to assume, as the question itself assumes, that 
the deed of waqf of June 23, 1913 is a perfectly valid docu- 
ment and has no flaw of any kind. 


The point for decision is rather narrow, although many 
facts had to be narrated to fully appreciate the position. It is 
common ground that the guide furnished by law, in this case, 
to the Court, is Sec. 8 of the Transfer of Property Act. That 
Section lays down a rule of construction in the absence of a 
different intention being expressed or necessarily implied. It 
runs as follows:— 

Unless a different intention is expressed or necessarily implied, 
a transfer of property passes forthwith to the transferee of the 
interest which the transferor is then capable of passing in the 
property and in the legal incidents thereof.. 

For the plaintiff it is contended that Rahim Bibi made a 
waqf of the entire villages and, if for want of title to the entire 
villages, the waqf cannot attach to them, in their entirety, it 
must attach to her one-third share. On the other hand it is 
contended that Rahim Bibi. had two titles to the property, one 
title being that which she got by virtue of the sale deed executed 
by her son in her favour and the other title, which was in the 
alternative, was that of inheritance, on the death of her son. 
It is further urged that Rahim Bibi by the deed ef wagqf, trans- 
ferred or purported to transfer only such title as she thought she 
possessed by virtue of the sale deed and this, necessarily, shows 
that she excluded from the operation of the transfer, such title 


“as she got by right of inheritance. I have fo find out which of 


these two contentions is right. 


a 
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To start with, an examination of Sec. 8 of the Transfer of 
Property Act shows that it lays down a rule of construction 
which must be applied to the case of a transfer which, ex hypo- 
thesi, does not tell us whether any particular interest, possessed 
by the transferor, was meant to pass by the conveyance or not. 
The object of the Section is, therefore, to ‘stabilise title and to 
remove, from the region of pure speculation, what passed in the 
mind of the transferor or the transferee at the date of the 
transfer. It seems to me to be also reasonably certain that, when 
Sec. 8 speaks of ‘transfer of property’, it speaks of transfer of 
some property which may be tangible or intangible, but not mere 
title. But when it speaks of “interest ”, it includes title, large 
or small. For example, a man may possess two titles to a, 
property. He may be an executor, entitled to dispose of the 
property in its entirety, and he may also own a beneficial interest, 
in a fractional share in the property. Under Sec. 8, therefore, 
when such a man transfers the property, without clearly signi- 
fying whether he has transferred the property as the executor 
or as a part owner of it, it will be presumed that the larger 
interest, namely, that of an executor also passed along with the 
smaller interest as a part owner. See Bijraj Nopani v. Purasun- 
dari’ and Ganga Bai v. Sona Bai’. 


I have found it necessary to make these remarks as it 
was argued at the bar that a man transfers not a “ property” 
but his “title” to the property. In my opinion Sec. 8 of the 
Transfer of Property Act contemplates the transfer of property 
and, then lays down what are the “interests” in that property 
that should be deemed to have passed. The reason for this 
argument was that in the deed of waqf Mst. Rahim Bibi makes 
no mention, whatsoever, of her right to inherit a one-third share 
in the villages and makes mention of only the fact that she 
purchased the property from her son. 

There can be no doubt that Rahim Bibi purported to 
transfer, by way of a wagqf, the entire villages. There can also 
be no doubt, to my mind, that the result would be the same, if 
Rahim Bibi executed a sale deed of the villages, insteade of a 
waqf. If Rahim Bibi had sold the entire villages instead of 
making a waqf of the same, it having been held thet she got 
no title under the sale deed executed by her son, the purchaser 
would still have got a title to the one-third share Rahim Bibi 
inherited from her son. On the language of Sec. 8 of the 
Transfer of Property Act, therefore, the presumption is that 
when Rahim Bibi transferred the two villages, she, thereby, passed 
not only such title (géod, bad or indifferent) as she had acquired 
or she believed she had acquired from her son, by virtue of the 
sale deed, but also such title as she had, as a matter of law, 
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acquired by inheritance on the death of her son. 

It was contended that the deed of waqf and the sale deed 
should be read together and when read together, they afforded a 
clear indication that Rahim Bibi was not transferring her such 
interest as she had inherited on the death of her son. As I have 
said before, the question, therefore, narrows itself down very 
much. We have to find out whether the deed of waqf expresses 
an intention to the effect that such right as Rahim Bibi might 


- hold in the villages in question, by:right of inheritance from her 


son, were meant not to pass to the Almighty and that it was 
the intention of Rahim Bibi, either clearly expressed or neces- - 
sarily implied, that if Rahim Bibi’s title by purchase from her 
son, to the entire villages, failed, the Almighty would be de- 
prived of all interest in the villages and that Rahim Bibi would 
be at liberty to sell her one-third share in the two villages to 
any party she liked. 

In my opinion, the sale deed and the deed of waqf, even 
if read together, do not afford any such indication. 

I have already mentioned that the sale deed executed by 
Manzur Ahmad recites that he left almost the entire considera- 
tion with his mother to be spent on charitable purposes. It has 
been found by this Court and the finding is res judicata, that 
nothing whatsoever was paid as thè sale consideration. The 
transaction was one of pure gift. Rahim Bibi however says in 
the deed of waqf that she was executing the document in pur- 
suance of the wishes of her son. She knew that she had a third 
share in these two villages gifted to her, as much and no more 
as she had, in the other properties of Manzur Ahmad, inherited 
by her along with other heirs. She must have therefore known 
that by executing the deed of waqf she was giving away her 
third share in the two villages. If, therefore, she wanted to 
make a waqf, conditionally, that is to say, if it was her inten- 
tion that the waqf should take effect only in the case of the 
ostensible sale deed in her favour being good in law, she would 
have said so. We need not here consider, if she had made a 
conditional waqf, how far it would have been valid in law. I 
need sfot repeat, but the whole point is, there is nothing in the 
deed of waqf which indicates, unmistakeably, that the deed of 
waqf was 4 conditional deed and was to be of no effect at all, 
if the sale in favour of Rahim Bibi fell through. The fact 
that she makes mention of the sale deed in her favour is only 
because she~had to gecite the source of her title according to the 
practice of the country. If she mentions that ft was the wish 
of her son that the sale proceeds should ‘be spent on charity, she 
does so, to explain the motive for her action, although she does 
not profess to fully comply with her son’s wishes, which were 
to the effect that the sale-proceeds should be spent and not the 


. corpus of the estate. 


Ave J.R. HIGH COURT 637 


Giving the case my best consideration, I'am -clearly of 
opinion that the waqf does attach to the one-third share of 
Rahim Bibi. . 

’ Tam not at all concerned as to how far, morally, justified is 
the plaintiff in making the claim. At one stage of the argu- 
ment before us, it was said that the sale-proceeds of the property, 
now in dispute, went to satisfy a debt due to the plaintiff him- 
self, from Rahim Bibi. That may be so. The debt was a just 
debt and it was the duty of Rahim Bibi to pay it; but that did 
not mean that she should have sold the property which she had 
dedicated to the Almighty. She had owned other properties 
which she had given away to her brother’s sons. Some part of 
that property should have been sold to pay Rahim Bibi’s just 
debts, or, if Rahim Bibi could not pay her debts, she might have 
chosen to take shelter in the insolvency court. But if she chose 
to sell unsaleable property and raised money, there is nothing 
morally wrong, on the part of the plaintiff, to accept the money 
and then say that the sale was not justified. The plaintiff could 
not compel Rahim Bibi to sell other properties, in order to pay 
him. He did not persuade her to sell the waqf property. 

‘As I have said, my answer to the question is that the waqf 
does attach to the one-third share of Rahim Bibi. 

KENDALL, J.—For the reasons given in my judgment of 
1-8-28, I agree. 

NIAMATULLAH, J.—I am of opinion that the deed of waqf, 
dated June 23, 1913 does not operate on the one-third share of 
Musammat Rahim Bibi which she inherited from Manzur 
Ahmad, in villages Bithaura and Amkhera, and that it is con- 
fined to such estate as she was believed to possess in them under 
the sale deed, dated August 29, 1912. No further light was 
thrown on.the matter in controversy and the arguments before 
the Full, Bench proceeded on the same lines as before. My 
reasons are fully set out in the judgment I delivered as 2 mem- 
ber of the Division Bench making the reference which should 
be referred to as indicating my views on the questions involved 
in the reference. e 

By THE Court—The answer to the question of law, referred 
to the bench of three ‘Judges, is the answer of the majority, viz., 
the waqf does attach to the 1|3rd share of Rahim Bibi, in the 
two villages and does not fail, in its entirety, because the tran- 
saction of sale by Manzur Ahmad, in her favour, fails. 

On receipt of the Full Bench decision, the Division Bench delivered 
the following judgments:— 


-KENDALL, J.—The question referred to the Full Bench was:— 
Whether the.deed of waqf, dated June 23, 1913, assuming it to be 

otherwise valid, operates on the one-third share of Mst. Rahim Bubi in 

villages Bithaura® Kalan and Amkhera or whether it is confined to such 

estate as she was believed to@possess in them under the sale’ deed dated 

August 29, 1912. 

This, question has been answered in the decision of the Full 
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Bench, dated March 5, 1929, viz., 


the waqf does attach to the one-third share of Rahim Bibi in the two 
villages and does not fail, in its entirety, because the transaction of sale 
by Manzur Ahmad ın her favour, fails, 

On the appeal coming before the original Bench for disposal after 


this decision it was argued by Sir Tej Bahadur Sapru for the respon- 
dents that although the decision of the Full Bench showed conclusive- 
ly that the waqf must attach to the one-third share of Mst. Rahim 
Bibi, yet the question was still open if whether Mst. Rahim Bibi as a 
pardanashin lady could be held to be bound by the deed, seeing that 
it had not been proved that the legal position had been fully explained 
to her before or at the time when she executed the deed of waqf, that is 
to say, it had not been explained to her that in the event of the sale 
deed executed by Manzur Ahmad being held to be invalid, the waqi 
which she was executing would attach to the estate which she would 
inherit as the heir of Manzur Ahmad. In support of this argument 
reference was made to the decision in the cases of Kamawati v. 
Digbijai Singh, I. L. R. 43 All. 530 and Faridunnissa v. Mukhtar Abmad, 
I. L. R. 47 All. 703.- In these cases it is to be observed it was held 
that the pardanashin lady was not bound by her deed in which owing 
to a misapprehension she had parted with larger estates that she believed 
herself to be possessed of, that is to say, the effect of the deed was 
detrimental to her owing to her ignorance. In the present case when 
it was originally argued before us the way in which the respondent's 
contention was put forward was_rather different. In discussing the 
construction of the deed of waqf it was suggested that, as the lady 
was not aware that in the event she would be found to be possessed 
of the estate inherited from Manzur Ahmad not of the estate sold to 
her by Manzur Ahmad, it cannot have been her intention to transfer 
the former estate by the deed of waqf, and consequently the deed 
of waqf could not attach to that estate. This was the point on 
which my learned brother and I disagreed, and this was the point 
decided by the Full Bench. 

The question whether the circumstances were fully explained to 
the lady was not one which ever had any prominence in the proceed- 
ings. In the plaint the case in support of the waqf is set forth in 
paragraphs 3 and 4, and in the written statement in reply to para- 
graph 3 of the plaint it was said: 

Musammat Rahim Bibi had never the intention to make a ‘ waqf’ in 

respect of any portion of the estate of Manzur Ahmad, nor has she done 

e so. If any deed of ‘waqf’ referred to in this paragraph was brought into 
existence in any way, it is simply fictitious. ; 

It was not set forth that the legal position had not been ex- 
plained to Mst. Rahim Bibi, or that the deed of waqf was invalid 
because of any misapprehension on her part due to her being a parda- 
nashin lady. The plaintif was, therefore, never called on to answer 
this allegation or to bring evidence to prove that the legal position had 
been explained to the lady or that she herself understaod it. Evidence 
was, however, brought to show that the waqf had been carried into 
effect and my own decision was that the evidence was sufficient to 
show that the lady believed herself to be the full proprietor of the 
whole estate, that she intended to transfer the whole estate by the 
deed of wagf, that she did so transfew it and that the deed was, there- 
fore, effective as regards the smaller estate of which the subsequent 
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event showed that she was the owner. As she was fully satisfied that 
she possessed the whole sixteen annas and was under no misapprehen- 
sion as to the effect of the waqf on the estate, it was clear to me that 
the execution of the waqf was the free and intelligent act of the 
lady, and, therefore, there was no obligation on the plaintiff to bring 
positive evidence to prove that the whole legal position had been 
explained to her, viz., that-if: her title as vendee of the whole estate 
should fail, the waqf would attach to the lesser estate inherited from 
Manzur Ahmad. There was no doubt in-my mind and I believe there 
was none in that of my learned brother as to the circumstances in 
which the waqf was executed, viz., that she believed herself to be the 
owner of the full estate and that she-intended to execute a waqf of 
it in that “belief. The point in which we differed was this. I consi- 
dered that she could not in the circumstances have had any intention 
of reserving any possible estate that she might be found to have 
inherited from her son: whereas my learned brother held that there 
might have been such an intention. There was, therefore, no ques- 
tion of fact before the Full Bench, and for this reason the Full Bench 
did not allow it to be discussed. The question whether on these 
facts Mst. Rahim Bibi as a pardanashin lady would be bound by the 
deed of waqf appears to me, therefore, to be one-that is entirely covered 
by the decision of the Full Bench. me : 

The result is that I would allow the appeal, set aside the decree 
and order of the lower court and direct that the plaintiff-appellant’s 
suit be decreed with costs in both courts. 

NIAMATULLAH, J.—I agree with my learned brother in allowing 
the appeal but for somewhat different reasons. I have already ex- 
pressed my opinion on the contention now reiterated on behalf of the 
respondents, viz., that in the absence of evidence establishing that the 
effect of the deed of wagqf, dated June 23, 1913 (as: found by the 
Full Bench) was explained to Mst. Rahim Bibi, admittedly a parda- 
nashin lady, and that, therefore, it cannot operate to convey the 
interest which, in the events that happened, she must be deemed to have 
inherited from her son. The law is well. settled that those who rely 
upon deeds containing dispositions by’ pardanashin ladies must 
establish npt only that they executed the deeds intelligently but also 
that the nature and effect of the dispositions were explained to them 
and that it was with full knowledge of the correct legal import of 
such dispositions that they executed the deeds. Clear dicta in support 
of this proposition are to be found in Kamawati v. Digbijai Smgh, 
I. L. R. 43 All. 530 and Faridunnissa v. Mukhtar Abmad, 1. °L. R. 
47 All. 703. It, is not necessary to make reference to earlier cases 
in which the Privy Council have -likewise laid stress on the necessity 
of such proof being given by those who seek to enforce deeds executed 
by: pardanashin ladies. The requirement of the above rule exists even 
in cases where a deed is impugned by a pardanashin lady, or those 
claiming under her without specifically repudiating on the ground 
that the legal effect of the deed was, not brought home to her. See 
Sudisht Lal v. Mst. Sheobarat Koeri, I. L. R. 7 Cal. 245 and 
Shambati Koer v. Jago Bibi, 1. L. R. 29 Cal. 749. 

Moreover, the pleadings in this case raised the question, in my 
opinion, with sufficient clearness. In paragraph 3 of the written 
statement, in answer to the corresponding paragraph of the plaint 
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which was denied, it has been avered that: 

Mst. Rahim Bibi had never the intention to`make a waqf in respect 
of any portion of the estate of Manzur Ahmad, nor has she done so. If 
any deed of waqf referred to in this paragraph was brought into existence 
in any way it is simply fictitious. The genuineness and validity of the 
papers mentioned in the said paragraph are not admitted. 

To interpret the plea herein contained it should be remembered 
that the case of the defendants has throughout been that Mst. Rahim 
Bibi made waqf of what she believed at that time to have been 
conveyed to her by the sale deed executed by her son, Manzur Ahmad, 
and not what she was subsequently held to have inherited from him. 
On the supposition that title passed to her under the sale deed, the 
village conveyed thereby would form no part of “the estate of 
Manzur Ahmad” at the time of his death. On the other hand, if 
the sale deed was invalid as eventually held by this Court, the villages 
would form part of “the estate of Manzur Ahmad” which would 
partly devolve upon her as.one of his heirs. The plea embodied in 
paragraph 3 of the written statement carefully analysed comes to the 
allegation that she did not make waqf of what she had inherited from 
her son, Manzur Ahmad, nor did she ever intend to make waqf of 
such interest. This being so, even according to a strict rule of plead- 
ing, the defence raised the question whether Mst. Rahim Bibi intended 
to make a waqf of what she inherited from her son, and the plaintiff 
who seeks to enforce the deed against such interest should, therefore, 
have established by satisfactory evidence that the effect of the deed, 
viz., that it operates to convey what she inherited from Manzur 
Ahmad was explained to her or was otherwise present to her mind 
when she executed it. It is conceded on behalf of the appellant -that 
no such evidence was adduced, It follows that she cannot be deemed 
to have intended to give such effect to the deed. 

While I maintain now as I did before that the effect of the deed, 
dated June 23, 1913 is not to convey one-third of the villages Bithaura 
and Amkhera, I think that in view of the answer returned by the 
Full Bench to the reference made by us, the question cannot be raised 
at this stage. The Full Bench refused merely to entertain any ques- 
tions of fact and not the consideration of questions of law bearing on 
the reference. Mukerji, J., who delivered the judgment of, the Full 
Bench, observes: 

Ic will be noticed that the question before this Bench is one of pure 
Jaw. It is necessary to emphasise this fact, because it was sought to raise 
certain questions of fact in the course of argument, on behalf of the res- 
pondents. For example, it was suggested that Rahim Bib: had no know- 
ledge that she had an alternative title to the property, that she had no 
competent advice and so on. In my opinion, for the purpose of deciding 
thg question, we have to assume, as the question itself assumes, that the 


deed of waqf of June 23, 1913 is a perfectly valid document and has 
no flaw of any kind. 


He proceeded to consider the question referred to the Full Bench 
and held that the deed of waqf, dated June 23, 1913, operates in law 
on what Mst. Rahim Bibi inherited from Manzur Ahmad. In my 
earlier judgment I referred to the necessity of establishing by cogent 
evidence that Mst. Rahim Bibi intended the deed to be operative to 
that extent only as an argument leading to tHe conclusion that the 
deed cannot have such effect. No question of fact arises now or arose 
then, it being conceded that such eyidence has not been given. It is 
only a proposition of law that we are concerned with, viz., whether 
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in the absence of evidence that this effect of the deed was present to Cva 
her mind the deed can operate so as to have that effect. The answer 
given by the Full Bench is wide enough to have impliedly disposed  _—_ 
of all arguments of that kind. This Bench is bound to give effect Fazat 
to the opinion expressed by the Full Bench on the question referred AEMap 
to it. 

For the reasons stated by me above, I allow the appeal with costs. iiei 

By THE Court—The appeal is allowed, the decree-order of the Nramat- 
lower court are set aside and the plaintiff-appellant’s suit is decreed  #Heb, J. 
with costs in both courts. 
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MIRZA MAL BHAGWAN DASS (Plaintiff) Civit 

versus a 

RAMESHAR anD oTHERS (Defendants) * 

Contract Act (IX of 1872), Sec. 239—-Hindu Law—Joint family— March 12 

Partnership entered into with strangers by individual member— 

Liability of other members—-No presumption in law—Nature of 
partnership—How to be determined. 

The agreement to constitute a partnership may be express or 
may be implied. A presumption in favour of such an agree- 
ment may be raised from the conduct of the parties, from their 
mutual dealings and from the surrounding circumstances but 
there is no presumption in law that a member of a joint family 
entering into a partnership with certain persons who are strangers 
to the family is doing so in a representative or vicarious capa- 
city. If a liability is sought to be fastened upon the other 
members of the family, it can -be done either by evidence of 
consensus or by evidence to prove an agency through which the 
contract of partnership was brought into existence. 


Parbati Dasi v. Raja Baikuntha Nath De, [1913] 12 A. L. 
J. R. 79, Bandhu Ram v. Chintaman Singh, 20 A. L. J. R. 495, 
Lala Jagan Lal v. Lala Mathura Prasad, 39 I. C. 498, Punnu v. 
Mst. Kousa, 40 I. C. 463, Chetty v. Chetty, 53 C. W. N. 435, 
Moti Ram v. Mohammad Abdul Jalil, 22 A. L. J. R. 487, 
Mewa Ram v. Ram Gopal, 24 A. L. J. R. 413, Gauri Shankar v. 
Keshab Deo, [1929] A. L. J. R. 204, Kharidar Kapra Co. Ltd. 
v. Daya Kishan, I. L. R. 43 All. 116=18 A. L. J. R., 937, 
Gangaya v. Venkataramiah, I. L. R. 41- Mad. 454, Vadi Lal 
Salubhai v. Shah Kushal, 1. L. R. 27 Bom. 157, Baldeo Das 
v. Manekchand, 3 B. L. R. 144, V. P. L. R. M, “Palaniappa 
Chetty v. The Official Assignee of Madras, 36 I. C. 787, 

-~ Malaiperumal Chetty v. Arunachalla Chettiar, 41 I. C. 224, 
Grey v. Lamond Walker, J. L. R. 40 Cal. 523 and Cox v. Hick- 
man, [1860] H. L. C. 268 referred to. ' 

[Per Sutaman, J.—Thé acquisition of property stands on 
quite a different footing from the membership of a partnership 
which involves nòt only an acquisition of an interest in a part- 
nership concern but an assumption of liability also.] 
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FIRST APPEAL from a decree of PANDIT GAURI SHANKER 
TEWARI, Subordinate Judge of Jaunpur. 

Mushtaq Ahmad for the appellant. 

N. P. Singh for the respondents. 

The following judgments were delivered:— 

SEN, J.—This is a plaintiffs’ appeal i in a suit for recovery of 
Rs.8,078-13-6 for the price of various articles, such as molasses, 
sugar, raw sugar, sessamum seed, grain, etc., supplied to the 
defendants together with commission and interest. 

The plaintiffs carry on the business of commission agency 
at Shahganj in the district of Jaunpur under the style of Mirza 
Mal Bhagwan Das. : 

The suit was directed against nine defendants, seven of whom 
were sued as principals and the other two were sued as sureties. 

The plaintiffs alleged that defendants Nos. 1 to 4 were 
members of a joint family and were originally residents of Salim- 
abad in the Kishangarh state in the district of Ajmer, that the 
defendants Nos. 1 to 4 were related to the other defendants, that 
defendants Nos. 1 to 4 in partnership with defendants 5, .6 and 7 
started a firm known as Kishori Lal Bhagwati Prasad at Kishan- 
garh for carrying on trade, that defendant No. 1 Roormal was 


` the managing member of the said partnership concern, that on 


the recommendation of defendants Nos. 8 and 9, who carried on 
business in Nasirabad Cantonment, under the name of Bhaniram 
Chhote Lal and under a letter, dated Asarh Badi 9, Sambat 1978, 
corresponding to June 29, 1921 and on their standing sureties 
thereunder, the plaintiffs supplied various articles to the defend- 
ants Nos. 1 to 7, that retrogressive interest at 12 annas per cent 
and commission at 8 annas per cent were settled between the 
parties and that upon an account Rs.6,586-4-3 principal and 
Rs.1,452-9-3 as interest were due to the plaintiffs from the 
defendants. 7 
Roormal and Ram Kishen who were defendants Nos. 1 and 


. 2 admitted the plaintiffs’ claim but contended that they had 


purchased various goods from the plaintiffs on their own res- 
ponsibility. They denied that defendants Nos. 3, 5, 6 and 7 
were partners in the firm styled Kishori Lal Bhagwati Prasad. 
They also denied that defendants Nos. 8 and 9 ever stood sureties 
for them or the other defendants and they finally pleaded that 
Rameshar defendant No. 3, who was the own brother òf Roormal 
defendant No. 1 and son of Balkishen, defendant No. 2, had been 
taken in adoption.by one Ladu Ram and had nothing to do 
with the joint family of defendants Nos. 1, 2 and’4. Defendants 
Nos. 5, 6 and 7 contended that they never carried on any busi- 
ness in partnership with defendants Nos. 1-to 4 nor were they 
partners in the firm styled Kishori Lal Bhagwati Prasad. They 
carried on business at Beawar in ison and not in sugar, grain, etc. 


Defendants Nos. 8 and 9 pleaded that they did not stand 
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suretiés for the other defendants i in respect‘of any amount due to 
the plaintiffs nor did ‘the: plaintiffs give any goods on credit to 
the defendants on the recommendation of these defendants. . 

The~court below held that the firm styled Kishori Lal 
Bhagwati Prasad consisted of only four partners, namely, Roor- 
mal, defendant No. 1, Ram Kishen, ‘defendant No. 2, Bhagwati 
Prasad, son of Roormal, defendant No. 4, ànd Kiloa Lal, 
defendant No. 6, who was outside the family of Ram Kishen, that 
Rameshar defendant No. 3, had been adopted by Ladu Ram and 
did not belong to the family of Ram Kishan and-was not concern- 
ed with the partnership firm, that’ Moti Lal, defendant No. 5, 
and Bhagwat Prasad defendant No. 7 were not the members 
of that firm and that the defendants-Nos. 8 and 9 had not stood 
sureties for the other defendants. Upon these findings, the court 
below ‘passed a decree against defendants Nos. 1, 2, 4 and 6. 
These defendants have subniitted to the decree and have preferred 
no appeal. 

The plaintiffs in their ae to this Court claim a decree 
against Rameshwar, defendant No. 3, Moti Lal, defendant No. 5 
and Bhagwat Prasad, defendant No. 7, on the allegation that 
they are also members of the partnership firm styled Kishori Lal 
Bhagwati Prasad. They'challenge the finding of the lower court 
that Rameshar had been adopted by Ladu Ram and that the 
defendants Nos. 8 and 9 were not the sureties for the other 
defendants. 

The’ onus of proving that AE had been adopted by 
Ladu Ram lay heavily upon the defendants. The evidence on 
this point is extremely: meagre and unsatisfactory. The court 
below observes that 

Roormal, defendant No. 1 aide Nand Ram munim and the 

mukhtar-i-am of the defendant No. 7, stated that defendant No. 3 

is separate from defendants Nos. 1, 2 and 4.and was adopted in 

another family long ago. There was no cross-examination for the 
plaintiffs on the point of adoption, so I see no reason to dis- 

believe the two witnesses... . The name of defendant No. 3 
>. does not appear in the description of ‘the firm which is styled firm 


$ rn Lal -Bhagwati Prasad. Defendant No. 3 is therefore not 
iable 


Roormal in his evidence states, that firm Kishori Lal Bhagwati 
Prasad is owned by three persons, namely,’ the deponent, Ram 
Kishan and Bhagwati Prasad. He does not state either that 
Rameshwar had been adopted by Ladu Ram or that Rameshwar 
is separate from the family. ‘Nand Ram, who is the mukhtar- 
iam of defendaftts Nos. $ to 7, is the only witness who states 
that defendant No. 3 is separate from defendants Nos. 1, 2 and 
4 and has been adopted in another ‘family. This, witness has 
told a number of falsghoods upon material points. He tried to 
make’ out that Roormal, defendant No. 1,.had another name, 


namely, Kishori Lal and that Kishori Lal, defendant No. 6, was 
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not a partner in the firm of Kishori Lal Bhagwati Prasad. On 
these points he has been disbelieved by the trial court. The 
evidence on the record is wholly insufficient to justify the finding 
that Rameshwar has been transferred to another family by 
adoption. 

An attempt was made by the plaintiffs to fasten the liability 
upon Moti Lal, defendant No. 5 and Bhagwati Prasad No. 7, 
on the allegation that they were also partners in the firm of 
Kishori Lal Bhagwati Prasad. No deed of partnership has been 
produced in the case. There is no evidence that any assets of 
the joint family to which Kishori Lal defendant No. 6 belonged 
had been invested in the partnership firm. No account books 
have been produced to prove that the joint family shared profits 
and losses of the partnership firm. ‘The plaintiffs examined two 
witnesses, Baijnath and Sundar Lal, in support of the alleged 
partnership. Baijnath stated that the khata in the plaintiffs’ 
account books stands in the names of Kishori Lal, defendant 
No. 6, and Bhagwati Prasad defendant No. 4, that none of -the 
other defendants signed the plaintiffs’ bahis, that the partnership 
was not entered into in the presence of this witness, that the 
plaintiffs sent no goods and received no money through defendants 
Nos. 5 and 7 and that no letters of demand were sent to them. 


. Sundar Lal, the other witness admits that the partnership was 


not entered into in his presence. His statement is pure hearsay. 
These witnesses were rightly rejected by the court below. Upon 
the evidence on the record, it is not proved that the defendants 
Nos. § and 7 were members of the partnership firm. 

It is contended by the plaintiffs-appellants that Rameshwar 
being a member of the joint family with Ram Kishan, Roormal 
and Bhagwati Prasad and Moti Lal and- Bhagwat Prasad being 
members of another joint family with Kishori Lal, it must be 
presumed that Rameshwar, Moti Lal and Bhagwat Prasad were also 
the members of the partnership firm, known by the *name of 
Kishori Lal Bhagwati Prasad. A large number of authorities have 
been cited in support of this proposition. In Parbati Dasi v. 
Raja Baikuntha Nath De’ the question now raised was not the 
questien in issue. All that was decided in this case was that 
where property was purchased in the name of a junior member 
of a joint Hindu family, the criterion was to consider the source 
from which the, purchase money was paid and in the absence of 
evidence to prove that the junior member had any separate funds, 
the presumption was clear and decisive that the property -was 
acquired by the joisit family and was not the self-acquisition of the 
junior member. In Bandhu Ram v. Chintaman Singh’ the same 
rule of law was reiterated in different words, and a bond held in 
the name of the managing member of a joint Mitakshara Hindu 


family was presumed to be the joint property of the family in 
171913] 12 A. L. J. R. 79 ® 201921] 20 A. L. J. R. 495 
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the absence of evidence to the contrary. Their Lordships observed Cru. 
in this case that where the evidence on both sides was somewhat 475 
meagre, the presumption in favour of joint ownership was not — 
displaced. Lala Jagan Lal-v. Lala Mathura Prasad’ is a decision M™24 Mat 
of the late court of Judicial Commissioners of Oudh and rests Ramesnan 
upon the same rule. The ordinary presumption of the Hindu 
law is that property acquired, whether in the name of one member 
of the family or another, while the family is joint, will be deemed 
to have been acquired from the joint funds, where a joint nucleus 
was shown to exist, unless it was shown to have been acquired 
by any member from separate earnings of his own. In Punnu v. 
Mst. Kousa* a Bench of this Court enunciated the rule in this 
form:— 

We think that if the family was found to be joint and if it was 
proved that there was joint family property belonging to the 
family, then the onus of showing that the money advanced on 
these mortgages was a self-acquired property of Govind would lie 
upon the defendant his daughter. 

This view has not been departed from in- Chetty v. Chetty’. 

The contracting capacity of the joint family as a whole or 
of an individual member of the joint family for himself is not 
disputed. The joint family as a jural unit may enter into an 
agreement of partnership with a person or persons outside the 
family either through its managing member or by the consensus 
of the members constituting the joint family. Likewise a mem- 
ber of the joint family may enter into such a contract in his 
individual capacity. The nature and incidents of the partnership 
. in each of these cases have to be determined by a consideration 
of the evidence produced in each case. In Moti Ram v. Moham- 
mad Abdul Jalil’ it was held that where a partnership consisted 
of numerous individuals, some of whom were entered in the 
partnership deed as holding certain shares on their own behalf 
and in.trust for certain minor members of their family, the 
partnership would be accountable to such individuals alone and 
the minor members should not for the purposes of Section 4 of 
the Indian Companies Act be regarded as separate partners. In 
Mewa Ram v. Ram Gopal’ it was decided that where ae person 
representing a joint Hindu family or a firm lends his name to a 
partnership contract, he must be deemed to be one person within 
Section 4 of Act VII of 1913. Sulaiman, J. observed: 

- If each of the executants entered into his partnership in his own 

individual capacity, he admittedly counts as one. On the other 

hand, if he entered into partnership in his representative capacity 

on behalf of his family, then his joint family must be considered 

to be a unit and must be deemed to be one person within Section 

4 of the Indian Gompanies Act. 

"39 I. C. 498 œ “40 I. C.>463 
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It follows from this that the matter has got to be determined 
in each case with reference to the evidence produced therein ‘and 
that no presumption necessarily arises either as a matter of law-or 
of logic that the other members of the family should be deemed 
to be partners in the firm by reason of an individual member of 
the family entering into a contract of partnership with strangers. 
The same view is‘endorsed by Mukerji, J. but in different words: 

Where a person lends his name to a partnership contract, he is a 

‘person’ constituting the total number of partners. Behind his 

back there may be a joint Hindu family or he may be representing 

a firm consisting of himself and several other members. In either 

case, so far as the other partners are affected, the party joining in 

the contract is the only person with whom they are concerned. 

The share owned by the individual member may have to be, in the 
case of a partition in the family or dissolution of partnership, 
divided among certain parties. But that fact cannot affect the 
other members in the partnership in question. In this view the 
party joining constitutes only one person and not more than one 
person. ' 

This observation leaves count of the fact that it may be per- 
missible for an individual member of a joint family to enter into 
a partnership with persons who are strangers to the family on 
his own personal account and not as a member of the family at 
all. The matter was considered- by this Court in a very recent 
case in Gauri Shankar v. Keshav Deo’ and it was held that a joint 
family can enter into a partnership and that where a joint family 
carries on a trading concern there is no dissolution of partnership 
amongst the various members of the concern by reason of the 
death of its managing member. i 


In the. case of a joint family-ancestral-trade the various 
members are not only co-parceners but also co-partners of the 
trading firm. A member of the family becomes a co-partner by 
operation of law and the partnership can suffer no dissolution 
from the death of an individual member. The law on the'subject 
has been thus stated by Mayne (Hindu law and Usage, 9th edition, 
398) :— X 

Where a managing member of a joint Hindu family enters into 
a partnership with a stranger, the other members of the family 
do not ipso facto become partners in the business so as to clothe 
them with all the rights and obligations of a partner as defined by 
the Indian Contract’ Act. In such a case, the family as a unit 
does not become a partner but only such of its members as, in fact, 
enter into a contractual relation “with the stranger; the partnership 


will be governed By the Act. . 
The distinction between an ancestral Hindu family firm and 
a partnetship between certain members of ùa, joint family and 
strangers to that family, has been recognised and acted upon in a 
number of cases. In Anant Ram y. Channu Lal’ this distinction 
*[1929] A. L. J. R. 204 ' 1903] I. L. R. 25 All- 378 
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was emphasised upon’ in the- following terms:— Civ. 
Now in dealing with this contention it is most e to bear T929 


in mind that the firm Channu Lal Lal Man was not an ancestral 
Hindu firm belonging to’ the members of a joint Hindu family Mmza Mat 
and, as such, subject to the peculiar rules by which such a firm is v 
governed? The relationships between the persons who established RAMESHAR 
this firm was not that created by the personal law and arising out gen, my, 
of the status of the members of a Hindu joint family but that it 
takes its rise from a contract between partners as' defined in Section 
239 of the Contract Act. The firm was an ordinary commercial 
‘trading firm, consisting of several persons who had agreed to 
combine their property and skill in the business of purchasing and 
selling cloth at a profit, dividing the profits among themselves in 
certain proportions. Whatever may be the rules which govern an 
ancestral joint Hindu family partnership, they cannot, in our 
opinion, affect a firm’ such as that which we have before us in 
this case. 


In Kharidar Kapra Co., Ltd v. Daya Kishen” a Bench of this 
Court endorses the view, laid down by the Madras High Court in 
the Full Bench case of Gangaya v. Venkataramiah". In the latter 
case the following rule has been enunciated:— 


It is well settled that a contract of partnership between a mem- 
ber of joint family and a stranger does not make every member of 
the joint family which the managing’ member represents a partner 
so as to clothe him with all the rights and obligations of a partner 
as defined in Section 239 of the Indian Contract Act. 

In Vadi Lal Lallubhai v. Shah Kushal” it was held that: 


Although a person carrying on business is a co-parcener in a 
joint family, it does not necessarily follow that all his co-parceners 
are his partners in that business, entitled with him to its rights and 
responsible with him for his liabilities. The fact of partnership 
must be proved by evidence showing that the persons alleged to 
be partners have agreed to combine their property, labour or skill 
in the business and to share the profits and losses thereof. 


The following passage from the judgment may be usefully 
reproduced:— 


In our opinion, it is too broad a proposition of law to lay down 
that because a person carrying on business is a co-parcemer in a 
joint family, therefore all his co-parceners are his partners in that 
business entitled with him to its rights and responsible with him 
for its liabilities. We are left to presume, therefrom the mere 
fact that the plaintiff is joint with his father and his brother, but 
just as there is no presumption.that a loan contracted by a manager 
of a Hindu family is for a family purpqse ... so there can 
be no presttmption that business carried on by a co-sharer is a 
family business. 


The same rule,’ ‘was enunciated in an earlier case by Sir 
Lawrence Jenkins, ©. J. (Baldeo Das. v. Manekchand)”. The 
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point argued in this case was that the members of'a joint family 
whose assets comprised a business are ipso facto liable for debts 


` that may be incurred by any member of the family in any busi- 


ness carried on by him. His Lordship observed that this would 
be a most dangerous doctrine to accept. 

Possibly under the rule of Hindu Law, which regulates the rela- 

- tions- between the members of a joint family, the rest of the 

members may under certain circumstances claim the benefits arising 

from a business carried on by one of their members but until this 

is done, or until the business is in some-way adopted as an asset of 

- the joint family, it would be contrary to principle to fasten on 

the other members any liability for the debts of that business. 

Therefore, it must, in my opinion, be shown by the creditor who 

advances such a claim that the business carried on by an individual 

- member has, by some such method as I have indicated, become 
the business of the family or is carried’on for its benefit. 

It is respectfully submitted that the above contains the truc 
statement of the law and ought to be adopted. In V. P. L. R. M. 
Palaniappa Chetty v. The Official’ Assignee of Madras* Abdur 
Rahim, A. C. J. is reported to have made the following observa- 


tions:— i : 


Tt is said that there is a general presumption of Hindu. Law that 
a business carried on by the head of a Hindu family, although 
started by himself for- the first_time, is, without anything more 
being shown, the joint business of the family. I do not think 
that there is any such absolute presumption. In order that a 
presumption may arise, it must be shown that the other members 
participating in the conduct of the business or its profits or by a 
long course of acquiescence treated it as a business in which all 
the co-parceners were interested. 


Phillips, J. did not share his views. He says: 


No doubt the provisions of the Indian Contract Act must 
be read together with the provisions of the Hindu Law, for 
the co-parcenery of a joint Hindu family is of such a nature 
that it must modify to a certain extent some of the provisions of 
the Indian Contract „Act in regard to partnership, but this is no 
ground for contending that such provisions are not to be applied, 
as far as are consistent with Hindu law, to the partnership con- 
stituted by a joint family business. 

He was of opinion that given a joint family with the nucleus 
of ancestral ‘property, the presumption of Hindu law was that 
the property acquired by the manager of the family was joint 
family property. ‘This proposition cannot be controverted. But 


` it is respectfully submitted that the-proposition in question cannot 


be extended to partnerships between a member of the joint family 

and a stranger. Nor can a presumption be invoked in favour of 

the creation of such a partnership apart front the provisions of 

Section 239 of the Indian Contract Act. The ruling enunciated 

in Malaiperumal Chetti v. Arunachalla Chettiar" -was with refer- 
“36 L C. 787 *41 L C. 224 
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ence to the presumption which should ordinarily be raised in the Cn 

case of a trading caste or family and it would be most dangerous —_ 455 

to extend the rule to the case like the present. An individual —— 

member embarking in a business on his own personal account Miza Mat 
cannot be permitted to involve the entire family credit and all pysrssan 
the joint family properties to the prejudice of the family as a 
whole including the minor members. The_rule of BSA laid 
down in Grey v. Lamond Walker” does not militate against the 
view that the character and ċonstitution of the partnership in 
dispute have to be proved in each case upon a consideration of 
such evidence as may be forthcoming and cannot be decided 
merely upon a presumption of law one way or the other. There 
can be no doubt that in the case of trading families there is a 
presumption of jointness not only of their property but even as 


regards the business which they carry on. 


It-was observed by Lord Lindley (The Law of Partner- 
ship, 9th edition) that where the legislature has provided a 
/ statutory definition of partnership, that definition, taken in con- 
nection with other sections, must be the ultimate test applicable . 
to the determination of the question whether in the particular case 
a partnership does or does not exist. Regard has to be paid in 
particular to the contract and intention of the parties as appear- 
ing from the whéle facts of the-case. Cox v. Hickman”. 
Section 239 of the Indian Contract Act defines partnership as 
the relation which subsists between persons who have agreed to 
combine their property, labour and skill in some business and S 
to share the profits thereof between them. Partnership therefore 
is a relation resulting from the contract and that an agreement, 
express or implied, is the source of the said relation. The defini- 
tion in the Indian Contract Act may be compared with 
the definition given by Watson. According to him it is a volun- 
tary cogtract between two or more persons for joining together 
their money, goods, labour and skill or either of them or all 
of them upon an agreement that the gain or loss shall be divided 
proportionably between them and having for its object the ad- 
-vancement and protection of a fair and open trade. An agree- 
ment to share the loss is not a necessary ingredient of partnership 
under the Indian Contract Act. An agreement.is gssential for 
the creation of partnership under the Indian Contract Act. No 
evidence is forthcoming: in this case that the defendants Nos. 3, 5 
and 7 entered into such an agreement with the other persons 
against ‘whom ,the decree has been passed by the court below. 
The agreement to constitute a partnership may be express or may 
be implied. A presumption-in favour of such an agreement may 
be raised from‘the conduct of the parties, from their mutual 
dealings and from the surrounding. circumstances but there is no 
WI L. R. 40 Cal. 523 bd 71860) 8 H. L. C. 268 
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presumption -in law that a member of a family entering into a 
partnership with certain persons who are strangers to the family- 
is doing so in a representative or vicarious capacity. If a liability 
is sought to be fastened upon ‘the other members of the family, 
it can be done either by evidence of consensus or by evidence 
to prove an agency through which the contract of partnership 
was brought into existence. These have not been proved in this 
case. The finding of the court below that the defendants Nos. 3, 

$ and Z are not the partners in the firm of Kishori Lal Bhagwati 
Prasad is correct and ought not to be displaced. 

It is next contended that the defendants Nos. 8 and 9 are 
the sureties of the remaining defendants and-are liable for the 
plaintiffs’ claim. The plaintiffs in paragraph No. 5 of the plaint 
relied upon a letter dated. Asarh Badi 9 Sambat 1978 correspond- 
ing to June 29, 1921. In the course of the argument the learn- 
ed counsel for the appellant—who has dealt with this case very 
skilfully and in all its aspects—brought to our notice another 
document which has been marked as Exhibit 3. A contract of. 
guarantee has been defined in the Indian Contract Act as a con- 


‘tract to perform the promise or to discharge the liability of a 


third person in case of a default. We have been taken through 
these two documents i#z extenso and we do not find anything 
there'to indicate that the defendants Nos. 8 and 9 gave an under- 
taking to the plaintiffs either to perform the promise or to 
discharge the liability of the remaining defendants. I therefore 
repel this contention. In view of the above findings I would, 
therefore, dismiss this appeal. 

SULAIMAN, J.—I entirely concur in the conclusions of my 
learned brother including the view that there is no presumption 
in this case that the other members of the family of Kishori Lal 


‘are partners in the firm. No doubt it is well settled that where 


a property stands in the name of a junior member of a joint 
Hindu family, the presumption, where the nucleus is proved, is 
that it was acquired out of the joint family funds and belongs to 
the joint family, but that presumption cannot be extended to 
cases of partnership. The acquisition of property stands on quite 
a different footing from the membership of a partnership, which 
involves not only an acquisition of an interest in a partnership 
concern but an assumption of liability also. My learned brother 
has referred to the “case of Vadi Lal Lallubhai v. Shah 
Kushal” where it was clearly laid down that there was no pre- 
sumption, that a bysiness carried on by a co-parcener is a family 
business. In Gangayya v. Venkataramiah” it was conceded that 
as between the members of an undivided family and the co- 
parcener who enters into a contract of partnership for the benefit 
of the family they will be entitled to call upon him to account 
for the profits earned by him frem the partnership and to share 
in such profits, but this will not place them in any position of 
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direct’ contractual relationship -with the other. partners: of the 
firm, even though the entire assets of the joint family might be 
available to the creditors of the family in certain circumstances. 
Similarly in the case of Baldeo Das v. Manek Chand” - Jenkins, 
C. J. remarked that under certain circumstances the rest of the 
members of the family may claim the benefit arising from the 
business carried'on by one of their number, but until this is 
done, or until the business is in’ some way adopted as an asset of 
the joint family, it would be contrary to principle to fasten on 
the other members any liability for the debts of that business, 
and, therefore, the creditor who advances such a claim must show 
that the business carried on by: an individual member has by 
` some such method become the business of the family or is carried 
on for its-benefit. It follows therefore that the question is one 
of fact and not of presumption, and there is no initial presump- 
tion in favour of the defendants that the entire family of Kishori 
Lal was a partner of -this firm merely because Kishori Lal is now 
found to have been a partner, particularly when Kishori Lal was 
a junior member and not the karta or the head of the family. 
By THE.Court—The appeal i is dismissed with costs. 
Appeal dismissed 


: RAM PRASAD > (Plintif), 
- versus 
MUKUNDI AND ‘ANOTHER (Defendants)* 


Partition Act (IV of 1893), Secs. 2 and 3—Proper construction of 
~ —Reguest for sale—What amounts to—Sale of property among 
co-sharers—Party paying highest price above valuation made by 
court to, get possession. i 
e ‘In order to determine whether any request by.a party amounts 
to a request for sale under Sec. 2 of the Partition Act of 1893 
the exact request made by the party must be considered. 

The Partition Act must be construed strictly, as the’ provisions 
of the Act, specially Sec. 3, exclude the right of the majority 
share-holder to acquire the property—the subject of partition 

. —at the option of the minority share-holder. 


‘Where the house—the subject of partition—having been found 
jo be incapable of partition, the plaintiff, who was the majority 
co- sharer, offered to buy ‘over the share of defendant on pay- 
ment’ but on defendant’s refusal to accept the offer, plaintiff 
requested the court that a sale. be held and whoever among 
the co-shagers offered the highest bid may*be given the house, 
held, that the provisions of the Partition Act did not apply 
to the facts of this case and that the lower court should hold 
.a sale of the héuse among the plaintiff and defendants and the 
property should be given to that party who offered to pay the 
highest price above the valgation made by court. 
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. SECOND APPEAL from a decree or R. L. YorKE Esq, District ~ 
Judge of Bulandshahr, confirming a decree of Basu BHAGWAN 
Das, Subordinate Judge. az 5 

Peary Lal Banerji for the appellant. : 
Narain Prasad Asthana and P. M. L. Verma for the res- 


_pondents. 


The judgment of the Court was delivered by 

BANERJI, J.—This is a plaintiff’s appeal in a suit for parti- 
tion. The subject of partition was a house of which the plaintiff 
is a transferee of a two-thirds share and the defendants of a 
one-third: It has been found concurrently by both the courts 


that the house is small and is incapable of partition. 


The courts below held that the provisions of Section 3 of 
the Partition Act-of 1893 applied and that the defendants were 
entitled to get the whole house at the valuation arrived at by 
the- court, the court: of first’ instance having valued the whole 
house at Rs.2,100 and the lower appellate court at Rs.1,500. It 
appears that the plaintiff, who isthe appellant before us, offered 
in the court of first instance and in the lower appellate .court- 
to buy over the share of the defendants on payment of Rs.1,700. 
Mr. P. L. Banerji, appearing on behalf of the appellant, repeats 
that offer in court, but the defendants have not accepted that 
offer. We have therefore to decide in this case whether the 
Partition Act applied and whether the statement of the plaintiff 
in paragraph 5, of the plaint amounts to a request to the court 
that the property be.sold under Section 2 of the Partition Act. 

Section 2 of the Partition Act (IV of 1893) provides:— 

Whenever in a suit for partition it appears to the court that 
by reason of the nature of the property a division of the pro- 
perty cannot reasonably or conveniently. be made and that a 
sale of that property and distribution of the proceeds would be 

- more beneficial for all the share-holders, the court may, if it 

_ thinks fit, on the request of any of such share-holders *interest- 

ed, to the extent of one. moiety or upwards, dirèct a sale of the 
property and a distribution of the proceeds. 
` We have omitted the unnecessary words in this Section 
which do not apply to the case. -We are of opinion that in order 
to see whether any request by a‘party amounts to a request for 
sale under Section 2 we must consider the exact request made 
by the party. In the present- case the request made by the 
plaintiff, who is a two-thirds sharer, is that a sale may be held 
and that whoever among the co-sharers offers the highest bid may 
be given the propefty. It clearly does not contemplate a sale 
at which any outsider ‘could bid and the plaintiff should have 
no option at any time whatsoever and under any circumstance 
whatsoever to retain possession of or buy in the whole property. 
If such a request is treated as.a request urtder Section 2, it is 
apparent from Section 3 of the P&rtition Act that if the share- 
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holder of a smaller interest chooses he can ask for leave to buy 
the property at a valuation by the court, and if he does not 
do so, then the property is to be sold under the provisions of 
Section 6 of the Partition Act, when the plaintiff can bid for 
the property to ensure that a proper price is obtained for the 
property at the sale. In our opinion the Partition-Act must be 
construed strictly as the provisions of the Act, especially Sec- 
tion 3, exclude the right of the majority share-holder to acquire 
the property, the subject of partition, at the option of the 
minority share-holder. On a reference to paragraph 5 of the 
plaint it is clear that there was no unconditional request by the 
plaintiff to sell the property, and we cannot accept the conten- 
tion of the other side that when a conditional offer is made by 
the holder of the majority shares of the property, the plaintiff’s 
request to buy at any valuation can be ignored at the mere will 
of the minority share-holder. Under these circumstances we are 
of opinion, that the provisions of the Partition Act did not apply 
to the facts of this case and that this appeal must be allowed. 
We therefore set aside the decree of the court below and remand 
the case to the court of first instance in order that the court 
may proceed to hold the sale of, the property among the co- 
sharers, namely, the plaintiff and the defendants, and direct that 
the property should be given to that party who offers to pay 
the highest. price above the valuation made. by the court. The 
appellant is entitled: to the costs of this Court and that of the 
lower appellate ‘court. The costs of the court of first instance 
will abide the result. 
Decree set aside 
Case remanded 


MAHADEO BHARTHI (Plaintiff) 


° VETSUS 
MAHADEO RAI alias MOOL BHARTHI AND ANOTHER 
(Defendants)* | 


Charitable and Religious Trusts Act (XIV of 1920), Sec. 5—-Order 
passed by District Judge on petition against trustee 'to erender 
accounts—Effect of—Scope and interpretation of the Act—Subse- 
quent suit for declaration that property not held in taust created 
for public purposes of a charitable or religious nature—Maintain- 
ability of. 

The appellant, who was the plaintiff in the court below, 
was called upon, at the instance of the defendants in the suit, 
to furnish “an account of certain properties which were described 
in the petition before the District Judge, under Sec. 3 of the 
Charitable and Religious Trusts Act (XIV of 1920), as consti- 
tuting a trust of a charitable and religious nature for public 
Purposes. The plaintiff appeared in answer to the notice issued 
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' by the ‘District Judge and denied the. existence ofthe trust. 
An adjournment was allowed but the plaintiff did not give an, 
undertaking to institute 4 suit within three months under Sub- 
section 3 of Section 5 of Act XIV of 1920. The District 
Judge tried the application on the merits and passed an order 
on August 31, 1925, declaring the property in dispute to, be 
held in ‘trust of a charitable and ‘religious nature existing for 
public purposes and that the plaintiff was bound to render 
accounts. Thereupon on September 29, 1925, the plaintiff insti- 
‘tuted the suit, out of which the appeal has arisen, on the 
allegation ‘that. the. property was the’ personal property of his 
spiritual ancestors ‘through -whom he inherited, and of himself, 
cand that no trust was created for public purposes of a charitable 


efor religious nature, governed by Act XIV of 1920. 


.The defence was that the. suit was not maintainable and 
that the property appertained to 2 math and was of a character | 
to which Act XIV of 1920' applied. The trial court ruled 
that the suit was not barred by the order of the District Judge, 


. but held on the merits that the trust set up by the defendants ` 


-was established and the- suit was dismissėd- accordingly. 
-Ón appeal “the plea: ~in bar ‘of the‘ suit’ was reiterated ' by the 
‘defendants. » : z4 


Held, (per NiAMÄTULLAH, J.) That the Act nowheré pro- 
vides expressly or impliedly that the order of the ‘District Judge 
passed under Sec. § is conclusive and cannot be challenged in- 
a regular suit before a court of competent jurisdiction and in 
view of, the summary character of the proceedings under. the: 
Act it is not conceivable that the legislature should have intend- 
ed to give conclusive effect to the order passed by the District 
Judge; that the suit was maintainable and rightly tried out, 
and on the merits ‘the finding of the court below that the pro- 
perty in dispute is not held by the plaintiff-appellant in private 
ownership and_ that it is property belonging to. the math of 
which plaintiff-appellant i is the mahant is correct. - 

[Muxerjl, J., while agreeing, on the merits, as to the finding 
that the plaintiff had failed .to prove the case sét up by 

- him, expressed. the view; without deciding ‘the question of 
limitation, that the maintenance of'a suit so as to nullify the 
effect, of Section 6'of Act XIV of 1920 was not permissible. ] 

« Banwari Lal v. Mst. Gopi, I. L. R. 30 All.44=4 A. L. J. R., 

.. 713 and Ganga Chamar v. BEN 23 ALJ R 529 
referred to. 


Fmsr APPEAL from a dane of Basu Raj BEHARI LAL, 
Subordinate Judge of Ghazipur. 


Kailas Nath Katjw and Peary. Lal Banerji and Shab Zamir 


Alam for the appellant. 


`B: Malik and Shiva Kumar Roy for the EEA 


. The following judgments were deliveted:— 
NIAMATULLAH, J.—The suit out of ,which the pian 


appeal has arisen was brought by the plaintiff-appellant, Mahadeo 
Bharthi, in the court of the Subordinate Judge, es da am 
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a declaration that ite property specified i in list A annexed to the 
plaint is his private property in absolute ownership, and, in the 
alternative, for a declaration that it is not held in trust created 
for public purposes of a charitable or religious nature governed 
by Act XIV of 1920. It was necessitated by- an order, dated 
August 31, 1925, passed by the District Judge of Ghazipur under 


Section $ of Act XIV of 1920 (Charitable and Religious Trusts | 


Act) declaring the property in dispute to be held im trust of a 
charitable “and religious nature existing for public purposes. 
Mahadeo Rai alias Mool Bharthi and Sheo Prasad Pandey, the 
respondents to this appeal, were impleaded as defendants to the 
action, as the aforesaid order was obtained by them on their appli- 
cation for examination of accounts of the alleged trust property. 

The defendants put forward two main defences, viz., 
(1) that the suit is not maintainable in view of the order of the 
District Judge, dated August 31, 1925, “already referred to, and 
(2) that the properties in question are in fact held by the 
appellant in trust’ for public, charitable and religious purposes, 
being dedicated to”math of sanyasis at Nasirpur. 

The lower court ruled that the suit before it was not barred 
by the order of the District~Judge, but held on the merits that 
the trust set up by the defendants has been established. The 
plaintiff’s-suit was accordingly dismissed. - 

; At the hearing’ of the appeal the ple in bar of the suit 
was reiterated by the defendants. This being in the nature of 
a preliminary objection going to the root of the case should be 

` first examined, and the appeal can be considered on facts if that 
plea fails. 

“On a careful consideration of the ‘provisions aJ Act XIV of 
1920, I am of opinion that the plea has no force. 
The object of the Act is 
to, provide a more effectual control for the administration of 
charitable ‘and religious trusts. ` 
` The scope of the Act, as stated in the preamble, is 
(1) to provide facilities for the obtaining of information re- 
* garding trusts created for public purposes of a charitable or 
religious nature and (2). to enable the trustees of such trusts 


to obtain the directions of a court on such matters and to make - 


special provision for the payment .of- the expenditure incurred 
in certain suits against the trustees of such trusts. 
Section 3 enables one ik in the trust to obtain from 
_the-court ari order: : 
{1) disecting the trustee to` iut the petitioner through 
' the court- with particulars as to the nature of objects of the 
trust and of:*the value, condition, management and application 
of the subject-matter of the trust, and of the income belonging 
thereto, or as-tw‘any of these matters, and (2) directing that 
the accounts of the. trust shall be examined and audited: Pro- 
_vided that no person shall apply for any such direction in res- 
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pect of the accounts relating to the period more than three years 
prior to the date of the petition. 

The petition shall specify, as far as may be, the particulars 
of the audit which he seeks to obtain (Section 4). 

The court, if satisfied prima facie that the alleged trust exists, 
shall fix a date for hearing, calling upon the trustee to show 
cause. (Section 5(1)). 

5(2) On the date fixed for the hearing of the petition. . . . 

. . the court shall proceed to hear the petitioner and the trustee, 
if he appears,....and shall make such further en- 
quiries, if any, as it thinks fit. The trustee may and, if so 
required by the court, shall at the time of the first hearing or 
within such time as the court may permit, present a written 

v statement of his case... ..... 

(3) I£ any person appears at the hearing of the petition 
and either denies the existence of the trust or denies that it is a 
trust to which this Act applies, and undertakes to institute 
within three months a suit for a declaration to that effect and 
for any other appropriate relief, the court shall order a stay 
of the proceedings, and if such suit is so instituted, shall continue 
the stay until the suit is finally decided. 

` (4) If no such undertaking is given, or if after the expiry 
of three months any such suit has been instituted, the court shall 
itself decide the question. 

(5) On completion of the enquiry provided for in Sub- 
section (2), the court shall either dismiss the petition or pass 
thereon such other order as it thinks fit: 

Provided that, where a suit has been instituted in accordance 
with the provisions of Sub-section (3), no order shall be passed 
by the court which conflicts with the final decision therein. 

(6) Save as provided in the section the court shall not 
try or determine any question of title between the petitioner 
and any person claiming title adversely to the trust. 

6. If a trustee without a reasonable excuse fails to comply 
with an order made under Sub-section (5) of Section 5, such 
trustee shall, without prejudice to any other penalty or liability 
which he may incur under any law for the time being in force, 
be deemed to have committed a breach of trust affording ground 

efor a suit under the- provisions of Section 92 of the Code of 
Civil Procedure, 1908; and any such suit may, so far as it is 
based on such failure, be instituted without the previous consent 
of the Advocate-General. 


Section 7 enables a trustee to obtain 


opinion, advice or direction of the court on any question affect- 
‘ ing managenfent or administration of the trust property and 
the court shall give its opinion, advice or direction, as the case 
may be, thereon: provided that the cougt shall not be bound to 
give such opinion, advice or direction dn any question which 
it considers to be a question not propes for summary disposal. 


The court is to give opportifnity to all interested persons of 
being heard before giving such opinion, advice or direction 
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- (Sub-section (3)-of Section 7). 
-. Section 8 empowers the court--to make appropriate orders 
for payment of costs.etc. from the income of the trust property. 
Section 11 makes certain provisions of the Code of Civil 
Procedure applicable to proceedings under this Act and declares 
that the provisions of that Code. relating to execution of decrees 
shall apply. to the execution of orders as to costs etc. under this 
Acts =e has . 
Section 12 enacts s that 
.no appeal shall lie from any” order passed or against any opinion, 
advice or direction given under this Act. 

I have summarised the entire frame work of the Act which 
consists only of twelve sections and. have quoted in full the 
provisions with which we are.immediately concerned. It is quite 
clear to my mind that it provides a summary remedy to persons 
interested in public trusts of religious or. charitable nature to 
obtain, through court, information relating to the disposal of 
income from trust property. The District Judge can exercise 
his powers only if he is satisfied that the trust is of such a 
character as would make the provisions of that Act applicable. 
It is not the object of the Act to obtain decision of questions 
relating to the very existence of such trusts except in so far as 
it may be necessary for the District Judge to ascertain if he 
thas jurisdiction under the Act. The provision which entitles 
a person.to. obtain determination of ‘the question whether the 
trust exists is for his benefit and if the alleged trustee denies the 
existence of the trust and desires determination of that question 
by a court of competent jurisdiction, it is imperative that the 
Disrict Judge should give him a reasonable opportunity of doing 
so. If he fails to avail of that opportunity, he must abide by the 
decision of the District Judge on that question passed in a sum- 
mary proceeding and for a given purpose, viz., that the person 
applying, for inspection and examination of accounts should 
inspect and examine, through court, the accounts for a period 
not exceeding three years, relating to the trust property. By not 
availing himself of the opportunity which the Act affords him 
to obtain the determination .of such a disputed question, by a 
competent court, the alleged trustee subjects himself to two dis- 
advantages, viz., (1) a suit under Section 92 of the Givil Proce- 
dure Code can be instituted against him without the formality 
of the permission of the Advocate-General,—a corresponding ad- 
vantage conferred upon the person interested in the trust who 
“moved the courg and who could not otherwise have instituted a 
suit under „Section 92 without the preliminary sanction of the 

- Advocate-General and (2). the alleged trustee must submit to 
the examination of his accounts as ordered by the District Judge, 
without any further objection, on.the ground that- the property 


in his hands -was not held.inetrust for a public, religious or 
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charitable nature. Till such time that he is not armed with a 
declaration by a court of competent jurisdiction that the property 
is not so held by him, he will continue to be subject to the 
provisions of Act XIV of 1920. He will also continue liable 
to be sued under Section 92 of the Civil Procedure Code which, 
if instituted, may result in his removal or in the court having 
jurisdiction giving certain directions or imposing conditions ‘on his 
continuing to hold the office of the trustee if he is found to be one. 
But it is always open to him to invoke the jurisdiction of a court 
competent to entertain suits relating to questions of title and 
obtain a declaration of his right to the property if he is other- 
wise entitled to it. 

The argument that a regular suit instituted after the alleged 
trustee failed to institute a suit for which permission had been 
granted to him under Section 5 of Act XIV of 1920 is not main- 
tainable, is not based on any rule of law contained either in that 
Act or in any other enactment. It must be conceded that there 
is no express provision of law to that effect. There is no impli- 
cation of bar arising from any part of Act XIV of 1920. The 
Act nowhere proyides expressly or impliedly that the order of 
the District Judge passed under Section 5 is conclusive and 
cannot be challenged in a regular suit before a court of competent 
jurisdiction. The consequences ensuing from such an order 
have already been mentioned. It is an elementary rule of law 
that a plea in bar can be allowed to succeed only where the law 
expressly provides for it or the implication is so irresistible that 
its provisions are inconsistent with a contrary hypothesis. The 
test in my opinion ‘is whether the order of the District Judge 
passed under Section 5 of Act XIV of 1920 fulfils all the re- 
quirements of the rule of res judicata as contained in Section 11 
of the Code of Civil Procedure. If it does not, the subsequent 
regular suit is not barred and is maintainable. Assuming that 
the question whether a trust of a public, religious or charitable 
nature exists as regards the property in dispute was a question not 
merely incidentally in issue but was directly and substantially in 
issue before the District Judge exercising his powers under Act 
XIV of 1920, which I greatly doubt, the proceedings before the 
District Judge were not proceedings in “ suit” in which he could 
pass any decree in favour of any of the contending parties. 
His order, as regards res judicata, is no better than the one passed 
in any miscellaneous proceedings. The District Judge may well 
decide under Section $, Act XIV of -1920, that no trust exists 
and may dismiss the’ application for examination of accounts relat- 
ing to the alleged trust property. It seems to me that the 
applicant may, in that case, institute a declaratory suit or a suit 
under Section 92 of the Code of Civil Procedure with the per- 
mission of the Advocate-General, challenging the order of the 
District Judge which cannot bar*such a suit, It is not logical 
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to maintain that the order is not conclusive against him but is 
contlusive against the alleged trustee if he is’ found by the 
District Judge to be a trustee. Looking to the summary character 
of the proceedings, it is not conceivable that the legislature should 
have intended to give conclusive effect-to the order passed by the 
District Judge under Section-5, Act XIV of 1920. It will be 
observed that he is not obliged to hear all such evidence as the 
parties may adduce. He is at liberty to hear such evidence as 
he “thinks fit”; The provisions of Civil Procedure Code re- 
garding the mode of recording evidence have not been made 
applicable to the proceedings under the Act. Many other pro- 
visions of that Code of a salutary nature are not applicable to 
proceedings under the Act. The District Judge has the last 
word on -the subject. No appeal lies from his orders under it. 

I do not think that any embarrassing results would ensue 
if the subsequent regular suit is held maintainable because of 
two so-called inconsistent positions, viz., (1) the trustee being 

deemed to have committed a breach of trust affording ground 
for a suit under the provisions of Section 92 of the Code of Civil 
Procedure . 
and (2) the decree in the subsequently instituted regular suit, 
if successful, declaring that the claimant is not a trustee at all. 
Technically a suit under Section 92,.Civil Procedure Code, will 
lie without the permission of the Advocate-General as provided 
by Section 6 of Act XIV of 1920-in spite of.a decree declaring 
the right-of Ownership of the claimant alleged to be trustee. If 
in spite of such a decree any.one takes it upon himself to institute 
a frivolous suit- under Section 92. of the Civil Procedure Code, 
he may do so and take the consequences. As pointed out by 
me already, the effect of a person failing to institute the suit is 
no more than to relieve a person or persons interested in the trust 
of the necessity of obtaining the. permission of the Advocate- 
General for instituting a suit under Section 92 of the Civil Pro- 
cedure Code and to subject the alleged trustee to the harrassment 
of having his accounts inspected, though he is in- fact not a 
trustee. After he has obtained a decree of a competent, court 
declaring his right of ownership any subsequent application 
under Section 3 of Act XIV of 1920 will have to ke dismissed 
on production of a copy of such a decree at the initial stage 
provided for by Section 5(1) of that Act. It should be borne 
in mind that the Act does not empower the District Judge to 
pass any order directing the ‘alleged' trustee #0 do something of 
a recurring nature. He can order the examination of his 
accounts for three ygars. .Such an order has to be obtained 
afresh on every subsequent’ occasion and the District Judge may 
or may not pass it aecording as the circumstances proved before 
him -justify it or not. ° 
.. Any argument based on analogy drawn =e the provisions 
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of Sections 199 and 202 of the N. W. P. Tenancy Act of 1901 is 
unsound. It should not be overlooked: that those sections refer 
to questions of proprietary right arising in suits for ‘ejectment 
against an alleged tenant. Power has been conferred upon the 
revenue court to determine questions of proprietary title on failure 
of a party to institute-within three months a suit in‘a civil’ court 
for determination of such question. The decree’ passed in such 
a suit operates as res judicata. The essential distinction between 


a decree passed by a revenue court under Sections 199’ and 202, 


if conditions giving it the jurisdiction to decide questions of 
proprietary title existed, is a decree passed by a court of com- 
petent jurisdiction, whereas the order of the District Judge under 
Section 5; Act XIV of 1920, is only an order passed in summary 
proceedings, which order has not the force of a decree and has 
the effect of merely withdrawing certain restrictions imposed on 
the persons desirous of instituting suits under Section 92 of the 
Code of Civil Procedure. 
- For the reasons detailed in the foregoing paragraphs I enter- 
tain no doubt that the suit out of which the present appeal has 
arisen is maintainable and was rightly tried out on the merits. 
As regards the existence of a trust of a religious or charitable 
character, I have no hesitation in accepting thé finding arrived at 
by the court below. The plaintiff-appellant belongs to the order 
of sanyasis, called Bharthi, who are celebates. He has succeeded 
his guru Parmeshar Bharthi who was himself one of a number 
of successive holders of the property in dispute from guru to 
chela. That there is a math at Nasirpur of which the plaintiff- 
appellant is a mahant is- proved by good evidence afforded by his 
own plaint, dated March 31, 1925, by which he instituted a suit 
against one Bhairon Bharthi alleging himself to be the mahant 
of math Nasirpur, which according to his then allegations was 
the parent math from which sprang a number of subordinate 
maths including the math and properties appertaining to it . 
which were claimed by him in that suit. The aforesaid plaint 
clearly stated that 
„there is considerable property in the shape of cultivatory 
holding, landed property, zamindari, etc: appertaining to the 
principal ‘math’ at Nasirpur aforesaid which is in the posses- 
‘sion® and occupation of the said principal ‘math’, ie. the 
ancestors of the plaintiff and the plaintiff himself, 
It goes on to allege that 
according to the said custom, mahant Parmeshar Bharthi, 
the former ‘mahant’ and the spiritual guidé of the plaintiff, 
initiated the plaintiff as a disciple during his minority, and later 
on before his death, he nominated the‘ plaintiff_as the future 
‘“mahant’ and after his death, the plaintiff became the owner 
and possessor of all the property of the ‘math’ in place of 
the said Parmeshar Bharthi a$ the ‘ mahant’ of the said ‘math’ 
and those attached to it, and the plaintiff has been in possession 
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and enjoyment thereof as such.. wo 

The present suit was instituted ‘on “September 29, 1925 3 
few’ months after the institution of the suit already referred a 
-It was subsequently realised: that certain statements made in the 
plaint of the earlier suit were damaging. An application was 
filed in that ‘suit on October 25, 1925 seeking to amend that 
plaint by alleging that the property in his possession was his 
private property. -In proceedings before the District Judge under 
Act XIV-of 1920 the pleader appearing on behalf of the plaintiff- 
appellant admitted that 

. this ‘ math °: belongs to Nihang celebate sanyasis and that the 
‘property was dedicated to it as waqf. - 

It has been argued on his behalf that these admissions were 
made by him in ‘ignorance of true facts, viz., that the property 
in dispute is his private property. It is impossible to accept 
this explanation offered on his behalf by his counsel. He him- 
self said nothing’ in his evidence to explain his .own admissions 
if any explanation could possibly be given. He had the audacity 
to detiy at first in the witness-box that there is a ‘math’ in 
Nasirpur but had to admit subsequently that 

The ‘ maths’ of Nasirpur, Parsoia, Koria, Bamamaon (?) and 
Barnaon, were under the control of my ‘guru’. Then said, 
the properties were under the control of my g guru *, There 
were no ‘maths’, And again said “My ‘guru’ and his pre- 
decessors never married.” The mahant always lives in Nasirpur 
and from there he controls the whole property. Sometimes he 

' goes out to other places. 

The two witnesses examined on behalf of the defendants 
clearly ' ‘state the existence’ of the math at Nasirpur. They saw 
Parmeshar Guru and ‘the plaintiff-appellant who was a sanyasi 
mahant, according to them. 

The properties in dispute have been in possession of successive 
mahants of this asthan for a very long time. Some of them were 
given in muafi in the reign of Mohammedan kings and the docu- 
mentary evidence produced ‘in this case does not show the terms 
of the grant. All that appears from the various parwanas relied 
on by the. plaintiff-appellant is that an ancient grant was main- 
tained and the officials, were’ enjoined not to interfere with the 
muafii : e 

so Ba they may spend it in their maintenance and remain busy 
in offering prayers. . 

- Expressions like these do not establish that the muafi was not 
part of math property and belonged personalty to the mahant for 
the time being. The revenue free character of the muafi ceased 
to: exist after sometime and the holder of it was assessed to 
‘Government revente. The entry of his name in the column of 
proprietors or his description as proprietor does not negative the 
trust. A mahant is ‘the malik®of the math property in a certain 
-sense, and.no inference against the existence of trust can be drawn 
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from such vague descriptions. 

Witnesses examined on behalf of the plaintiff-appellant 
merely depose that there is no math at Nasirpur and that the 
property in dispute is the private property of the plaintiff- 
appellant. The first part of their evidence has been disproved 
by positive evidence to the contrary. As regards the second part, 
thie assertion, that the property is not trust property but private 
property, is at best what a witness thinks it to be in the absence 
of definite facts from which any inference one way or the 
other can be drawn by the court. 

Considering all the circumstances of the case as they appear 
from oral and documentary evidence, I am of opinion that the 
finding of the learned Subordinate Judge that the property in 
dispute is not held by the plaintiff-appellant in private owner- 
ship, and that it is property belonging to math Nasirpur of which 
the plaintiff-appellant is the mahant is correct. 

In view of my finding stated above, I dismiss this appeal 
with costs. 

Mukerji, J——There are two points in this appeal.- The first 
point is one of law, and is whether the suit is at all maintain- 
able? 

The appellant, who was the plaintiff in the court below, was 
called upon, at the instance of the defendants in the suit, to 
furnish an account of certain properties which were described by 
the then applicants, as waqf property to which Act XIV of 
1920 applied, namely, property endowed for public purposes of 
a charitable or religious nature. The plaintiff appeared in answer 
to the notice issued by the learned Judge and pleaded that the 
property in his hands was not at all waqf. The learned District 
Judge allowed an adjournment. The plaintiff did not give an 
undertaking to institute a suit within three months, as he could 
do, under Sub-section 3, Section 5 of the Act XIV of 1920. 
The application was heard and tried on its merits, on such .evi- 
dence as the learned District Judge had before him. He held 
that the property was waqf and belonged to a math and the 
present plaintiff was bound to render accounts. This was on 
August 31, 1925. Thereupon, on September 29, 1925, the 
plaintiff ingtituted the suit out of which this appeal has arisen 
on the allegation that the property was the personal property of 
his spiritual ancestors through whom he inherited and of him- 
self and that, in any case, there was no trust created for public 
purposes of charitable or religious nature governed by Act XIV 
of 1920. j ` 

The defence was that the suit was not maintainable and 
that the property appertained to a math and was of a character to 
which Act XIV of 1920 applied. . 

The learned Subordinate Judge, on the point of law, held that 
the suit was maintainable. On the question of fact he held that 
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the property was math property held by the defendant as trust 
property- for public, religious and charitable purposes. The 
learned Subordinate Judge did not use the word * public ” in the 
concluding -portion of his judgment, but that is, I understand, 
what he-meant.° _ >: 5 

`The first question is whether the suit is maintainable, for if 
the suit is not maintainable, the appeal must fail, whatever may be 
..the finding on the issue of fact. - 

If we examine the entire Act XIV of 1920, we shall easily 
find the whole scheme’ and object of the Act. .The Act starts 
by saying that it is expedient to provide facilities for obtaining of 
information regarding trusts- created for public purposes of a 
charitable or religious nature and to enable trustees to obtain 
directions of the court. Then it says that any person having an 
interest-in any express or constructive trust created or existing 
for a public purpose of a charitable or religious nature, may apply 
by petition to a District Judge for several purposes. Among 
these purposes is one to call upon the trustee to submit accounts 
to be examined and audited. - Section 5 then says that the court, 
on receipt of an application, may take some preliminary evidence 
to satisfy itself.on certain points mainly directed towards finding 
out whether the application is a proper one or not. The court, 
if it is satisfied as to the bona fides of the application, would 
issue a notice to the other side. The opposite party then might 
come and either admit the allegations and agree to submit the 
accounts, or deny the existence of a trust, or admitting the trust, 


may deny that it is for public purposes of a charitable or religious , 


nature. The opposite party may, if he likes, either submit to an 
enquiry by the court or may offer to institute a suit for a de- 
claration, in support of his case. If he offers to institute a suit, 
the court is bound to stay its hands and ultimately dispose of 
the -application in accordance with the. result of the suit. If, 
however, no offer is made to institute a suit, or the offer made 
is not carried out by the institution of a suit within three months, 
the court -is bound to determine ‘the question before it. As a 
result of the court’s enquiry, the court will either dismiss the 
application or pass such order as it thinks fit. -If the court decides 
against the opposite party and calls on him to submit an account 
and if he fails to:submit an account, the consequence that would 
follow would be that the opposite party would 
be deemed to- have: committed a breach of trust affording ground 
for a suit under Section 92 of-the Code of Civil Procedure, 
1908. . e 2h an 
‘The section then further provides that for the institution of 
such a suit, previous consent of the Advocate-General would not 
be necessary. We find, therefore, that the result of an adverse 
order by the District *Judge is that the opposite party is, by law, 
to be deemed to have committefl a breach of. trust. This charge 
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against the opposite party necessarily involves two findings, 
namely, the property in respect of which an order for account is 
passed is trust property of the nature to which Act XIV of 1920 
applies and that the opposite party, by failing to submit accounts, 
has committed a breach of trust so as to justify the maintenance 
against him of a'suit under Section 92 of the Civil Procedure Code. 

Now, if no offer is made’ to institute a suit under Section 5, 
Sub-section 3, or if an offer having been made is not complied 
with, and if as the consequence of an order for furnishing account 
being disputed, the consequences will follow, what would be the 
result, if, in a subsequent suit, instituted by the opposite party 
to the application before the District Judge, the plaintiff succeeds 
in his suit? The result would be that there would be two con- 
flicting positions. On the one hand, a justifiable ground has 
come into existence for the maintenance of a suit against the 
opposite party and it will be taken as settled that he has com- 
mitted a breach of trust. On the other hand, there is the 
declaration given, in the subsequent suit, that the opposite party 
(the plaintiff in the subsequent suit) is not liable to render an 
account at all and, therefore, no suit can be maintained against 
him under Section 92 of the Civil Procedure Code. 

This is a position which is hardly imaginable. On the other 
hand, the scheme of the Act offers an ample chance for a regular 
suit being instituted for the determination of the question whether 
the property is or is not an endowed property for a public purpose 
of a charitable or religious nature. The District Judge is required 
to satisfy himself on the points before he issues notice. Then the. 
opposite party is given a chance to have the matter litigated - 
through the proper courts. In the circumstances that have hap- 
pened in this case, the plaintiff-appellant has not availed himself 
of his opportunity of instituting a suit and now that an order 
has been made against him, he brings a suit. As I have already 
pointed out, what would be the position of the plaintiff-appellant 
if his suit succeeds? How will he be able to wipe out the conse- 
quences which have followed under Section 6 of Act XIV of 
19202 If the decree in his favour cannot wipe out the conse- 
quences provided by Section 6 of Act XIV of 1920, the subse- 
quent decree in his favour is useless. I cannot conceive that a 
party is to have two chances at a regular litigation in the courts, 
one under Section 5, Sub-section 3 of Act XIV of 1920 and 
another, at any time thereafter, as and when he chooses. If one 
can institute a suit at any time he likes, what is the good of giving 
three months’ time as provided by Sub-section 3, Section 5 of the 


Sections 199 and 202 of the N. W.+P. Tenancy Act of 
1901 contained a similar provision as to. institution of a suit. 
It was held that if no suit was instituted within the time allow- - 
ed, a suit, instituted after the thre months’ time allowed, was to 
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be treated as time-barred. The ordinary period of limitation was Cva 
held to be suspended. See Banwari Lal v. Mst. Gopi’, also Ganga 
- Chamar v. Bindesari Rai’. 1 
Without deciding, definitely, the question of limitation, I mney 
. e s . . HARTHt 
am decidedly of opinion that the maintenance of a suit so as to J 
nullify the effect of Section 6 of Act XIV of 1920 is not per- Mamavro 
missible. R Bae 
On the merits, I agree with my learned brother that the mukerji, J. 
plaintiff has failed to prove the case set up by him. 
In the result, I agree in dismissing the appeal with costs. 
By THE Court—The appeal is dismissed with costs. 


Appeal dismissed 
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GHISIAWAN PRASAD and orHers (Defendants)* 
' Agra Pre-emption Act (XI of 1922), Sec. 5—Object and conditions of March 7 
—Declaration recognizing right of pre-emption—What amounts to so scan, J. 
—Refusal to purchase—Property sold to stranger—When plaintiff Kennari, J. 
estopped from pre-empting. 
Section $ of the Agra Pre-emption Act is mandatory and its 
object is not to find out the particulars or the incidents of the 
rule of pre-emption but merely to lay down the test whether a 
a : rule of pre-emption should be held to be applicable to the village 
or not. However vague the rule may be and in whatever 
imperfect form it may be recorded, if it amounts to a declara- 
tion recognizing the right of pre-emption, it would fulfil the 
conditions required by Sec. $. , 
Sections 14 and 15 are not exhaustive. Ranjit Singh v. 
Bhagwati Singh, I. L. R. 48 All. 491=24 A. L. J. R. 581 
followed. é 
A mere refusal to purchase need not in every case amount to a 
waiver of the right of pre-emption. If a co-sharer wishes to 
preserve his right of pre-emption in case of a sale, he should 
` not merely refuse to purchase the property on the ground that he 
had no means to purchase it, but he should make it cfear that 
he is reserving his right of pre-emption. Subhaga v. Mubam- 
mad Ishaq, 1. L. R. 6 All. 4631884 A. W. N. 17%, Kanhai Lal 
v. Kalka Prasad, I. L. R. 27 All. 670=2 A. L. J. R. 390, Munawar 
s Husain v. Khadim Ali, 5, A. L. J. R. 331, Naunibal Singh v. 
~: Ram Ratan, 14 A. L. J. R. 1138, Nathi Lal v. Dhani Ram, 15 
A. L. J. R. 315 and Shamsher Singh v. Peafe Datt, 16 A. L. J. R. 
7 - 683 referred to. 
Where in a pre-emption suit the wajibularz contained an 
entry “that at the time of transfer of the property of any 
, co-sharer other co-sharers have a right of pre-emption according 
to the rights and usage ofereligion” but it was found that as a 
ə *F. A. 407 of 1926 
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result of plaintiff’s absolute refusal to take the property on the 
ground that it was impossible for him to raise money, the property, 

3 was sold to defendant who was a stranger, beld, that there was 

a record of a right of pre-emption but the plaintiff was estopped . 
from going behind his refusal. 

First AppEAL from a decree of S. Marrra EsQ., Additional 
Subordinate Judge of Basti. 

Narain Prasad Asthana for the appellant. 

Kailas Nath Katju and Harnandan Prasad for the respon- 
dents. > 
The judgment of the Court was delivered by 

SULAIMAN, J.—This is a plaintiff’s appeal arising out of a 

suit for pre-emption. ‘The property in dispute was sold under 
a sale deed, dated March 18, 1924, for Rs.30,000. The plaintiff 
claimed that under Section 5 of the Agra Pre-emption Act which 
governs this transaction he had a right of pre-emption. The 
main defence to the suit was a denial of any right of pre-emption 
in that village, and also a plea that the plaintiff was estopped from 
pre-empting the property on account of a previous refusal. The 
learned Subordinate Judge has found both the points against 
the plaintiff and has dismissed the suit. 
- We are not prepared to accept the view of the court below 
that there is no right of pre-emption in this village. In the 
wajibularz of 1292 F. (1885) under the heading ‘custom of 
pre-emption’ we have an entry which has-been translated by 
the official translator as follows:— 

At the time of transfer of the property of any co-sharer 
other co-sharers have a right of pre-emption according to the 
tule and custom. 

This translation omits one word which has been read by the 
learned Subordinate Judge as ‘ mazhab °’, meaning religion. The 
entry would then read 

according to the rights and usage of religion. 

The learned advocate for the appellant says that the word: 
is * dehi ’, i.e., village, and says that the rights and usage of the 
village are referred to. We have not the original before us, 
but only a certified copy. If the word is ‘village’ then the 
learned advocate for the respondents concedes that the case would 
come directly under Section 5 of the Act. Assuming that the 


‘word is religion, there is undoubtedly a record of a right of pre- 


emption accruing on a transfer according to the rights and usage 
of religion. ` 

- Section § provides that if the village records a custom, con- 
tract or declaration recognising, conferring or declaring a right 
of pre-emption expressly or by necessary implication, whatever 
its extent and in whatever form it may be expressed, or imposing 


‘on a co-sharer desiring to transfer his interest in land an obligation 


to offer it to other co-sharers or forbidding co-sharers to transfer 
their interest in land to persons ‘other than co-sharers, the right 
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shall be ENIE to exist and under Sub-clause (2) such a record 


is conclusive evidence-of the existence of such right. The Section 
is thus mandatory. The object of the section is not to find out 
the particulars or the incidents of the rule of pre-emption, but 
merely to lay down the test whether a rule of pre-emption should 
be held to be applicable to the village or not. Once a rule of 
pre-emption prevails, that rule must be the one embodied in 


‘Section 12. It is therefore wholly immaterial for the purposes 


of the applicability of Section 5 to enquire into the constitution 
of the village or the class of co-sharers which existed at the time 
when the wajibularz was prepared. If the wajibularz does record 
a declaration recognising a right of pre-emption howsoever limit- 
ed in its scope, the entry is conclusive. Of course if the entry in 
a wajibularz expressly declares that no right of pre-emption exists 
or by necessary implication it negatives the existence of such a 
right, it would be difficult to say that there is a right. On the 
other hand, however vague the rule may be and in whatever 
imperfect form it may be recorded, if it amounts to a declara- 
tion recognising the right of pre-emption, it would fulfil the 
conditions required by Section 5. In the present case if the right 
had been confined to'the rights and usage of any particular reli- 
gion according to which such right could not exist, eg., the 
Hindu religion or the Christian religion, there would have been 
a contradiction in terms, and we might have been compelled to 
hold that the entry by necessary implication negatived the exis- 
tence of such a right. But the rule is not limited in that way. 
In these provinces’ the rule of pre-emption according to the 
Mohammedan Law is quite common. The Mohammedan reli- 
gion is at least one religion according to which a right of pre- 


Cry 


1929 
RAMESHAR 
PRASAD 
Ve 
GHISIAWAN 

< Prasap 


Sulaiman, J. 


emption can be exercised. The entry therefore is not absolutely i 


a contradiction in terms and although it is ambiguous it is capable 
of a meąning, viz., to lay down a rule of pre-emption according 
to the Mohammedan law. We therefore think that it is impossible 


- to take this case out of the language in Sub-clause (a) of 


Section 5, and we must hold that this village does record a declara- 
tion recognising a right of pre-emption. That being so, it is a 
conclusive proof of the existence of a right of pre-emption accord- 
ing to the rule laid-down in Section 12 of the Act. ‘The defend- 
ant-vendee is admittedly a stranger and the plaintiff would there- 
fore have a right of pre-emption if there were no bar of estoppel. 

We however agree with the court below that in this parti- 
cular case the plaintiff is estopped from: pre-empting this property. 


. The refusal of the plaintiff is based principally on the statement of 


Mr. Stern, who was examined on commission. The answers to 
the interrogatories sérved on him are to be found on pp. 8 to 17 
of the supplementary book. He has no longer any interest left 
in this property, and the learfted Judge has believed his state- 
ment in spite of the plaintiff's denial. We therefore accept the 


Civ 


1929 


RAMESHAR 


PRASAD 
v 


GHISIAWAN 


PRASAD 





Sulaiman, 


J. 


668 HIGH COURT f i [1929] 


statement of Mr. Stern as regards the circumstances preceding the 
sale. According to him there was a contract of sale of the 
village in various shares with different purchasers. Some of 
these made the purchases but others got further indulgence from 
time to time. The plaintiff, Rameshar Prasad, was one of these 
and had purchased a one-anna share. ~ Another prospective pur- 
chaser was Kishen Prasad Singh who wanted to take 3as. 6p. 
Kishen Prasad Singh had been given time which had been 
extended by four days more. On the fourth day, ie., March 4, 
1924,, Kishen Prasad along with Rameshwar Prasad (plain- 
tiff) went to Mr. Stern and asked for further time, but Mr. Stern 
refused to give any more time. Then he asked Rameshar Prasad 
to purchase that 3'¥4as. or any portion of it at the same price 
which was settled with Kishen Prasad but Kishen Prasad answer- 
ed that with great difficulty he managed to borrow money for 
purchasing 1 anna share and that it was impossible for him to 
raise any further sum to purchase another share. - It was after 
this refusal that Mr. Stern negotiated with Ghisiawan Pandey and 
Mahadeo Pandey, the vendees, and accepted their earnest money 
on March 6, 1924. The sale actually took place on March 18. 
We accept this statement as substantially embodying what actually 
happened. 

The learned advocate for the plaintiff contends that there 
can be no absolute refusal so as to operate as an estoppel unless 
there first has been a definite contract settled with a definite 
vendee for a definite price of the sale of a definite property and 
that no amount of refusal before such a complete contract can 
deprive the pre-emptor of his right of pre-emption. ‘He strongly 
telies on a number of earlier cases of this Court which no doubt 
lay down the rule in those broad terms. We may refer to the 
cases of Subhaga v. Muhammad Ishaq’, Kanhai Lal v. Kalka 
Prasad’, Munawar Husain v. Khadim Ali and other cases referred 
to therein. With great respect, we would say that the rule was 
laid down too broadly in these cases. There can be an estoppel 
under Section 115 of the Indian Evidence Act if the refusal of the 
plaintiff, has prejudiced the predecessor or the vendee and has 
induced them to act upon such representation and to compromise 
their positiog. We do not see why there should not “be a 
personal estoppel against the plaintiff on account of his own pre- 
vious conduct and unambiguous declaration. 

~ The learned advocate for the respondents has invited our 
attention to subsequént rulings of this Court where it has been 
laid down that in cases where the custom requires an offer to be 
made to the co-sharers in the first instance, such a custom is 
complied with as soon as the offer has been made even though ` 


no definite contract with a prospective purchaser has yet been 
L L. R. 6 All. 463=1884 A. W. N9 174 
"1, L. R. 27 All. 670=2 A. L. J. R. 390 35 A. L. J. R. 331 
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made. We may refer to the cases of Naunihal Singh v. Ram 
Ratan’, Nathi Lal v. Dhani Ram‘ and Shamsher Singh v. Peare 
Datt. But these cases turned on the particular language of the 


“wajibularz which recorded the custom. Of course, if a custom 


merely requires that an offer should be made to the co-sharers 
before a share is sold, the prospéctive vendor fulfils the condition 
by making the offer and obtaining refusal. Under such a custom 
it is no part of his duty to go back once more to the co-sharers 
after he has entered into a contract to restrain them. 

The present case is governed by the. Agra Pre-emption Act. 
Sections 14 and 15 lay down a rule under which notice can be 
given to co-sharers and cases where the right of pre-emption may 


‘be extinguished. Section 14, Sub-clause (2) clearly provides 


that the notice should describe the property to be sold and the 
name of the vendee and the price settled. But, in our opinion, 
these two Sections are not exhaustive and do not lay down the 
only rule of estoppel which can operate in pre-emption cases. 
That the Section is not exhaustive has been held in the case of 
Ranjit Singh v. Bhagwati Singh’. With that view we agree. if 
a notice as prescribed in Section 14 has been given, a mere failure 
to reply would extinguish the right; but it-does not follow that 
if no such notice has been given, there can never be a case in 
which there may be a similar estoppel. 

In our opinion every case must be considered on its own 
facts. A mere refusal to purchase need not in every case amount 
to a waiver of the right of the pre-emption: A co-sharer may 
not be prepared to take the sale direct, but may well be prepared 
to pre-empt the property -in case it is sold to a stranger. On the 
other hand, a waiver ‘of the right of pre-emption can also be 


- inferred from a clear, unambiguous and absolute refusal to pur- 


chase the property in any event. It seems to us that if a co- 
sharer wishes to preserve his right of pre-emption in case of a sale, 
he should not merely refuse to purchase the property on the 
ground that he had no means to purchase it, but he should make 
it clear that he is reserving his right of pre-emption. He can 
not be allowed to use unambiguous language | indicating an absolute 
refusal and yet make a mental reservation in his favour to the 
prejudice of the vendor. 

In the present case we are satisfied that the statement made 
by the plaintiff, Rameshar Prasad, to Mr. Stern under the 
special circumstances of this case and having regard to what had 
happened previoysly, amounted to an absolute refusal on his part 
to take the property on the ground that it was impossible for him 
to raise the money. This flat refusal induced Mr. Stern to enter 
into negotiations with the vendees, who acting upon such re- 


presentation -believed «that Rameshar Prasad had waived his 
W4-A. L. J. R. 1138 $[1918] 16 A. L. J. R. 683 
-"[1917] 15 A. L. J. R. 315 L L. R. 48 Al. 4912224 A. L. J. R. 581 
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right of pre-emption and that there was no longer any fear of 


‘such a suit. In our opinion the plaintiff is now estopped from 


going behind his refusal and claiming | a right to pre-empt the 
property. 

We accordingly uphold the decree of the court below and 
dismiss this appeal with costs. 


- Ap peal dismissed 


THE SECRETARY OF STATE FOR INDIA IN POUNGIL 
. (Petitioner) 
Versus 

HAR CHARAN DAS (Decree-holder) AND GULZARI LAL’ 
~-  (Judgment-debtor)* -~ - 
Provident Funds Act, 1925, Sections 2, 3 (1) and Rule EE 
deposits—Not liable to attachment, after retirement of contri-` 
butor, in execution of decree—Civil Procedure Code (Act V of 

1908), Sec. 60, Cl. (K). 

Where in execution of a decree against a retired clerk of the 
collector’s office, the lower court ordered attachment of the 
money. lying to the credit of the clerk in the General Provident 
Fund and directed the Pay and Accounts Officer to comply with 
Rule 10 of the General Provident Fund Rules and send the 
amount of deposit to the court, beld: 

(1) that the deposit in question was not liable to attachment 
in execution of a decree; ~ - 


(2)thar Rule 10 does not authorise the Accounts Officer to 
comply with a notice of attachment or to send the amount to the 
attaching court but merely to obtain orders ofthe administrator 
of the Fund. It is merely’ a rule of procedure directing the 
Accounts Officer how to proceed on receipt of a notice of attach- 
ment. It does not by its terms legalise a notice of attachment, 
or expressly authorise the attachment of. these Compulsory De- 
posits, or revoke- any statutory provision relating to, them. 
Devi Prasad v. Secretary of State for India in Council, 21 A. L. 
J. R. 454 and Jagannath Thirani v. Tara Prasauna Ganguli, 
I. L. R. 3 Pat. 74 followed. 

e Veerchand Nowla v. B. B. and C. I. Ry. Co., I. L. R. 29 Bom, 
259, C. D. M. Hindley v. Joynarain Marwari, I. L. R. 46 Cal. : 
962 and Secretary of State for- India v. Raj Kumår'Mukberjee, 
I. L. R. 50° Cal. 347, referred to. 
Civil REVISION from an order of F. RUSTAMJI po 5 Judge 
of the Court of Small Causes of Bareilly. 
Uma Shankar eure for the petitioner. -~ 
G. Agarwala, S. Slee and G. S. Ghatak for the epee 
parties. 
The following judgment was delivered by | ; 
Kenpatt, J.—This is an application unde? Section 25 of 
the Small Cause Courts Act for she revision of an order of the 
*Civ. Rev. 285 of 1928 
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Judge of the small cause court of Bareilly, directing the attach- 
ment of deposits amounting to Rs.450 in the execution of a 
„decree against one Gulzari Lal. The application however is made 
on behalf of the Secretary of State. 
Gulzari Lal was a clerk in the collector’s office in Pilibhit, 
and he was a subscriber to the General Provident Fund. He has 
now retired. A decree was obtained. against him .by one Har 
Charan Das in the small cause court of Bareilly and ‘it is in the 
execution of this decree that the present question has arisen. The 
Judge has complied with the decree-holder’s application to attach 
money lying to the credit of Gulzari Lal in the General Provident 
Fund, and an objection -was made by the Pay and Accounts 
Officer, U. P.-that the deposit was not liable to attachment. That 
objection has however been overruled by the court below. 
It has been pointed out by the learned Government Advocate 
that under Section 2 of the Provident Funds Act, 1925, a com- 
pulsory deposit is not 
until the happening of some specified contingency, repayable on 
, demand otherwise than for the purpose of the payment of 
premia, etc. 

and under Section 3(1) of the same Act a compulsory deposit 
shall not in any way be_capable of being assigned or charged 
and shall not be liable to_attachment under ‘any decree or order 
of any civil, revenue or criminal court in respect of any debt or 
liability incurred by the subscriber or depositor .... 

Under Clause (k) of Section 60 of the Civil Procedare 
Code again 


all compulsory deposits and other sums in or derived from any 
fund to which the Provident Funds Act, 1897, for the time 
-being applies in so far as they are declared by the said Act not 
to be liable to attachment, 

are specifically exempted from attachment. 


Five cases have been cited to support the contention that 

‘the compulsory deposit is not liable to attachment. In the cases 
of Veerchand Nowla v. B. B. and C. I. Railway Oe sae PN 
Devichand v. B. B. and C. I. Railway Company, C. D. M. 
Hindley v. Joynarain Marwari’, and Secretary of State for India 
v. Raj Kumar Mukherjee’ the attachment was disalloyed. These 
three cases have been distinguished from the present one by the 
Judge of the court below on the ground that the -Provident 
Fund. concerned was a Railway Provident Fund and was not the 
General Provident Fund. It is argued- here on behalf of the 
decree-holder that there is a special rule of the General Provident 
‘Fund which renders a compulsory deposit in that Fund liable to 
attachment. But ie may be said here that these-three decisions 
are by no means without value in the present cage, for they show 


1, L. R. 29 Bom. 259 - © *L L. R. 46 Cal. 962 
-a LR. 50 Cal, 347 
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that the sanctity attached by the Act to compulsory deposits as 
defined in the Act does not cease with the retirement of the 
contributor, or even at his death. The decisions relate to the 
period previous to 1925 which is the year of the current. Act But 
this is not a matter of any importance, as there has been no change 
in the Act of 1925 which affects any of the considerations in the 
present case. — i 
Of the two other decisions that have been referred to in 
argument, the lower court has mentioned the case of Devi Prasad 
v. The Secretary of State for India in Council’ but has refused 
to follow it on the ground that there is nothing-in the published 
report to show whether the deposits concerned in that case were 


governed by the General Provident Fund Rules or by some other . 


rules. I have sent for the paper book in the case and find that 
the contributor concerned was a clerk in the Accountant Gene- 
ral’s office and that he had been a subscriber to the General Pro- 
vident Fund. If this fact had been known to the Judge he would 
have been bound ,to follow that decision. The Patna case 
undoubtedly refers to a contributor to the General Provident 
Fund. It was suggested by Mr. Girdhari Lal Agarwala on behalf 
of the decree-holder that it may have been a case in which the 
contributor was still in service. From the fact however that the 
judgment mentions that the contributor was a nazir in the civil 
court, and that rule 10 of the rules regulating the General Pro- 
vident Fund was discussed and criticised, it is apparent that the 
contributor had retired, for rule 10 relates to “ withdrawals on 
retirement ” 

This brings me to‘rule 10 on which the decree-holder’s whole 
case is based. ‘That rule is to the following effect:— 


The amount which accumulates to the credit ‘of a subscriber 


in permanent employ shall, when he quits the service, become his 
property and shall be handed over to him unless the Accounts 
Officer has received notice of an attachment, assignmtnt or en- 
cumbrance affecting the disposal of the amount or any portion 
of it. Should such notice have been received the Accounts 
` Officer shall hand over to the subscriber only that portion of 
ethe amount which is not affected by the attachment, assignment 
or encumbrance and shall obtain the orders of the Government 
of Ipdia in the Finance Department as administrators of- the 
Fund regarding the disposal of the balance. 

It is argued that this rule legalises’ the attachmerit of the 
amount which accumulates in the General Provident Fund in 
spite of the fact that under Section 3 of the Act compulsory 
deposits are protected, in spite of Clause (k) of Section 60 of the 
Civil Procedure Code, and in spite of the decisions of the courts 
which have been already quoted to show that this protection 
extends to the period after the retirement of the contributor and 


even after his death. e 
. 8A LJ, R. 454 
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_ The effect of the rule is not altogether clear. The argument Crm - 
is that according to-it-the compulsory deposit becomes automati- {929 
cally the property of the contributor on his retirement and that | —— 
it is payable on demand. The rule however provides that the or Sra 
Accounts Officer shall not hand it over if notice has been received 
of attachment, assignment or encumbrance until the orders of Has Chanan 
the administrators of the Fund have been received. Clearly kendall, J. 
then the deposit does not become absolutely the property of the 
contributor on his retirement, nor is there any express provision 
by which the deposit is rendered liable to attachment. The 
utmost that can be said for the decree-holder is that the rule’ 
does contemplate that a notice of attachment may be received, 
and that it may be possible to infer from this that such a notice 
would be a legal notice. The lower court has requested the 
Pay and Accounts Officer -to 
comply with rule 10 of the Gagal Provident Fund Rules and 
send the amount of deposits Rs.450 here. 
But the rule does not authorise the Accounts Officer to 
comply with a notice of attachment or to send the amount to 
the attaching court, but merely to obtain the orders of the 
administrators of the Fund. The rule in short appears to be 
merely a rule of procedure directing the Accounts Officer how 
to proceed on receipt of a notice of attachment. It does not 
by its terms legalise a notice of attachment. Even if the express 
intention of the rule was tó legalise an attachment, it is certainly 
not clear to me that the, framers of the rule had any authority 
to override the provisions of the Act. Presumably the rules 
‘are framed by the Government of India, but it does not appear 
to me that they have statutory authority. It has been argued 
that statutory authority to these rules has been given by Sub- 
section (4), of Section 96B of the Government of India Act. 
That Sub-section confirms 
“all rules or .other provisions for operation at the time of the 
passing of the Government of India Act, ‘1919 whether made 
by the Secretary of State in Council or by any other authogity 
relating to the civil’ service of the Crown in India. 
But it is certainly open to question whether this expression is 
, sufficiently wide to cover rules regulating the General Provident 
Fund, I am decidedly of opinion that it is not, but it is not 
necessary for me to decide the point here because, as I have 
„already said, the rule itself does not appear to me expressly to 
authorise the attachment of these compulsory deposits or to 
revoke any statutory provision relating to them. 
I consider thereforé I am. justified in following the authority 
of the case, Devi Prasad +. Secretary of State for India in Council’ 
and Jegannaio Thirani v. Tara Ptasanna Ganguli® and holding 
- "L L. R. 3 Pat, 74 
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‘Cwm that the deposit in question is not liable to attachment. -I there- `” 


_- 1929 fore allow the application with costs, and set aside the order of 
the court below directing the deposits to be attached. 


SECRETARY Application allowed 
oF STATE : 
TM 
Har CHARAN 





Kendall, J. at < a 
ov. THE EMPIRE ENGINEERING Co., BRANCH OF THE 
eae. BRITISH INDIA CORPORATION, Lro., CAWNPORE - - 
(Plaintiff) 

March 16 versus $ 
Mrans, G. J THE MUNICIPAL BOARD, BAREILLY (Defendant)* 
MUKERJI H Contract Act (IX of 1872); Sec. 118—Contract with warranty for 

sale of goods—Warranty broken—Buyer’s right to refuse or accept 
goods—User of goods to be limited to trial—Compensation—When | 
cannot be claimed—Sec. 73—When plaintiff entitled to interest. 
Under Sec. 118 of the Contract Act when there has been a 
contract with a warranty for sale of goods, which at the time 
of the contract was not ascertained, and the warranty is broken, 
the buyer may accept the goods or refuse to accept them, when 
tendered. It is dpen to the buyer to keep the goods for a 
reasonable sufficient time in order to examine or try them in 

z order to decide- whether he would refuse or accept them. The 
user of the goods, however, must be limited to the trial and 
must not go beyond ‘that. - Where the buyer failed to give 

` notice of his intention to claim compensation as soon as he dis- 
` covered the fact that the warranty had been broken by delivery 
of an article that did not implement the contract, he was not 
entitled to any compensation nor to any refund of the part pay- 
ment made by him. 








APPEAL under Section 10 of the Letters Patent from ` a. 


judgment of the Hon’sie Mr. _ Justice ace (ASHWORTH, 
J., dissenting). : 

Kailas Nath Katju ‘for the applicant. 

Peary Lal Banerji and B. Malik for the opposite party. 

The judgment of the Court was delivered by’ 

Mears,C.J. * Mears, C. J.—This is the plaintiff’s appeal. His suit was 
practically dismissed by the court of first instance. On appeal 
by hinf and on a cross-objection put in by the defendant, the 
learned Judges composing the Bench hearing the appeal agreed 
in dismissing the cross-objection but differed as to the result 
of the appeal., The result was that both the appeal and the 
cross-objection ‘failed. It is against the ordet of the court dis- 
missing the appeal that the present appeal has been filed. 

A limited company, described aš “plaintiff”, brought the 
suit out of which this appeal ~ has, arisen for recovery of 
Rs.19,048-1-9, being the pricg of a motor lorry and a pumping 
apparatus supplied by it to the defendant, the Municipal Board 

*L. P. A. 45 of 1928 


an 
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of Bareilly. The plaint was a simple one. It stated that the CGvn 
- defendant, the Municipal Board of Bareilly, had purchased from {329 
the plaintiff the articles mentioned and agreed to pay the price 
in certain instalments detailed in the plaint. It further stated that EM?mr Ener- 
EERING Co. 
delivery of the lorry, the pumping apparatus and other imple- J: 
ments was made, all in good working order, on September 3, Municwat 
1921, but the defendant did not pay the balance of the price due Boano 





to him. He accordingly claimed the balance of the price with Mears, C. J. 
interest at 12 per cent per annum. 


The defence, so faf as it is now material, was that the lorry 
supplied was not “in accordance with the contract” and was 
on test found to have several defects in it and did not prove 
to be serviceable, that the plaintiff had agreed to supply a new 
lorry and one which would not consume more than 1% gallons 
of petrol in an hour, but the plaintiff supplied one which did not 
answer to the description. The defendant also pleaded fraud on 
the part of the plaintiff but did not furnish any particulars 
beyond what has already been stated in this summary of his case. 
The defence ended by saying that the contract was null and 
void and the plaintiff had no right to maintain the suit. The 
defendant also contended that he was entitled to a refund of 
the sum of Rs.5,000' which he had, admittedly, paid towards 
the price. The defendant however did aot pay any court~-fee and 
did not claim a refund. The liability of the defendant to pay 
interest was denied. 

It will be noticed that on the pleadings, as described above, 
the issues that arose in the case were the following:— 

1. Did the plaintiff agree to sell to the defendant a lorry 
of a particular description? If so, what were the particulars of 
the lorry agreed to be sold? i 

2. Did the lorry supplied answer to the description of the 
one agreed to be supplied? . 


3. If the lorry supplied did not answer to the description 
agreed upon, can the defendant réfuse to pay the price, having 
regard to the provisions of Section 118 of the Contract Act. 

4. .Is the defendant entitled to any and what comperfsation? 
How is the question of compensation affected by the fact that 
no notice under Section 118 of the Contract Act wds given? 

- §. Is the plaintiff entitled to any and what interest? 


Point No. 1 


It is common ground that in or about March, 1921 a 
canvasser for the sale of a lorry arrived on behalf of the plaintiff 
at Bareilly and had an interview, with one or more of the officers 
of the defendant Board. It has been agreed throughout that there 
was ño completed ctntract effected between the canvasser and 
the Board. The talk that to&k place at Bareilly was followed 

by a correspondence and it is to this correspondence alone that 
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we have to look, in order to: find out what was the contract 


between the parties. 
At p. 53 of the printed record is a letter dated March 21, 


Ememe ENct-"1921 by which the plaintiff offered to sell to the defendant a 


NEERING Co. 


Vv. 
MUNICIPAL 
` Board 


Mears, C. J}. 


particular kind of lorry. The plaintiff company said in this letter 
that it was confirming the verbal quotation of theirs, for a Ley- 
land road watering vehicle 
similar in every respect to that supplied to the Cawnpore muni- 
cipality as per specification herewith. ; 
: The price to be charged was Rs.20,000 for the lorry and 
Rs.2,000 for a’ rotary filling pump, fitted and complete. No 
specification, it appears, arrived- with the letter. The letter that 
was actually received by the Municipal Board does not contain 
„the words to be found below the body of the letter and ‘after 
the word “enclosure”, viz., “ Specification and catalogue 21”: 
The letter received by the Municipal Board is printed at p. 57 
of the record. Both the letters say that the plaintiff enclosed a 
data sheet 4A and catalogue No. 18 as mentioned in paragraph 2 
of the letter. The specification to be found at the bottom of 
the letter printed at p. 53 stated that the lorry to be supplied 
was to be “ reconditioned type—4 ton” and that the chassis was 
suitable for carrying a total load, including the body, of 4% 
tons. The defendant’s suggestion is that the plaintiff, deliberate- 
-ly omitted to send, for the information of the defendant, this 
specification which, he said, he was sending; the intention being 
that the defendant should be kept in ignorance of the fact that 
the lorry to be supplied would be a “reconditioned one” and not a 
new and hitherto unused one. It has been stated, and we may 
accept it as a fact, that in the period following upon the close 
„of the War a very large number of motor vehicles of all classes 
were returned to the original makers, and having been overhauled 
by them, were put upon the market under the description of 
“ reconditioned ” cars and lorries, and as evidence of the faith 
of the manufacturers that they were as good as new, they carried 
with them the same guarantee that was given to new cars. 
Assuming that the plaintiff was dishonest enough intentionally to 
omit the specification and was dishonest enough to omit to send 
catalogue No. 21, which was ‘really a catalogue of “ recondi- 
tioned ” lorries, the fact remains that this letter of March 21, 
1921 did not propose to supply to the defendant any lorry of 
any description beyond “ similar.in every respect to that supplied 
to the Cawnpore municipality”. “The data sheet 4A and the 
catalogue No. 18 which are on the record were specifications of 
new lorries which the Leyland Company were prepared to supply. 
At p. 110, there are descriptions of different kinds of lorries suited 
for different purposes and priced differently. These documents 
would afford an indication of theetypes of chassis and ‘completed 
vehicles. manufactured by Leyland and Co., but would give no 
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indication of the quality of a reconditioned lorry, which must, 
by the nature of things, vary in each case with the amount of 
previous use, and the care taken in reconditioning. 


One matter of great importance was however apparent to 
- any one who considered these documents, and that was that the 
prices shown for the cheapest vehicle of the size required, would, 
together with freight, insurance and customs duty, far exceed 
the sum of Rs.20,000, which was the original offer of the plain- 
tiff. The cost has been approximately worked out on the 
customs duty, freight and insurance prevailing in 1921, and there 
can be no doubt that a new vehicle would have cost delivered in 
Bareilly a sum of not less than Rs.25,000, that is, Rs.6,200 more 
than the defendant eventually agreed to pay over a period of 
deferred instalments. ; 


The executive officer of the municipality said that the can- 
vasser never told him that the lorry to be supplied would be a 
reconditioned one, equally, and most important, he did not say 
that there was any agreement at any time that the plaintiff was 
to supply and the defendant to receive a new lorry. It is evident 
that a new lorry never formed the subject of discussion, but the 
emphasis was laid by the canvasser that the lorry which his firm 
proposed to supply would be in all respects similar to that 
supplied to the Cawnpore municipality. Neither the executive 
officer nor any member of the Board, in the negotiations that 
followed, communicated with the Cawnpore municipality, nor 
did they send, as they. might easily have done, someone with 
mechanical knowledge to Cawnpore to inspect the vehicle. At 
a very much later stage, when the controversy had arisen, the 
executive officer did apply to the Cawnpore Municipal Board and 
was told that the lorry that they had was a new one. This 
answer was based upon a misapprehension and referred to a subse- 
quent ptirrchase of a new lorry made in April, 1922 by the 
Cawnpore Board. 


The plaintiff examined one Mr. Capelcure. He had no 
personal knowledge of the transaction, but by means pf the 
“ vehicle stock book ” which recorded the history of each chassis, 
and other documents, he was able to say that the lorry supplied 
to the defendant was exactly ‘similar to that supplied to the 
Cawnpore Municipal Board. He also said that these lorries were 
reconditioned ones and described the meaning of the term. The 
books of the Company were not only in court when Mr. Capelcure 
was examined but they were specially summoned later for 
‘inspection by- the`defendant and they were produced in court. 
The plaintiff’s counsel made an appointment to inspect them. 
Whether he ever didesō is not known, but no steps were taken 
thereafter to challenge the acowracy of the statements of Mr. 
Capelcure by inviting the attention of the court to the entries 
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in the books. They recorded the receipt of individual chassis 
from England separately numbered and the persons or firms 
to whom they were ultimately sold by the defendant. 


To return to the question of the bargain. It is clear to us 
that the plaintiff never agreed to supply a new lorry and there is 
no reason to believe that the defendant Board expected to get a 
new article. We have pointed out that nobody, on defendant’s 
behalf, had the courage to say that the plaintiff’s representative 
agreed to suply a new lorry and there is nothing on the record 
to show that the plaintiff agreed to supply a new vehicle. It is 
noteworthy that the Chairman of the Municipal Board does not 
verify paragraph 14 of the written statement, in which he says 
that the bargain was for a new lorry, from his personal know- 
ledge. We have also pointed out that due consideration of the 
enclosures of the plaintiff’s letter of March 21, 1921 would have 
shown that the cost of a new lorry of four tons would have been 
far in excess of Rs.18,800, the price finally agreed. Some em- 
phasis has been put upon the fact that the defendant in his letter 
dated November 23, 1921 wrote to the plaintiff that the lorry was 
not working satisfactorily and stated that some men had told 
him that the article was a second-hand one. In reply to this 
letter, which will be found at p. 5 in the typed documents 
supplied as a part of the record to us, the plaintiff did not say 
anything as to whether the lorry was a new one or a second-hand 
one. It is urged that the plaintiff, purposedly, avoided commit- 
ting himself in writing on the point and that the defendant was 
under the impression that he had bargained for and expected to 
get a new lorry. There may be some force in this argument but 
it does not go far enough and does not establish that the bargain 
between the parties was for a new lorry. We have already said 
that the executive officer, who is supposed to have sent the letter 
at p. 81, was unable to say that he had bargained with the plain- 
tiffs man for a new lorry. It may be that the defendant’s 
officers did not understand clearly what was meant by a recondi- 
tioned lorry or it may be that there was no mention whatsoever as 
to whether the lorry to be supplied was to be a new one or a 
reconditioned one. In either case, there is no sufficient evidence 
to establisly that the bargain was for a new lorry. In the cir- 
cumstances, we have no hesitation in holding that all that the 
plaintiff offered to sell was a lorry “similar in every respect to 
the one supplied to the Cawnpore Municipal Board” and that 
the Cawnpore lorry was in fact a reconditioned ene and was the 
standard and basis of the contract. 


Point No. 2 E 


The next question is whether the Idtry actually supplied 
answered to the description of thê one agreed to be supplied. We 
have already mentioned that Mr. Capelcure. with the assistance 
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“ reconditioned ” lorry to the Cawnpore municipality and to 
the defendant. There is no evidence to contradict him. The 
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defendant was put in possession of the plaintiff’s records and peak Enot- 


books, and if he had so chosen, could have found out the truth 
about the history of the lorry. In the circumstances it must be 
held that the plaintiff did carry out the contract in accordance 
with its terms. 

It was urged upon us that the defects which this machine 
was alleged to possess were in themselves so serious that the 
defendant was entitled to reject the lorry even though he had 
accepted it and used it for many months. It is desirable that 
we should say atonce that in our view there is no-evidence of any 
value that the machine was in any sense defective. In reply to 
a complaint of November 19, 1921 that the motor lorry was not 
working satisfactorily, a representative of the plaintiff attended at 
Bareilly and inspected it. We must keep distinct the motor 
lorry and the connected pumping apparatus. The expert found 
a condition of neglect as regards the machinery of the lorry, but 
nothing there points to any mechanical trouble. As regards the 
pump, there is a statement that the pump was not working satis- 
factorily but that this was rectified, and the report of the expert 
added that the chain which worked the pump had broken several 
times. The last paragraph which deals with the contact breaker 
indicates that the cylinders may have been missing fire, but 
whatever adjustment the contact breaker Feqinted was such as 
might happen to any car. 

The complaints at pages 8§, 87 and 89 relate to trouble 
with the pumping machine alone, and it is noteworthy that in 
the defence to the suit no complaint whatever has been made as 
to the efficiency of the pumping mechanism. It is quite possible 
that the Municipal Board, when they commenced to use the 
combined lorry and pumping apparatus, found that as the engine 
of the lorry had to be employed fof the pumping machinery also, 
that it did put a considerable strain on the engine of the lorry, 
and indeed there was a suggestion carried into effect that a 
different mechanism to the chain gear, which coupled up the 
engine to the pumping apparatus, should be used. The memo- 
randum at page 91 is not a very intelligible document, and 
nobody has been able to explain what precisely the writer thought 
were the defects. It is suggested that’ the plate on which the 
magneto rests was broken, but if so it may very well have been 
broken by the toncussions of the rough roads, and it is to be 
noted that the car had on this date, August 8, 1922; been 
delivered nearly 12 shonths. *Nobody has been able to tell us 
what the phrase “ thg screens are so wide that there is a great 
deal of evaporation of petrol” ngeans. The letter at page 101 of 
November 9, 1922 does not specify what the defects were which 
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the motor lorry was supposed to have, but lays stress at its 
consuming more petrol than had been “given out” by the 
Empire Engineering Co. In support of the allegation that this 
was a defective machine, certain technical evidence was given. 
At page 24 will be found the interrogatories with their answers 
given by Lachmi Narayan Ashiq, who was the head clerk of the 
correspondence section in the Empire Engineering Co. We are 
doing him no injustice when we say that we cannot regard him 
as a man possessing any technical knowledge whatever, and his 
answer to interrogatory No. 13 demonstrates it. He says: 

“The magneto has totally failed”. Even if that were the 
fact, a new magneto is procurable for a very small sum, and if 
he had in fact taken down the magneto and examined it, as he 
should have done, he would, had he possessed the necessary know- 
ledge, have been able to locate the mischief in the magneto, and 
to say whether it arose from some fault in the armature or in 
the make and break, or some other working part. Nobody has 
been able to say what “the face of the butterfly of the car- 
buretter has been spoilt” means, but if it means that the 
carburetter needle which closes the outlet orifice of the petrol 
could not be adjusted accurately enough properly to regulate 
the supply of petrol, that defect, which may happen to any 
machine in the course of 12 months’ use, could have been. remedied 
in a few minutes and at a trifling expense. 

The next complaint is that the teeth of the pinion of the 
gear box had been spoilt. That is obviously a matter for which 
the plaintiff could not be held liable, and points to roughness 
of handling in the changing of gear. 

The next assertion is that the piston rings of cylinders 
Nos. 1, 2 and 4 have become “loose”, (sic) owing to which 
petrol comes into the engine and stops the lorry. Mr. Lachmi 
Narayan could hardly have meant that by reason of the piston 
rings not being sufficiently. tight in the cylinders, petrol came 
into the engine. Possibly he is referring to oil leaking past 
the piston rings. Here again we are dealing with a machine 
that has been in the possession “of various drivers of the Bareilly 
Board and if by neglect, sufficient oil was not periodically supplied 
to the sump, there would be increased friction in the cylinders 
which wo d have a tendency to increase the wear and thus 
lower the compression of the cylinders, which is really the defect 
which the witness is trying to describe. If these défects had 
existed at the time of delivery by reason of the „past use of the 
lorry, the absence of proper compression in these “cylinders would 
have been the easiest thing to detect. It would have been 
apparent on every one of the hundreds of- occasions on which 
the starting handle was used. 

He then says: “ The upper wirings of ‘the plugs are damaged 
and do not work on account of shock.” We guess this to 
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mean that the insulation: of ‘each of the four high tension wires, Civa 
‘which run from the magneto to the sparking plugs, has perished jy, 

or split and: therefore does not convey the spark from the magneto —— 

to the plugs. In this country especially, insulation is a thing ee Apo 
which perishes rapidly, and a renewal- of these four high tension a 
wires if they cracked was an ordinary and essential matter of Municrrat 
upkeep involving the expenditure of a few annas and less than Boar? 
ten minutes’ work. ' Mears, C. J. 

We skip over a passage about the alleged inability of the 
lorry to.carry as much weight as it did before, with the remark 
that there has never been the slightest suggestion of any weakness 
in the frame of the-chassis and is in itself absurd. 

The witness makes the remarkable statement that the defects 
to which he spoke were mostly. caused by fire. It is true that 
if this chassis had been involved in a fire, the heat might have 
affected the shellac which encases the armature winding, but if 
that were ‘so, one would hardly expect the car ‘to have been run 
from September, 1921 for many months. Fire éould not con- 
ceivably ‘have brought about damage to the teeth of the pinion 
of the gear box, nor have caused the piston rings in cylinders 1, 
2-and 4 to have become “ loose ”. 

Rahim Bakhsh, another man who had been in the employ 
of the Empire Engineering Co., says that he examined the lorry 
some two months before giving evidence. 

No defects existed in ‘the ‘engine, differential and gear box. 
The magneto gave a’ very weak spark owing to which the lorry 
could.not start. Pistons Nos. 1, 2 and 4 of the cylinder were 
leaky, which caused the mobile oil to come out. 

By that the means no doubt caused, the lubricating- oil to 
rise into the head of the cylindex— 

I found no other defects. | These defects _ disappeared after I 
had executed the repairs. 

We. pause for a ‘moment to consider that last statement, 

because we attach no value whatever to the evidence of this 
witness. We agree that he may without difficulty have, by 
proper adjustments and cleaning, made the magneto give an 
efficient spark, but it is impossible that, if pistons Nos. 1, Z and 4 
fitted loosely in the cylinders, he could have done anything to 
them ‘at Bareilly which would have made their condtion better. 
That was a workshop job and involved the boring out not only 
of the three. but of all the four cylinders and the fitting of larger 
pistons. 

_ Another remark, by which one can estimate the value of 
the evidence of ‘this witness, is that at the bottom of page 32, 
where he infers from the fact that. the grease and oil in the 
differential and the gear box were in good condition, that this 
showed that the lorry had not been much used.: The fact of 
course ‘being that grease and oil should be periodically renewed, 
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and gives no indication of the amount of mileage of the particular 
vehicle. 

The real reason, in our opinion, why the Board wished to 
get out of their bargain was because they found the running of 
this lorry more expensive than they had contemplated and because 
they had no one on the Board who possessed any mechanical 
knowledge at all. They were entirely in the hands of whatever 
driver happened at the moment to be in their employ. 

It is important also to notice that even as late as July 26, 
1922 the Board was actually asking for time for payment, which 
they were not then in the least disputing, and saying:— 

We hope to clear off the account in the early part of August, 
1922. 

In the written statement the defendant pleaded that the 
lorry supplied was an old one. ‘The translator of the High Court 
translated the vernacular word as “used” lorry. The learned 
Judge of the court of first instance framed the third issue at 
page 5 as follows:— 

Was the lorry an old one not according to contract...... 

In the course of the trial, however, the defendant’s case 
underwent a definite change. The defendant set up the plea, 
through his evidence, that the lorry was one of those that had 
suffered damage by fire, in a motor exhibition held in Delhi, in 
1921. The evidence consisted of the statement of three witnesses 
who were not examined before the court. Their evidence on 
commission could hardly be satisfactory to the Judge or Judges 
trying the case. The court of first instance could not make up 
its mind as to whether the witnesses were really telling the truth. 
The Judge simply said: ` 

Probably, the one in question is one of the burnt lorries. 

We have examined the evidence of these witnesses and we 
find that the evidence leads nowhere. A chassis may of course 
be totally destroyed by fire or it may be damaged to a negligible 
extent and even if we accepted the evidence of Rahim Bakhsh, 
he limits the damage by fire to the radiator, the steering wheel, 
magneto and tyres, all of which according to him were replaced 
except*the magneto. 


Whilst Lachmi Narayan Ashiq in his answers to questions 6, 
7, 8 and 9 And Rahim Bakhsh in his answers to questions 5 and 4 
may have been speaking the truth with regard to some repairs 
that were done to some chassis of the defendant which caught 
fire at the Delhi show, we are of opinion that the history of the 
movements of this chassis was satisfactorily ‘traced out by 
Mr. Capelcure, and that it never was on exhibition at Delhi. 
Even if we are wrong about this, the damage however alleged to 
have been done was of the most trifling „description, and the 
chassis could without difficulty have been made as good as new 
by the replacements which according to the witnesses were in 
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fact made. 

' We are of opinion that the Judge was wrong in believing 
that the defendant ever raised any question in his written state- 
ment of the chassis having been burnt. We hold that the lorry 
delivered in September, 1921 was in all respects a machine in good 
order and condition, free from all-defects, and in all respects 
answered to the contract. 


Point No. 3 


Supposing that the lorry delivered to the defendaut did 
not answer, in its entirety, to the article ordered, the defendant 
had every right to refuse to accept the article. He could use 
the article sufficiently long to find out whether it answered or 
not to the description ‘of ‘what he. wanted. Section 118 of the 
Contract Act lays down the law on the point and the illustra- 
tions make the law absolutely clear. That Section briefly lays 
down that when there has been’ a contract with a warranty for 
sale of goods, which at the time of the contract was not ascer- 
tained, and the warranty is broken, the buyer may accept the 
goods or refuse to accept them, when tendered. It further lays 
down: that it is open to the buyer to keep the goods for a reason- 
ably sufficient time in order to examine or try them in order to 
decide whether he would refuse or accept them. The user of the 
goods, however, must be limited to the trial and must not go 
beyond that. Such being the law, when the lorry was placed 
in the hands of the defendant, it was. the latter’s duty to have it 
thoroughly examined, and, if necessary, by an expert. After 
examination, the defendant could decide either to keep it or to 
return it. If however he kept it for a period longer than it 
was necessary to keep it for the purpose of ascertaining whether 
it answered or not to the contract, he lost his right to return it 
or to refuse to pay the price. 

On behalf of the respondent, reliance was placed on English 
law and it was argued that there is a difference between a “ condi- 
tion” of a contract and a warranty. It was urged that where 
the condition of a contract is broken, there can be no contract 
at all- It is however to be pointed out that our Indian lew has, 
deliberately, we must take it, avoided the distinction between a 
condition and a warranty. The illustrations given under Section 
118 will make the matter clear. ' In illustration (c), B makes 
two pairs of shoes for A by A’s order. A tries both, but uses 
one pair more than a mere trial requires. The shoes do not fit 
him. He cannet return the pair which he has used more than 
was necessary for the purpose of a trial. He must keep them 
and pay for them.. |The other pair he can. return.’ It was cer- 
tainly a “condition ” to the acceptance of the shoes by A, that 
the shoes should fit.” It may very’ well be said that it was a 

. o e 
condition of the contract that the shoes should fit the person 
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ordering them. Yet the case is put under Section 118 as fully 
covered by it. We are governed by the Indian law and must 
decide the case in accordance with its principles. 


Then it was urged that’ as the defendant ordered a new lorry 
and'he got a second-hand one there could be no contract, in 
law; if the parties were ‘not agreed as to what was to be supplied. 
On the facts, we have found that such was not the case. The 
defendant never stipulated for a new lorry, nor did the plaintiff 
firm ever promise one. 


Supposing, however, that the defendant expected a new 
lorry and was given a reconditioned one. Even then Section 118 
would apply. He could only ‘expect’ what he had bargained 
for. There was the lorry before the defendant and he had every 
opportunity and right to have it thoroughly examined. Further, 
if there was a breach of the warranty, on the ground that the 
lorry was not a new one, the defendant could claim compensa- 
tion, provided he gave notice of his intention to claim compensa- 
tion within a reasonable time, after discovering the breach of 
the warranty. That was, under the law, the defendant’s only 
right: after he had accepted the goods after an exercise of his 
right of acceptance or refusal. The defendant now cannot refuse 
to pay for the goods which he has kept and used. 


“Point No. 4 


In dealing with point No. 3, we have already dealt with 
the question of compensation. “The question of compensation 
was not definitely raised. The defendant said in paragraph 16 
of the written statement that he was entitled-to a refund of the 
part payment made by him. We have already said that the 
defendant did not claim the amount as a set-off for his counter 
claim, nor did he pay any court-fee on it. 


On the merits, however, the defendant has no case. It was 
incumbent on him to give notice of his intention to claim com- 
pensation, as soon as he discovered (if ever) the fact that the 
warranty had been broken by delivery of an article that did not 
implement the contract. The defendant is not entitled to any 
a acres nor to any refund of any part of the price paid 

y him. 


Point No. § 


' The question of interest has not been discussed before us. 
It arose, because there is the claim for interest, and the defence 
was that no interest was payable. ‘The contract has been broken 
and the plaintiff is entitled to interest by way of damages under 
Section 73 of the Indian Contract Act. The rate of interest is 
reasonable, being 12 per cent per annum. We allow the plaintiff 
interest at the rate claimed, by way of damages. 

The result is that the appeal succeeds, the decree of the court 
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below’ and of ‘this Court:are: modified andthe claim is decreed in Cv 
full with costs throughout.’ Intérest on the amount of the claim 1929 
will be paid at 6 per cent per annum. from the date of the insti- 

tution of.the suit till realization, and the costs will bear interest = 
at the same rate from this‘date till realization. 


i peal allowed Moers 
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Mears, C. J. 
NASRAT ALI (Defendint) Cw 
Versus 1929 





RUDRA NATH (Plaintif) AND NOT“ 
Pre-em ption—Defendant-vendee an exproprietary tenant in the mahal March 6 
in which property sold was situate—Agra Pre-emption Act, Sec. 9 5. snan, Ji 
—Defendant entitled to resist suit ‘under—Land Revenue Act (III Kxwvaxu, J. 
of 1901), Sec. 106-——-What does not amount to perfect partition. 
Where in a pre-emption suit, plaintiff's witness stated that 
the village had been partitioned into six complete pattis and 
one joint patti and the defendant was an exproprietary tenant 
in the mahal in which the property sold was situate, beld, 
that the partition was not a perfect partition under Sec. 106 of 
the Land Revenue Act and the defendant was entitled to resist 
the suit for pre-emption under Sec. 9 of the Pre-emption Act. 
SECOND APPEAL from a decree of Basu -TRILOKI Naru, 
First Additional Subordinate Judge of Cawnpore at Fatehpur, 
confirming a decree of Basu MATAN, DAYAL, Munsif of 
Fatehpur. 
M. H. Faruqi for the appellant. 
K. C. Mital and H. C. Mukerji for the respondents. 
The judgment of the Court was delivered by. 
SULAIMAN, J.—This is a defendant’s appeal arising out of a Sulaiman, J. 
suit for pre-emption. One of the pleas raised in defence was 
that the defendant was an exproprietary tenant in the mahal in 
which the property sold was situate, and the suit for pre-emption 
against him did not lie. The suit has been decreed by both the 
courts. The learned Judge has remarked that the plaintiff’s 
witness, Tajammul Husain, has . stated that the village ‘is 
divided by perfect Partition into six pattis’, and then gone on 
to say that ‘ the share sold is in patti Ghissa, and the exproprietary 
holding of the defendant-vendee is in patti Ali Bakhsh’. He has 
thus thought that when a village i is divided into several pattis by 
perfect partition, each patti is practically a separate mahal and 
the defendant is a stranger ‘to ‘the mahal. The whole finding is 
based on an entire misconception -of what a+perfect partition is 
as well as of the evidence of Tajammul Husain, Tajammul 
Husain only said that the village is divided into six complete pattis 
and one joint patti. ‘The learned Judge mistranslated the words 
and put in ‘perfectepattis’ instead of ‘complete pattis’ in his 
notes. ` He has then misinterpreted it by thinking that the witness 
*S.' A. 257 of 1927 
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stated that the village itself has been divided by perfect partition 
into six pattis. The witness said nothing of that kind. What 
he stated was that the village has been partitioned into six com- 
plete pattis and one joint patti. Such a division is not a perfect 
partition under Section 106 of the Land Revenue Act. There is 
thus only one mahal and in that mahal the defendant is an ex- 
proprietary tenant. He is entitled to resist the suit for pre- 
emption under Section 9 of the Agra Pre-emption Act. The 
appeal is accordingly allowed, and the decrees of the courts below 
are set aside and the suit dismissed with costs in all courts. 


Appeal allowed 


KRISHNA KUMARI DEVI (Plaintiff) 
VErSUs 
BHAIYA RAJENDRA BAHADUR SINHA DEO anp 
ANOTHER (Defendants)* 
Oudh Settled Estates Act, 1900, Sec. 18—Grant or bequest of a bare 
life-interest—Void—Nature of the estate under the Act. 

Under the Oudh Settled Estates Act of 1900, the interest of 
an owner of a settled estate is not strictly either an estate for 
life or an estate of inheritance. It is a statutory estate which 
in its incidents partakes of the nature of both. A devise of a 
„bare life-interest in a settled estate which does not carry with 
it the leasing powers provided for under the Act nor allows 
the life tenant to become a fresh stock of descent is wholly 
invalid in view of Section 18 of the Act. 

APPEAL from a decision of the Chief Court of Oudh, at 
Lucknow. 

W. H. Upjohn, K.C., L. de Gruyther, K.C., A. M. Dunne, 
K.C. and W. Wallach for the appellant. 


H. P. Macmillan, K.C., Sir G.. R. Lowndes, K.C., K. Brown 
and L. M. Jopling for the fespondent, 
The following judgment was delivered by 
Lorn BLANEsBURGH— The sole question for decision on this 
appeal is whether a devise of the estate of Bhinga in Oudh made 
y the will of a former Raja of Bhinga in favour of his daughter- 
in-law, the plaintiff-appellant, is invalid in view of the provisions 
of the Oudls Settled Estates Act, 1900, to which, at the testator’s 
death, although not at the date of his will,. the ‘devised property 
was subject. By a judgment and decree of the court of first 
instance of the Chief Court of Oudh, affirmed in this respect 
by a judgment and decrée of the court of first appeal dated 
December 20, 1926, the devise has been held to be invalid. 
Hence the present appeal by the devisee. 
The testator, Raja Udal Pratap Sinha Deo Somyaji, was the 
last male holder of the estate of Bhinga. “He was a talukdar 
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and his name is entered in Lists 1:and 2 prepared under Section 8 
of the Oudh Estates Act I of 1869, to which it will be convenient 
to refer as the Act of 1869.- In 1906 the Raja was desirous that 
his Mahal Bhinga should. become:a settled estate subject to the 
provisions of the Oudh Settled Estates Act, 1900—an Act which 
similarly will be referred to.as the Act of 1900. He was in 1906, 
and he remained until his death, owner of two other Mahals 
—Mahal Lakma and Mahal Usraina—and also of certain furniture 
and moveables. Over these further properties he was then, and 
apparently he desired to remain, possessed of full disposing 
power.’ It was only the Mahal Bhinga that he was desirous of 
bringing under the restrictions of. the Act of 1900, and his appli- 
cation, to the Local Government Board related to that Mahal 
alone. The. application—one. for permission to declare that the 
Mahal might in future become a settled estate held subject to 
the provisions of the Act of 1900—was.made in the same year, 
1906. In final response to it, the Local Government Board by 
notification dated April 24, 1908,.granted the permission asked 
for, and the Raja.on May 21, 1908, by. a statutory declaration 
made irrevocable and duly registered and published on Septem- 
ber 5. following, declared that the Mahal Bhinga should thereafter 
be held subject to the provisions of the Act of 1900. And such 
was its position at his death on July 13, 1913. 

The will of the Raja in which is contained the devise of the 
Mahal now disputed was executed. by him on the 17th and 
registered on June 22, 1907—that is to say, while his application 
to Government was still in suspense. 

On this circumstance has been based a contention for the 
appellant which, although less strongly. urged than others pre- 
sented, on her behalf, may, not inconveniently, be dealt with at 
once, being; as it is, first in logical order, and involving, as it does, 
no other, considerations than such as are peculiar to itself. The 
contention is that the validity or otherwise of the devise of Mahal 
Bhinga to the appellant must be determined regardless of the 
provisions of the Act of 1900, inasmuch as only at a date subse- 
quent to the execution of the testator’s will did the Mahal.in any 
way become subject to the provisions of that Act. 

. Their Lordships were not impressed by. this congention any 
more than had been either of the Indian courts. It may, indeed, 
they think,’ be summarily disposed of by reference merely to the 
well-known rule that the will of this testator without, as is agreed, 
any intimation there to be found of any contrary intention, must 
in relation to the property comprised ‘in it be regarded as speaking 
from his death, and its validity with reference to the devise of 
any particular property thereby made must depend upon the 
testator’s statutory os other lawful: disposing power over that 
property at that time. | e. . 

In the, present- instance, however, their Lordships are not 
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required, in this matter, to have recourse to general principle. The - 
testator, and in a sense fatal to this contention of the appellant’s, 
has disposed of it himself. Having recited at the outset of -his 
will that he was a talukdar within the meaning of the Oudh 
Estates Act, 1869; that he had recently applied for permission 
to declare that his estate of Bhinga should in future be held 
under the provisions of the Act of 1900; that his application 
was then still pending and that permission had not hitherto been 
either granted or refused, the testator proceeded to declare that 
in exercise of inter alia the testamentary powers conferred upon 
him by the Act of 1900 (if the same should be applicable) he 
was desirous of providing for the devolution and application of 
all his property, movable and immovable, including his estate 
of Bhinga, whether the permission aforesaid should be granted 
or refused, and whether in the former case the statutory declara- 
tion in pursuance thereof should or should not be executed and 
registered. And thereafter follow the dispositions of his will, 
including that now in debate. 

It would be difficult, their Lordships think, to frame a form 
of exordium more clearly indicating that, in full view of the likeli- 
hood that the Mahal Bhinga might before his death become 
subject to the Act of 1900, it was the testator’s desire that his 
dispositions thereof should nevertheless, in that event, have effect 
to the fullest extent thereby permitted. And it is not incon- 
sistent with this view of the words he uses that the testator 
may well have supposed that the effectiveness of these disposi- 
tions would in no way be impaired by the Act. 

In the result, therefore, whether this first contention of the 
appellant’s be tested in the light of general principle or whether. 
its soundness be checked by reference to the particular terms of 
the testator’s will, the result is the same. And it may be expressed 
in the words of the learned Trial Judge. The will of the Raja, 
so far as it devised to the appellant an interest in the Mahal 
Bhinga, cannot “ be considered to be operative except in so far 
as it conformed to the provisions” of the Act of 1900. How 
far then was this devise conformable to these provisions? That 
is the question which has now to be answered. 

And fist as to the gift itself. Its precise effect will not be 
missed if it be read with this preface, viz., that the property 
referred to in the course of it has: been previously described by 
the testator as “all my property and estate whatever and where- 
soever situate,” and that thé gift in the events which have 
happened became operative, if it has any validity at all, upon the 
death on April 30, 1926, of the testator’s widow, to whom by 
the clause immediately: preceding, and by*the same form of 
words, had been given an interest in the property for her life. 
The actual words of the gift are eas follows:— 

And subject as aforesaid I give devise and bequeath my 


s 
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~ said property and estate to Kumar Rani Srimati Krishna Kumari 
” Devi, my`daughter-in-law, the wife of my only surviving son 
„and heir for and during the term of her natural life but so 

that she shall have no power under any circumstances by sale, 
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alienation, mortgage or otherwise, to dispose of or incumber Kumart Devi 


the whole or any portion of my moveable or immoveable property 
for any period extending beyond the term of her natural life, 
And the gift over may not be without importance. 

And upon her death in default of an adopted son if authorised 
by her husband to adopt a son I direct that my said property 
and -estate shall descend to the perso or persons then living 

` who under the provisions of the said Act I of 1869 would be 

entitled to succeed thereto on the failure or determination of 
the limitations hereinbefore contained. 

The testator has not, it will be seen, dealt with Mahal Bhinga 
separately from property over which in every event his powers 
of disposition were unfettered. The Mahal is included in a 
general residuary bequest. Further, he has phrased his gift to 
the appellant in terms ‘identical with the immediately preceding 
gift of the same property to his widow. In this, he has apparently 
considered himself at liberty to disregard the great difference, 
which, as will be seen, is made under the Act of 1900 between 
a testator’s powers of devise of a settled estate in favour of a 
widow on the one'hand and a daughter-in-law on the other. 
The draftsman may nevertheless in the result have conformed to 
the restrictions of the Act of 1900. But he has not been too 
sensible of their existence. i 

And at this point, in view of the provisions of that Act, to 
which close attention must later be directed, it will be convenient 
to accentuate three further things: in relation to these quoted 
words of gift. . 

First, the interest taken by ‘the appellant under them is, in 
the strictest sense, an interest for her life only. She is expressly 
debarred “under any circumstances or by any form of alienation 
from disposing of the whole or any portion of the property for 
any period beyond her own life. Any lease granted by her, for 
example, must determine with her death. 

Secondly, the appellant does not—and neither did the widow 
—hbecome under the gift a fresh stock of descent of any of the 


property bequeathed. On the death of the widow Mahal Bhinga, 


according to the gift, passed to the appellant; on the death of 
the appellant it is to pass under the gift over to persons who 
must be strangers in blood to herself. e. 

Thirdly, the destination under the gift over, on the death of 
the appellant, is not, putting it broadly, to the heir-at-law of the 
“testator at his own death. The gift is, in effect, to the person or 
persons living at the appellant’s death, who, under the provisions 
of the Act of 1869; would hawe been entitled to the testator’s 
property had he at the same moment died intestate with reference 

87 


Va 
BHAIYA 
RAJENDRA 
BAHADUR 
Sinua Dro 


> Lord 
Blanesburgh 


as 


Cr 


1929 
KRISHNA 
KUMARI Devi 
v. 
Braryva 
RAJENDRA 
BAHADUR 
Smua Deo 


Lord 


© Blanesburgh i 


690 PRIVY COUNCIL [1929] 


to it. In other words, the only other testamentary gift of the 
Mahal, in the events which have happened, is in favour of persons 
unascertainable up to the moment of the appellant’s death, 
There can under the will be no vested interest in remainder or 
otherwise so long as she lives. The significance of these things 
or of some of them in their relation to the provisions of the Act 
of 1900 never unimportant may here prove to be decisive. 


The purpose of that Act is not doubtful. By the Act of 
1869 talukdars in the position of the testator here were deemed 
to have acquired a permanent heritable and transferable right in 
their estates. Every such talukdar was thereby made compe- 
tent to transfer during his lifetime by sale, exchange, mortgage, 
lease or gift, and to bequeath by his will to any person the whole 
or any portion of his estates. The order of succession to his 
estate, on his death intestate, is, with himself as the stock of 
descent laid down in Section 22 of the Act. 

Now, in conferring this unrestricted power of testamentary 
disposition, the Act of 1869 had given effect to a policy not 
universally approved. The Act of 1900 to some extent revised 
or retraced that policy. Its purpose is set forth in the preamble. 
It had been found expedient 

to make better provision for the preservation of certain estates 
and other immoveable property in Oudh. 


The Act, however, is facultative and permissive only. It 
does not become operative proprio vigore. It merely empowers, 
inter alios, any owner in the position of the testator here to make 
to Government, notwithstanding any enactment to the contrary, 
the application which, with reference to Mahal Bhinga, this 
testator did submit, and it provides that, as a result of the regis- 
tration of the declaration which this testator did make the 
property included in the declaration becomes a settled estate sub- 
ject to the provisions of the Act. And the testator’s declaration 
here having been expressed to be irrevocable, Mahal Bhinga, under 
the Act, became a settled estate for all times unless for some 
‘such default_of its owner, as is referred to in Section 11, the 
estate sis hereafter excluded from the Act by the action of 
Government. 

In marked contrast with the powers of the Raja under 
the Act of 1869 were his powers over the estate after it had 
become subject to the provisions of the Act of 1900. No 
alienation for any greater or larger interest or- time than during 
his life was valid. “No part of the estate nor of fts profits might 
be held to be or have been vested in him as its owner for any 
larger or greater interest in time than for his life and subject 
to the provisions of the Act. i 

But nearly as it approached thereto, it°would not be correct 
to say that under the Act of 1909 the interest of the Raja in the 
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Mahal became no more than a mere life interest. of convention. 
By “the provisions of the Act” just referred to there were 
attached to it as inherent characteristics two incidents appro- 
priate rather to an estate of inheritance than to an estate for 
life. By Section 16 of the Act the Rajah, as holder in possession 
of a settled estate, had vested in ‘him the power to grant leases 
of the Mahal or any part of it for a term not exceeding seven 
years, and with the consent of the Collector for a term not 
exceeding fourteen years. The provisions of Sub-sections 2 and 
3 of the same Section, inserted clearly for the protection of the 
successor in interest of the holder in possession of a settled estate 
show, as their Lordships think, plainly enough, that this leasing 
power is by the Act attached as an incident to the estate of 
such a holder for the public benefit and in the general interest, 
and is one to be respected as such. And the second incident 
attached by the Act to his estate which distinguishes it from a 
mere life interest, is that, as will be seen in 2 moment, on his 
death intestate the settled estate, with an exception which would 
not extend to the appellant, descends, as under Section 22 of the 
Act of 1869, from each successive owner as a fresh stock descent. 
In truth the interést of an owner of a settled estate is not strictly 
under the Act either an estate for life or an estate of inheritance. 
It is a statutory estate which in its incidents partakes of the 
nature of both. 

And this brings their Lordships to the section of the Act 
which deals with the devolution and so-called bequests of settled 
estates. Upon this Section depends the validity or otherwise of 
the devise of Mahal Bhinga in favour of the appellant, already 
analysed. The Séction is as follows:— 

18.—(1) Notwithstanding the provisions of any contract or 
disposition to the contrary, every person for the time being 
entjtled to a settled estate, being a male, or being a female who, 
under the ordinary law to which persons of her religion and tribe 
are subject, would. constitute a fresh stock of descent if she 
succeeded to the estate on an intestacy otherwise than as a widow, 
` shall constitute a fresh stock of descent for the purposes of 
Section 22 of the Oudh Estates Act, 1869, and on thé death 
of such person intestate the settled estate shall descend according 
„to the provisions of that Section, 


(2) Notwithstanding the ‘provisions of any contract or dis- 
position to the contrary, every person for the time being entitled 
to a settled estate who constitutes a fresh-stosk of descent accord- 
ing to sub-section (1) shall be competent to bequeath the same 
subject to the provisions of the Oudh Estates Act, 1869: 


Provided that» such person shall not be competent to bequeath 
the same except 4s an impartible estate to be held by one person 
only, and according to the provisions of this Act, or, to subject 
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as to exclude from succession any person belonging to any of 
the classes specified in Section 22 of the Oudh Estate Act, 1869. 

Now, as might have been expected, if their Lordships, in 
their exposition of the Act, have correctly interpreted its scope 
and purpose, this power of bequest is very strictly limited. The 
owner of a settled estate thereby constituted a fresh stock of 
descent is not to be permitted by his will to invade that part 
of the scheme of the Act which has been enacted in the general 
interest. Clearly enough he is by this section given power by 
his will to select as his successor to the settled estate any person, 
tracing through himself, who belongs to any of the classes specified 
in Section 22 of the Act of 1869. He may make the last of these 
first, if he be so minded. 

But may he do anything more, and, if so, to what extent 
and in what way? The answer to these questions is beset by 
doubts of varying intensity. Take, for example, the will of this 
testator. The first devise of Bhinga Mahal, which in the event 
took effect, was to his widow for her life. Even under the Section 
the widow did not thereby become a fresh stock of descent. In 
these circumstances had the testator by that gift exhausted his 
testamentary power of disposition? It was the opinion of the 
learned Trial Judge that he had. Not only was the bequest 
in favour of the appellant bad for that reason: the gift over, 
even if it had been expressed to take effect on the death of the 
widow and if there had been no gift to the appellant, would, 
in his view, have been, as such, bad also. This aspect of the 
matter is not discussed by the court of first appeal. And their 
Lordships also will leave a question so important undertermined 
until the necessity for deciding it arises. But, as a question, it re- 
mains. i 

The present case, however, regardless of it, can in their 
view be better determined by bringing.the validity of the devise 
in favour of the appellant to the tests set by the provisoes con- 
tained in the final paragraph of the Section. Taking these 
provisoes in their order, their Lordships inquire, first, whether the 
devise of the Mahal to the appellant made by the testator is 
a devise of the estate to be held by her “ according to the pro- 
visions of [the] Act.” And in their view the answer must be 
in the negative. Even had the appellant been a person within 
any of the classes specified in Section 22 of the Act of 1869—as to 
this in a moment—a devise to her which did not carry with it 
the leasing power ealready described and which, by its terms, 
prevented her from becoming a fresh stock of descent was not, 
for reasons already given, a devise of an estate to be held by her 
according to the provisions of the Act. It ts a devise of a bare 
life-interest shorn of the incidents attached, for the public benefit, 
to the statutory estate created by the Act. As such, it is a devise 
prohibited by this proviso. ° 
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But having so far found, it would in the ordinary case be Cin. 
the duty of a court of construction or administration to inquire | 4., 
whether within the limits of the law the manifest intentions of 
the testator in favour of the appellant could not be given effect to Kaistuna 
albeit indirectly. And in the present case the obvious way of EYAN Devi 
giving them effect would be for the court to say that the interest — Buarva 
given to the appellant might be treated as a gift to her for her et 
life of the rents and profits of the estate charged upon that guava Dro 
estate-in the hands of the first respondent, upon whom, as the 
testator’s heir-at-law, the estate had devolved as an estate undis- 
posed of during the life of the appellant. And if not also 
prohibited by the Act such a determination by a court of con- 
struction or administration would, in this case, be quite in accord- 
ance with principle. But’ unfortunately for the appellant, the 
gift to her now becomes one which subjects the estate or the 
profits thereof to a demand charge or incumbrance in her favour 
and, as such, it is a gift made unlawful or ineffective by the 
second proviso in the section. Accordingly the appellant’s gift 
is defeated whether it be tested by the requirements either of the 
first or of the second proviso. 

But in the court of first appeal and before the Board the 
invalidity of the gift was rested mainly on the provisions of the 
third proviso, and their Lordships in deference to the judgment 
appealed from and to the arguments of counsel before them feel 
that they ought not to close this.judgment without some con- 
sideration of the appellant’s position under that proviso. With 
reference to it, the appellant no longer contends that she is not 
a “stranger” within the meaning of that word as there used: 
she is not, in relation to the testator, within any of the classes 
specified in Section 22 of the Act of 1869: she is not, under any 
other right, entitled to inherit, ab intestato, any property of the 
testator;, she is therefore a “stranger.” And upon this footing 
it was held in the’ court of first. appeal, and the view was 
pressed upon the Board by learned counsel for the first respon- 
dent, that the devise to her was, for that reason alone, invalid; the 
concluding words of the proviso 

7 so as to exclude from succession -any person belonging to any 

. of the classes. specified i in Section 22 of the Oudh Estates Act, 

1869, s 
being merely expositorý of the meaning to be attributed to the 
word “stranger.” On the other hand, it was strongly contend- 
ed by learned counsel. for the appellant that.the proviso cannot 
be so read. Its words in this respect are he urged too plain to 
admit of any construction save this, that a devise to a stranger 
is not thereby prohibited unless its effect is within the true 
meaning of the words to “exclude from succession,” putting it 
shortly, any of the testator’s kindred. And it was contended 
that the gift in favour of the appellant while it might delay the 
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enjoyment -of the estate by some one of the testator’s kindred, 
did not and could not " exclude” such kindred “ from succes- 
sion ” altogether. © 

Now, their Lordships are impressed by the difficulties which 
beset both contentions. They feel first of all that the words are 
not strong enough to prevent a valid devise of the estate being 
made to a “stranger” in any circumstances whatever. If, for 
instance, a testator was so unusually circumstanced, that he left 
behind him no person belonging to any of the specified classes, 
their Lordships can see nothing which, under the proviso, would 
affect in such a case the validity of a devise to a stranger other- 
wise unimpeachable. To them it does not seem permissible as`a 
mere matter of construction to treat the concluding words of ‘the 
proviso as being no more than a definition of the word stranger. 
On the other hand, they have a difficulty in interpreting the word 
“exclude” so narrowly as does the appellant. If the question 
really arose in this case the question whether that word ought 
or ought not to have a generous or a narrow signification attri- 
buted to it would demand at-their hand very serious considera- 
tion indeed. But the question does not arise now and, for a reason 
now to be stated, it can rarely-if ever arise. If, as their Lordships 
have in effect held, a devise to a stranger, to escape destruction 
under the first proviso, must be a devise which constituted the 
“ stranger ” a fresh stock of descent, then such a bequest neces- 
sarily excludes, as such, and in the strictest sense, every person 
who traces his claim from the testator, under Section 22. In 
other words, except in the possible case of the stranger being a 
female who “under the ordinary law to which persons of her 
religion and tribe are subject would-” [not] “ constitute a fresh 
stock of descent if she succeeded to the estate on an intestacy,” 
a devise to a stranger otherwise valid necessarily excludes the 
testator’s kindred and can only be valid if there are none to be 
excluded. In truth, the invalidity of this devise under the first 
proviso so destroys it that the application to the devise of the 
third proviso never arises, 3 


Om the whole case, in the result, their Lordships are of 
opinion that the decree of the Court of first appeal should 
remain undisturbed, and they will humbly advise His Majesty 
that this appeal therefrom should be dismissed, and with costs. 


Appeal dismissed 


Douglas, Grant and Dold—Solicitors for the appellant. 
T. L. Wilson and Co.—Solicitors for the respondents. 
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_ ERRADESHWARI (Plaintiff) 
versus 
HOMESHWAR SINGH AND ANOTHER (Defendants)* 


Hindu law—Maintenance—Widow, right of—Change of residence by 
_  her—Principles relating to assessment of. 

A Hindu widow does not forfeit her right to maintenance 
merely on account of her going and residing: with her family, 
or leaving her husband’s residence from any other cause than 
unchaste or improper purposes. Pirthee Singh v. Ranee Raj 
Kower, [1873] I, A. Supplemental 203. Maintenance must be 
granted from the date of the suit. ‘The claim as to the arrears 
must be considered in the light of the whole circumstances of 
the case. a, - 

The amount of maintenance to be allowed to a Hindu widow 
depends upon a’ gathering together of all the facts of the situa- 
tion, the amount_of free estate, the past life of the married 
parties and the families, a survey of the condition and necessities 
and rights of the members, on a reasonable view of change of 
circumstances possibly required in the future, regard being, of 
course, had to the scale and mode of living, and to the age, habits, 
wants, and class of life of the parties. 


APPEAL from a a decision of the High Court of Judicature at 
Patna. — 


L. de ie K.C. and B. Dube for the appellant. 
A. M. Dunne, K.C. and S. Hyam for the respondents. 


The following judgment was delivered by ` 


Lorp SuHaw—This is an appeal from a judgment and decree 
dated May 13, 1926, of the High Court of Judicature at Patna, 
which affirmed a judgment arid decree of the Subordinate Judge 
of Darbhanga dated March 10, 1924. 

The appellant is the widow of Babu Ekradeshwar Singh, 
a descendant in the junior ‘line of the Darbhanga family. Babu 
Ekradeshwar was twice married. He died on October 21, 1916, 
survived’ by the appellant, his second ‘wife, and a daughter by 
her, and by the respondents 1, 2 and 3, his sons by his first 
wife, who had predeceased him. He was also survited by res- 
pondents 4 and 5, his grandsons, who were the sons of respon- 
dent No. 2. 


` The appellant, tindakan. who ` was sole widow, continued 
to live in the family house for four or five years after her hus- 
band’s death. She complains in this action that the style of life 
to which she had ta Submit during that residence was penurious 
and inadequate. Upgn leaving her husband’s house she went to 
stay with her father with whom she still lives. 
`#P, C. A. 128 of 1927 — 
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In the year 1917 a suit was instituted by the respondent 
No. 1 against the respondent No. 2 for partition of the estate 
left by their father and a compromise was arrived at. - The 
position of the family had been brought before the court of the 
Subordinate Judge at Bhagalpur with a view to having the main- 
tenance of the appellant fixed. The narrative in the Judge’s order 
of February 23, 1918, is as follows:— 

` The parties to the contest have put in a petition of compromise, 
which was filed on 26-1-18. This being a prayer on their 
behalf as to the maintenance for their stepmother being fixed by 
court, the petition could not be considered as a notice upon the 
lady had to be given. It appears that she does not appear, though 
requested to do so. This being so, I cannot judicially but do or 
fix her maintenance in her absence. I therefore refuse the prayer 
of the parties in this respect. As for the suit [that is, the suit 
for partition] I decree in the terms of the petition. 

It may be doubtful whether the appellant was fully apprised 
of, or understood, these proceedings, and it is clear that no mainten- 
ance was either asked for by her or fixed for her in that suit, 
and that she continued her residence and maintenance as before. 
She, however, as already mentioned, did ultimately leave the 
family house, and took up her abode with her father, who 
maintains this daughter in his household with the rest of his 
family. 

The property thus partitioned was heavily encumbered with 
debts. There is no question however that it remained liable 
to the widow’s claim for maintenance. Shortly after taking up 
residence with her father the appellant raised this suit. 

In view of the ascertained facts of the case the demands 
made-in the suit were of an unusually serious character. <A 
maintenance allowance was asked at the rate of Rs.18,000 per 
annum. Arrears of maintenance were asked from the date of 
her ‘husband’s death, amounting to Rs.99,000. A further sum 
of Rs.15,000 was demanded for the cost of building a house for 
her separate use and occupation. Finally, a demand was made 
for Rs.13,170, the price of jewellery and ornaments contained 
in a list which was appended to the plaint. These were alleged 
to have belonged to the plaintiff and to be wrongfully detained by 
the defendapts. 

In the course of the proceedings the case as to the last item 
entirely failed. Both courts agreed that it had not been made 
out in fact. They further agreed that the separate item for the 
cost of building a separate house for herself failed. 

There remain, however, the important claims as to mainten- 
ance, and these are the questions which alone were submitted 
to the Board upon appeal, the points being, first, as to the amount 
of maintenance allowance, and, secondly,» as to arrears, that 
is to say, the date from which the allowance should run. As 
to the amount of the allowance there are certairi concurrent find- 
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ings of the courts below: ‘The Subordinate Judge found that the 
gross income of the estate was Rs.150,000 per. annum, and that 
the net income was Rs.33,000 per annum. Both of these find- 
ings were concurred in fact by the High Court. One of the 
debit items was Rs.66,000. due under mortgage to the Maharaja 
of Darbhanga. It appears clear that this mortgage originated 
in debts contracted very largely in the time of the appellant's 
husband. .The subject of that item is, however, a matter of 
litigation between the respondents and the Maharaja of Dar- 
bhanga. Should that litigation end successfully, that is to say, 
in favour of the estate now in question, arrangements are made 
in the decree of the High Court for. reconsideration of the amount 
of maintenance allowance in respect of the estate being thus in- 
cremented. : . ; 

Their Lordships approve of the matter being thus dealt with 
by the High Court. As expressed in their judgment the matter 
stands thus:— f ) 

I may point out that a suit has been instituted by the Maharaja 
of Darbhanga to enforce the mortgage bond for Rs.5-1|2 lacs 
and that the defendants are contesting that suit. If the defend- 
ants should succeed in defeating the claim of the Maharaja then 
the plaintiff will have liberty to apply for increase of her main- 
tenance. The defendants have also a large claim as against a 
Marwari gentleman. If they should succeed in realising their 
claim the plaintiff will have similar liberty to apply for increase 
of her maintenance. We direct by the consent of the parties 
that she would be entitled “to secure an increase of her main- 
tenance by an application to the Subordinate Judge of Darbhanga 
and that it will not be necessary for her to file a fresh suit. 

In the view of the Board this treatment of the position is 
sound in principle and advantageous in procedure. 

Their Lordships accordingly see ‘no reason in the case for 
interfering with the statement of the net income arrived at below. 
It is Rs.33,000. The demand of the appellant for a maintenance 
allowance of no less than Rs.18,000 seems thus entirely unreason- 
able. An attempt to excuse it was made by a reference to an 
allowance made a good many years ago (in the lifetime of 
Rajeshwari Bahuasin) to the wife of Janeshwar Singh. It 
may or may not be possible to interfere with that allowance, 
but it itself constitutes a severe burden upon the estate in its 
now impoverished condition, and it forms no precedent either 
in fact or in law for the present claim of the appellant. 

The second argument was that upon an «investigation of the 
figures in the previous litigation just referred to the sum of 
Rs.15,000 appeared to bear the relation of one-fourth to the then 
net income, and this’ was suggested as a principle of law to be 
now applied. ,TheireLordships must definitely negative such a 
suggestion. It is no part of the maintenance law of India: In 
some cases, if applied, it would enlarge the allowance made far 
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beyond any reasonable conception of maintenance as such. In 
other cases it might depress the allowance beyond what was a 
reasonable maintenance item. : 

The ground, however, for attack upon the concurrent find- 


_ ings of the courts below, is said-to be some error of legal principle, 


and (somewhat inconsistently with this) it was complained that 
it was difficult to find any legal principle upgn which the main- 
tenance allowance had been fixed. Upon this last their Lordships 
observe that it may be so, for the simple reason that maintenance 
depends upon a gathering together of all the facts of the situa- 
tion, the amount of free estate, the past life of the married parties 
and the families, a survey-of the condition and necessities and 
rights of the. members, on a reasonable view of change of -cir- 
cumstances possibly required in the future, regard being, of 
course, had to the scale and mode of living, and to the age, 
habits, wants, and class of life of the parties. In short, it is 
out of a great category of circumstances, small in themselves, 
that a safe and reasonable induction is to be made by a Court 
of Law in arriving at a fixed sum. ‘The discretion exercised in 
making this induction when agreed to by two Indian courts or 
even by one, should not be lightly interfered with. As observed 
by Sir Montague Smith'in the case of Sreemutiy Nittokissoree 
Dossee v. Jogandro Nauth Mullick’:— 

Their Lordships would be extremely reluctant to interfere with 
_the decision of the court below upon a question of maintenance, 
and they would hesitate very much to do so unless there were 
some special circumstances in the case which indicated that there 
had been a miscarriage in the way in which the maintenance had 
been arrived at. 

Their Lordships, however, do not wish to leave this part of 
the case as having been decided on grounds which are barren 
of principle. The courts below fixed the maintenance allowance 
of the appellant at Rs.4,200 per annum, and the learned Sub- 
ordinate Judge in doing so, says- this:— 

This sum, I think, would enable the lady to live as far as may 
be consistently with the position of a widow in something like 
the same degree of comfort and with the same reasonable luxury 
of life as she had in her husband’s lifetime. 

That ig as near to principle as can be got in such cases, and, 
with the addition to be presently noted, their Lordships entirely 
approve of that view. The addition is this: that there may be 
circumstances in which the past mode of life of the widow has 
been demonstrably*on a penurious and miserly scale, or on the 
other hand, on a quite extravagant scale, having regard to the 
total income of the husband. But if, as mey be readily assumed, 
in such a case as the present, the scale was suited to his own posi- 
tion in life, that is a sound point from which to start the estimate. 


In the view of the Board the tstimate made as applicable to 
[1878] 5 IL. A. 55 
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piesne circumstances in this.family should: not be interfered 
with. : S = eas? JES sf 

Up to this point in the discussion the-appeal fails. 

There is, however, a. further point in the case, namely, 
arrears, in other words, the date from which a maintenance allow- 
ance should start. There are four possible periods, namely, first 
from the déath of the deceased husband (October 21, 1916), 
that is to say, even during the residence on the alleged limited 
style of life in his. former establishment; second, from the date 
of the change of the appellant to her father’s residence, a period 
which is variously stated as from the end of 1920 to the end of 
1921. To this variation subsequent-reference ‘will be made. Third, 
from the daté of suit, namely, April-23, 1922, and fourth, from 
the date of decree, namely,:March 10, 1924. ` 


Their Lordships are clearly of opinion that to start the 
maintenance at the last-mentioned date as has been done in the 
court below, would be an‘ inadequaterécognition of the widow’s 
right to maintenance. It is indeed an inversion: of the correct 
procedure in the case of a continuing right: In any view the 
right could not be post-dated from the institution of the suit 
onwards. This, besides being etroneous in law, would -be a 
daily temptation to delay in litigation by postponing the date 
of liability to that of final decree. ~ faa 

_Payment from the date of suit being thus granted the ques- 
tion is whether arrears prior to that. date are exigible. In the 
Board’s opinion such arrears if they. truly exist, fall within the 
range of the widow’s right- to maintenance. When a widow’s 
receipt of maintenance in residence in her husband’s establish- 
ment ceases contemporaneously. with her institution of a suit for 
maintenance the point almost settles itself.. When, however, as 
is the case here, there is no such exact concurrence of dates, it is 
the duty of the court to consider the whole. circumstances of 
the situation in pronouncing a decree for arrears. 

In the present case the court.is met by a demand by the 
appellant of a somewhat peculiar- kind. It is to the effect that 
a decree should include arrears of maintenance not only from 
the date when she left her late husband’s house to reside with 
her father, as she has since done, but should dat@ from her 
husband’s death and include the time that she resided in her 
husband’s establishment. The result of conceding this would be 
a-kind of cross account: on the one: side maiptenance quantified 
in money as frm the husband’s death; on the other side a credit 
being givefi for maintenance as actually received with its inci- 
dental costs. In the opinion of the Board there is no legal justi- 
fication for such a treatment. of the case and the argument of the 
appellant fails. While their-Logdships do not exclude an extreme 
case, say, of a widow being kept under circumstances of extreme 
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penury and oppression, such a case must be treated as most ex- 
ceptional, and would require unimpeachable proof. It is suffi- 
cient to say that nothing like that has been established in the 
present case. 

On the other hand, the argument presented for the respon- 
dents and, indeed, the decision of the Court of Appeal, seem to 
be based upon the assertion that it is the law of India that a Hindu 
widow has in the ordinary case no right of maintenance if she 
chooses to change from her husband’s residence and choose another 
for herself. With much respect to the Court of Appeal the 
Board is unable to accept this view. 

On the authorities it is, of course, true that if that change of 
residence is made for unchaste purposes it is a sufficient answer 
to the demand to offer her the shelter of the old home. But this 
is in no respect any such case. It is a simple case of a Hindu 
widow from motives which cannot be impeached on the ground 
stated, leaving her old residence and preferring the shelter and 
protection of her father’s home. In the opinion of the Board 
such action was within her legal rights. She was only 24 years 
of age, and one cannot peruse the authorities or have a knowledge 
of Indian life, without understanding that such a change might 
be made from a sense of propriety and from the best of motives. 
But even so the point is not one of motives but of right. 

It is now necessary to see what is the foundation of the judg- 
ment of the court below. It is contained in a single sentence in 
the judgment of the High Court as follows:— 

In regard to her claim for arrears of maintenance we think 
that there is no ground for allowing that claim. It is not sug- 
gested that she has incurred any debts in maintaining herself 
and we can find no excuse for her leaving her sons and going to 
reside with her father. ` 

With much respect to the High Court their Lordships think 
that a judgment in these terms contravenes the long and well 
settled law of India. It makes this case one of widespread im- 
portance, and the Board thinks it accordingly right to note the 
outstanding case law on the subject. 


This is not an instance in which there was any direction 
in the husband’s will that she was to be maintained in the family 
home. In stch circumstances, that is to say in the ordinary case, 
it is no part of the duty of a widow choosing her own residence 
to furnish excuses which will satisfy a Court of Law that she 
has made a judicious choice. The authorities on that subject 
are clear for at least three-quarters of a century; but only one 
or two need be cited. 

In 1854 Peel C. J., of Bengal, deliveréd an important and 
leading judgment, reported in the Vayavasthg-Darpana, page 362. 
That very learned Judge states ghat the Court has examined 

closely into the state of the authorities and the law on the subject. 
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He quotes from the case of Ujjal-mani Dasi v. Joy-gopal Pal 
Choudhuri (June 1, 1848), as follows:— 

It was not pretended that she had withdrawn herself for 
unchaste purposes. She was only 14 at the death of her husband; 
his brothers were young men, and she thought it more prudent 
and decorous to retire from their protection and live with her 
mother and her family after the husband’s death, therefore, it 
appears quite clear from the answers given by the pandits that 
she did not forfeit the right of succession to the husband’s: estate 
on account of removing from the brothers of her late husband; 
that they had no right to insist on her not withdrawing herself 
from them in order to put herself under her mother’s protection. 

He thereafter states the proposition thus, in the language of 
the pandits adopted by the Privy Council:— 

If a widow from any other cause but unchaste purposes ceased 
to reside in the husband’s family and took up her abode in her 
parents’ family her rights would not be forfeited. 

In a later passage in the same judgment he says:— 

We have examined the texts of the ancient law, and we think 
they bear out the opinions of the pandits in the case before the 
Privy Council. The texts say as to maintenance, forfeiture is 
incurred by unchaste life but they do not say that-it is incurred 
otherwise. There are many duties enjoined to women in the 
text of a moral or religious nature, the violation of which would 
never have involved any forfeiture. Forfeitures are not to be 
extended by construction. The duty to reside with the family 
of the deceased husband is not enjoined for the sake of thrift. 

The decision was highly approved by this Board in Rajah 
Pirthee Singh v. Ranee Raj Kower’. In that case Sir Barnes 
Peacock again reviewed the authorities up to date, and concludes 
as follows:— 

It therefore appears that a Hindu widow is not bound to 
reside with the relatives of her husband; that the relatives of 
her husband have no right to compel her to live with them; and 
that she does not forfeit her right to property or maintenance 
merely on account of her going and residing with her family, or 
leaving her husband’s residence from any other cause than un- 
chaste or improper purposes. 

These principles have never been gone back upon or medified. 
They are still the law of India. 

It remains accordingly only to fix the date fsom which 
the maintenance allowance should run. The -appellant having 
remained in her late husband’s home, and having, as she had, 
a right to do, during that period accepted maintenance in fact 
and in kind, and she having thereafter, as was also within her 
legal right, changed her residence and gone to live with her 
father, what was the date of that change? The evidence upon 
that subject is far from clear. It appears to be established that 
she left by the family’ car on a visit to her father to attend the 
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Civa sradh ceremonies of her deceased mother. When there she made 
1929 up her mind to stay on, and she has done so ever since. . The 
— Board is of opinion that this happened in the end of 1921, and 
ee. that accordingly maintenance on the scale fixed by the Court 
v. below should run not from the date of decree, as found by the 
HomesHwar Court of Appeal, nor from the date of suit in April, 1922, but 
SINGH f S 
LAE rom January 1, 1922. 
Lord Shaw Their Lordships will humbly advise His Majesty that the 
decree appealed from be affirmed subject to the modification that 
- the maintenance allowance be granted from January 1, 1922. 
There will be no costs in the appeal. 
Pugh and Co.—Solicitors for the appellant. 
Barrow, Rogers and Nevill—Solicitors for the ESpOnGents: 








brane VerSUs 
023 THE SECRETARY OF STATE FOR INDIA IN COUNCIL, 
March 15 REPRESENTED BY THE COLLECTOR OF GODAVERI 
erates (Defendant)* 
torn Landlord and tenant—Grant of a heritable tenure—Whether passes rights 
DARLING to minerals—Second appeals—Findings of fact—Binding on High 
Lorp ATKIN Court. 
aoe When a grant is made by a zamindar of a tenure at a fixed 
OMLIN . 
Sin LANCELOT rent although the tenure may be permanent, heritable and trans- 
SANDERSON ferable, minerals will not be held to have formed part of the 
grant in the absence of express evidence to that effect. Sashi 
Bhushan Misra v. Jyoti Prashad Singh Deo, 44 1. A. 47 referred to. 
High Court has no jurisdiction to entertain a second appeal 
on the ground of an erroneous finding of fact however gross or 
inexcusable the error may seem to be. Mst. Durga Choudrain v. 
Jawahir Singh Choudhbri, 17 I. A. 122 referred to. 
APPEAL from the High Court of Judicature at Madras. 
L. deGruyther, K.C. and K. V. L.` Narasimbam: for the 
appellant. 
A. M. Dunne, K.C. and K. Brown for the respondent. 
The following judgment was delivered by 
Lord Tomlin Lord Tomiin—The appellant in this case who is the plaintiff 
- in the suit, and will be hereinafter referred to as the plaintiff, 


is appealing against a decree dated March 31, 1925, of the High 
Court of Judicature at Madras whereby the plaintiff’s suit was 
dismissed and the plaintiff was ordered to pay certain costs. 

The plaintiff as successor in title of his father holds 27 
villages, formerly part of an estate known as the*Totapalli estate 
situate in the Godaveri district in the Northern Circars of Madras. 
These villages were purchased in 1879 by*the plaintiff’s father 
from the then holder and Mansabdar of the 'Fotapalli estate. 

In the years 1913 and 1915 the tahsildar of Peddapur 

*P. C. A. 72 of 1927 
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collected ftom 'tenarits of ‘the- -plaintiff -i in two of the 27-villages Cwe 
royalties or penalties for ‘thé removal’ of ‘gravel and stone from {sz 
hills: within the boundaries’ of such two villages. He did soon — 
the footing -that the’ underground rights ‘in the villages belonged RaJa oF 
to the Government, oe 
«+ Thereupon the plaintiff launched in the Court of the District SuoneTaRY OF 
‘Munsif ‘of: Peddapur a suit against ‘the defendant, the Secretary STATE 
‘of State for: India in Council, claiming a declaration of his title Lord Tomlin 
to ‘the underground rights in his ‘villages formerly part of the 
‘Totapalli-estate. ‘He also ‘asked’ an‘ injunction ‘to’ restrain inter- 
ference with his.rights and à refund of thé amount collected from 
his'tenants. -The-defendant denied the title of the plaintiff to 
the ‘underground rights alleging that the Government retained the 
right to resume (i.e., to re-assess) the Totapalli estate and that 
the underground: rights were therefore- vested in ‘the defendant- 
respondent. ‘The substantial -issue between the parties is the 
title to the underground rights.“ - 
The Mansabdar of'the-Totapalli estate admittedly transferred 
‘to the plaintiff’s father in 1879 all his interest in the 27 villages. 
It was:open’ to’ the plaintiff to show. eithet that the interest of 
the ‘Mansabdar transferred: in 1879-included the underground 
rights or that the plaintiff’s father or he himself subsequently 
acquired them: ` In fact, in the first ifistance, he framed his claim 
on’ the’ footing that the underground rights passed to his father 
in of about 1883 by reasdin of the Govefniment having at that time 
parva ‘the villages’ and ‘enfranchised them, in favour of his 
father 
This point is ‘raised by para. 3 of the plaintiff’s filed plaint i in 
the’ following terms:— ` 
x * The plaintiff i is the owner of Nellipudi, Méraka Chamavaram 
~ . and some other villages in the Totapalli estate as per the plaint 
schedule: The underground rights iri the said villages had 
become absolutely vested in and béen ‘enjoyed by plaintiff and his 
predecessors intitle and the said villages were purchased from the ~ 
then Mansabdar by: plaintiff’s. father in or about 1879. They 
were subsequently resurhed by Government and enfranchised in 
plaintiff’s father’s favour and quit rent, imposed on them.” 
As will be seen from, the succeeding narrative, the plaintiff 
subsequently changed his ground more than ‘once. 
On December’ 18, 1916, the District Munsif pronounced 
judgmént in the plaintiffs favour so far as his title to the under- 
ground rights was concerned, and’ gave him a-declaration accord- 
ingly, but did-not grans hint any injuhction and rejected his claim 
for a refund of the royalties or penalties which: had i in fact been 
__paid not by him bus by'his:tenants. .- 
The District Munsif: appears. to have held- that the alleged 
- enfranchisement did not enlargesthe appellant’s rights but that. the 
title to-the..Totapalli éstate rested upon an ancient grańt, which 
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had not been produced, and that by virtue of a general rule to the 

effect that the grantor must in the absence of evidence to the 

contrary be taken to haye parted with all his rights, the under- 
ground rights had passed by the grant and were therefore vested 
in the plaintiff. 

An appeal was taken to the Subordinate Judge who, on De- 
cember 17, 1917, also pronounced judgment in the plaintiff’s 
favour. He appears to have held that there was an original 
service grant of the estate which must be presumed to have 
carried the underground rights and further that the plaintiff was 
entitled to the underground rights by virtue of the alleged en- 
franchisement. He therefore confirmed the decree of the lower 
Court with the addition of an injunction to which ke considered 
the plaintiff entitled. 

The defendant appealed to the High Court of Judicature at 
Madras. On March 7, 1919, the Court set aside the decisions of 
the lower courts, It remanded the suit to the District Munsif 
for readmission and retrial, and directed the trial of an additional 
issue, namely: — 

i Whether the suit village in the hands of the plaintiff’s predeces- 
sors was subject to a burden of service or was in lieu of wages 
for service? 

From the judgments delivered in the High Court it appears 
that the Court took the view that the Subordinate Judge had 
decided the case upon the basis that there had been an enfran- 
chisement by the Government which carried the underground 
rights to the plaintiff’s father, but that in fact what had taken 
place had not amounted to an enfranchisement at all. The 
learned Judges however directed the trial of the further issue 
because the plaintiff’s counsel had presented to them an argu- 
ment to the effect that apart from the alleged enfranchisement 
his client’s predecessors in title had always held the estate subject 
to a burden of service and not merely in lieu of wages for service. 
This fact, if established, would (he had contended) lend strength 
to the plaintiff’s claim to the underground rights. The suit was 
accordingly re-tried hy the District Munsif. On June 21, 1920, 
he again gave judgment in the plaintiff’s favour, holding that 
the Totapalli estate was held only burdened with service and was 
not held in lieu of wages for service, and that the underground 
rights were therefore in the plaintiff. The District Munsif’s view 
seems to have been that the holding of the villages was first and 
the imposing of the burden of service subsequent. 

On appeal the Subordinate Judge, on December 12, 1921, 
confirmed the District Munsif, holding that the estate was en- 
joyed under a grant from the Zamindar*ef Peddapur, subject 
to the obligation of rendering some service and paying'a quit 
rent, and that such a grant carried the underground rights. 

The suit was again taken by the defendant to the High 
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Court of Judicature at Madras. The appeal was, on May 1, Cin 

1925, allowed, the learned Judges holding that in the absence >> 

of any evidence that the underground rights were included in the < 

grant they could not be treated as having thereby passed. RAJA OF 
It is to be observed that in the High Court on the second iors 

appeal the plaintiff for the first time put forward a new conten- gecrerany or 

tion that the Mansabdar of the Totapalli estate was originally a Starz 

chief in a position analogous to a Poliagar in the South of the ) 0p Tomin 

Presidency and as such entitled to the underground rights. This 

contention was rejected by the learned Judges of the High 

Court on the grounds that it had not been raised in the lower 

courts and that there was no evidence to show any similarity 

between the tenure of the Totapalli estate and that of an estate 

held by a Poliagar. 


It is against this judgment that the plaintiff now appeals. 


` The history of the Totapalli estate prior to the early part of 
the 19th century is not free from obscurity. No grant of the 
estate has been produced. ‘The material placed before the lower 
Courts consisted of (a) Mr. James Grant’s Political Survey of the 
Northern Circars, writen about 1785 and annexed to the Fifth 
Report of the Select Committee on the Affairs of the East India 
Co.; (b) Morris’s account of the Godaveri District, published in 
1868 under Government authority; (c) ‘The Godaveri 
Gazetteer” a Government publication of 1907; (d) the Govern- 
ment documents relating to the transactions of 1881—1883, which 
are printed at pp. 89—100 of the record; and (e) the extracts 
from the statement of a former Mansabdar of Totapalli printed 
in the course of the reports of the case of Stree Rajah Yanumula 
Venkayamah v. Stree Rajah Yanumula Boochia Vankondora’. 
From this material certain facts emerge as to which there 
is no dispute, namely, (1) that in or about the year 1785 the 
Mansabdar was paying a fixed annual sum to the zamindar of 
Peddapur and was under an obligation to furnish him with a 
military force of 700 peons when called upon to do so; (2) that 
some time prior to the end of the 18th century the zamindar 
resumed certain villages forming part of the estate to satisfy his 
claims in respect of the annual sum;. (3) that in 1802 there was 
a permanent settlement by the Government of Madras of the 
Zamindary of- Peddapur and that the annual sum receivable by 
the zamindar from Totapalli was treated as an asset of the zamin- 
dar; (4) ‘that in 1847 the Government of Madras acquired the 
Zamindary of ‘Peddapur at a sale for arrears of revenue; (5) 
that in 1859 the Government commuted the obligation of the 
.-Mansabdar of Totagalli to supply 700 peons for an annual pay- 
ment of 6,500 rupees; (6) that the Mansabdar from time to time 
"alienated certain other parts of the Totapalli estate as well as the 
113 Moo. I. A. 333 
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27 villages alienated to the plaintiff’s father in 1879; and (7) that 
the Government’s documents show that the Government regard- 
ed the Totapalli estate as a service inam and dealt with it on that 
footing in 1881 to 1883 by making a settlement in respect of 
it which was expressly stated not to amount to a permanent 
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Lord Tomlin 


Mr. Grant, in his survey of 1785, describes Totapalli as a 
small hilly country and a region of tigers. The obscurity of 
its early history may in part be due to its lack of importance. 

At any rate their Lordships are of opinion that there is a 
definite finding by the Subordinate Judge to the effect that the 
estate was originally held under a grant from the zamindar of 
Peddapur subject to a fixed annual rent and an obligation to 
provide a military force. After an examination of the materials 
placed before the lower courts (in the course of which their 
Lordships saw a full copy of the, statement of the Mansabdar, 
extracts from which are printed in 13 Moore’s Indian Appeals, 


` p. 333), their Lordships are of opinion that there was before the 


Subordinate Judge evidence upon which his finding of fact could 
have been based. 

Before their Lordships for the first time it has been urged 
by the plaintiff that the-Mansabdars of Totapalli were originally 
independent chieftains not taking under any grant at all, and 
that the findings of fact arrived at by the Subordinate Judge 
should be reviewed and modified accordingly. 

In their Lordships’ opinion they have no jurisdiction in the 
circumstances of this case to embark upon any such review. 
Under the Civil Procedure Code no second appeal will lie except 
on the grounds specified in Sec. 100. Directly in point are the 
observations of Lord Macnaghten in Mst. Durga Choudrain v. 
Jawahir Singh Choudhri’ in which he says:— ` 

It is enough in the present case to say that an erroneoug finding 
of fact is a different thing from an error or defect in procedure 
and that there is no jurisdiction to entertain a second appeal on 
the ground of an erroneous finding of fact however gross or 
inexcusable the error may seem to be. 

Thére remains then only the question whether the High 
Court of Judicature at Madras was right in holding that the 
underground rights did not pass in the absence of evidence of the 
Sana of such rights in the grant found by the Subordinate 
Judge. 

There was, in fact, no evidence that the grant included the 
underground rights or that the minerals had ever been worked by 
the Mansabdars of Totapalli or by any of their alienees. The. 
fact that minerals were in terms reserved ‘in leases to tenants 
granted by the plaintiff and his father capnot in their Lord- 
ships’ opinion be evidence that the underground rights passed 

%17 I A. 122 at 127 
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from the zamindar of Peddapur under the original grant to the 
Mansabdar of Totapalli. 

The lower courts based their conclusion that the underground 
rights passed_by, the original grant upon a presumption that in 
the absence of any evidence as to the terms of the grant the 
grantor passed all that he had to the grantee. 


In their Lordships opinion no such presumption is admissible. 
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Such a presumption would be contrary to many decisions of Loro Tomun 


their Lordships’ Board in which it has been from time to time 
pointed out that the rules of English law as to real property in 
England can afford no guidance as to what has passed under an 
Indian grant. 

_ ‘The principle to ‘be applied to the present case is in their 
Lordships’ judgment to be found stated by Lord Buckmaster in 
Sashi Bhushan Misra v. Jyoti Prasad Singh Deo’ where, referring 
to earlier decisions, he says:— 


These decisions therefore have laid down a principle which 
applies to and concludes the present dispute. They establish that 
when a grant is made by a zamindar of a tenure at a fixed rent 
although the tenure may be permanent, heritable and transfer- 
able, minerals will not be held to have formed part of the grant in 
the absence of express evidence to that effect. , 

In the result therefore their Lordships are of opinion that the 
judgment of the High Court at Madras was right and that the 
appeal fails and ought to be dismissed with costs, and they will 
humbly advise His Majesty accordingly. 


Appeal dismissed 
Douglas, Grant and Dold—Solicitors for the appellant. 
The Solicitor, India Office—Solicitor for the respondent. 
44 I A. 47 at 53 


VALLABHDAS NARANJI, KHOT OF KANJUR (Plaintiff) 
VETSUS 
THE DEVELOPMENT OFFICER, BANDRA (Defendant)* 
Buildings—Made on land of another—Whether pass to the real owner— 
Right of trespasser to remove materials. 

The general rule of English law that whatever is affixed or 
built on the soil becomes a part of it, and is subjected to the 
same rights of property as the soil itself, does not apply to India. 
Where the Government entered upon the appellant’s land without 
publishing the necessary declaration under the Land Acquisition 
Act and, built upon the said land and the declaration under the 
Act was published subsequently, held, that the appellant could 
only claim the value of his land and was not entitled to claim 
the value of buildings on the ground that they had been built 
upon his land without his consent and must be treated as being 
his property at the date pf the publication of the declaration. 
Thakoor Chunder Poramanick v. Ram Dhone Bhattacharji, 6 W. 

*P, C. A. 119 of 1927 
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R. 228, Premji Jivan Bhate v. Cassum Juma Abmed, I. L. R. 
20 Bom. 298 referred to. 

APPEAL from a decree of the High Court of Judicature at 
Bombay. i 

W. H. Upjohn, K.C. and E. B. Raikes for the appellant. 

Sir G. R. Lowndes, K.C. and K. Brown for the respondent. 

The following judgment was delivered by 

Lorp Carson—This is an appeal against a decree made on 
February 24, 1926, by the High Court of Judicature at Bombay, 
varying an award dated July 28, 1924, by the Assistant Judge 
at Thana on a reference made under Section 18 of The Land 
Acquisition Act, 1894. The land in question is part of the 
village of Kanjur, and the area in dispute in this appeal is stated 
to be about 2634 acres. Some of the lands were in the posses- 
sion of sutidars who had rights of permanent occupancy in -their 
rice fields., The first question which was argued before this 
Board on the present appeal was the claim of the appellants that 
certain buildings which had been erected by the Government on 
the land at the date of the Government’s declaration of Novem- 
ber 4, 1920, under the Sixth section of the Land Acquisition Act 
had become and were the appellant’s property, and that he should 
be allowed the value of the land in the state in which it then was; 
that is to say, with the buildings on it. The way that question 
has arisen is as follows:— 

Tt appears that in 1919 the Government resolved to acquire 
the land in question and other land under the said Act, and 
by arrangement with certain of the sutidars they took possession 
of such land, including a portion which was in the occupation 
and the property of the appellant. Upon such land, including a 
portion in the possession of the appellant, they proceeded to erect 
certain buildings without the necessary notification, which was 
not served until November 4, 1920, when the Government 
notified, under the Land Acquisition Act, Section 6, a declaration 
that 52 acres more particularly described therein, situated in the 
said village and including the land in question in this appeal, were 
needed for a public purpose, and the Collector took order for the 
acquisition thereof. It is to be observed that the Government 
were in a position by law at any moment to regularise their posi- 
tion by such a notification—a fact which becomes material when 
it has to be considered what the nature of their trespass was under 
the law as applicable on the question of the right of the appellants 
to have the buildings which were erected on the lands before 
November 4, included in the valuation. The Assistant Judge 
held that the appellant was not entitled to have the said buildings 
erected by the Government included in the’ valuation, but that 
he was entitled to compensation for the oceupation of the land 
by the officials before the notification of November 4, 1920, and 
he awarded such compensation in the form of interest on the value 
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of the land computed from the date when the Government took 
possession. On appeal to the High Court of Appeal at Bombay 
that Court confirmed on this point the judgment of the Assistant 
Judge and refused to allow the value of the building to be con- 
sidered in assessing the amount of compensation to be paid to the 
appellant. In the course of his judgment the learned Chief 
Justice said: 
It is curious to have to remark that Government entered upon 
this area before the land was actually notified for acquisition. 
They seem to have done so in the belief that they could get 
the consent of the occupants to such possession. They not only 
took possession, but erected buildings on the land. 

The learned Chief Justice, however, held that the question 
was decided by the principles laid down in the case of Premji 
Jivan Bhate v, Cassum Juma Abmed*, and he quoted from the 
judgment of Sargent, C.J., in that case as follows:— 


It is well-established law in England that if a stranger builds 
on the land of another, although believing it to be his own, the 
owner is entitled to recover the land with the building on it 
unless there are special circumstances amounting to a standing by 
so as to induce the belief that the owner intended to forego his 
right or to an acquiescence in his building on the land. This 
is also the law in India, with the exception that the party build- 
ing on the land of another is allowed to remove the building. 

Now up to a certain point there was no difference between 
counsel for the parties as to the law applicable to the case. It 
was agreed on both sides that the English law as comprised in the 
maxim, quidquid plantatur solo solo cedit, has no application. In 
1866, in consequence of a difference of opinion between certain 
divisions of the Courts, the law was carefully reviewed in a case 
referred to a Full Bench, Thakoor Chunder Poramanick v. Ram 
Dhone Bhattacharjee*. In the order of reference it is stated that 
the question involved was 

where a person who, being in possession of land as proprietor, 
erects pukka buildings (of brick, etc.) thereon, has a right, on 
being subsequently ejected from the land as having no title, to 
pull down those buildings and remove the materials. In the 
present case, we decided that he has no such right. Since we 
so decided, it appears that another Division Bench have, in the 
case of Gobind Poramanick v. Gooroo Churn Dutt, 4 W. R. 71, 
decided to the contrary effect. 

The judgment was given by Barnes Peacock, C.J., who stated 
as follows:— ° 

We have not been able to find in the laws or customs of this 
country any traces of the existence of an absolute rule of law that 
whatever is affixed or built on the soil becomes a part of it, 
and is subjected «6 the same rights of property as the soil itself. 

And later on he adds:— 

We think it clear that, agcording to the usages and customs 

« 7[1895] I. L. R. 20 Bom. 298 *6 Southerland W. R. 228 
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of this country, buildings and other such improvements made on 
land do not, by the accident of their attachment to the soil, be- 
come the property of the owner of the soil; and we think ıt 
should be laid down as a general rule that, if he who makes the 
improvement is not a mere trespasser, but is in possession under 
any bona fide title or claim of title, he is entitled either to remove 
the materials, restoring the land to the state in which it was 
before the improvement was made, or to obtain compensation for 
the value of the building if iz is allowed to remain for the benefit 
of the owner of the soil,—the option of taking to the building, 
or allowing the removal of the material, remaining with the 
owner of the land in those cases in which the building is not 
taken down by the builder during the continuance of any estate 
he may possess. 


e 


The question is, what is meant by a “mere trespasser” as 
contradistinguished from possession under “any bona fide title 
or claim of title.’ In the case quoted the defendant had erected 
buildings on land sold to his predecessors in title by a widow 
during the lifetime of the widow, but which sale was held void 
as being improperly made by the widow, and it is to be noted 
that the case reported in Sutherland 3 Weekly Reporter, and 
referred to in the reference, was in no way overruled. It is there- 
fore worth while to consider the view taken by the learned Judges 
in that case, who stated the law as follows: 


But, in the present case, we have a trespasser who has tortiously 
entered upon the land of another and built a house thereon. 
Without going so far as to say under no circumstances could 
acquiescence by the party injured in the act of the injury done, be 
inferred, we are clearly of opinion that no such acquiescence 
was either pleaded or proved in the present case. We, therefore, 
think the plaintiff is clearly entitled as against the defendant, 
a trespasser, to possession of his land, leaving the defendant at 
liberty to remove the bricks of his house. 


Again, in cases reported in 6 Bombay High Court Reports 80 
(1869), Narayan bin Raghoji v. Bholagir Guru Mangir, etc., 
where H., knowing that B claimed certain land as his own, never- 
theless purchased the land from a third person and erected a 
bungalow thereon, which B did not interefere to prevent, Couch, 
C.J., in giying judgment, said, 

H took the risk, and as he was informed of B’s claim it was 
not necessary- for the latter to give a notice. We cannot, how- 
ever, apply to cases arising in India the doctrine of the English 
law as to buildings, viz., that they should belong to the owner 
of the land. The only doctrine which we can apply is the 
doctrine established in India that the- party so building on 
another’s land should be allowed to reméye the materials. 

In the recent case before this Board, Nayaran Das Khettry 
v. Jatindra Nath Roy Chowdhury’, the statement first quoted 

711927] 54 I. A. 218 
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from the judgment of Sir Barnes Peacock was cited with approval, 
and it was added that such statement 
seems to have been accepted for many years as a correct pro- 
nouncement. 

It was contended, however, on behalf of the appellant that 
in the various cases relied upon there was at least some genuine 
claim or belief in the party erecting the buildings that he had a 
title to do so, even though he was eventually ‘held to be a tres- 
passer; and it was urged that no such claim or belief existed in 
the present case, in which it was said the Government, without 
any pretence of right, tortiously invaded the appellant’s property 
and proceeded to deal with it as their own. The learned counsel 
for the respondents, whilst contending that such was not the true 
state of facts, and that the respondents could ‘not be considered 
mere trespassers, was prepared to argue that, even if it were so, 
once it was admitted that the English maxim did not apply, the 
logical consequence followed that in any case of trespass by 
building on the lands of another, such trespasser had a right to 
remove the structure or be paid the value thereof by the owner, 
and he relied upon the fact that no case drawing a distinction in 
the nature or degree of the trespass could be found. Their Lord- 
ships, however, do not think it necessary to give a decision upon 
this far-reaching contention. They agree with what was appar- 
ently the view of both Courts in India that under the circum- 
stances of this case, as already set forth, by the law of India, 
which they appear to have correctly interpreted, the Govern- 
ment officials were in possession “not as mere trespassers” but 
under such a colour of title that the buildings erected by them 
on the land ought not to be included in the valuation as having 
become the property of the landowner. They considered, and 
their Lordships agree, that the justice of the case was met by hold- 
ing that the appellant was entitled to compensation for the occu- 
pation of the lands by the officials before the notification of 
November 4, 1920, which, as before stated, was awarded in the 
form of interest in the value of the land computed from Novem- 
ber 27, 1919, the date when the Government took possession. 
This method of compensation has not been questioned by the res- 
pondents. : ° 

The case of The Secretary of State for Foreign Affairs v. 
Charlesworth, Pilling and Company’ was referred to in the course 
of the argument to support a claim that at all events the appellants 
had at the crucial date a right to call upon the respondents to 
remove the buildings, and that they were entitled to be paid 
for their land with such a right attaching to it. Whether that 
case applies or whether such a right would be of any value, their 
Lordships do not think åt necessary “to decide, as it is admitted that 


no such claim was put forward® before either of the Courts in 
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India. Their Lordships must hold, therefore, that the courts 
below were right in disallowing the claim of the appellants in 
respect of buildings, and on this point the appeal fails. 

The appellant has also appealed against so much of the 
judgment of the High Court as reduced the value placed upon 
the land by the District Judge. The main contentions were (1) 
that as the land had admittedly potentialities as building land the 
High Court had not the evidence before it to reduce the estimate 
made by the District Judge, and infact ignored the evidence 


_ upon this point, and (2) that the District Judge, when he dealt 


with the transaction relating to a plot of the land, Survey No. 170, 


` containing 16,000 square yards, and sold in the month of April, 


1920, at 8 annas per square yard, was right in accepting this 
transaction as a reasonable guide to the value of all the land in 
question, on the ground that this plot was not so favourably 
situate as the bulk of the land. The High Court has very fully 
dealt with these considerations and given their reasons for not 
being able to accept the conclusions at which the District Judge 
had arrived. ' 

Their Lordships are unable to find any principle involved 
which could lead them to say that the High Court were wrong in 
arriving at the decision to which they have come, and as the 
questions involved are ones of valuation and not of principle, 
their Lordships, in accordance with the usual practice of this 
Board, must decline to speculate as to the proper amount to be 
awarded under such circumstances. 

The appeal upon this point accordingly fails,’ 

Their Lordships will therefore humbly advise His Majesty 
that this appeal should be dismissed with costs. 

Appeal dismissed 
Ranken, Ford and Chester—Solicitors for the appellant. 
Solicitor, India Office—Solicitor for the respondent, 


sy 3 i 


A.L. J. R "HIGH COURT 713 


BANARSI DAS AND OTHERS (Applicants) Cu. 
~ versus N DA 
- SAGAR MAL (Opposite party)* pes 
Civil Procedure Code (V of 1908), Or. 20 and Or. 41, R. 31—Provisions February 22 
- of, inapplicability of, to High Court—Hearing before Division cee 
Bench—Written judgment pronoinced by one Judge and not signed yervarr. J 
by both—Re-hearing, when not to be allowed—Civil Procedure : 
Code, Sec. 15 1—High Court Rules, Chapter 7, Rule 3, require- 
- ments of. 
At the conclusion of the heating of a case which lasted several 
days before a Bench of the High Court judgment was reserved, 
and thereafter the Judges constituting the Bench, met in cham- 
bers. several times to discuss the three points that had to be 
` decided and also discussed the value to be attached to the evidence 
- in thé case and agreed as to what the decision was to be on each 
point . raised inthe case. 
The judgment- on-the first question had been typed out and 
contaitied the result of the joint consultation. On August 8, 
™ 1928, when one of the Judges pronounced the joint findings, the 
* recozd-of the reasons was-not in court and the judgment had not 
been duly signed by both the Judges and on that date the com- 
plete judgment ; was signed by only one of the Judges and then 
sent to the other for signatures but on account of his absence 
, from “the station on duty, the judgment was not sent into the 
-' office antil August 22, 1928, duly signed by both the Judges. 
-' Held, that Rule 3 of Chépter 7 of Rules of the High Court 
-requires that when a written judgment is pronounced by one 
of the Judges, it has to be signed by both the Judges but as the 
. irregularity in this case did not affect the merits, Sec. 151 of 
_ the Civil Procedure Code could not be invoked for a re-hearing 
of, the case. 
Held, further, that in view of ‘the fact that before the present 
* (Cade was enacted the rules of Court of January 18, 1898 were 
in force, the provisions of Or. 20 and of Or.- 41, R. 31 do not 
apply to the High Court. 
APPLICATION under Section 151 of the Code of Civil Pro- 
cedure. 
S. M. Husain and Kapil. Dev Malaviya for the applicants. 
` Sir Tej, Bahadur Sapru and Madan Mohan Nath, Raina for 
the opposite party. 
he judgment of the Court was divered by 
BANERJI, J.—This is an application purporting to be under Banerjs, J. 
Section 151 of, the Code of Civil Procedute in First Appeal 
No. 358 of 1925. The prayer in this application is to be found in 
paragraph 8 which runs as follows:— 
That consideting that the judgment was not delivered for a 
considerably long time. after the hearing of the argument and 
oer it was possible to misseimportant points advanced in argu- 
Misc. Case 1128 of 1928 
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ment, and considering the technical defect in delivery of judg- - 
ment which makes it a nullity, it is prayed that the case may 

- be treated as undecided and may be re-heard or, in. the alterna- 

tive, if the judgment may be considered to be a legal judgment, 
it may be revised. ` 

This application is signed by a counsel’ eis did not appear 
in the case, and Mr. K. D. “Malaviya, on behalf of Mr. Muhammad 
Husain, asked us to postpone the hearing as Mr. Muhammad 
Husain was not in court. We did not consider that.a sufficient 
reason for postponing the hearing when the counsel must have 
known that this Bench was constituted specially to hear’ the 
application today. 

The points urged by Mr. a are that thẹ judgment of 
this Court was not properly signed and delivered, because accord- 
ing to him, on August 8, 1928, the complete judgment was 
not read out in Court and was not signed by either of us on 
that date, that under Order 41, Rule 31 of the Code of Civil 
Procedure every judgment of this Court in appeal had to be in 
writing and had to be signed when it was pronounced and the 
Judges had to date it. He further submits that, under Chapter 7, 
Rule 3 of the Rules of the High Court, when a written judg- 
ment is delivered in an appeal, it had first to be signed‘ by the 
Judges who heard the case and only them could be pronounced by 
onè of such Judges. It-is urged by Mr. Malaviya that the 
non-compliance of the rules in view of the affidavit filed by his 
client makes the judgment a hullity, and therefore the case must 
be treated as not disposed of and an undecided case, and there 
fore he prays that his client should be given an opportunity of re- 
arguing the case before tkis Bench. 

An, application was presented to the Hon’ble Mr. ee 
Dalal who was the vacation Judge on August 14, 1928 sup- 
ported by an affidavit thar the judgment- had not been signed by 
us and that there was no judgment in the office of the High 
Court. -Mr. Justicé Dalal directed this application to be laid 
before one of us with an office report on the points raised in the 
application. The office has submitted a report which is dated De- 
cember 14, 1928. 

Sir Tej Bahadur Sapru, who appears on behalf of the opposite 
party, vizs, the appellant in the case, submits’ that Order 41, 
Rule 31 and Order 20 and the rules thereunder do not apply to 
the Chartered High Courts when the rules relating to, judgments 
were in force when the Code of Civil Procedure was enacted. 
He has referred to Order 49, Rule 2 and we*accept his con- 
tention that in view of the fact that before the present Code was 
enacted the rules were in force, viz., tke rules of Court’ of 
January 18, 1898, the provisions of Order 20 and that of Order 41, 
Rule 31 do not apply to the High Court. He has further 
submitted that if the Judges had agreed to a judgment under the 
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“c. rules of the Court, it was not necessary that the judgment should crn. 
` be signed by both the Judges before pronouncing the judgment. 5,75 
It is. necessary to state exactly what happeried in the case. The — 
appéal was argued by Sir Tej Bahadur Sapru on behalf of the Banans: Das 
appellant and by Mr. O’Conor and Dr. Katju on behalf of the sioak Mar 
respondent. The hearing lasted several days and at the con- 
clusion of the hearing we reserved our judgment. Thereafter we Banerit, J. 
met in chambers several times, ‘discussed the points that had to be 
decided, discussed the value to be attached to the evidence called, 
‘both oral and documentary, and we agreed to what the decision 
on each point raised in the case was to be. There were really 
three points in the case. The first question was as to whether the 
plaintiff had proved the pedigree he had set forward, the second ~~ 
was whether the defendant had proved his adoption, and the 
third point was whether Bhagwan Das and Hira Lal were members 
of a joint Hindu family. As one of us proceeded on casual 
leave, there was delay in writing out the judgment and on 
August 8, the Court sat for the last time before the long vaca- 
tion. By a mistake of the office the case was listed in court No. 5 
and was by an order transferred to court No. 1. The judgment 
on the first question had been typed out and contained the result 
of the joint consultation between us. On August 8 the note 
made by the officer of the court, whose duty is to record proceed- 
ings, was as follows:— 
Judgment delivered today: partiés present: appeal allowed: 
Judgment with Hon. Banerji.” 
Orally it was stated in open court what was our finding on 
i ae two other points that we had to decide, but the reasons for the 
decision of the second and third point had not been recorded. 
The complete judgment was signed by one of us and then sent 
to.the other for signature, but on account of his absence from 
the station on duty, the judgment was not sent into the office 
until August 22, 1928, duly signed by both of us. 

Tt thus appears that although one of us had pronounced in 
open court the joint findings arrived at by us, the record of our 
reasons was not in court on August 8, 1928 and the judgment 
had not been duly signed by both of us on that date, 

Rule 3 of Chapter 7 of Rules of the Court, in our opinion, 
requires that when a written judgment is pronounced by one of 
the Judges, it has to be signed by both the Judges but this, in 
our opinion, is a mere irregularity and ‘does not in any way affect 
the merits, and in our opinion Section 151 of the Code of Civil 
Procedure cannot be invoked to ask us to re-hear ‘the case 
merely on account of a technical irregularity. 

August 8, 1928° being the last date of sittings, the office 
could not arrangé that both of us should be sitting together to 
deliver the judgment orally. elt was for -the convenience of 
counsel that in case the parties wanted to appeal to His Majesty 
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Cvt in Council that we pronounced our judgment on the 8th to 
enable counsel to prepare the application for leave to appeal at 
leisure. Although Mr. Malaviya suggests that the judgment 
Banarst Das would not be illegal if we had the last page copied out and we 
signed the last page and then pronounced the judgment, it appears 
to us that no useful purpose would be served by adopting that 
Banery, J. course. There is no force in this application, and we dismiss it 

with costs. We assess counsel’s fees for today’s hearing 
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Apel 19. Hindu law—Widow—Decrec passed against—Binding on reversioners 
—Limitation Act, Art. 141—Applicable only in absence of decree 
—Inapplicable to suits for malikana—Pensions Act, 1871—Certi- 





LORD BLANES- 


BURGH 
LORD ficate under. 
TOMLIN Where a decree founded upon the law of limitation, e.g., 
ma LANCELOT adverse possession, is obtained against the Hindu widow in her 
ANDERSON 


lifetime, the reversionary heir is bound and cannot get the benefit 
of Article 141; but where no such decree is obtained, Article 141 
, applies to suits for possession of immovable property and 
time begins to run from the date of the death of the widow. 
Runchordas Vandrawandas v. Parvatibhat, 26 I. A. 71 referred to. 
Article 141, however, does not apply to a suit for relief relating 
to the receipt of malikana allowance from the Government. 
Article 120 applies to such suits and no right of action accrues 
unless and until a certificate is obtained under the Pensions Act 

of 1871. 

A cause of action in a declaratory suit, by a revtrsioner is 
separate and distinct from one in a suit for possession insti- 
tuted after the death of the female owner. 

APPEAL from a decree of the High Court of Judicature at 
Allahabad. 
L. de’Gruyther, K.C. and A. Majid for the appellant. 
W. He Upjohn, K.C. and J. M. Parikh for the respondent. 
The folowing judgment was delivered by 
Lord Tomlin Loro Tomiin—This is an appeal from a decree dated 


November 26, 1925, of the High Court of Judicature at Allah- ` 


abad reversing in part a decree dated May 19, 1922, of the Sub- 
ordinate Judge of Banda. 

The plaintiff is under Hindu law theeheiress of her father, 
Uttam Ram, who died on October 30, 1875, without having 
had a son. Her right to possession of her” father’s estate did not 
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were decreed, the plea of the defendants that the suit was barred 
under Act XXIII of 1871 having been rejected. 

There are certain other proceedings which may be inciden- 
tally mentioned. In a suit between Lal Bahadur plaintiff and 
Lala Babu, son of Jawahir Lal, a question arose as to whether the 
right to: realise the Government revenue of mauza Mohammad- 
pur Byar as assignees thereof was liable to be sold in pursuance of 
a mortgage decree. It was held by a Bench of this Court in 
Second Appeal No. 425 of 1923 decided on February 20, 1925 
that the. right of the mortgagors to the zemindari of this mauza 
was independent of the right to the realisation of the Govern- 
ment revenue’ as assignees and that the latter right was not liable 
to be sold in execution of a mortgage decree. We are not called 
„upon to make any pronouncement on this point as to whether we 
agree with this decision or we do not. The point does not arise 
in this case. 

There is an order of the Board of Revenue dated June s, 
1922 passed on a petition from Shiam Sundar Lal and others 
praying for a restoration of the assignment of revenue of ten 
biswas of mauza Lakhanpur and for the payment of the arrears 
of revénue due -to them. This petition was allowed in these 
terms:— 

The Governor-in-Council has been pleased to direct that the 
petitioners may be again recorded as assignees of ten biswas 
of mauza Lakhanpur and be put in possession from the coming 
revenue "year; no arrears, of revenue should, however, be paid 
to the assignees. : 

This order is capable of being interpreted as a fresh grant and 


_ we think that it should be so interpreted. 


On January 19, 1922 a circular letter was issued by the 
Seéretary to the Government of the United Provinces addressed 
to the Divisional Commissioners:— ‘ 


J am directed to inform you that the Government is advised 
that assignments of remissions of revenue granted for periods 
limited to the lifetime of the grantees or their immediate suc- 
cessors ate in the nature of political pensions and showld be 

` treated as non-transferable. The Government is accordingly 
pleased . to declare ‘that all such pensions and assignments of 
revenue are not transferable. In the case of remissions of revenue, 
the result of this decision is, that, if the grantee transfers his 
proprietary right, the full revenue will be imposed with effect 
from the date of the transfer etc... . 


The above exhausts the vital documents -produced -in this 
case which directly or indirectly have a bearing upon the ques- 
tions raised in this appeal. : 

The court of first jnstance decreed the plaintiffs’ suit upon 
the grounds that the ‘defendantse were recorded in the revenue 
papers as muafidars (assignees) of the Government revenue and 
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the plaintiffs as their (defendants’) sub-muafidars and that the 
claim of the plaintiffs or their predecessors-in-title against the 
predecessors-in-interest of the defendants for recovery of arrears 
of revenue had been decreed in the year 1914. 

The lower appellate court has reversed this decision and 
dismissed the suit. It held that in view of the decision of the, 
Privy Council dated October 21, 1919 in the suit between Hakim ~ 
Shiam Sundar Lal and others and the Secretary of State for India 
in Council and of the decision of the High Court in Second ` 
Appeal No. 425 of 1923 dated February 20, 1925 which have 
already been referred to and 

in view of the very clear terms of the Pensions Act (XXII 
of 1871), it is not... possible sor this Court or for any 
revenue court to entertain a suit of an assignee of Government 
revenue. Act XXIII of 1871 is perfectly clear and I do not 
think that the equities of the case can require this Court to 
pass a decree requiring the revenue authorities to recognise an 
assignment, which is, under the substantive law illegal. 

The decree of the lower appellate court seems to be quite 
correct but the reasoning upon which the decree proceeds is clearly? 
erroneous and cannot be supported. - The case before thé Privy 
Council was not one between the assignee of the muafidars and 
the muafidars. The present plaintiffs were no parties to the 
suit. The title of the present plaintiffs was not and could not 
have been litigated in this action. The pronouncement of the 
Privy Council is no more than this that the civil court is com- 
petent upon fulfilment of certain conditions to take cognisance 
of a claim in respect of pensions and grants by a Government 
of money or Jand revenue where there is or has been a conflict 
of titles in respect of the same. The power of the revenue court- 
to adjudicate upon the claim advanced by the transferee of the 
original assignee under Section 161 of the Agra Tenancy Act 
was not considered either in this case or in Second Appeal No. 425 
of 1923. These decisions therefore are no authority for the pro- 
position that the suit like the present is not maintainable in the 
court of revenue under Section 161 of the Land Revenue Act. 

Séction 161 of this Act provides that a muafidar or assignee 
of revenue may sue for arrears of revenue due to him as such. 
Section 166 provides that the words. . . “ muafidar or assignee 
of revenue ” in this chapter include also the heirs, legal representa- 
tives, executors, administrators and assigns of such persons. The 
transferee of the original grantee. is therefore an assignee within 
the meaning of Section 161 of the Act. The 4th Schedule, serial 
No. 10 indicates the forum in which a suit of this description 
should be instituted and prescribes that where the value of the 
claim exceeds Rs.100 the suit is triable by an Assistant Collector 
of the first class and an appeal [ies to the civil court. 

This however does not advance the case of the plaintiffs. 
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The suit contemplated under Section 161 of the Act is one against 
persons who are primarily liable for the payment of Government 
revenue. The defendants are not the zemindars. They are not 
primarily liable to the sovereign power for the payment of Gov- 
ernment revenue and a suit like the present is not within the 
purview of Section 161 of the Agra Tenancy Act. 


Act XXIII of 1871 is an Act to consolidate and amend the 
law relating to pensions and grants by Government of money or 
land revenue. Section 4 provides that 


Except as hereinafter provided, no civil court shall entertain any 
suit relating to any pension or grant of money or land revenue 
conferred or made by the British or any former Government, 
whatever may have been the consideration of any such pension 
or grant, and whatever may have been the nature of the pay- 
ment, claim, or right for which such pension or grant may have 
been substituted. 


This Section does not take away the jurisdiction of the court 
of revenue to entertain a suit by the transferee of the assignee of 
the land revenue. The jurisdiction of the civil court and of the 
civil court alone, is limited by the terms of this Section. The 
nature of the limitation has been defined in the following two 
sections. Section $ provides that 


„any person having a claim relating to any such pension or grant 
may prefer such claim to the “collector of the District, or 
deputy commissioner, or other officer authorised in this behalf 
by the Local Government, and such collector, deputy commis- 
sioner or other officer shall dispose of such claim in accordance 
with such rules as the chief revenue authority may, subject to 
the general control of the Local Government, from time to 
time, prescribe in this behalf. 


The words “any such pension or grant” clearly indicate 
any pension or grant of money or land revenue referred to in 
the preceding section. ‘This section authorises the collector or 
the deputy commissioner or other officer specially empowered by 
the Local Government to entertain a claim with reference to the 
grant of land revenue conferred by the former Government. 
The Local Government has the authority to call for evidence in 
support of the grant and may either recognise the grant or refuse 
to do so. The proceeding before the officers referred to in this 
section is more administrative than judicial. Section 6 provides 
that 


a civil court, otherwise competent to try ‘the same, shall take 
cognisance of any such claim upon receiving a certificate from 
such collector, deputy commissioner or other officer authorised 
in that behalf that the case may be so fried but shall not make 
any order or decrte in any suit whatever by which the liability 
of Government to pay any Such pension or grant as aforesaid is 
affected directly or indirectly. 
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This is an enabling section and empowers the civil court to 
entertain a suit where conflicting claims are advanced with refer- 
ence to the grant, upon the claimant producing a certificate from 
the officers specially named that the case may be so tried; but it 
bars a civil court from making an order or decree in any suit 
whatever by which the liability of the Government to pay any 
such pension or grant is directly or indirectly affected. It is 
by reason of this Section that the Privy Council held that the 
previous suit instituted by Shiam Sundar Lal and others against 
the Secretary of State for India in Council was not maintainable. 
This Section does not forbid the institution of a suit by the 
transferee of the original grantee for recovery of arrears of revenue 
if instituted in a court of revenue against a proper person against 
whom a claim could be lodged for arrears of revenue. 


It is unfortunate that the original Farman by which the 
grant was made by Emperor Babar is not forthcoming. No 
document has been produced in this case in which the terms of 
the said grant have been reproduced or even summarised. It 
is clear however that the right was conferred upon the grantee 
in perpetuity and there is nothing to indicate that it was restrict- 
ed to the personal enjoyment of the grantee or his heirs. In the 
absence of any restrictions or limitations, a right to appropriate the 
Government revenue payable by the zemindars is a proprietary 
right and is, as such, heritable and transferable. Under Section 
6 of the Transfer of Property Act, property of any kind may be 
transferred except those enumerated in clauses A to I. Under 
Clause (G) stipends allowed to military and civil pensioners of 
Government and political pensions cannot be transferred. This 
Section does not prohibit the assignment of a pension, not granted 
or continued by Government on political considerations, or on 
account of past services, or present infirmities or as a com- 
passionate allowance (see Subraya Mudali v. Velayuda Chetty"). 
The word ‘ pension ° has nowhere been defined, but it ought to be 
understood in its ordinary sense as implying periodical allowance 
on account of past services, consideration or merit or by way of 
compensation to dethroned princes, their families and dependents. 
The Secretary of State for India in Council v. Khem Chand Jey- 
chand*; also Lachmi Narain and others v. Makund Singh’; also 
Rama Rao v. Kottipi Thimma Redd’. A grant of land revenue 
as such cannot be comprised in the term “ pension”. A grant of 
Government revenue can in no case be treated as a political pension 
which is a pension granted on political considerdtions for reasons 
of State. A right to share in the Government revenue granted 
in perpetuity by the sovereign power canngt be described either 
as a pension or as a political pension. Such a grant may be a 
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hereditary grant as in the present case and partakes of the nature 
and character of a jagir. Its liability to resumption would be 
dependent upon the terms under which it was created and upon 
the will of the sovereign power. Where a right of this descrip- 
tion is created by contract or grant, its transferability will in each 
case depend upon the terms of the contract or grant. The assign- 
ment of-such a grant is not prohibited by Section 12 of the 
Pensions Act. The rule of expediency prohibiting the transfer 
of pensions which is founded upon the idea of ensuring the enjoy- 
ment of the pension by the pensioners in comfort cannot be 
invoked in the case of an assignment of Government revenue 
which is not shown to partake the nature and character of a 
pension. f 

‘The suit of the plaintiffs however is clearly misconceived. 
It is not founded upon contract. There is no privity of contract 
between the parties to this action. It is not founded upon tort. 
There has been no violation of any legal duty which the defend- 
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ants owe to the plaintiffs. . Under these circumstances the lower | 


appellate court was justified in dismissing the plaintiffs’ suit. 
The reasons, however, upon which the learned District Judge 
proceeded were clearly not justified. I would, therefore, confirm 
the decree of the court below and dismiss this appeal. 


ASHWORTH, J.—I concur in the dismissal of the appeal, but 
my reasons are somewhat different. The suit was one brought 
under Section 161 of the Agra Tenancy Act. That provides for 
a suit being brought by a muafidar or assignee of revenue suing 
for arrears of revenue. ‘This suit was not'one of that character. 
It was brought not by an assignee of revenue, because assignee 
must clearly mean an assignee from Government. It was brought 
by the assignee of an assignee. Again, it was not brought for 
arrears of revenue, but for money due from the defendants not 
as persans bound to pay revenue but as persons who had had, 
until the assignment in favour of the plaintiff, a right to realise 
revenue, and who had continued to realise that revenue from 
the zamiridars notwithstanding their having assigned their rights 
to the plaintiffs. The suit should, therefore, have been dismissed 
straightway on the ground that no cause of action was shown 
for bringing a suit under Section 161. ° 


Again, the suit was a bad one, in my opinion, because it 
was a suit relating to'a grant of land revenue, and such a suit 
under Section $ of the Pensions Act must þe determined by a 
revenue court ‘in accordance with the rules laid down by the 
chief revenue authority. No invocation of any. such rule was 
made by the plaintifé, nor did the trial court purport to act under 
any such rule. When the appeal came before the District Judge, 
that appeal was heard by the Djstrict Judge as a civil court. This 
would bring into operation Sections 4 and_6 of the Pensions Act. 
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The civil court could not entertain the case except after receiving 
a certificate from the collector authorising it to try the case. 

Again, the suit was based on an alleged assignment, which, 
in my opinion, was null and void under Section 12 of the 
Pensions, Act. It has been suggested that the word “ pension ” 
in Section 12 will not include a grant of land revenue, but it 
appears to me that this is not so. The Pensions Act is divided 
into four parts. The second part is headed “ rights to pensions ” 
and deals under that heading with grants of land revenue. The 
fourth part is headed by the term “ miscellaneous ”, and it appears 
to me that the word “ pension ” is used throughout in it as includ- 
ing the sub-divisions of the general expression “pension”, namely, 
pension, grant of money or land revenue, expressed in Section 4 
of the Act. In other words, the word “ pension” as used in 
the Act is at times used in a general sense to cover any form of 
recurring payment granted by Government and in other places 
is used to express only a species of the generic term. 


I fully agree with my learned brother that if no other objec- 
tion stood in the way of this appeal, what is fatal to the plaintiffs 
is that they have never shown any cause of action against the 
defendants. What they allege is that the defendants, after 
transferring to them the right to realise the assigned revenue, 
have continued themselves to realise it. The suit would no doubt 
be maintainable if the plaintiffs could invoke the provisions of 
the Transfer of Property Act applicable to the seller of immov- 
able property; for a purchaser of an immovable property is 
entitled to sue the seller for mesne profits or damages at the time 
of bringing a suit for obtaining possession on the basis of the 
sale. It is true that the definition of “immovable property ” 
will include benefits to arise out of land. But a suit for mesne 
profits or for damages on account. of trespass is not possible in 
the absence of unlawful retention of immovable property or 
trespass on immovable property. The plaintiffs in this case cannot 
sue the defendants as persons unlawfully retaining or unlawfully 
seizing immovable property. The realisation by the defendants 
of the revenue in this case does not appear to me to give any 
cause of action to the plaintiffs. Plaintiffs’ proper course will 
be to sue the zamindar ignoring the fact that they had paid the 
defendants. 


There is one aspect of the case to which reference may be 
made. It appears that in previous litigation it was held that the 
defendants were bound by decrees against their father or grand- 
father under the rule of res judicata. ‘This appears to me clearly 
untenable. Where a pension is granted fronte generation to gene- 
ration, one generation cannot be said to he the successor-in-in- 
terest of the last. At the veryemoment when the grant was 
made by Government, a right arose in favour of each successive 
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generation and the predecessor-in-interest of each successive gene- 
ration was Government and not the father. It is obvious that 
when a person entitled merely in himself to a life-interest contests 
a suit in respect of that life-interest, he cannot be representing 
some one entitled to a successive life-interest. 
By THE Court-—The appeal is dismissed with costs. 
- Appeal dismissed 


NADIR SHAH (Plaintif) 
versus 

MUNICIPAL BOARD, CAWNPORE (Defendant) * 
Municipality—Contract for construction of work:—<Breach of, by muni- 

cipality—What amounts EDERE Tala) ARIES to do the al- 

tered work—Effect of, on original contract—U. P. Municipalities 

Act (II of 1916), Sec. 94 (6)—Modification of resolution passed 

by Board. 

A municipality having called for tenders, for construction of 
filter-beds, plaintiff’s tender along with the necessary deposit was 
accepted by the Board. A contract was entered into between 
the plaintiff and the Board under which the plaintiff agreed to 
work at rates fixed by the municipal engineer who was authorized 
to make alterations in rates, designs or instruction that may 
appear to him necessary during the progress of the work and the 


plaintiff was bound to carry them out. The contract further 


provided that such alteration would not invalidate it. After the 
plaintiff had started work, he was ordered by the engineer to 
stop till a sub-committee had made its report. On this com- 
mittee’s report, which was accepted by the Board, the engineer 
prepared estimates and although the plaintiff agreed to do the 
altered work, his work was stopped by the Board. 

Held, that the Board committed a breach of contract and were 
therefore liable to the plaintiff for damages. 

First APPEAL from the decree of Panpir VisHNU RAM 
Meuva, First Subordinate Judge of Cawnpore. 

Kailas Nath Katju for the appellant. 

ia Peary Lal Banerji for the respondent. 

The judgment of the Court was delivered by a 

BANERJI, J.—This is a plaintiff’s appeal in a suit for damages 
against the Municipal Board of Cawnpore for breach gf a contract 
to construct filter beds in three chambers at Benajhabar. 

The Municipal Board of Cawnpore called for tenders for 
construction of the work and the plaintiff’s tender for Rs.23,437 
was accepted, and a contract for the construction of two pre- 
filters and one final filter was placed with him. 

The course of business regarding contracts by the Municipal 
Board appears to be’that they call for tenders and the contractors 
offer rates for the wðrk to be done, and on April 19, 1923 the 
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plaintiff presented the tender Ex. N. He also duly deposited the 
necessary amount of money which had to be deposited under the 
terms of the tender which he had offered. At a resolution of the 
municipal water-works committee, dated May 24, 1923, and 
confirmed by the Municipal Board, the tender of the plaintiff was 
accepted. He got a work-order and he was directed to arrange 
to start work at once and to complete the work by December 31, 
1923. The work-order contained certain conditions to be found 
at p. 41 of the paper-book. One of the conditions was that if 
the municipal engineer did not approve of the work being pro- 
ceeded with, he had the right to countermand the order within 
a reasonable time, and the contractor could only claim for work 
done up to the time the order was countermanded at the rates 
entered in the work-order. Condition 2 was that if any altera- 
tion in the work-order may be made, it must be entered in writing 
and initialled and dated by the municipal engineer. There were 
other conditions. A contract was entered into between the con- 
tractor and the Municipal Board of Cawnpore, which is to be 
found at p. 42, Ex. L. At p. 43 there is an extract of the 
conditions. The Municipal Engineer had the power to make any 
alteration in the designs, drawings or instructions that may appear 
to him necessary during the progress of the work, and the con- 
tractor was bound to carry them out within such time as the 
municipal engineer by writing under his hand specifying the 
alterations shall fix. As regards the rate it was provided that 
the rate mentioned in the agreement was to continue to be the 
rate for the extra work, but if there were no such rate mentioned 
and there were no estimates then at the rate mentioned in the 
municipal engineer’s schedule of rates, or at a rate agreed upon 
in writing before the commencement of such work. It further 
provided that such alteration will not invalidate the contract but 
the time for the completion of the work will be extended and 
the certificate of the municipal engineer will be conclusive as to 
such time and the contractor shall not make any alteration or 
execute any work not provided in the contract without the 
municipal.engineer’s authority in writing. 

The plaintiff commenced work and on October 8, 1923 the 
municipal engineer directed the work to be stopped until further 
orders.) What had happened was that on October 7, 1923 a 
meeting had been convened by Mr. Ryan, chairman of the water- 
works committee, in connection with the work that had been 
going on and that committee had decided that thè work was to 
be stopped until expert opinion was obtained about the filters, 
and the superintending engineer to ‘Government was the expert 
whom they consulted. Ex. D is a copy of a letter which was 
sent by the executive engineer, 3rd division, Public Healtk De- 
partment, to the superintending engineer, and the latter forwarded 
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this letter to the Municipal Board. This letter is dated 
October 18, 1923.: A copy-of this letter was sent to the plaintiff 


on November 14, 1923. No orders were given to the plaintiff ` 


by the municipal engineer about what was to be done, and whether 
the recommendations of the superintending engineer contained in 
Ex. 2 -had been accepted or not does not- appear. But the plaintiff 
had been ‘writing to the municipal engineer and we find from 
Ex. P, dated April 21, 1924, that the plaintiff was claiming over- 
head charges since the work was stopped. The plaintiff gives 


reference to the letters he had been writing to the municipal 


engineer from-November 6, 1923 and he said: 


We have not received any instructions which we are awaiting | 
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as clearly stated in municipal engineer’s letter No. 680 dated ` 


October 8, 1923. By not replying our letters thè Municipal 
Board is subjecting itself to overhead expenses claimed by us 
- from month to month. 


This letter was addressed-to the chairman a the Municipal 
Board. No clear instructions were given to thè plaintiff but the 
municipal engineer wrote to the plaintiff on May 3, 1924. The 
municipal engineer gave an extract of a resdlution’ of the water- 
works committee dated- March 27, 1924 for information. To 
see what this resolution meant one has to refer to Ex. 20 which 
is a copy of the ‘proceedings of a meeting of the water-works 
committee of “March 27, 1924. Certain recommendations were 
` made by the water- works ‘committee to the Municipal Board and 
_ sending a copy of the portions of the recommendations clearly 
. conveyed nothing to the plaintiff, The , plaintiff wrote to the 

municipal engineer on May 15 that a mere alteration of part of 
specification could not invalidate a contract because paragraph 
14 of the agreement says so clearly in unequivocal terms. ‘The 
plaintiff followed this lettet up by a notice-sent by his pleader 
-to the chairman of the Municipal Board on June 19, 1924. 
That notice said that if for any reason the Municipal Board 
wrongly wished to terminate the contract for no fault of the 
plaintiff, the plaintiff was entitled to Rs.6,000 as damages plus 
overhead charges to make good the loss sustained by the plaintiff 
by a breach of the contract’on the part of the Board, and if the 
plaintiff ‘was not allowed to complete the work, the. plaintiff 
would file a suit for recovery of Rs.9,000 as dartiages. On receipt 
of the notice a resolution was passed by the Municipal Board’ on 
July 26, 1924 by which ‘a sub-committee’ of two members of 
the ‘Board was asked to report. That report ‘was not submitted 
until November 18, .1925. The sub-committee did not agree 
with the water-works committee that the contract with the 
plaintiff terminated With the stopping of the work in accordance 
with the letter dated October 8,1923. The committee further. 
recommended that plaintiff should. not get any damage and 
93 - 
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that the plaintiff should be allowed to go on with the work with 
such additions and alterations as suggested by the superintending 
engineer, Public Health Department. On April 8, 1925 the 
Municipal Board accepted the recommendations of the sub-com- 
mittee. ' 
The plaintiff’s case is that what happened after that date 
and ‘the further action of the Municipal Board amounted to a 
breach of contract which had been enteréd into by him with the 
Municipal Board. E 
Certain contractors filed what is called a petition of appeal 
on April 21, 1925. What had happened was that on April 21, 
the Municipal Engineer went to the spot and gave directions for 
certain work to be started and it was duly started as appears 
from Ex. 7 (letters of the plaintiff to -the municipal engineer). 
The work that now had to be done was divided into two parts. 
One was the reconstruction of the filters with different materials, 
and another was certain dismantling that had to be done before 
the filters were to be constructed; By Ex. 7 the plaintiff asked 
that a copy of the Board’s-resolution with the necessary annexure 
be sent to him. : i 
The municipal engineer in the meantime prepared fresh 
schedules which were divided into two parts. Part A he headed 
as comprising work the tender for-which had already been, 
accepted by the Board, and part B as comprising work about 
which tenders had to be called. In place of Rs.23,000 the altera- 
tion of the work necessitated the cost to be increased to Rs.42,420 
and as regards the other work the cost was calculated by the 
municipal engineer to be Rs.25,467. 
In consequence of the appeal referred to above there was 
an emergent meeting of the Municipal Board on April 29, 1925 
and it was resolved that the work be stopped till the chairman 
made an inquiry as to rates and submitted and reported the new 
estimates to the Board. It does not appear that any orders were 
given to the contractor about stopping or continuing the work. 


_ We find however that on May 20, 1925 the Board met again 


and two proposals were made. The first resolution which is to 
be fourid at p. 89 was negatived and the second resolution was 
that in case the contractors do not agree to this proposal, fresh 
tenders for the whole work be called for without further reference 
to the Board. The reports of the municipal engineer dated 
May 16, 1925 and May 18, 1925, to be found at pp. 90 and 91, 
appear to have been laid before the Municipal Board when the 
resolution referred to above was passed. That réport stated that 
no change in the sanctioned design was contemplated, that the 
estimate was divided into two parts A and PB. Part A consisted 
of works the tender for which had already been accepted by the 
Board and the contractor had agreed to do the. cement mortar 
works on estimated rates. The rates of other items in this esti- 
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mate are according to the tender already accepted by the Board 
and the estimated cost of part A was Rs.42,420. A detail of 
the alteration is also to be found at p. 90. It was after this that 
the trouble arose and the plaintiff’s work. was stopped by the 
Municipal Board. The plaintiff thereupon instituted the present 
suit claiming Rs.8,000 as damages. 

Various pleas were raised by the Municipal Board and every 
conceivable plea that could have been raised was set out in the 
written statement. 

The learned Subordinate Judge framed five issues. His 
finding on issue 1 was in favour of the plaintiff. Issue 2 was 
decided in the plaintiff's favour and he held that there was 
no breach on the part of the contractor, but that the Board 
stopped the work. As regards the 3rd issue his finding was 
that the work was rightly stopped under the circumstances and 
that the Board was justified in stopping the work. The 4th 
issue was whether the suit was barred by limitation and the learned 
Subordinate Judge found that the plaintiff's suit was barred by 
time. f 

In appeal the learned advocate for the respondent, the 
Municipal Board of Cawnpore, has conceded that the plaintiff’s 
claim was not barred by limitation if the date of the cause of 
action was May 20, 1925, or- even April 29, 1925. The learned 
Subordinate Judge has taken April 29 as the starting point of 
the cause of action and he has held that under Section 326 of the 
Municipalities Act, the claim not having been brought within 
six months, was barred. It is uhnecessary to go into the point as 
it does not arise upon the admission made by Mr. P. L. Banerji, 
which, in our opinion, is correct according to the law as it stands 
since the amendment of Section 29 of the Limitation Act in the 
year 1922. ’ 

Dr. Katju for the appellant submits that in view of the finding 
that thete was no breach of contract on the part of his client 
and- because the Board having stopped the work, they must be 
deemed to have committed a breach of contfact entered into, he 
was entitled to sue for damages. 


Mr. Banerji, on the other hand, contends that the cause of 
action of the plaintiff arose on June.19, 1924 when the plaintiff 
sent Ex. F to the Municipal Board. We cannot accept that con- 
tention because in our opinion that did not amount to any act 
on the part of the plaintiff which suggested that he was not 
willing to go on,with the work. It appears to-us that all that the 
plaintiff wanted was to understand what, was his position with 
regard to the original contract entered into-by him and to receive 
instructions according to the agreement entered into, by the parties. 
Mr. Banerji submits shat when within two months from that 
date the plaintiff did not recetve any instructions he ought to 
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have understood that the Municipal Board was not going to 
accede to his request and he should have instituted a suit within 
six months from the date of the expiry of notice. 


We cannot accept this contention as it was entirely due to 
the dilatory methods adopted by the Municipal Board of Cawn- 
pore that they have been involved ‘in the suit. It was not in our 
opinion unreasonable for the plaintiff to await the report of the 
sub-committee as he must have known‘ that on July 26, 1924 
long before the period of the expiry of two months from the 
date of his notice, the Board had.appointed a sub-committee to 
go into the matter. The plaintiff ‘seems to have waited patiently 
from July 26, 1924 to February 18, 1925 to find out what were 
the recommendations of this sub-committes. He could not have 
anticipated that no action would be taken’ by the sub-committee 
and no action would be taken by the Municipal Board until 
April 8, 1925, and when the Municipal Board accepted the recom- 
mendation of the sub-committee there was no cause for him to 
complain. He had claimed Rs.9,000 as damages on June 19 but 
if he was going to continue the work with the altered specifica- 
tion, he had nothing to complain. It appears to us further that 
the Municipal Board forgetting the provisions of Section 94(6) 
of the Municipalities Act decided on May 20, 1928 to give a 
go-bye to the resolution of April. 8, 1925. All the work that 
the plaintiff had agreed to do under the terms of his contract 
and at the rates which had been settled by the municipal engineer 
was in accordance with the original contract entered into and 
there was really no new contract when the plaintiff agreed’ to do 
the altered work. We aré' therefore of opinion that the Muni- 
cipal Board of Cawnpore committed a breach of contract and 
they were therefore liable to the plaintiff-for damages. Under 
the agreement entered into by the plaintiff and the Municipal 
Board it is perfectly clear that the municipal engineer was the 
authority for altéring or adding to the work and the Municipal 
Board having accepted on April 8, 1925 the recommendations 
of the sub-committee and the municipal engineer having prepared 
estimates and the plaintiff having accepted the estimates made 
by the municipal engineer, in our opinion, the Municipal: Board 
cannot get’ gut of the contract at all. 


The only point that remains is what -is the amount of 
damages which the plaintiff is entitled to claim on account of 
the breach by the Municipal Board. In our opinion the plaintiff 
was entitled to claim the damages on the agreed ‘estimate of the 
revised work prepared by the municipal engineer and that amounts 
to Rs.42,400. The evidence of Mr. Ryan in our'opinion gives a 
fair estimate of what was the loss to the plaintiff on account of 
the breach of contract by the Municipal Board. - Taking all the 
circumstances of the case, we are°of opinion that if the plaintiff 
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‘is given 10 per cent on the estimated cost of the work, he will cv 
be sufficiently compensated for the loss to him. We set aside Tpz 
the decree of the court. below and decree the plaintiff’s claim for 
Rs.4,240. Considering the conduct of the Municipal Board and Naor 
the way in which this case was defended by the Municipal Board, 
the plaintiff is entitled to his full costs both in this Court and i in Muntar 
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Hindu law—Reversioners—Res judicata and estoppel—When not a bar t0 soimaan J 
suit by immediate reversioners against transferees from deceased ` Sun, J 
widows—Previous litigation by presumptive reversioners dismissed 
—Effect of—Evidence Act, Sec. 13—Recitals re: legal necessity 
in dotuments by Hindu ladies—Value of, as evidence. 

- A, who owned considerable property, died in 1870 leaving 
two widows who made in their lifetime various transfers with 
the result that the bulk of property passed out of their hands. 
On the death of the widows by 1915, B and C, who were im- 
mediate reversioners and to whom the succession opened, trans- 
ferred part of their property to other plaintiffs and the present 
joint suit was filed on behalf of them all, against the representa- 
tives of various transferees, on the ground ‘that the transfers by 
the widows were not binding on the plaintiffs. It was a fact 
that fifty years back a suit by the then presumptive reversioners, 
of the widdws—among whom were the fathers of two plaintiffs 
—asking for a declaration that the widows “ may be prohibited 
from making a transfer of the. property ” was dismissed for want 
of proof that any waste-had been committed by the ladies, 

Held, (1) that the mere dismissal of the suit for an injunction 
cannot be res judicata when the plaintiffs are now suing for 
possession of the estate after the death of the widows. Having 
regard to the fact that a new cause of action arose in favour of 
the present plaintiffs after the death of the widows and the 
relief for establishment of the then plaintiff’s rights in 1878 was 
a personal one, it could not be said that the result of that suit 

- . stood in the-way of the present plaintiffs. ° 

(2) Recitals in.documents by Hindu ladies are by themselves 
no proof of the legal necessity mentioned, but where there has 
been a long interval of time and the surrounding circumstances 

_ support the inference, the recitals would ‘be evidence of the 
representation having been made to the*transferees to that effect. 

Banga Chandra Dhur Biswas v. Jagat Kishore Achariya, I. L. 
R. 44 Cal. 186 dt 196 referred to. ` 

First APPEAL from a decree of Maury Tura AHMAD, 

Subordinate Judge of Shahjahanpur. 
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Kailas Nath Katju, Iqbal Abmad and Mukhtar Abmad for’ 
the appellants. 

A. P. Dube, Akbtar Husain Khan and Harnandan Prasad 
for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, J.—First Appeals Nos. 256, 257 and 258 
of 1924 are all connected and arise out of suits brought by rever- 
sioners and their transferees for possession of property to which 
the former succeeded on the death of a Hindu widow. 

Bhawani Sahai was admittedly possessed of considerable pro- 
perty and owned about 26 or 27 villages. He died on August 8, 
1870 leaving two widows known as Mst. Rani Chunno Kunwar 
and Rani Maharani. He left no issue. During their lifetimes 
these widows made various transfers in consequence of which the 
bulk of the estate has come into the possession of the numerous 
transferees who are impleaded as defendants in the suit. Rani 
Chunno Kunwar died about 1903 or 1904 and Rani Maharani 
died on February 16, 1915. i 

Salig Ram and Dwarka Prasad claimed to be the immediate 
reversioners to whom the succession opened on the death of Rani 
Maharani. They have transferred part of their property to the 
other plaintiffs and a joint suit has been instituted on behalf of 
them all. The defendants are, as we have remarked above, the 
representatives of the various transferees. We shall deal with each 
of their cases separately. 

The suits were instituted on December 20, 1921 and 
January 10, 1922. 

The plaintiffs allege that the ladies were possessed of sufficient 
income and there was no necessity whatsoever for them to raise 
money either by mortgage of sale and that accordingly all the 
transfers were without legal necessity and are not binding on 
the plaintiffs. . 

The pleas in defence were (1) res judicata, (2) estoppel and 
(3) want of legal necessity. There was also a denial of the 
pedigree set up by the plaintiffs. / 

The learned Subordinate Judge has found that the plaintiffs’ 
pedigree is proved and that there was legal necessity for some 
of the tramsfers and that there was no legal necessity for the 
others. But he has found in favour of the defendants as regards 


` the pleas of res judicata and estoppel and has dismissed both the 


suits in toto, Three appeals have been preferred out of the 
three suits. The finding of the court below that the plaintiffs’ 
pedigree is established has not been challenged before us. We 
propose to dispose of the legal pleas of res judicata and estoppel 
in the first instance. 

It appears that in 1877 suit No. 65 “of that year was filed 
by four persons who were on. the pedigree the immediate rever- 
sioners to the estate, namely, by Sheo Ghulam, Mihin Lal, the 
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father of the present plaintiff Dwarka, Chunni Lal, father of  Cvm 
the present plaintiff Salig Ram, and Dudha Lal (or’ Binda Lal). 
The plaint is embodied’ in the decree which is printed at p. 69 
(F. A. No. 258). The plaintiffs to that suit had alleged that Musamman 
the widows were possessed of property assessed to Government *™yt Karm 
revenue of Rs.9,179-6 and that they had without any valid v. 
necessity borrowed about Rs.13,000 from one Chaturi Lal Sahukar, B'snaN Samar 
The plaintiffs challenged the right of the widows to fritter away sulaiman, J. 
the property by transfers and claimed two specific reliefs: — 
By right of inheritance according to the pedigree and the 
evidence of the witnesses the . nighe of the plaintiffs may be 
established and declared . 
and ; 
the defendants may be prohibited from making a transfer of 
the property detailed in the plaint. 
Then followed a list of 23 items of property showing the 
Government revenue against the shares in the villages specified. 
This suit was filed on December 13, 1877. On February 19, 
1878 Chaturi Lal, defendant, filed a written statement in which 
he alleged that ünder the mortgage of 1873 money had been lent 
by him for payment of Government revenue and that subsequent- 
ly another deed was executed and the money borrowed by the 
ladies for the construction of thakurdwara, temple, tank and 
chatri. After which another mortgage deed for Rs.11,000 was 
executed and later they took further sums for the payment of 
Government revenue. Thus in all Rs.13,000 had been advanced 
by him in good faith for lawful and necessary expenses. 'The 
ladies also filed a joint written statement. They alleged that 
all the acts done by them had been done in good faith and law- 
fully for the benefit of their husband in the next world and for 
the protection of the property. They further asserted in para- 
graph 6,that most of the villages yielded a very small amount of 
income and damages had to be paid in respect of certain others, 
and no expenses over and above the expenses incurred in the 
lifetime of their husband had. been incurred. They reiterated 
the statement that the jama (revenue) was considerable and the 
amount of the income was small. Of course these pleadings 
are not in themselves legal proof of the fact reciged therein. 
They show the position taken up by the parties to that suit at 
that time. On March 9, 1878 Sheo Ghulam applied to withdraw 
the suit, the reason given by him in the application was that he 
had no hopes that he would remain alive antl survive the ladies 
and prayed that he be exempted from the costs of the suit. On 
page 91 is a copy of the application dated March 12, 1878 filed 
by another plaintiff,” Mihin Lal (or Mithan Lal), who also with- 
drew his claim stating that he had no concern with the claim as he 
was not a member of the family bf Bhawani Sahai and also disputed 
the correctness of the genealogical table which had been filed in 
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the case. The judgment, described as rubkar, is to be found on 
page 15 of the Supplemental Record to F. A. No. 255. It is 
dated March 13, 1878. The learned Judge noted that two of 
the plaintiffs had by their application withdrawn that suic and 
the other two plaintiffs 
had not given any proof regarding the second point. 
He therefore ordered that the: claim of two of the plaintiffs 
be dismissed because they relinquished their claim 
and that of the other plaintiffs be dismissed in default of proof. 
The dismissal of the suit of. the other two: plaintiffs was “ 


therefore not one on account of want of prosecution but was on 


account of absence of proof on the second point. The judgment 
does not make it clear what the second point in the case was. 
That is left entirely to conjecture, but having regard to the reliefs 
claimed in the plaint embodied in the decree quoted by us, it 
seems clear to us that the second point’ was the question of the 
alleged waste being committed by the widows for which an 
injunction to restrain them‘had been asked for. This being our 
interpretation of the judgment, it is clear that the suit was 
dismissed for want of proof that any waste had been committed 
by the ladies. We may further note that in the plaint no transfer 
had been specified by date and no relief had been claimed for 
a declaration that any such transfer had not been made for legal 
necessity. So far as the relief for the establishment of the plain- 
tiffs’ right to the estate by inheritance was concerned that was a 
relief claimed personally by the then plaintiffs which of course 
could not be granted, as it was impossible to hold who would be 
heirs to the estate so long as the widows were alive. So far as 
that relief went, the claim was misconceived and in any case it 
is quite clear that such claim could not be said to have been one 
brought in a representative capacity on behalf of the entire body 
of reversioners who may be born afterwards. The learned Sub- 
ordinate Judge has held that the result of this litigation operates 
as a bar of res judicata against the present plaintiffs. We are 
wholly unable to accept this finding. No declaration had been 
sought for avoiding any particular transfer and there was no 
finding that any specific transfer was or was not without any 
legal necessiwy. The mere dismissal of the suit for an injunction 
cannot be res judicata when the, plaintiffs are now suing for ' 
possession of the estate after the death of the widows. Having 
regard to the fact that a new cause of action arises in favour of 
the present plaintiffs after the death of the widows and the 
relief for the establishment of the then plaintiffs’ rights in 1878 
was a personal one, it cannot be said that thg result of that suit 
stands in the way of the present plaintiffs. 

`” The learned advocate for the responderfts has urged that the 
dismissal might be assumed to ‘amount to a finding that there 
was no proof of the pedigree set up by the then plaintiffs. We 
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have already noted that the absence of proof noted by the Judge Oz 
was as regards the second point and not the first. Accordingly {s29 
we are unable to accept the finding that that judgment operates 


as res judicata. MUHAMMAD 
ABDUL KARIM 


The finding that the result of that litigation amounts to Kuan 
an estoppel, which: prevents the present plaintiffs from suing is 
obsolutely untenable. No act or omission committed by the pre- 
sumptive reversioners at that time can amount to an estoppel Sulaiman, J. 
against the present plaintiffs who have actually succeeded to 
the estate. Their conduct may under certain circumstances raise 
a presumption in favour of the existence of the legal necessity, 
but can never debar the present plaintiffs from claiming the estate 
in assertion of their own rights which they do not claini through 
the former reversioners. We would therefore hold that neither 
res judicata nor estoppel is a bar to the suit. 


In this connection we may dispose of another plea of res 
judicata which has been raised for the first time before us and 
which is based on a judgment dated October 25, 1923 printed on 
page 27 of the Supplementary Record to F. A. No. 256. As 
a result of several advances of loan Chaturi Lal had obtained a 
decree for money. in 1878. In part payment of that decree he 
took a’sale deed in 1891 of three villages. Part of that mortgage 
decree was paid off by the sale of Sibnagar in favour of the res- 
pondent represented by Mr. Pearey Lal Banerji. In a suit brought 
by the present plaintiffs against Chaturi Lal’s representatives to 
get aside the sale deed of 1891 it was held that that sale was good 
because’ it had been taken in order to pay off.Chaturi Lal’s mort- 
gage decree which had been established in that case to have been 
in,a lieu of previous debts which were for legal necessity. Mr. 
Pearey Lal Banerji contends that inasmuch as Chauri Lal’s 
representatives in that suit set up this mortgage decree of 1878 
and the finding was in their favour and against the present plain- 
tiffs, that finding ought to operate as res judicata in favour of his 
clients even though they were not parties to the former litigation. 
This argument is based on the ground that. under Explanation 6 
to Section 11 Chaturi Lal’s representative should be deemed to 
have been. litigating bonafide in respect of a private right claimed 
in common for themselves and the present contesting respondents. 
We find it impossible to accept this contention. The right which 
the then respondents were claiming was the right based on their 
sale deed of 1891 and in order’ to prove its validity they were 
relying on a previous mortgage ‘decree of Chunni Lal. The 
transfer in favour of the contesting respondents i is of 1879, The 
ground which Chatugi’ Lal’s representative might have set up in 
order. to prove the validity of their own sale deed cannot be a 
right claimed in common for themselves and the present res- 
pondents, who have to substantiate the validity of another sale 
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deed. It is quite clear that in the former litigation Chaturi 
Lal’s representatives were not claiming any right in common with 
the present contesting respondents. We are therefore unable to 
hold that even this judgment operates as res judicata and prevents 


“ the plaintiffs from challenging other transfers which were not 


in dispute in the former litigation. In this view of the case, the 
matter need not be pursued any further. 

We now proceed to examine whether the various transfers 
were or were not supported by legal necessity. Before we take 
these transfers individually we should like to state a 
few broad facts which are established by the evidence. 
We have already referred to the decree in the suit 
brought’ by the reversioners in 1877 which gives a list 
of 23 items of property left by Bhawani Sahai. No 
doubt as observed by their Lordships of the Privy Council in the 
case of Kumar Gopika Raman Roy v. Atal Singh* findings of 
fact or statements of fact in a judgment delivered in one case are 
not admissible as proof of those facts in another case when the 
parties are not the same. But even on this record there are 
khewats of no less than 13 villages, the total Government revenue 
of which comes to over Rs.5,000. We also have an official report 
printed on page 47 (F. A. No. 258) stating that Bhawani Sahai 
had been in affluent circumstances and besides the village Nagla 
Lahori he had 26 or 27 other zemindari villages in that very 
pergana. When the Government revenue of 13 villages amounted 
to more than Rs.5,000, it may be taken roughly that the total 
Government revenue of the entire property would have -been 
about Rs.10,000. Thus the statement in the decree is borne out 
by this calculation. There is no direct evidence on the record to 
show the actual profits, namely, 'the net income of the villages 
but it may be assumed’ for the purposes of argument in favour 
of the plaintiffs that it might have been about equal to the, 
Government revenue. The conclusion therefore is irresistible 
that the widows were possessed of considerable properties after 
the death of their husband. At the same time we know that 
there was a great famine in the year 1876 to 1878 and during that 
time the condition of the villages in the district of Shahjahanpur 
was precarious. Even the plaintiffs, Salig Ram and Puttu Lal, 
(pages 35 and 41 F, A. No. 256) admit that Bhawani Sahai had 
started the building of a temple, a shivala and a tank in his life- 
time and that these constructions had not been completed when 
he died and had to be completed afterwards by the widows. The 
defendants’ witnesses like Ram Dayal and others of course said 
that large sums of money were required by the ladies for com- 
pleting these constructions. That the completion of these works 
which had been started by Bhawani Sahai in his lifetime would 


have been a legal necessity has ‘net been disputed before us, Un- 
7[1929] A, I. R. 99 (r. c.) 
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fortunately however we do not know the exact part of the con- Ovu 
structions which had been left uncompleted. when Bhawani Sahai 4,55 
died. We have already referred to the bare assertions of the  — 
ladies themselves that the Government revenue of the villages was Musamman 
very heavy.and the i income was small. ox i 
There is no doubt that during their lifetimes ‘these widows pean: SAHAI 
from time to time made numerous transfers with the ultimate 
result that the bulk of the property passed out of their hands. 


This raises a grave suspicion against the transferees. 





Sulaiman, J. 


Although we have held that the proceedings in the suit 
brought by the presumptive reversioners’ do not amount to res 
judicata, it is impossible to altogether ignore that litigation. The 
present plaintiffs: come to challenge these transactions after a 
period of 40 to 50 years. At a time when the original transferees 
and the persons connected with the execution of the various docu- 
ments are all dead, they call upon the defendants to establish legal 
necessity for debts which their predecessor-in-title had advanced. 

_A large number of these defendants are not the descendants of 

the original creditors or vendees but are subsequent transferees 

from these people. It is therefore very hard on them to be called 

upon after this long lapse of time to substantiate the ancient tran- 

sactions by direct proof of legal necessity. We have the further 

fact that not only- the reversioners have waited for such a long 

time before impugning these transfers but the fathers of two 

of the present plaintiffs and their uncles did make an attempt in 

1878 against the ladies and Chaturi Lal but for some reason or 

other did not proceed further with the case. That was the occa- 

sion when the whole question could have been conveniently 
threshed out, and it could have been established one way or the 

other whether the legal necessity had existed. Although the pre- 

sent plajntiffs are not bound by the conduct of those rever- 
sioners, it is a fact. which cannot be lost sight of that at the time 

when the truth would have been more effectively enquired into 

those reversioners did not choose to press, the matter. There is 

the further fact that although there is no proof of legal necessity, 

yet it is shown that the ladies as well as Chaturi Lal were prepared 

to substantiate the case that legal necessity had existedgand that as we, 
early as 1878 it was definitely alleged that the previous transfers _-~ 
had been ‘for lawful purposes. We shall deal with each of the oy 
deeds in favour of Chaturi Lal hereafter but at this stage we’may” 
mention that by September, 1878 Chaturi Lal had succeeded in 
obtaining a decree from a court of law in his favour against the 
widows. ‘Thus the outside world had the fact before it that the 
reversioners had sued’ to challenge the previous ttansfers/and had 
withdrawn their suit or allowed their suit to be dismissed, and 
that the transferee Chaturi La? had actually obtainéd a decree 
from the court. It was after these events that the transfers which 
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Cwi are now impugned took place. 
1825 There is one more circumstance against the plaintiffs which 
we may now mention. Although we have held that the judg- 
Pind nines ment of the Subordinate Judge dated October 25, 1923 cannot 
Kuan be taken advantage of for the purpose of res judicata, it does 
v. not follow that that judgment i is wholly inadmissible in evidence. 
BisHAN SAHAI Te is'true that the contesting defendants who wished to rely upon 
Sulaiman, J. it were not parties to it but the persent plaintiffs were themselves 
- parties and they lost their claim against Chaturi Lal’s representa- 
tives. Now Chaturi Lal and his representatives were in a better 
position to establish the validity of the mortgages in favour of 
Chaturi Lal than the present defendants who are subsequent 
transferees. The plaintiffs had the full opportunity to challenge 
the validity of Chaturi Lal’s transactions but failed in their 
attempt. Under Section 13 of the Indian Evidence Act when 
the question as to the existence of any right arises in a transac- 
tion by which that right was claimed, recognised or asserted, | 
any particular instance in which that right was claimed, recog- 
nised or exercised is a relevant fact and therefore admissible, Tn 
the present suit Chaturi Lal’s right to hold a valid charge on the 
property on account of the mortgages in his favour is in dispute. 
This right was denied by the plaintiffs and was asserted by 
Chaturi Lal’s representatives in - the previous suit, and the result 
of that suit was an instance in, which the right claimed was 
recognised by a court of law. Although the value of the judg- 
ment by itself may not be great inasmuch as evidence may vary 
from case to case, the fact remains that that judgment is an 
instance in which the validity of Chaturi Lal’s mortgages was 
not only asserted but recognised by the court and recognised as 
against the present plaintiffs. i 
- We now come to the transactions in ates Chaturi Lal 
was concerned. All the relevant documents are to he found 
printed in the Supplementary Récord of F. A. No. 256. On 
page 1 isthe hypothecation bond'dated May 31, 1873 in favour 
of Ajudhya Prasad and Bishun Dayal for Rs.2,000. It recites 
that the money was required for the payment of Government 
revenue on account of the instalment of May, 1873. The en- 
orsement ọn the back of this document contains the admission 
made at the time of the registration and is to the effect that the 
N 
amoùnt had really been deposited in the Pawayan Tahsil on 
May 30, preceding and that the said amount was to be credited 
towards the paymefit of Government revenue. Wow the recitals 
in documents executed by Hindu ladies are by themselves. no 
proofs of the\existence of the legal necessity mentioned. But 
in cases’ where ‘there has been a ‘long interval of time and the 
surrounding circumistances support the inference, the recitals in 
such documents would be evidertce of the representation having 
beem made to the transferees to’ -that effect. We may in this 
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connection quote the words of their Lordships of the Privy Cv 
Council in the case of Banga Chandra Dhur Biswas v. Jagat 
Kishore Achariya*: 
The recital is clear evidence of the representation, and, if the Muxammav 
è ABDUL KARIM 
circumstances are such as to justify a reasonable belief that an“ kian 
enquiry would have confirmed its truth, then when proof of m 
actual enquiry has become impossible, the recital coupled with Bisnan Sanar 
such circumstances, would be sufficient evidence to support the 
deed. To hold otherwise would result in deciding that a title 
becomes weaker as it grows older, so that the transaction would 
- ultimately be eas of justification analy owing to the 
passage of time. 


1929 








Sulaiman, J. 


‘As the dispute has arisen after a long interval of time we 
are of opinion that haying regard to the various circumstances 
which we have referred to above it is only fair that this recital 
should be accepted as proof of a representation having been made 
and believed to be correct by the mortgagee, particularly as that 
assertion was subsequently repeated. 

On June 14, 1873 another mortgage deed was executed for 
Rs.4,000 in favour of Chaturi Lal. Under this money due to 
Ajudhya Prasad and Janki Prasad was paid off and a further sum 
required to pay off the Government revenue instalment. The 
learned advocate for the respondents has suggested that this 
Ajudhya Prasad might be a different person from the other 
Ajudhya Prasad. There is however the fact that Ajudhya Prasad 
mentioned in both the documents was the resident of the same 
place Pawayan. 

‘ On April 29, 1875 a possessory Poo deed was executed 
for Rs.11,000 under which the amount due on the previous deed e 
dated June 14, 1873 was’ paid off and so were also the three 
promissory notes paid off and the balance was paid at the time of 
registration. It is a fact against the defendants that there was 
in the mortgage deed of 1875 no express recital of necessity for 
the amounts due on the promissory:notes and the cash paid at the 
time of registration. On the other hand we have already stated 
that in 1878 when the reversioners first challenged the debts of 
Chaturi Lal, he did assert in court that the money had been 
required for the payment of Government revenue and for the 
construction of thakurdwara, temple, tank and chleatri and we 
also know that the ladies asserted that they had acted in good faith 
and lawfully. We have already shown that the reversioners’ ‘suit 
was dismissed and it is a fact that Chaturi Lal obtained a decree 
on the basis of*this mortgage deed on September 25, 1878. 

The defendants have produced some oral evidence on the 
need for completing the temple, the shivala and the tank and it 
was admitted by the plaintiffs Puttu Lal and Salig Ram that 
these coristructions had remaingd incomplete when Bhawani Sahai 


died. ` The evidence is no doubt meagre. In an ordinary case 
"L L. R. 44 Cal. 186 at 196 
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Cru it might have been difficult to accept it as conclusively establish- 
ing the plea of legal necessity but having regard to the long lapse 
of time after which the question has been raised, having regard 
ARANMA to the failure on the part of the then reversioners to press their | 
"Kian claim at a time when the matter’ might have been thoroughly 
investigated and having regard toithe other circumstances men- 
Bisitan Sanar tioned by us aboye, we feel that it.would not be proper to upset 
Sulaman, J. the finding of the court below on ‘this point and’ we accordingly 
- hold that Chaturi Lal’s decree dated September 25, 1878 may be 
taken to have been obtained on account of a debt which was 

binding on the estate. 

We now propose to take each of the transfers separately « 
[The rest of the judgment i is not material for the purpose of 
eos this report. ] 
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alder KAM SARUP ann otuers (Plaintiffs) 

1929 versus 
April 26e RAM RICHHPAL AND OTHERS (Defendants) * 
Kwe, J. Transfer of Property Act (Act IV of 1 482 ), Sec. (74—Mortgage—Subro- 
Benner, J. gation—Subsequent mortgagee advancing money for discharge of 


~ first mortgage—Priority over ate mediate mortgagee to the extent 
of the money advanced by him. 
” A subsequent mortgagee who advances money E A the 
discharge of a first mortgage on a property is entitled to priority 
e. over an intermediate mortgagee ito the extent to which the money 
advanced by him went towards discharging the first mortgage. 
Seminatha Pillai v. Kushna Ayyar, I: L. R. 38 Mad. 548 
followed. Hanumanthaiyan v. | Meenatchi, Naidu, I. L. R. 35 
Mad. 183 referred to. 

SECOND APPEAL from a TENA of S. NAWAB Hasan Esq., 
Additional Subordinate Judge of Bulandshahr, reversing a decree 
of Basu BRIJ NANDAN Lat, Additional Münsif. 

Peasy Lal Banerji and H. P. Sew, for the appellants. 

M. N. Kaul (for Kailas Nath ey and Misri Lal Chatur- 
vedi, for the respondent. 

The judgment of the Court was delivered by 

Kine, J.—This appeal arises out of.a suit to recover the 
money due on a simple mortgage, dated May 11, 1910, executed 
by Husain Khan and Nawab Khan in favour “of Koote Mal 
and Tulshi Ram as security ‘for a sum of Rs.800. Defendants 
1 to 8 are heirs of the mortgagors. Plaintiffs 1, to 6 are heirs of 
the mortgagees. Bhup Singh, original defendant No. 11, was 

‘ a subsequent mortgagee, who died during *the pendency of the 
suit and whose heirs are now upon. the record as defendants 11 
*§. A. 2145 iof 1927 


. i 
i 


King, J. 


AVL. J.R. HIGH COURT 751 


to 14. Defendant No. 15, Chiranji Lal, was a subsequent pur- 
chaser. 

The suit was Sinceseed by Bhup Singh’ and Chiranji Lal 
mainly on the ground that the mortgaged property situated in 
the town of Gulauthi is not liable to ‘sale, and that Bhup Singh 
and Chiranji Lal had discharged a decree obtained on a prior 
mortgage, and therefore had priority to the extent of the amount 
paid by them in discharging the prior mortgage. . 

The trial. court repelled the defendants’ . ponte eons and 
decreed the claim in full. 

The lower appellate court gave effect to the contention of 
Bhup Singh’s representatives to the effect that they had priority 


to the extent of Rs.3,063-9 which Bhup Singh had paid in- 


satisfaction of the decree obtained by Faqir Chand on the basis 
of a mortgage dated March 29,1904. It may be.mentioned that 
the appeal of Chiranji Lal abated in the court below as he died 
in November, 1926, and no representatives had been brought 
upon the record within the prescribed pericd. The court below, 
therefore, only had to consider the rights of Bhup Singh’s repre- 
sentatives, and we also must leave out os account the claim made 


by Chiranji Lal... 


Crit 
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Ram Sarup 
v. 
Ram 
RicHHPaL 


King, J. 


Tt has been. found: as a fact by ne court below that when - 


Faqir Chand obtained his decree on the basis of his mortgage 

dated March 29, 1904, the -decretal amount, was paid off by 

Bhup Singh and Chiranji Lal to the extent of Rs.3,063-9 and 

Rs.1,000 respectively, and thus the mortgage was redeemed in 
1 . 


The court below held that Bhup Singh was entitled to prio- 
rity to the’ extent of the sum which he had paid for the re- 
demption of the prior mortgage together with interest at 6 per 
cent from the date of payment. The learned Subordinate Judge 
passed a decree allowing the plaintiff’s claim for Rs.2,000 with 
costs and interest. He further directed that after the final decree 
is passed, first the property situated in the village of Faizabad 
be put up to sale and if its sale proceeds be sufficient to satisfy 
the amount of the decree, the other property of the town of 
Gulauthi should not-be put'to sale. But in case the property 
of the ‘village of Faizabad be not sufficient to satisfy the decree, 
then he directed that the entire property of the town of Gulauthi, 
which was mortgaged in the rnortgage of March 29, 1904, would 
be put to sale, and out of the entire sale proceeds of both the 
properties of Gtlauthi and Faizabad the amount of Rs.3,665-13-6 
‘will first go to the defendants 11 to 14 and the remainder will 
go to satisfy the dgcree, and the surplus, if any, would go to 
the other defendants.: It must be explained here that in the 
earlier ' mortgage of March 29, 1904, the whole 44 sihams of 
Gulauthi had been mortgaged. In the mortgage, which is the 
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basis of the present suit, only 23 sihams out of the 44 had been 
mortgaged together with 33 sihams out of 44 in mauza Faizabad. 

The first point taken by the learned advocate for the appel- 
lants is that Bhup Singh can have no priority in respect of the 
payment made by him in discharge of the prior mortgage, because 
he did. not pay -the full amount necessary to discharge that 
mortgage. -As we have already ‘mentioned, Bhup Singh paid 
Rs.3,063-9, whereas the balance of; Rs.1,000 was paid by Chiranji 
Lal. Bhup Singh and. Chiranji Lal between them, therefore, 
certainly did extinguish the prior mortgage, but Bhup Singh him- 
self only paid a portion of the money necessary for discharging 
that mortgage. The ruling cited in Henumanthaiyan ` v. 
Meenatchi Naidu’ has been relied upon in support of the conten- 
tion that payment of a portion only of the money required for’ 
the discharge of a prior mortgage cannot give the person who 
makes the payment any priority! In that ruling it was held 
that where there are two mortgages on-a single property and a 
person advances money for the payment of the first mortgage, 
the claim of such person'to priority over.the second mortgage 
cannot be sustained unless the first mortgage is entirely dis- 
charged. This ruling does not help the appellants since it only 
lays stress upon the necessity for the entire discharge of the 
prior mortgage. In the present suit it is found that the prior 
mortgage has been entirely discharged. The other rulings cited 
by the learned advocate for the appellants are to the same effect 
that the entire discharge of the prior mortgage is necessary, but 
they do not go so far as to say ithat if the prior mortgage is 
discharged by two persons, each of whom contributes a share of 
the money, then neither person acquires any priority in respect 
of such discharge. — 

On the other hand, a ruling hai been cited by the learned 
advocate for the respondents—Samnatha Pillai v. Kushna, Ayyar* 
—in which it was held that a subsequent mortgagee who advances 


„money towards the discharge of a first mortgage on a property 


is entitled to priority over intermediate mortgagee to the extent 
to whick the money advanced by him went towards discharging 
the first mortgage. The facts of' that case are very similar to 
the facts ofthe case before us. In that case a prior mortgage 
deed had been completely discharged. Rs.300 had been advanced 
by a subsequent mortgagee, and the balance of Rs.50 had been 
paid by the mortgagor himself.. It was held that although 
the subsequent moftgagee did not advance thee whole of the 
money „required for: discharge of; the prior mortgage, he was’ 
entitled to priority over an intermediate mortgagee to the extent 
of the money advanced by him for discharge of the prior mort- | 
gage. This ruling is directly applicable *to the facts of this 
Y. L. R. 35 Mad. 183 a “LL. R. 38 Mad. 548 
i 
e I 
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case, and we see no reason for not following it. We find, there- 
fore, that Bhup Singh was entitled to priority over the plaintiff, 
who was an intermediate mortgagee, to the extent of the sum 
which he paid towards the discharge of the prior mortgage dated 
March 29, 1904. i 

The next point is. that the court below was wrong in allow- 
ing the defendants 11 to 14, i.e., the representatives of Bhup 
Singh,. any share in the sale proceeds. of the village Faizabad. 
Here we must accept the appellants? contention. Bhup Singh 
had no interest whatever in the village of Faizabad, and we see 
no reason why his representatives should be entitled to any share 
of the sale proceeds of that village. 

Another objection has been raised to the direction contained 
in the decree of the court below, that after the sale of the 
property in village Faizabad the entire property of the town 
of Gulauthi, which was mortgaged in the mortgage of March 29, 


1904, should be put to sale. Here again we think the court- 


below was clearly wrong. The. plaintif is a mortgagee of only 
23 out of 44 sihams of the town of Gulauthi, and he only 
asked for sale of that share. We see no justification for ordering 
sale of property which is not included in the plaintiff’s mortgage 
deed and which he never sought to put to sale. In our opinion, 
only the’23 out of 44 sihams included in the mortgage in suit 
can be put to sale. Ne ; 

The last point argued is that even if Bhup Singh is entitled 
to priority in respect of the sum which he paid towards the dis- 
charge of the prior mortgage, he is only entitled to an amount 
proportionate to the share.of Gulauthi which is being sold, i.e., 
23|44 of the sum which he paid. No authority has been cited 
before us by either party on this point. Bhup Singh is entitled 
to priority in respect of the sum which he paid towards the 
discharge of the prior mortgage which covered the whole 44 
sihams of “Gulauthi. Now the plaintiff is only seeking to put to 
sale 23 out of 44 sihams of Gulauthi, and in our opinion it would 
be just- and equitable that Bhup Singh should get priority to the 
extent of 23|44 of the sum which he paid in discharge of the 
prior mortgage. mee f 

We therefore vary the decree of the court below on this 
point by declaring that Bhup Singh’s representatives, defendants 
11 to 14, will be entitled to 23|44 out-of Rs.3,665-13-6 which 
was decreed to them by the court below. 

We accordingly allow the appeal in parte and modify the 
decree of the court below by ordering (1) that the property 
situated in village Faizabad be put’ to sale first, and the sale 
proceeds thereof shallebe wholly paid to the decree-holder and 

. «shall in no circumstances be paid to the defendants, and (2) that 
“vin case the’ property of the village of Faizabad be not sufficient 
on 95 rise 
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to satisfy the decree, then the 23 sihams out of 44 sihams of the 
town of Gulauthi, which were mortgaged in the mortgage deed 
in suit, shall be put to sale, and out of the sale proceeds of these 
sihams the amount of 23|44 of Rs.3,665-13-6 will first go to 
defendants 11 to 14 and the remainder will go to satisfy the 
décree, and the surplus, if any, will go to the other defendants. 
Parties will bear their own costs in this Court. 


Appeal allowed in part—decree modified 


MANSA TEWARI and otHers (Defendants) 

versus 
PARMESHAR TEWARI alias MUNESHAR TEWARI 
AND OTHERS (Plaintiffs) * . 

Specific Relief Act (I of 1877), Section 54, Cl. (e)—Birt jajmani 
rights, interference with—Suit for declaration and perpetual in- 
junction—W hen relief as to perpetual injunction should be granted. 

Four brothers, RT, MT, ST and DT, divided their father’s 
birt jajmani in four equal shares, viz., the gifts received in 
three months of the year went to one brother and gifts received 
in another quarter went to another brother and so on. After 
DT’s death, his heirs were ST’s sons, but, at the persuasion of 
ST, it was agreed that in every month KT (a son of ST claiming 
tó have been adopted by DT) would share the gifts made in 
twenty-four days and the other sons of ST would take the gifts 
made on six other days, within a month. This division was as 
to the three months belonging to DT. Subsequently some of 
ST’s sons and descendants of others sued on the allegation that 
KT’s sons were interfering with the six days allowed to plaintiffs. 
The lower courts, finding plaintiff’s case to be true, granted 
them a perpetual, injunction, 

Held, that a perpetual injunction was a proper remedy in this 
case as, in the absence of it, there would be an endless litigation 
between the parties. 

Sona Dei v. Fakir Chand, L L. R. 35 All. 412=11 “A. L. J. R. 
563 distinguished. 

SECOND APPEAL from a decree of K. A. H. Sams Esq., 
District Judge of Benares, confirming a decree of PANDIT JEWAN 
Krisuna Dar, Munsif of Hawali. 

M. I, Agarwala for the appellants. 

S. M. Husain and R. C. Ghatak for the respondents. 

The judgment of the Court was delivered by 

Muxerji, J.—This is a second appeal by the defendants. 
The plaintiffs, antong whom are, people who wore originally made 
pro forma defendants, brought the suit, out of which this appeal 
has arisen, for a declaration of their title and for a perpetual 
injunction. The suit arose out of the “following facts. The 
pedigree given in the plaint will show that one Sheodan Tewari 


*S. A. 252 of 1926 
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had four sons: Raman ‘Tewari, Maharban Tewari, Sita Ram 
Tewari and Diha Ram Tewari. These four sons divided the birt 
jajmani of Sheodan Tewari in four equal shares, that the gifts 
received in three months of the year went to one son and gifts 
received in another three months to. another son and so on. 
Diha Ram died and his heirs, according to the pedigree, were 
his nephews, the sons of Sita Ram. Kishun Dayal Tewari, one 
of the sons of Sita Ram, claimed to have been adopted by Diha: 
Ram. In that capacity, he claimed the entire three months of 
Diha Ram. It is said that Sita Ram was then alive and he 
persuaded his`sons to settle their dispute. It was settled in this 
way that in every month Kishun Dayal was allowed to share 
the gifts made in twenty-four days and the other sons of Sita 
Ram were allowed to take the gifts made on six other days, in 
the course of a month. It is to be understood that this division 
was as to the three months belonging to Diha Ram. The plain- 
tiffs, who were some of the sons of Sita Ram and descendants 
of others, brought the suit on the allegation that Kishun ‘Dayal’s 
sons were interfering with the six days which were allowed to 
the plaintiffs. The defence set up was that Kishun Dayal was 
entitled to those six days also and not obly to the twenty-four days 
as admitted, as the proper share of Kishun Dayal, by the plain- 
tiffs. The courts below have found that the plaintiffs’ case was 
true and they have agreed in decreeing the suit. 

In this Court, only one point has been urged by the learned 
counsel for the appellants and it is this. In the circumstances of 
the case, the relief of perpetual injunction was not proper. 

The appellants’ point is that a perpetual injunction cannot 
be granted where pecuniary compensation would afford an ade- 
quate relief. The argument is that if and when the defendants 
receive any gifts, which, ordinarily, ought to go to the plaintiffs, 
the plaintiffs’ remedy would be to bring a suit for recovery of 
that gift. The learned counsel had to go so far as to admit that 
this might mean that at the end of every month the plaintiffs 
would have to institute a suit or they might let their reliefs 
accumulate and they might bring their suit-once at the end of the 
year. This is a proposition of law which, in our opinion, has 
only to be'mentioned to be rejected. One of ‘the grounds on 
which the perpetual injunction can be granted is mentioned in 
clause (e) of Section 54 of the Specific Relief Act. It is, 

where; the, injunction is necessary to prevent a multiplicity of 
"judicial proceeding. 

If the learned counsel’s argument is correct, as we have 
already stated, there would be an endless litigation between the 
parties to the suit. ‘Therefore, a perpetual injunction is.the only 
- adequate relief. 

"As another branch of this argument Dr. Agarwala relied on 
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the case of Sona Dei v. Fakir Chand'. It was argued by the 
learned counsel that a perpetual injunction would: really amount 
to an injunction to the clientele of the parties, who are not parties 
to the suit. The argument was developed in this way. A jajman 
might think of making a special gift to one of t e defendasits 
and the result of granting an injunction would ee to bind the 


. client who wants to make a special gift from making one. In` 


our opinion, the case of Sona Dei v. Fakir Chand, which is quoted, 
has no bearing on the present litigation. The facts of that case 
were not similar to the facts of this case. The parties of the case 
of Sona Dei divided the birt jajmani by days. One of the parties 
to the agreement died and his share devolved, by right of inherit- 
ance, on his widow, Sona Dei. A jajman refused to make a gift 
to Sona Dei on the ground that she was a woman. Incidentally; 
we might mention -that a gift to:a Brahman must be made to a 
male Brahman and not to a female Brahman. A gift to the 
female Brahman has not the same merits, if it has any merits at 
all, as a ‘gift to a male Brahman.: The jajman, as we have said, 
refused to make a gift to Sona Dei, seeing that she was only’a 
female. He however made a sort of consolation gift to Sona Dei 
and made another gift to the defendant, Fakir Chand. There- 
upon Sona Dei brought the suit,' out of ‘which the appeal arose, 
to recover the gift ‘made to Fakir Chand. The question was 
whether Sona Dei could recover ‘the amount of the gift. Two 
learned Judges, as against one, held that this was a special kind of 
gift and it was not coveréd by the agreement on which Sona Dei 
relied. The following occurs at' page 417 in the judgment of 
Banerji, J. with whom another learned Judge agreed. 
In the present case neither of the courts below has found 
that the. contract between the parties was of the wide nature 
‘just now mentioned,’ and, as I have already said, it was not the 
plaintiff’s own case, as laid in! the plaint. 
In our opinion the facts of that case have nothing to do with 
the facts of the present case. The parties in this case have not 


_ pleaded that it was possible to make a special gift to anybody. The 


contract between the parties has not been considered by the courts 
below ih view of this new pleading. -In. the circumstances, we 
cannot allow what is virtually a mew case to be set up—a case 
which must depend on allegations! of fact and a consideration of 
the agreement in-view of those -allegations. We have considered 
the pleadings in this case. The simple case that arose between the 
parties was one of fact, namely, whether .Diha Ram’s share was 
or was not divided-among the parties as alleged by the plaintiffs. 

In our opinion, an injunction, is the proper remedy in a case 


slike this. It does not: involve any compulsion on the clients. 


The parties have agreed to share in a certain way the gifts made 


on particular days. It will surelyjbe the duty of the party, who 
1, L. R. 35 All. 41211 A. L J. R, 3563" 
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is not entitled to: the gift, not to make any aabt to` accept 
those gifts. His duty would be to keep himself away. This duty 
can only be secured by a personal injunction and which must be 
of a permanent character. 

In the result, we dismiss the appeal with costs. 


Appeal dismissed 


~ 


ABDUL AZIZ alias BAQRIDAN ( Judgment- debtor) 
Versus 
ABDUL RAHIM (Judgment-debtor) and SHAHIDAN BIBI 
AND OTHERS (Decree-holders)* 

Civil Procedure Code (V of 1908), Sec. 47—Scope and interpretation 
of—Execution, discharge or satisfaction of decree—Dispute be- 
tween contending Judgment-debtors-—Appeal. - 

“AR mortgaged some houses in favour of a banking corpora- 

~ «4, tion for Rs.600. The mortgagee assigned the mortgage to one 

S. Later on AR sold one of the houses to AA for Rs.1,100 out 
of which Rs.601 were left with vendee for payment of mortgage 
debt in part, which payment was never made, S having died, 
his heirs, SB and others, sued AR, AA and others, on the first 
mortgage and eventually obtained a final decree. On decree- 
holder’s application the munsif passed an order, behind the back 
of AR, that the house purchased by AA be sold last in execution 
of the decree. Shortly after, on AR’s protest the munsif directed 
that the said order could be availed of by AA on condition that 
he paid Rs.601 to decree-holder in satisfaction of the mortgage. 
An appeal by AA was dismissed by the lower ‘appellate court on 
the ground that no appeal lay. 

Held, that the munsif’s order was not one under Sec. 47 of the 
Civil’ Procedure Code, and, therefore, no appeal lay to the 
lower. appellate court, and it would be straining the language 
of Sec. 47 of the Civil Procedure Code to hold that a dispute of 
the description between the two sets of contending judgment 
debtors would fall within the purview of Sec. 47. 

Re Raynor v. The Mussoorie Bank Ltd., I. L. R. 7 All. 681 
=1885 A. W. N. 204, Anandi Kunwari v. Ajudbia Nath, 
I L. R. 30 All. 379 at 383=5 A. L. J. R. 537, Bhagwati v. 
Banwari Lal, I. L. R. 31 All. 82=6 A. L. J. R. 71 and Thoppai 
Vedaviasa Aiyar v. The Madura Hindu Sabha Nidhi Co., Lid., 
A. I. R. 1924 Mad. 365=77 I. C. 148 referred to.° 

Per NIAMATULLAH, J.—The word “between” used in 
Sec. 47° does not imply that such parties should have been 
arrayed as plaintiff and. defendant. If the scope of Sec. 47 is 
narrowed *down.only to cases in which “questions relating to 
execution, discharge or satisfaction of the decree arise between 
the decree-holder and the judgment-debtor, the very object under- 
lying that Sectton may be frustrated. 

Paren now Srcowp ÅPPEAL from a decree of Basu GANGA 

f < : “E. S. A. $22. of, 1928 i 
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PrasaD VARMA, Second Additional Subordinate Judge - of 
Gorakhpur, confirming a decree of Mr. M. M. SETH, ciy Munsif 
of Gorakhpur. 

M. Waliullah for the dine 

Sankar Saran for the respondents. ° 

The following judgments were delivered:— 

Sen, J.—This is an appeal by a judgment-debtor and it 
arises out of the following facts:— 


One Abdul Rahim executed ia simple mortgage in favour 
of the Kayastha Trading and Banking Corporation for Rs.600 
which was payable in two years. The property hypothecated 
consisted of three houses and the rate of interest agreed upon was 
one rupee per cent per mensem at six monthly rests. The 
mortgagee assigned the mortgage to. one Shamsuddin on March 19, 
1915. Abdul Rahim sold one of the mortgaged houses to Abdul 
Aziz, the appellant, on June 14, 1918, for a sum of Rs.1,100 out 
of which Rs.601 were eft with the vendee for payment of the 
mortgage debt in part. This payment was not made. Sham- 
suddin having died, his heirs, namely, Mst. Shahidan Bibi and 
others, brought a suit on the mortgage dated April 13, 1912, 
against Abdul Rahim, Abdul Aziz and others. A preliminary 
decree was passed on "July 13, 1926. The final decree followed 
on January 14, 1927. The decree-holder applied to the Munsif 
of Gorakhpur for the execution óf the decree and Abdul Aziz 
applied that the house purchased by him on June 14, 1918 be sold 
last in execution of the final decree. On July 15, 1927, the 
Munsif acceded to this prayer and passed an order to that effect 
behind the back of Abdul Rahim.’ . Shortly after the making of 
the said order, Abdul Rahim appeared in court and presented an 
application protesting against the! order of the learned Munsif 
directing that the house property: purchased by Abdul Aziz be 
sold last. On August 27, 1927, the Munsif reviewed the order 
dated July 15, 1927, and directed that the said order could be 
availed of by ‘Abdul Aziz on this: condition that he paid a sum 
of Rs.601: to the decree-holder in satisfaction of the mortgage 
togethers with interest on the said:amount at one rupee per cent 
per mensem compoundable every six months from June 14, 1918, 
the date of his purchase, right up to the date of his payment. 

Aggrieved by the aforesaid order, Abdul Aziz lodged an 
appeal in the court of the learned District Judge which was 
heard by the Second Additional Subordinate Judge of Gorakhpur. 
A preliminary objection was raised by the resporfdent as regards 
the competency of the appeal. The learned Judge accepted the 
preliminary objection and dismissed the appeal upon the ground 
that no-appeal lay to him. ‘The :ratio of the decision was that 
the order dated August 27, 1927, was passed in the course of an 
execution proceeding in which Abdul Rahim and Abdul Aziz, 
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the rival judgment-debtors, were ranged on opposite sides and Crm 

there was no question between the parties to'the suit in which the 

decree was’ made within the meaning of Section 47 of the Civil 

Procedure Code. AspuL Aziz 

Abdul Aziz appeals to this Cine and urges that the matter apour Ram 
between the parties was one under Section 47 of the Civil Pro- 

cedure Code and that an appeal lay to the lower appellate court. $% F 

Section 47 of the Civil Procedure Code provides:— 

All questions arising between the parties to the suit, in which 
the decree was passed, or their representatives, and relating to 
the execution, discharge or satisfaction of the decree, shall be 
determined by the court executing the decree and not by a 
separate suit. 

The conflict of interest in the execution department was 
between two sets of judgment-debtors and there was no question 
between the decree-holder on the one side and one or other of 
the judgment-debtors on the other side relating to the execution, 
discharge or satisfaction of the decree. It would be straining the 
language of Section 47 of the Code of Civil Procedure to hold 
that a dispute of this description between two sets of contending 
judgment-debtors would fall within the purview of Section 47. 
This question directly arose in re Raynor v. The Mussoorie Bank, 
Ltd.*, After discussing the facts of the case Brodhurst and 
Tyrerell, JJ. observed at page 686: 

This application purported to be made under Section 244 of 
the Civil Procedure Code. But, apart from other considerations 
showing that Section 244 is not applicable to a proceeding of this 
character, it is sufficient here to observe that an application cog- 
nizable under that Section must be an application between the 
parties, that is to say, between the parties arrayed against each 
other as decree-holder of the one part and judgment-debtors 
or their representatives of the other. But this is not such a 
question. It is a controversy of two judgment-debtors inter se, 
and the provisions of Section 244 do not apply to the determina- 
tion of such questions. 

This statement of law was cited with approval in Arandi 
Kunwari v. Ajudhia Nath? and it was observed that the contro- 
versy was between a judgment-debtor and his representative and 

that it would be straining the language of Section 244 to hold 

that such a dispute fell within the scope of that Section. In 
Bhagwati v. Banwari Lal* the majority of the Judges constituting 
the Full Bench expressed themselves in support of the above view. 

Banerji, J. is reported to have said (see page 98) that 
as regatds the first condition it is mdnifest that the parties 
must be arrayed as decree-holder or his representative on the 
one side and the judgment-debtor and his representative on the 
other. Any ‘question arising between the decree-holder and his 
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representative or between the eee: debtor and his represen- 
tative is clearly not a question within the purview of Section 244. 
This has been held so repeatedly that I deem it unnecessary to 
cite authorities. 


The learned counsel for the appellant relies upon the case 
of Thoppai Vedaviasa Aiyar v. -The Madura Hindu Sabha Nidhi 
Co., Lid’, Their Lordships rule in that case that Section 47 of 
the Civil Procedure Code ought to; admit of a liberal interpreta- 
tion and should not be confined to cases, where the question in 
controversy was between the decree-holder and the judgment- 
debtor. It is submitted with ali respect that the above view is 
not supported by the language of:Section 47 of the Civil Pro- 
cedure Code and is opposed to the cursus curiac of this Court 


` which I am bound to follow. 


The order not being one under Section 47 of the Code of 
Civil Procedure, no appeal lay to the lower appellate court. It 
is not contended that the-order was appealable independent of 
Section 47 and it is also not contended that Order 43 of the 
Code of Civil Procedure applies. ‘The result is that the appeal 
„fails and should be dismissed with costs. 

NIAMATULLAH, J.—I entirely agree with my learned brother 
in the’ conclusion he has arrived at ‘and would dismiss the appeal. 
I however rest my decision on a different aspect of the case. I 
am of opinion that the question arising between the parties to 
this appeal, namely, whether the’ court of first instance was 
justified in imposing certain conditions on the property, in which 
the appellant is interested, being sold last is not one relating to 

‘the execution, discharge or satisfaction of the decrce’ and for 
that reason the order impugned in} this appeal is- not one which 
can be regarded as an order passed ‘under Section 47 of the Civil 
Procedure Code. I hesitate in accepting the view that Section 
47 of the Code of Civil Procedure; can, under no circumstances, 
apply to an order passed by a court executing the decree as Between 
two judgment-debtors inter se. The relevant part of Section 47 
is this:— 

All questions arising between ‘the parties to the suit, in which 
‘thee decree - was ‘passed, or their representatives, and relating: to 
the execution, discharge or satisfaction of the decree, shall be 
determined by the: court executing the decree and not by a. 
separate suit. 

As I read the section, all that: is necessary to be made out 
for its application is that the parties between whom a question 
relating to the execution, discharge: or satisfactioneof the decree 
arises should have been parties to the suit-whether arrayed on the 
same side or on the opposite- side. The word “ between” does 
not, in my opinion, imply that such parties” should have been 


arrayed as plaintiff and defendant, - The *words ‘between the 
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same parties’ occur in Section 11 of the Civil Procedure Code 
and it has been repeatedly held in relation to questions of res 
judicata that parties arrayed on the same side may have a conflict 
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of interest and a decision arrived at on questions between them ABDUL Aziz 
. . . . . v. 
in' a suit in which they are arrayed on the same side operates as aspur Raum 


ves judicata in a subsequent suit in which they are arrayed on 
the opposite side, Some of the--reasons for, the view taken by 
the learned Judges of the Madras High Court, in the case referred 
to by my learned brother, merit. consideration.. In a suit for 
partition, for rendition of accounts or in an administration suit, 
after a decree has been passed, questions may arise between the 
parties arrayed on the same side in the course of execution pro- 
ceedings and if the scope of Section 47 of the Code of Civil 
Procedure is narrowed down only to cases in which questions 
relating to execution, discharge or satisfaction of the decree arise 
between the decree-holder and the judgment-debtor, the very 
object underlying that section.may be frustrated. While I am 
not prepared to dissent from the authorities which my, learned 
brother has quoted in support of his view. I venture to express 
my hesitation in accepting that view as absolutely correct and 
of general application. As I agree in dismissing the appeal on 
another ground, I need not examine the view in all its aspects 
and content myself by merely reserving my opinion on the 
question. 3 
By THE Court—The appeal is dismissed with costs. 
Appeal dismissed 
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Civil Procedure Code, Sec. 11—Res judicata—Second suit for redemp- February 6 


tion—First suit dismissed for failure to pay amount decreed— 


Matters decided in previous suit—When cannot be re-opened py 


—Mortgage, integrity of, when .broken—Effect of, on plaintiffs 
claim for redemption. 2 
Two mortgages were executed on June 22, 1864, In one, 
which was by conditional sale, the property mortgaged related 
to five villages and the usufruct was to be equivalerft to interest 
on the money secured. The second deed operated as a further 
charge. In 1877 foreclosure proceedings were taken by mort- 
gagees which proved abortive. In 1880 a partition took, place 
between tle mortgagees of 2 out of the 5 villages, to which 
defendants were parties. | Mortgagees claimed to be absolute 
owners of shares in the two villages and this point was decided 
against defendants. In 1892 ‘plaintiffs (mortgagors) sued for 
_ redemption of the,five villages, and after the matter had come 
- up to the High Court, it was held that they could not redeem 
*§. A. 403 of 1926 
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Civil the two villages relating to partition proceedings. On remand 
the Subordinate Judge allowed redemprion of three villages for 

pra a sum arrived at by taking proportionate value of these villages 
RACIIUNATH but no interest was allowed on money advanced under second 
SINGH deed. As a result of the withdrawal- of an appeal by plaintiffs, 


v. 


Suro PRASAD 


SINGH 


Ashworth J. 


mortgagee’s cross-objection impugning the Judge’s decision was 
rejected. Ultimately plaintiffs’ suit was dismissed for non-pay- 
ment of the decreed money. In 1924 plaintiffs sued again for 
redemption of the three villages. 

Held: (1) that plaintiffs were entitled to sue for redemption 
notwithstanding their failure to redeem under the decree of the 
previous suit; Sita Rám v. Madho Lal, I. L. R. 24 All. 44= 
1901 A. W. N. 194, Har: Ram v. Indraj, 20 A. L. J. R. 631 and 
Maina Bibi v. Chaudhri Vakil Abmad, I. L. R. 47 All. 250= 
23 A. L. J. R. 115 (r.c.) followed. 

(2) that any matter arising in the earlier suit which was 
decided could not be re-opened in the present suit; Ramji v. 
Bapaji Pandhannath, 1. L. R. 43 Bom. 334 (F.B.) referred fo. 

(3) that the integrity of the mortgage had been broken and 
therefore plaintiffs were entitled to claim redemption of the three 
villages for a proportionate amount of what would be required 
to redeem the five; and 

(4) that the mortgagees could not be decreed any sum by way 
of interest. 

SECOND APPEAL from a decree of ALI Ausar Esq., District 

_ Judge of Ghazipur, confirming a decree of SYED IFTIKHAR 
Husain, Additional Subordinate Judge of Ballia. 

Sir Tej Bahadur Sapru, M. L. Agarwala and Baleshwari 
Prasad for the appellants. 

Iqbal Ahmad and Janaki Prasad for the respondents. 

The judgment of the Court was delivered by 

ASHWORTH, J.—This second appeal arises out of a suit brought 
by the plaintiff-respondents against the defendant-appellants for 
redemption of two mortgages both dated June 22, 1864. One of 
them was a mortgage by conditional sale. The property mort- 
gaged was shares in five villages, and the money secured was 
Rs.6,999. It was a condition that the usufruct should be held 
equivalent to interest on the money. The second deed was of 
the same date and secured a loan of Rs.1,600 which was to carry 
interest at 12 annas per cent per mensem. So far as the -present 
appeal is concerned the parties admit that this second deed 
operated as a further charge. 

The facts of the case, which it is necessary to give for the 
purpose of this appeal, are briefly as follows:— , 

In 1877 foreclosure proceedings were taken by the mort- 
gagees, but they proved abortive, because the mortgagees did not 
pursue the matter to an end by the necessary legal process. In 
1880 there was a partition between theemortgagees of certain 
villages. The defendants were parties to that partition. Two 
out of the five villages formed part of the property which was 
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the subject-matter of that partition suit. The mortgagees in 
that partition suit claimed that they were absolute owners of the 
shares in the two villages which the plaintiffs are now asking to 
redeem. It is clear that they claimed an absolute title on the 
ground that the foreclosure proceedings in 1877 had given them 
an absolute title by foreclosure. It is also clear that the defendants 
either did not contest this proposition or that the point was 
decided against them. In 1892 the plaintiffs brought a suit 
similar to the present one for redemption of the five villages. It 
was then held, after the matter had come up to this High Court, 
that they could not claim to redeem the two villages which were 
dealt with in the partition proceedings of 1880. The High Court 
having held this, remanded the case to the Subordinate Judge to 
decide the question of the redemption of the three remaining 
villages on its merits. The Subordinate Judge, thereupon, allow- 
ed redemption of the three villages for a sum that was arrived 
at by taking the proportionate value of the three villages (the 
proportion being reckoned according to the respective revenue 
payable on the three as against the five villages). He did not 
allow any interest on the Rs.1,600. secured by the deed of further 
charge. We have looked into his judgment, and we find that no 
reason was given by him for ignoring the question of interest. 
Against this decision of the Subordinate Judge there was an appeal 
by the plaintiffs, that is to say, the mortgagors, who wished to be 
given the property without payment of any sum, their contention 
being that the usufruct had sufficed to. liquidate the prin- 
cipal and (possibly) the interest. On the other hand, the mort- 
gagees filed a cross-objection complaining that the Subordinate 
Judge had allowed them no interest on the money advanced under 
the deed of further charge. The appellants’ withdrew their 
appeal, and, under the law then in force, the cross-objection 
automatically was rejected. It may be mentioned that under the 
law the mortgagee could have filed a cross-appeal, but did not 
do so. The decree of the Subordinate Judge allowed the plain- 
tiffs to redeem the mortgage on payment of the proportionate 
amount of the principal money secured by the mortgages pro- 
vided that they paid that amount (i.e Rs.4,208) within six 
months, and the decree went on to say that jf the money was not 
paid within that period, the suit would stand di8missed. The 
money was not paid.- i 


We now have this present suit brought in 1924, ie, 32 
years after the present suit was brought. * The plaintiffs claim 
in it to have a right to redeem the three villages. They take 
up the position in the plaint that the previous suit settled the 
amount of mortgage money due at that date, and that his sum has 
been realised in full ly the defendants by the profits of the mort- 
gaged property. ? 
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The defence to this suit was as follows:—Firstly, it was 


pleaded that the ‘right of the plaintiffs to redeem was barred 
by the dismissal of’ their- previous ‘redemption suit in 1892. Se- 


condly, if this were held not to be so, at any rate the plaintiffs: - 


could not rely upon the decision jin that suit as to the amount 
required to redeem but were bound to pay what shouldbe found 
to -be due on a consideration of the matter independently of the 
decision in that case. . ‘Thirdly, it was argued that there should be 
no reduction of the amount of mortgage money with’ interest 
recoverable by the mortgages by reason of the mortgagees having 
acquired an absolute title in two of the villages under the parti- 
tion proceedings in 1880.: - 

The finding of the Subsedinate Judge is as follows: He 


- holds that the right of. the plaintiffs to redeem is not barred by 


the dismissal of their previous suit in 1892; secondly, that the 
decision of the Subordinate Judge; in the previous suit as to the 
amount then due for redemption ‘holds good and cannot be re- 
opened; thirdly, that the mortgagee-appellants are only entitled 
to get a proportion of the mortgage money as they have become 
absolute- owners of two of the mortgaged villages. From all 


-these three findings the appellants‘ appeal. 


The Subordinate Judge has also decided one point in favour 
of the mortgagees, namely, he held that although-in the previous 
redemption suit no interest was allowed on the Rs.1,600 secured 
by the deed of further charge, yet the. mortgagees were entitled 
to get interest from the date of that suit in 1892.- Against this 
decision the respondent-mortgagors have filed a cross-objection, 
maintaining that the éffect of the decision in the former case was 
a bar to a claim for any interest-whatever. i 

It will thus be seen that there are four findings of di Sub- 
ordinate Judge the correctness of. which is in question in. this 
appeal. We will deal with- them in the order in which they have 
-been stated. . 

The question siida the fact of a redemption suit being 
brought-and being dismissed for ‘failure. of the mortgagors to 


` pay the sum decreed for redemption will operate under the 


rule of rès judicata to prevent the: bringing of a subsequent suit 
for redemption has been decided by a Full Bench of this Court. 
See Sita Ram’ v. Madho Lal’. ‘This was again followed in a two- ° 
Judge decision—Hari Ram v. Indvaj*. There is also a decision 
of theip Lordships of the Privy Council which appears to affirm 
the principle followed in these: decisions—Maina Bibi v. Chaudhri 
Vakil Ahmad’. In that case a mottgage was not in question but 
the heirs of a Mohammedan were ‘suing his widow for recovery 
of property held by her as a lien against her dower. They 
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brought one suit and got a decree, but failed to paý the money 
required under that decree. They subsequently brought another 
suit, and this was held to be permissible. It appears, therefore, 
to us that one cannot question the right of the plaintiffs to sue 
for redemption notwithstanding their failure to redeem under 
the decree of the previous suit. - 

As to the second point whether the Subordinate Judge was 
right in holding that he was bound by the previous suit in res- 
pect of the amount then found due, we may refer to a Bombay 
Full Bench decision in Ramji v. Bapaji Pandhannatht. It was 
there held by the Chief Justice of the Bombay High Court and 
one other Judge .(a third Judge dissenting) that in similar cir- 
cumstances an earlier decree, although ending in dismissal of a 
suit by reason of non-payment of the sum decreed, would operate 
as res judicata in respect of all matters decided at that date. On 
the other hand, we have been referred to the Allahabad decision 
just’ mentioned—Hari Ram v. Indraj’°—as an authority for the 
contrary. It was there stated by Justice Ryves that the parties 
would be relegated to their position as it was at the commence- 
ment of the previous suit. It is sufficient to say that the present 
matter was not in issue before that court, and the sole question 
then was the right to bring a second suit. Furthermore, this 
Allahabad decision uses the same language as was used by a Sub- 
ordinate Judge and quoted with approval by their Lordships of 
the Privy -Council in Maina Bibi v. Chaudhri Vakil Abmad’. 
This latter case clearly and emphatically decided that in similar 
circumstances matters decided in a previous suit could not be re- 
opened. It decided particularly that where the rate of interest 
was decided in an earlier suit, dismissed for the same reason that 
the earlier suit was dismissed in this case, the subsequent suit 
could not call it in question. The authority, therefore, is clear 
for holding that any matter arising in the earlier suit which was 
decided cannot: be re-opened in the present suit. 

As to. the third question, the -appellants contend that the 
whole of the mortgage money should be thrown on to the three 
villages which the plaintiffs are now allowed to redeem, and 
that no redemption should be allowed, because their right to 
redeem two of them has disappeared. So far as we are able 
to understand the argument on which this contention is based, 


-it appears to be this. By their laches in’ the partition proceedings 


a 


referred to above, the plaintiffs lost any right to redeem the two 
villages. Consequently they should get no bertefit in the present 
suit-from that laches. They should not be allowed to claim that 
the mortgage money payable for redemption of the three villages 


. is less than ‘that for the whole five. There can, however, be no 
-question that by the partition proceedings thé appellants have 
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become absolute owners of two of the villages. Their rights as 
mortgagees in these two villages have merged in their rights as 
owners. Consequently the integrity of the mortgage has been 
broken, and -that being so, the plaintiffs are entitled to-claim re- 
demption of the three villages for a proportionate amount of what 
would be required to redeem the five. These conclusions result 
in the dismissal of the appeal. S Í 

There remains the respondents’ cross-objection. In describ- 
ing the facts of the previous litigation -above we showed that 
in the former suit the Subordinate Judge refused to allow arly . 
interest on the principal mortgage money. The ‘grounds for that - 
decision. were not obvious, but that decision in itself was impugn- 
ed by the-mortgagees in their cross-objection. -When that cross- 
objection stood dismissed by reason of the withdrawal of the 


- appeal, the decision of the Subordinate Judge on this point remain- 


ed undisturbed. It therefore decided something which cannot be 
re-opened. We hold then that the mortgagees cannot be. decreed 
any sum by way of interest and consequently the present cross- 
objection must be upheld. 

The consequence is that this appeal fails and is dismissed 
with costs. The cross-objection is successful and is decreed with 
costs. The decree of the lower court will be modified by exclud- 
ing the sum awarded as interest, that is to say, Rs.1,967-7. The 
mortgage-debt will then be, up to the date of the lower .court’s 


- decree, Rs.5,243-13 less than-Rs.1,967-7. The rest of the decree 
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will stand except that the costs decreed against defendants 1 and 
2 in the lower court will be proportionately reduced. 
Appeal dismissed 


= LAL CHAND (Defendant) e a 
Versus i a 

RAMCHANDAR AND OTHERS (Plaintiffs) * 

Agra Pre- -emption Act, Sec. 11—Sale—Transfer of proprietary interest 
under order of Court—Enforcement of previous voluntary còn- 
tract for sale—Right of pre-emption, accrual of—Sec. 6, inappli- 
cability of— Sale in execution of decree” distinguishable from 
execution of sale deed by court in pursuance of a decree. 

The transfer of proprietary interest for cash consideration 
though under orders of the court for enforcement of a previous 
voluntary contract for sale is a sale within the meaning of 
Sec. 11 of the Agra Pre-emption Act and therefore a right of 
pre-emption eaccrues on such sales, and the exception contained 
in Sec. 6 does not apply. 

The expression “sale in execution of a decree” is not 
identical with thé execution of a sale deed by the court in pur-', 
suance of a decree, . . 

SECOND APPEAL from agdecree of MAULVI FARIDUDDIN. 
*S. A. 672 of 1927, 


“ALR. HIGH COURT ec 767 


AumMaD Kuan, Subordinate Judge of Mainpuri, confirming a 
decree of Syep SERAJUDDIN AHMAD, Munsif of Shikohabad. 

- Peary Lal Banerji for the appellant. 

Uma Shankar Bajpai and Narain Prasad Asthana for the 
respondents. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is an appeal by Lal Chand arising out 
of a suit.for pre-emption under very peculiar circumstances. On 
August 18, 1922, a sale deed was executed by Himmat in favour 
of Raushan Lal for Rs.1,400. Suit No. 159 of 1923 was insti- 

` tuted for pre-emption of the property sold by Ram Chandar and 
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Tej Ram. This suit was dismissed and an appeal by the pre- - 


emptors was preferred to the court of the District Judge. While 
this matter was pending, there was another suit (suit No. 188 
of 1923) instituted by Lal Chand for specific performance of a 
previous contract alleged to have been entered into by Himmat 
in his favour. Lal Chand impleaded the vendor Himmat, the 


vendee Raushan Lal, as well as the two pre-emptors, Ram Chand, 


and Tej Ram. This suit for specific performance was decréed. 
An appeal was preferred by Raushan Lal in the suit but this was 
dismissed by the District Judge and so also was an appeal pre- 
ferred by Ram Chand and Tej Ram in the pre-emption suit. The 
position thus was that the suit for pre-emption by Ram Chand 
and Tej Ram stood dismissed and the suit for specific performance 
by Lal Chand stood decreed. - 

The vendee, Raushan Lal, declined to obey the decree of the 
specific performance and the court ordered that a sale deed be 
executed in favour of Lal Chand. This actually took place on 
November 25, 1925. 

‘On this, two new suits for pre-emption, one by Raushan 
Lal and ‘the other by Ram Chand and Tej Ram were instituted 
against Lal Chand in which Himmat was also impleaded. Both 
these suits-have been decreed by the courts below and Lal Chand 
has appealed. © | 

The two points-urged on behalf of Lal Chand are: (1) that 
no suit for pre-emption lay in respect of the sale deed executed by 
the court on November 25, 1925, and (2) that the_plaintifis are 
debarred' from now claiming pre-emption when theyedid not set 

‘up this right in the specific performance suit. -- 

The first question to consider is whether the transfer of 
proprietary interest for consideration which ig affected by means 
of a sale deed executed in pursuance of a decree for a specific per- 
formance is a sale within the meaning of Section 11 of the Agra 


Pre-emption Act so,that a right of pre-emption can accrue in, 


respect of it. Under Sgction 4(10) a sale means a sale as defined 
_ in the Transfer of Property Agt. We think that the transfer 
` of proprietary interest for cash consideration though it was under 
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orders of the court for anori of a preyious voluntary con- 
tract for sale is a sale within the meaning of Section 11. It 
would therefore follow that a right of pre-emption would accrue 
on such sales. ‘This result is in conformity with the general policy. 
of the Act that property cannot be privately transferred so as, 
to defeat the rights of pre-emption. If a sale outright cannot 
be, affected the result ought to be the same, if a private contract 
for sale is entered into and then a; decree for specific performance 
allowed to be passed. 

The next question to nide is whether the case comes- 
within the exception contained in Section 6. If it can be called 
a sale in execution of a decree of a civil court then by virtue of 
that Section no right of pre-emption can arise in respect of it. 
Having considered the language of the Section we have come to. 
the conclusion that the exception does not apply to this case. 
The expression “sale in execution of a decree” is not identical 
with the execution of a sale deed ; iby the court in pursuance of a 
decree. ‘There has really been-no sale in execution but the exe- 
cution of a sale deed, because the judgmnt-debtor, Raushan Lal, 
declined’ to execute it. We therefore think that there is no 
prohibition against the accrual of. the right of pre-emption. 

It is quite clear that the right of pre-emption accrues after 
a sale has taken place. There is no prospective right before such 
a contingency happens. It is therefore difficult to see how Ram 
Chand and Tej Ram or Raushan ‘Lal could be said to have been . 
able to put forward their right of pre-emption in the suit for 
specific performance. Upto that time the position of Ram 
Chand and Tej Ram was -merely that of pre- emptors jn 
respect of the earlier sale deed of August 18, 1922. The position 
of Raushan Lal was undoubtedly that of a vendee. But the 
sale which is now sought to be pre- -empted is of the date Novem- 
ber 25, 1925, and the right of pre-emption which is now.claimed 
has accrued i in respect of it. We therefore fail to see how. before 
the sale deed was executed by the court it could be said that 


` Ram Chand and Tej Ram and Raushan Lal were bound to plead 


that they had a right of pre-emption, in anticipation of any 
sale deed that might "be in future executed undet the'orders of the 
court. Thig being so it is difficult to hold that the present suit 
is barred by the principle of res judicata on account of the omission 
on the part of Ram Chand and 'Tej Ram and Raushan Lal to- 
set up their right of pre-emption. Only one appeal has been 
preferred under Section 18 of the Act by Lal Chand and as a 
result of the consolidation of the suits in the courts below our 
judgment governs both these cases. The appeal is accordingly ~“ 
dismissed with costs. 
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DIP CHAND (Applicants) 
versus ` 
SHEO PRASAD anp ‘oTHERS (Opposite parties) * 
Procedure Code (V of 1908), Sec..115—Or. 21, R. 89, and R. 92, 


Sub-rule 2—Application for setting aside sale—Notice of applica- 
tion—Dismissal of, on ground that two -purchasers not impleaded 
Revision—interference by High Court—Civil Procedure Code, 
Sec. 115. 


In execution of-a simple money decree against the applicant, 
his property was sold in three lots on March 10, 1927. Lot 
No. 1 was purchased by SB, lot No. 2 by BB on behalf of one 
KB-who was the brother of BB’s master, K.N. and lot No. 3 
by SM for himself. and one MR. On April 2, 1927 the judg- 
ment-debtor applied, under Or. 21, R. 89, for setting aside of 
“the sale stating that he had deposited the decretal amount and 
the 5% on the purchase money. As the purchasers mentioned 
in the application were SB, KN, and SM, exception was taken 
to it on the ground that KB and MR had not been impleaded. 
Thereupon the judgment-debtor applied, more than 30 days 
after the sale, for- issuing of notices to- those purchasers also. 
The munsif disallowed the application and the District Judge 
digmissed an appeal. The applicant having applied in revision, 
held, that Or. 21, R. 92, Sub-Rule 2, indicates that the duty 
of giving notice should rest on the court or its officials, and that 
there is nothing to-indicate that the judgment-debtor or the 
applicant for the setting aside of sale should trace out who are 
the parties affected by his application and make them parties 
to it; eld further, that where a court had acted, as in the 
present case, by inventing a rule of procedure, for itself, which 
was not warranted by the law, the High Court was not only 
competent toi. interfere but should interfere and, therefore, the 
. application in revision lay and the sale should be set aside. 

A ruling given on consideration of a different language of the 
Code need not necessarily be binding on the High Court and 
therefore the ‘case of Karamat Khan v. Mir Ali Ahmad, 1891 
A. W. N. 21 was no longer good law and was not binding on the 
High Court. . 

Yad Ram v. Sunder Singh, [1923] 21 A. L. J. R. 313 distin- 
guihed. Ishar Dasw: Asaf Ali Khan, 1. L. R. 34 All. 186=9 A. L: 
`J. R. 19, Balkrishna Udayar v.- Vasudeva Ayyar, I. L. R. 40 
Mad. 793=15.A. L. J: R. 645, Dhanwanti Kuer v. Sheo Shankar 

. Lal, 4 Patna L.. J. 340, Brij, Mobun Thakur v. Rai Uma ‘Nath 
Chowdbry, J. L. R. 20 Cal. 8 , Umed Mal v.«Chand Mal, J. L. R. 
54 Cal. 338, Karamat Khan v. Mir Ali Abmad, 1891 A. W. N. 
121, Ali Gaubar Khan v. Bansidhar, I. L. R. 15 All. 407= 
1893 A. W. N. 173, Sarvi Begam v. Haidar Shab, 9 A. L. J. R. 
12 and' Ramraj Singh v. Rabi Prasad,'63 I. C. 140 referred to. 
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Additional Subordinate Judge of Moradabad. 

Kailas Nath Katju for the applicant. 

Peary Lal Banerji and Shabd Saran for the opposite parties. 

The judgment of the Court was delivered by 

Moxeryji, J—This is an application to revise the order of 
the Munsif of Chandausi, dated June 16, 1927, and arises under 
the following circumstances:— 

In execution of a simple money decree against the applicant, 
his property was sold in three lots on March 10, 1927. One Shiam 
Behari purchased the lot No. 1. The second lot was purchased, 
on the spot, by.one Brij Bhukan Saran, but he declared that he 
was purchasing the same for one Kunwar Bahadur. The third 
lot was purchased on the spot by one Sarra Mal, but he declared 
that he was purchasing the property for himself and one Moham- 
mad Raza Khan. On April 2, 1927, the judgment-debtor put 
in an application to the court stating that he had deposited the 
decretal amount and the § per cent on the purchase money, and 
asked that the sale might be set aside. The application was, as 
the application itself mentioned, under Order 21, Rule 89- of 
the Civil Procedure Code. In the body of the application the 
judgment-debtor said that the purchasers were Shiam Behari, 
Kidar Nath and Sarra Mal. It appears that Brij Bhukan Saran 
was the clerk of the pleader B. Kidar Nath, and B. Kunwar 
Bahadur was the brother of B. Kidar Nath. The judgment-deb- 
tor, apparently, took the purchase by Brij Bhukan Saran as 
a purchase by his master, B. Kidar Nath, himself. It 
also seems to be clear that Sarra Mal’s purchase was taken by the 
judgment-debtor to be entirely for himself without a partner. 

One of the purchasers took exception to the application on 
the ground that the two other purchasers, B. Kunwar Bahadur 
and Mohammad Raza, had not been impleaded. Thereupon the 
judgment-debtor asked that notices might be issued to those 
purchasers also. This application iwas made more than’ 30 days 
after the sale, which, as we have already stated, was held: on 
March 10, 1927. 

The learned Munsif held che the application of the judgment- 
debtor for setting aside the sale must fail, because he had failed 

“to implead two of the auction-purchasers within the period of 
limitation”? Incidentally, we may mention that the sale in 
favour of Shiam Behari, at any rate, might have been set aside. 
However, that is a point which has not been discussed before us, 


and need not be separately considered, in the view we take of the 
whole case. 


The judgment-debtor took an appeal to the learned District 
Judge, and it was heard by a learned Subordinate Judge. That 
officer upheld the order of the court of* first instance, and dis- 
missed the appeal. The judgmeht-debtor has come in revision. 
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A preliminary p point has been taken on. behalf of the respon- 
dents that no revision is competent. The learned counsel has 
taken his stand on several cases, and the case on which he relies 
most is the case of Yad Ram v. Sunder Singh’, a case decided by 
three learned Judges, one of whom dissented from the opinion of 
the two others. In this case the judgment-debtor sold his pro- 
perty, after the auction sale, and yet applied for the setting aside 
of the sale. The-court of first instance held that the judgment- 
debtor having sold his property was not a person competent to 
apply for the setting aside of the sale. In arriving at this con- 
clusion, the learned Judge of the court. of first instance followed 
a decision of this Court, in Ishar Das v. Asaf Ali Khan’. It was 
held by Banerji, J. that; in the view he took of Section 115 of 
the Code of Civil Procedure, as interpreted by their Lordships of 
. the Privy Council in Balkrishna Udayar v. Vasudeva Ayyar*, the 
High Court had no jurisdiction to entertain the application in 
revision. His Lordship was of opinion that the only matter in 
which the High Court could interfere was a matter in which the 
question of jurisdiction was involved. He pointed out that even 
Clause 3 of Section 115 must have “relation to the question of 
jurisdiction ”. It was on this ground that the learned Judge 
declined to interfere. Piccott, J. gave different reasons for com- 
ing to the same conclusion. He thought that it was impossible for 
him to say that in following a decision of this Court, namely, the 
case of Ishar Das v. Asaf Ali Khan’, the court below had acted 
illegally or with material irregularity. That was in substance the 
reason why the learned Judge refused to interfere with the order 
of the court below, although he noticed that, in respect of the 
actual decision, the Allahabad High Court stood singularly alone 
in its view. WALSH, J. dissented and was inclined to follow, on 
the merits, the judgment of Muxticx, J. in the case of Dhanwanti 
Kuer v. Sheo Shankar Lal’. From the report it does not appear 
that this learned Judge expressed any detailed opinion on the 
question of jurisdiction. 

There can be no doubt that a Full Bench case, although 
it may be the decision of two learned Judges against the, decision 
of a third, is always entitled to respect from a Division Bench 
presided over by only two Judges. But what was actyally decided 
in this case of Yad Ram is what we have already described. The 
net -result of the opinion of the two learned concurring Judges 
was that the revision was thrown out. This case can be easily 
distinguished from the one before us. The question that had to 
be decided by the court of first instance, in Yad Ram’s case was 
a question of pure r namely, whether a certain person was or 
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was not entitled, on a correct intérpretation of a certain rule of 
law, to apply for the setting aside of the sale. We are prepared 
to concede, and indeed we must concede, that a revisional court 
is not a court of appeal, and it is not every erroneous decision 
on a point of law or fact that can be corrected by the High Court 
in its revisional jurisdiction. In the case before us, it is not a 
mere matter of interpretation of law. The court below has re- 
quired, where the law itself does not require, that it should have 
before it an application in writing in which certain persons, 
namely, the auction- purchasers, should be shown as opposite 


_ parties, as the defendants are described, in a plaint. 


In our opinion, the learned Munsif invented a procedure of 
his own, quite unwarranted by Rule 89, Order 21 of the Code 
of Civil Procedure. It is not a case of mere wrong decision on a 
point of law. 

The learned counsel for the respondents has strongly relied 
on a dictum of Piccort, J. in the case of Yad Ram v. Sunder 
Singh’? to be found at page 315. The learned Judge has said 
that he could not see how the court of first instance could be 
said to have acted illegally or with material irregularity in fol- 
lowing a decision of this Court. With all respect, there is another - 
view of the matter. The result of the decision is something 
entirely different from the reasons of the decision. The result 
of the decision in the case before his Lordship was that the court 
of first instance held that the judgment-debtor was not a person 
entitled to make the application. That decision might be wrong 
or right. It was arrived at by following a decision of this Court. 
The following of the decision of this Court, constituted the 
reason of the decision; but the reason is something different from 
the result. If the result was an illegal action, or action which 
may be described as material irregularity, this Court would cer- 
tainly have jurisdiction to interfere under the express language 
of Section 115 (c), although the result may have been°arrived 
at in a way which is entirely unexceptionable. We are, there- 
fore, unable to agree with Prccorr, J. although we have the 
highest respect for his opinion. 

The’ learned counsel for the respondent relied on the Privy 
Council case of Balkrishna Udayar v. Vasudeva Ayyar’, and 
argued that for our interference under clause (c) of Section 115, 
of the Code of Civil Procedure there must be a question of juris- 
diction. We have carefully read that case, and we are of opinion 


.that that interpretation should not be put on their Lordships’ 


judgment. It is true that at page 799 of the report in the I. L. R. 
series, their Lordships delivered themselves as follows:— 

It will be observed that the section applies to jurisdiction alone, 
the irregular exercise, or non-exercise of jt, or the illegal assump- 
tion of it. The section is nęt directed against conclusions of 
law or fact in which the question of jurisdiction is not in- 
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volved. 

But, having said so, their Lordships said aneli further 
which clearly indicates that all that their Lordships meant to lay 
down was that the revisional court was not a court of appeal on 
a question of fact or a question of law. In the very case which 
was þefore their Lordships, they approved of the exercise of the 
powers under Section 115 of the Code of Civil Procedure by the 
High Court. 

There are many cases-in which their Lordships themselves 
have interpreted the law in the way in which we propose to 
interpret it. In Birj Mobun-Thakur v. Rai Uma Nath Chow- 
dhry’ a purchaser at a court sale made an application for the 
setting aside of the sale on a ground which could not afford him 
any relief in the execution department. The learned Judge 
executing the decree entertained his application and set aside the 
sale. A Division Bench of the High Court interfered and set aside 
the Subordinate Judge’s order. Their Lordships of the Privy 
Council approved of the conduct of the High Court. ‘Their 
Lordships observed at page 11 of the report that the Subordinate 
Judge, in acting as he did, exercised the jurisdiction which did 
not vest in him, and failed to exercise the jurisdiction which he 
had. This decision was, no doubt, given under the old Act of 
1882; but there is no difference in the present law and the old 
law. ; 
The latest pronouncement of their Lordships of the Privy 
Council will be found in the case of Umed Mal v. Chand Mal". 
In this case their Lordships approved of the interference by the 
Chief Commissioner of Ajmer-Merwara. The grounds on which 
the Chief Commissioner had interfered were approved of, and 
their Lordships pointed out that the fact that a person very 
much interested in the result of the litigation was absent from 
before the court was itself a sufficient ground for interference by 
the highest court of appeal, as a court of revision. 

We are of opinion that, where a court has acted, as in the 
present case, by inventing a rule of procedure, for itself, which 
is not warranted by the law, the High Court is not only com- 
petent to interfere but should interfere. 

The learned counsel for the respondents has urged that the 
Munsif, in refusing to set aside the sale, was only following a case 
of this Court decided in Kargmat Khan v. Mir Ali Abmad’. The 
learned council said that it being a two-Judge case should be 
followed by us. We have already noticed his argument that the 
court below shoùld not be said to have acted illegally or with 
material irregularity, because it purported to follow a ruling of 
this ‘Court. We shal] not consider- again that argument. 

The case of Karmat Khan has not been followed unanimously 
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in this Court. It was, no doubt, followed by a single Judge in 
Ali Gauhar Khan v. Bansidhar? but we have got against it, at 
least, two later decisions, namely, Sarvi Begam v. Haidar Shah? 
and Ramraj Singh v. Rabi Prasad’’. In these cases, two different 
learned Judges of this Court held that an application for setting 
aside a sale under Order 21, Rule 89, might be made orally. 
If an application could be made orally, how possibly could the 
decree-holder, or the auction- purchaser, be shown, in the oral 
application, as the opposite parties, as is done in the case of a 
plaint. We may point out that the decision in Karamat Khan 
need not be followed on the ground of stare decisis. The point 
raised is one of procedure alone, and not a substantive law. It 
cannot be said that people have acted on the basis of this ruling 
for a number of years and have accepted the rule laid down in 
the case as a substantive rule of law of the country. Further, 
we may point out that the ruling was given under the old Code, 
and the present law is, surely, not exactly the same as it was in 
1882. We do not say that the result of the language employed 
in the Act of 1908, necessarily, implies that a judgment-debtor 
asking for the setting aside of a sale after deposit of money should 
not show the persons interested in opposing the application, as the 
opposite party. All that we mean to say is that the language is 
not the same, and the ruling given on consideration of a different 
language of the Code need not, necessarily, be binding on us. 
In the earlier Code (Section 310A) nothing was said as to who 
should be given notice of the application of the judgment-debtor 
to set aside a sale. Under the present Act Order 21, Rule 92, 
Sub-rule 2, Paragraph 2 runs as follows:— 

Provided no order shall be made, unless notice of the applica- 

tion has been given to all persons affected thereby. 

This rule would indicate that the duty of giving notice should 
rest on the court or its officials. At least there is nothing to 
indicate that the judgment-debtor, or the applicant for the setting 
aside of the sale, should trace out who are the parties affected by 
his application, and make them parties to it. The duty sought 
to be cast on the applicant implies an investigation as to who 
are thee actual purchasers and who have purchased for whom. 
The short period of 30 days, might be materially shortened, if 
the judgment-debtors were called ‘upon to hold an investigation 
into the matter. There is no rule which says that the time occu- 
pied in obtaining a copy-of the report of the sale, officer would 
be excluded from the period of 30 days. For all these reasons, 
we are of opinion, with all respect, that the case of Karamat Khan 
is no longer good law, and is not binding upon us. 

Coming to the merits of the, case, we have given sufficient 
indication to show that we are of opinion that the application 
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should succeed. Rule 89 does not require the party making the 
application to nominate any person as the opposite party. The 
facts of this very case show how difficult it may be for the 
applicant to discharge this duty in certain circumstances. The 
judgment-debtor appears to have been actually present on the 
spot, yet he was misled as to who were the actual purchasers. 
There is no question of “bringing anybody on the record”. 
The learned Judge who decided the case of Ali Gauhar Khan v. 
Bansidhar? speaks of the decree-holder being “ brought on the 
record”. The execution case was one in which the decree-holder 
was a principal actor, and no question of his being brought on 
the record could arise. The auction-purchaser and the decree- 
holder being already on the record, the unnecessary procedure of 
showing them as the opposite party cannot be insisted upon, unless 
there was a clear warrant to the effect in Rule 89. In the result, 
we allow the application in revision, set aside the orders of the 
learned Munsif and the Subordinate Judge, and set aside the sale. 
We note that on other points, the findings are in favour of the 
applicant. The applicant’s costs in this Court and in the courts 
below shall be paid by the respondents. 


- Application allowed 


SHANKER SINGH anp otuers (Applicants) 
versus i 
KING-EMPEROR (Opposite party)* 


Criminal Procedure Code (V of 1898 as amended in 1923), Sec. 435— 
Finding of fact—Evidence relating to, existence of-—When High 
Court cannot interfere- 


The power of the High Court in appeal is totally distinct from 
its power which can be exercised in revision. 
* Where there is evidence of whatsoever character on which a 
particular finding of fact may be based, the High Court is 
precluded under the terms of Sec. 435 of the Criminal Proce- 
dure Code from interfering with that finding. 
CRIMINAL Revision from an order of I. B. MuUNDLE ESQ., 
Sessions Judge of Farrukhabad; 


A. P. Dube and H. C. Desanges for the applicants. 


M. Waliullah (Assistant Government Advocate) for the 
Crown. 


The following judgment was delivered by 

DALAL, J.—In this case it has been difinitely held by both 
‘the subordinate courts that Moti was not only beaten but was 
robbed of a sum of Rs.150. It is argued here that this Court 


could revise the finding of fagt of the subordinate courts and 
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hold that Moti was only beaten and that there was no robbery. 
Reference was made to the wording of Section 435 of the Code 
of Criminal Procedure that this Court may send for a-record to 
satisfy itself as to the correctness, legality or propriety of any 
finding, sentence or order recorded or passed. Legality and 
propriety would both include questions of law as to whether a 
finding, sentence or order was legal or proper having regard to 
the evidence. Then there is the word “correctness”. That 
does not mean, that this Court may iriquire whether the finding 
was acceptable to it on a balance of the evidence recorded in the 
trial court. The correctness of the finding, sentence or order 
also implies a legal defence such as the finding being based on an 
entire want of evidence, or. being incorrect in the sense that the 
witnesses may have said, for instance, that no theft was com- 
mitted, and the court may have recorded a finding that theft was 
committed. The power of this Court in appeal is totally distinct 
{rom the power of this Court which can be exercised in revision. 
Where there is evidence of -whatsoever character on which a 
particular finding of fact may be based, this Court is precluded 
under the terms of Section 435 of the Criminal Procedure Code 
from interfering with that finding. In the present case there 
is evidence that Moti was not only beaten but was robbed also, 
and on that evidence the subordinate courts could correctly arrive 
at a finding that a dacoity was committed.. Under the circum- 
stances the finding was correct, and no question can arise here on 
that point in revision. : 

Having regard to the circumstances of the case, the sentence 
of imprisonment is justified. It is true that the fine of Rs.100 
on every one'of the applicants is excessive. I reduce the fine 
in every case to Rs.20 and the imprisonment in default to one 
month’s rigorous imprisonment; otherwise the application is dis- 
missed. The balance of the fine, if recovered, shall be refynded. 

Application dismissed 
Sentence reduced 
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' QASIM. Husain“ AND OTHERS “(Plaintiffs)” 
5 Versus, ; i +z 
i “FABIBUR ‘RAHMAN AND. OTHERS- (Defendants) * 
Mobemmedan Law—Dower—Claim , by widow against heirs—Court 
can charge ; -dower-debt by decree—Nature. of widow’s right. 
ea, č Onva'suitcby a Mohammedan widow for her dower-debt brought 
ab Bed her sn the aan pal her iusband and certain transferees in 


aie ‘be, penta to recover her’ decree from them”, a 
- decree. (was ‘passed declaring, the amount of the dower-debt of 
- the" plaintiff and that the properties specified in the plaint “be 
treated to be the properties of the husband from which the plaint- 
iff “is “entitled to “(to recover) the decretal money”. Held, that 
-the decreé created a charge-upon’ the properties which was bind- 
- -ing on all subsequent transférees and-that it’ was within the com- 

, petence-of:the court to make such’ a:declaration. ` 
. A, widow claiming dower from her’ deceased husband’s estate 
-Js in no better, position than an ordinary creditor and a bona fide 
ka `- purchaser for value, from the, heir would get an unassailable 

title. 

APPEAL from. a ‘decision, of ‘the High Court. of Judicature at 
„Patna. „ A 
“7B. “Dube for the appallinés. ” 

“A. M. Dunne, K.-C. for, the respondents. . 

The following judgment was delivered by 

* Sin GEORGE. Lownpes—The, appellants are the representa- 
‘tives “of Izatunnissa Begam, the widow, of one Azhar Husain, a 
Shia Mohamedan, who died in 1916. . His sole heir according to 
the Shia law’ was his sister. Ahmadi Begam. Izatunnissa Begam 
was éntitled on her husband’s death" to a dower of Rs.40,000 and 
oné gold mohar of the value of Rs.15.. Azhar Husain in his life- 
time had “executed certain. deeds by. which he purported in effect 
‘to denude himself of his immovable | Properties which were of con- 
siderable, ‘value. “Shortly ‘after his. death Izatunnissa Begam took 
proceedings i in’ the Subordinate’ Judge’ s Court at Patna tọ enforce 
her dower, claim. ` She: “impleaded i in her suit as the principle de- 
fendanis, Ahmadi Beg gam and the other persons interested in Azhar 
Husain’s ‘alienations ‘and as pro forma’ defendants certain other 
creditors of the, deceased.: She claimed by her plaint that these 
alienations were ‘invalid, “and. that she was entitled to recover her 
dower-debt from the properties, “She prayed ‘for a decree for the 
‘Rs.40,015, for a, declaration that, the properties. specified in the 
schedules to ‘the’ plaint were “the, sheritage” of Azhar Husain, and 
that ‘ ‘the, plaintiff be, ‘empowered to recover her , decree from 
them”: "A. specific” iéswe was raised at the hearing “whether the 
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dowi debt. . . .can be realised tons es propetties mentioned in 


the plaint”. -The Subordinate ‘Judge on January, 31, 1918, decided 
in Izatunitisia’s‘favourcand> "by his idecreeit was: érdered 
and decreed that: this suit bedecreed with costs and interest at 
~*the-rate of -6 pef ‘ceiit! j per annum. from-this date up to the date 
~ of stealization, that -Rs.40, 000 ` : (forty thousand) and one: gold 
_ - `Mohar -worth’ Rs. 15 be declared ‘the dower-debt of -the plaintiff, 
ouno -that the properties: entered inischedules Nos.-1:arid-2 to the plaint 
:.». «be. treated=to bethe. properties ‘of Khaja ‘Azhar -Husain from which 
the -plaintiff.is entitled (to 'recover) “the decretal money. - 
"There “was no appeal from - this: decree which. is: theréforé 
binding between thé parties, and the only: question riow is:whether 
on-a proper, cofstruction “of the ao the dower-debt was charged 
upon the properties. |” a i 
In July, 1923, while’ the greater pait ‘of , this debe was still 
unsatisfied, “Ahmadi B Begam as the'heir of Azhar Husain sold two 
of the scheduled ‘Properties to. the’ first’ and second respondents 
who alone are.contesting: this appeal.. It-is admitted that they 
had full knowledge-of the decree! in:- the dower suit, and in fact 
‘they: claim: that -the decree” was : mortgaged > to them. by 
-Izatunnissa.: If therefore: the ` decreé” created a ‘charge upon the 
properties, it is clear that (apart from any question of the mort- 
“gage) they bought the ‘properties’ ‘Subject’ to the charge. 
Izatunnissa died in September, 1923, leaving as her heirs thie 
‘first, second and third appellants, wlio assigned a share in the decree 
to the other appellants. ` ‘On’ January 26, 1924, the. appellants 
applied for execution 6f*the-decree by sale of the properties, in- 
cluding those sold to téspondents 1 and-2 which were ‘attached at, 
the instance of thé appellants. The contesting respondents applied 
‘to set aside the attachment. The Subordinate Judge held, that- 
‘the decree“created a chargé’ upon’ the properties and that therefore i 
‘the respondents’ claim‘was' iot’maintainable. If this view is cof- 


1 


“fect it'wäs ‘probably “unnecessary tò attach the properties»in -reali- 


“sation’ of the “decree: ‘Procéedings were taken-.in ‘review of this 
order; vand ‘the case “was *reitticted™ by’ the High Court for further 
investigation:’ “The ‘Subordinate’ Judge then allowed an’ amend- 
ment ‘of ‘the application: for - Roeimoae ‘bringing the first and 

as’ representatives of thé judg- 
ment-debtoss and. making it~ “clear that execution was sought by 
way: of enforéemérit of the charge. “Allegations were made’ by 


the respondents’ that Izatuinnigsa had. been a party “to “certain 
mortgages- executed ‘by Ahmadi Begam | in their favour and had 


also ‘mortgaged: her “decree to’them! These” allegations were denied 
by the appellants. -- ‘The’ documents are not ‘on, the record of this” 
appeal, nor is there any ‘material “from! which it would be possible 
for their Lordships to comie to any safe conclusion on this ‘part of 
the čase.” ane 

In the event the Subordinate Judge affirmed his ` previous 
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rd 


decision ~that' the decree aai a dug upon the propaus and; 


finally rejected the respondents’ claim., , - ~, 
. On appeal to the High Court the learned Judges say “that the 


- principal point argued before-them on behalf of the present 


réspondents was that the decree in the dower suit did not create 
a charge upon ‘the properties, and upon consideration of the plead- 
ings in the-suit and-the-wording of the. decree, they came to the 
conclusion that no charge ‘was created, They thought that the 
only object of the suit was to free the properties from the alleged 
alienations of Azhar Husain and to make them available to satisfy 
the widow’s claim for dower on the same. footing as the- other 
debts of the estate. It has not been disputed before their Lord- 
ships that a widow claiming dower from her deceased husband's 
estate is in no better position than any ordinary creditor, and that, 
apart from the decree, a. bona fide purchaser for value from the 
heir would get-an unassailable title. Their Lordships however are 
unable to agree with the interpretation put by the Judges of the 
High Court upon.the decree. ‘It is in their Lordships’ opinion 
clear that the plaintiff in the suit was not seeking. merely to be put 
in a position to execute a money decree against ‘the estate, but was 
asking the Court by its decree tò imprint upon, the properties a 
specific liability to satisfy the dower-debt, or in“ other words to 
charge the properties with thé payment. of this particular debt. 
They are therefore in agreement with the Subordinate Judge that 
the ‘decree created a charge upon the properties and that the res- 
pondents 1 and 2 having. bought with notice of: the. decree, their 
purchase was. subject to the. charge. Whether the charge was 
rightly decreed or not in the first instance is immaterial, though 
their Lordships see no reason to doubt that it was within the com- 
petence of the Court to make such a declaration. But the decree 
was not appealed against, and is Piel binding on the parties and 
those claiming under them. : 

A question was raised in , the High Court as‘to the propriety 
of the amendment which’ brought respondents 1 and 2 upon the 
record, but the Judges thought it unnecessary ‘to determine this 
question, and no reliance has been- placed upon this contention 
before their Lordships. 


It only remains to ‘éonsider what the effective sesult “of the 
appeal should be.-’ Their Lordships are not for the reason already 
stated in a position to deal with the claim of respondents 1 and 2 
to be themselves mortgagees of thé dower decree. All they can 
do is to declare that the decree created a chargé upon’ the scheduled 
‘properties including those „purchased by respondents 1 and 2 for 
the balance due under it ‘for the. dower-debt. This charge will 
in any case have w be worked’ out by the’ “executing Court, and 
when-this question is faken up it will be open to’ the respondents 


1 and 2, if so advised, to set ap, their, claim as mortgagees from 
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Inasmuch as the only competeiit - ‘Question ‘throughout ‘the 
proceedings has been that of construction of the? ‘degree, ` upon ` 
which the appellants have 'succeeded;-their Lordships think ‘that 
the costs both here and below should ‘be borne ‘bythe contésting 
respondents, and they will humbly advise“His Majesty that the 
decree of the High Court should be'set aside'and the appeal allow- 
ed upon the terms of this jideren e 3g 

ha Appeal allowed 
‘Hy. S. L. Polak—Solicitor’ for! ch appellants. 
Francis and are her—Solicitors for the nesyondents: 
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RAMJI PATEL Plaintif) 
“ versis- > - 
- RAO KISHORESINGH (Defendant}* z 
Specific Relief Act, Sections 12, 19,21, 22—Agreement:for sale of land 
-7 ——Breach by vendor—Money iiss isoiiik Fa ea ia a per- > 
formance should be refused. - 

Where a breach of a contract - hee sale of, immovable property 
could be adequately ‘relieved by compensation in money, a decree 
for specific performance of the contract should not be made. 
The damages should be ‘assessed on the basis of the market-value 
_of the property at the date of the breach. 
` A finding by the’ ldwer’ appellate’ court in a suit for specific 
performance that the bargain’ was ‘not harsh and‘ unconscionable, 
but the breach’ thereof could ibe: adequately. relieved against by 
award of money compensation is a finding of fact Pundits on the 
High Court on second appeal. ' 

APPEAL from a.decision ofthe court, of de Judicial Cori: 
missioner of the Central Provinces,’ 
A. M. Dunne, K, C. and J. M: Parikh: for. the appellant. 
S. A. Kyffin for the respondent. . 
The following judgment- was delivered. by i 
SIR. LANCELOT SANDERSON—This is an appeal by the plaintiff 
in the suit from a. decree of the-court of the Judicial Commissioner, 


- Central “Provinces, setting aside a decree of the District Judge, 


Nimar. | The date of the first-mentioned decree was August 22, 
1925, and the date of the second-inentioned, namely, that of the 
District Judge, was May 8, 1924. i 

In 1908 the defendant-respondent had, instituted a suit 
against two widows to recover possession of an. estate known as 
the Bhamgarh Zemindary, and after having obtained a’ decree 
in his favour, that’ decree was reversed by the court of the 
Judicial Commissioner.. He desired’ to prosécute an appeal to 
His Majesty in Council, and to enable himeto do so he had to raise 


money. He entered into an agmeernent with the plaintiff on 


* PG A, 82 of 1927 
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November. 11, 1912, with regard to the ‘advance of “the sum ere 
of Rs.5,000 by the plaintiff on the terms therein mentioned. The 1929 
agreement was as follows:— . mae 
I have brought from you Rs. 5, 000 in words five thousand cash R sain PATEL 
in order to file my appeal to the Privy’ Council, and at this time Rao 
I am very badly in need'of this amount, because if you do not KısnorrsincnH 
pay me the amount now, it will be extremely difficult for me to 
~ file the appeal. Therefore-I lay down i in writing and bind myself 
by this agreement that when I may win my case in the Privy 
Council in England and. a decree may be passed in my favour, I 
shall- at, once sell, in lieù -of this amount, the full sixteen anna 

i proprietory rights of mauza Khedi out of my villages, Settlement 

No. 387, tahsil Harsud, district Nimar, area 3,630.87, Govern- 
ment demand Rs.125, with all rights, under .a duly registered 
sale-deed and put you in possession of the mauza. If I fail to do 

_ .80, you may take possession of the mauza and get a sale-deed 

‘duly exécuted through a civil court.” If unfortunately the decree 
‘be‘not passed in my favour and the case decided against me, I 
shall pay interest -at eight’ annas per-cent per mensem on this 
amount from the date of the decision of appeal, and execute a 
separate bond for the same agreeing to pay the amount by instal- 
ments. I shall not raise any objection. And on winning the 
case, I ii execute a sale-deed of mauza Khedi, tahsil Harsud, 
in lieu of this amount, without. fail, Therefore I have executed 
this deed of agreement with, my “free will and pleasure on receiv- 
ing the amount in cash. It is true, It may remain as a record 
arid be of use when necessary. 

Shortly stated, the facts are that’ he won his case before the 
Judicial Committee of the Privy Council; which allowed his 
appeal; and that he refused to carry out ee agreement above 

uoted, hence the present suit. ` 

The remedy sought by the plaint was’ for a decree as 
follows:— 





Sir Lancelot 
Sanderson 


(a) Ordering the defendant to execute properly a registéred 
sale-deed conveying validly to the plaintiff his entire interest, 
consisting of 16 annas, in mauza, Khedi as described in list A 
herewith attached, with all rights appurtenant thereto and to 
deliver possession of the same to the. plaintiff. 

(b) It is also prayed in the alternative that if the Cgurt does 
not think fit to grant the, above relief to this plaintiff for any 
reason, the Court be pleased to order the defendant tp refund the 
sum of Rs.5,000, with interest at 2 per cent per month on it, 

` from the date of agreement till realization,’ plus such amount by 

“.. way of compensation to the plaintiff for the loss of the immov- 

able property which he will thus suffer. . 
(c) The plaintiff prays~for his costs of the suit and such other 
relief as the Court thinks fit. 
The deféndant pleaded ‘that the plaintiff was not entitled 
to a decree for spec erformance for the following reasons:— 
(1) That the r Khedi yields a profit of. nearly Rs.1,100 
a year, and is now, and was at the time of the agreement worth 
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not less than Rs:20,000.. > 
(2) The distress and distracted state a mind which the. de- 
fendant was in at the time of the agreement gavé the plaintiff 
an unfair advantage to secure the village for one- -fourth of its 
value. The discretion to decree specific performance should not 
be exercised in plaintiff's favour under Section 22, Specific Bee 
Act. 
(3) That there’ has beert. undue delay‘in bringing the suit. 
(4) That the plaintiff himself, after'the decision of the Privy 
Council appeal, agreed ‘to take the money with interest instead 
‘of the village, and thereby induced the defendant to. deposit 
part of the money with Gopal Rao and his son, for payment to 
_ plaintiff, and to agree’ to the plaintiff's retaining Rs.1,161 as 
stated above. The „plaintiff is estopped from claiming ‘specific 
performance, 
The suit on remand was tried by the learned Subordinate 
joik: of Khandwa, who declined tọ make a decree for specific 


` performance. - He held that the.village of Khedi. was worth -at 


least Rs.20,000, that the agreement entered. into” was highly 


- speculative, that it was unfair and extortionate; and he made a 


decree in favour of the plaintiff-for- Rs.10,000, with interest at 
the rate of 6 per cent-per annum as stated in the decree. The 
plaintiff appealed to the ‘learned 'District--Judge, who held that 
the defendant was in serious money difficulties and was distressed 
in mind at the time the agreement of November 11; 1912, was 
made, but that he was not overwhelmed by. dite, that the 
value of the village Khedi at the date of the said. agreement had 
not been proved to be more than was admitted by the plaintiff, 
viz., Rs.9,000, that the bargain ‘was not extortionate, that the - 
trial ` court was’ wrong in holding that the defendant had ‘been 
imposed upon by the ‘plaintiff and his. supposed confederates, 
and that the trial court was wrong. in refusing RE perform- 
ance. 


Accordingly the learned District ‘Judge: made a decree for 
specific performance, and he directed that the defendant should 
execute a sale-deed conveying the! village Khedi to the plaintiff. 

It is necessary to refer to two other findings of the learned 
District Judge, viz.: (1) that !damages would have been an 
adequate relief to the plantia and (2) that. such damages should 
be Rs.20,000. 

In dealing with this question the learned Judge referred to 
the ninth ground of the appeal iin his court, heh was as 
follows:— 
" “That it should have beak held that under'the circumstances of 
the case damages was not an ‘adequate relief to the plaintiff, and 
that at any rate the damages -awarded by - ae lower court are 
- grossly inadequate. > | -; 

The learned District Judge-ig this respect said 3 as Piling a>: 
^ No special damages havé been proved- by the plaintiff. He 
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“+ simply invested monéy, ‘dnd a return of money should normally 

be sufficient. It is not shown that he Had any pressing need for 

“and: ‘ Ori the cotitrary, from the -very -nature’ ‘of the contract 

it is evident that‘theré was- no hurry -at“all, and that not only 

` might ‘plaintiff fail to get the land, but in any case he could not 

expect to get it for’several years. Indeed, the only reason for 

* -insisting upon specific performance is that the value of the village 

now is probably more than the money’advanced plus ‘reasonable 

interest? -Plaintiff can cértainly say that he took a risk and that 

he should be compensated for such risk. But compensation could 
be-given' in money. This ground-of appeal must fail. 

In their Lordships’ opinion, the learned District Judge came 
to a clear finding that compensation ‘in money was an adequate 
“relief to ‘the’ plaintiff, and having regard-to the provisions con- 
tained in‘ the material ‘sections óf the Specific Relief Act (Act I of 
1877), ‘to which reference will ‘presently be made, it is -difficult 
to understand: how the learned Judge came to make a decree for 
specific performance of the contract in view of the abovemention- 
ed finding. 

On the hearing of the appeal before this Board it was admit- 
ted by the learned counsel for the plaintiff that he was bound by 
the above-mentioned finding. unless he could show that there was 
-no evidence in poke thereof, and. he argued that there was no 
such evidence: 

It will be-convenient to- dispose of this question at once. 

- Their Lordships are of opinion.that there was evidence; the 
nature ofthe transaction, ‘the terms of the agreement itself, and 
the other matters mentioned ‘by the learned District Judge in the 
passage of his judgment, already cited, are sufficient to show that 
there was evidence on which the learned District Judge could 
properly arrive at the abovementioned finding. In their Lord- 
ships’ opinion, -therefore, it must be: taken for the purposes-of this 
appeal that compensation:in ‘money was-an-adequate relief to the 
plaintiff ‘for the non-performance of the-contract by the defend- 
ant, and that - the’ ‘amount - of such ` sanpensaga should be 
Rs.20,000. °°. - 

‘The defendant aspealed tt to ‘the court ae. the judicial. ee 
‘missioner, and-the appeal was-heard:by:the Judicial- Commisnoner 
and the Additional Judicial Commissioner. 

- The learned Judicial Commissioners on’ the hearing a the 
ines entered into the -consideration of questions which were 
not open to them having regard to-the provisions of Sections 100 
-and 101, of the Civil Procedure Code (Act V of 1908). 

The sections are as follows:— 

100—(1) Save. where. otherwise expressly provided i in the body 
of this Code orgby,any other,law..for the time -being in force, an 
appeal shall o ghe High Court from every decree passed in 
‘dppeal by atiy court subordimate to a High Court, on any of the 
following grounds, namely :— 
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(a) the decision being contrary to law or to some usage having 


the force of law; 
(b) the decision having failed to determine sonie material issue 


of law or usage having the force of law; 

(c) a substantial error or defect in the procedure provided by 
this Code or by any other law for the time being in force, which 
may possibly have produced error or defect in the decision of the 
case upon the merits. 

(2) An appeal may lie under this section from an appellate 
decree passed ex parte. 

101. No second appeal shall lie except on the grounds men- 
tioned in Section 100. ; 

With reference to these sections their Lordships find it 
necessary once more to refer to the well-known passage in the 
judgment of Lord Macnaghten in Mussumat Durga Choudhrain 
v. Jawahir Singh Choud bri! » Which dealt with the material sections 
relating to second appeals in the Code of Civil Procedure, 1882. 
The passage is as follows:— - 

. It is enough i in the present case to say that an erroneous 
finding of fact is a different thing from an error or defect in 
procedure, and that there is no jurisdiction to entertain a second 
appeal on the ground of an erroneous finding of fact, however 
gross or inexcusable the error may seem to be. Where there is no 
error or defect in the procedure, the finding of the first appellate 
court upon a question of fact is final, if that court had before it 
evidence proper for its consideration in support of the finding. 

The provisions of the above-mentioned Sections of the Code 
of 1908 and the above-mentioned ruling, which is applicable to 
the present code, were disregarded in the present case. 

As, for instance, the first appellate court held that the value- 
of the property at the time of the agreement in 1912 was not 
more than was admitted by the plaintiff, viz., Rs.9,000. The 
Judicial Commissioners did not accept this finding of fact, but 
they held on the evidence that in 1912 the value of the village was 
not far below Rs.20,000. 

Again, the first appellate court held that the bar gain was not 
extortionate, that it was not even harsh, but that it was fair. 

' The Judicial Commissioners held that it was a hard and un- 
conscionable bargain, of which specific performance should be - 
refused. 

It was not open to the court of the Judicial Commissioner to 
interfere with either of the above-mentioned findings of fact of 
the first appellate court, inasmuch as there was ample evidence in 
support of the findings of the first appellate court which was 
proper for its consideration. - 

For these reasons alone the judgment of the court of the 
Judicial Commissioner cannot be supported. 


There is, however, a further r difficulty i in t 


way of support- 
1 ane n 
17 L A. 122 at 127 
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ing the judgment of the court of the Judicial Commissioner, Cva 
The Judicial Commissioners agreed with the first appellate court 5, 
in the finding that compensation in money was an adequate relief —— 
to the plaintiff, and they further held that the value of the Ramm nee 
village was not far below Rs.20,000 in 1912, the date of the pay 
agreement. f KisHoresineut 
Yet the decree of the court of the Judicial Commissioner was a peal: 
not for Rs.20,000, as would have been expected, but a sum of Gaataees: 
Rs.11,555-13-4 only was awarded. 
Their Lordships understand that this sum was arrived at on 
the basis that the agreement wasa hard and unconscionable 
bargain, and that the plaintiff was entitled to no more than a 
return of the money advanced by him, together with interest 
thereon. 
It has already been mentioned that it was not open to the 
court of the Judicial Commissioner to disturb the finding of the 
first appellate court that the agreement was not harsh or extortion- 
ate, and that it was a fair bargain. 
It is obvious, therefore, that the judgment and decree of the 
court of ‘the Judicial Commissioner should not be allowed to stand. 
It remains to consider what is the proper decree on the facts 
of this case. 
In view of the finding of the fist appellate court it must be 
taken that the agreement of November 11, 1912, was not extor- 
tionate, harsh or unconscionable, and that it was a valid and 
binding agreement. It is clear that the defendant committed a 
breach of the agreement by his failure to carry out the terms 
thereof, when his appeal to the Judicial Committee of the Privy 
Council, referred to in the agreement, was successful. The only 
other question is to what relief was the plaintiff entitled in the 
suit. 
It was found, as already mentioned by the learned District 
Judge, *that compensation in money was an adequate relief to the 
plaintiff, and this finding was affirmed by the court of the Judicial 
Commissioner. 
Their Lordships have already stated that there was evidence 
before the learned District Judge, who was the first” appellate 
court, which would entitle him to arrive at such a finding. 
Consequently it must be taken for the purpose of this appeal 
that the above-mentioned finding stands. Their Lordships desire 
to-add that they see no reason for thinking that the finding of the 
_ courts in India in this respect was in any way incorrect. 
The material provisions of the Specific Relief Act (Act I of 
1877) are Sections 12 (c) (d) and the Explanation thereto, 19, 


21 (a) oe 22 andare as follows:— 
; Exeépt ag otherwise provided i in this Chapter, the specific 


per nce of any contrect may in the discretion of the court 
be enforced— 
99 
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(c) When the act agreed to be done is such that pecuniary 
compensation for its non-performance would not afford adequate 
- relief; or š 

(d) when it is probable that pecuniary compensation cannot 
be got for the non-performance of the act agreed to be done. 

Explanation—Unless and until the contrary is proved, the 
court shall presume that the breach of a contract to transfer 
immovable property cannot be adequately relieved by compensa- 
tion in money, and that breach of a contract to transfer 
moveable property can be thus relieved. 

19. Any person suing for the specific performance of a con- 
tract may also ask for compensation for its breach, either in 
addition to, or in substitution for, such performance. 

If in any such suit the court decides that specific performance 
ought not to be granted, but that there is a contract between the 
parties which has been broken by the defendant and that the 
plaintiff is entitled to compensation for that breach, it shall award 
him compensation accordingly. i 

If in any such suit the court decides that specific performance 
ought to be granted, but that it is not sufficient to satisfy the 
justice of the case, and that some compensation for breach of the 
contract should also be made to the plaintiff, it shall award him 
such compensation accordingly. 

21. The following contracts -cannot be specifically en- 
forced:— 

(a) A contract for the non-performance of which compensa- 
tion in money is an adequate relief. 

22. The jurisdiction to decree specific performance is discre- 
tionary, and the court is not bound to grant such relief merely 
~ because it is lawful to do so; but the discretion of the court is not 

arbitrary, but sound and reasonable, guided by judicial principles 

and capable of correction by a Court of Appeal. 
The following are cases in which the court may properly 
exercise a discretion not to decree specific performance:— 
I—Where the circumstances under which the contracts is made 
are such as to give the plaintiff an unfair advantage over the 
defendant, though there may be no fraud or misrepresentation on 
the plaintiff’s part. 
Reliance was placed by the learned counsel for the plaintiff 
on the explanation to Section 12, and urged that the learned Dis- 
trict Judge was right in making a decree for specific perform- 
ance. 


, 


2 

The obvious answer is that in this case the presumption 
referred to in the explanation was rebutted because it was proved 
and found that the breach of the contract could be adequately 
relieved by compensation in money. ° 

It was further argued that it was probable that pecuniary 
compensation could not be got for the non-performance of the act 
agreed to be done, and that consequently the cà fell within Sec- 
tion 12(d). ° 
This point, as far as their Lofdships can discover;~was not 
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taken in the courts in India, nor was it mentioned in the reasons Cw 
set out in the plaintiff-appellant’s case on appeal to this Board. 1923 
The learned counsel for the plaintif was not able to draw ` 
. their Lordships’ attention to any evidence which would justify Rams Pare 
them in holding that there is a probability that pecuniary com- Rio 
pensation, if awarded, cannot be recovered. If there were any Kisvorssincu 
substance in this point, it would undoubtedly have been relied on gi, Lancelot 
by the plaintiff, because, if proved, it would have afforded a good Sanderson 
ground for obtaining the decree for specific performance which he 
desired. f 
In view of the finding that compensation in money is an 
` adequate relief to the plaintiff and in view of the express pro- 
visions contained in Sections 12 (c) and 21 (a), their Lordships are 
of opinion that a decree for specific performance of the contract 
should-not be made. 
The decree, therefore, must be for compensation in money, 
and the only remaining question is one of amount. 
There is no difficulty in this respect. It is clear that at the 
date of the breach of the contract the value of the village was 
about Rs.20,000, and the learned District Judge held that the 
amount of the “damages,” which he thought would have been an 
adequate relief, was Rs.20,000. 
The proper order, therefore, is that a decree in favour of the 
plaintiff should be made for’ Rs.20,000, with interest thereon at 
the rate of 6 per cent per annum until realization. y 


Consequently, their Lordships are of opinion that the plaint- 
iff’s appeal should be allowed, and that the decrees of the courts 
in India should be set aside except in so-far as the said decrees 
relate to the payment of costs, that a decree should be made in 
favour of the plaintiff as above mentioned, that the defendant 
should pay the costs of this appeal, and that the order of the 
court of the Judicial Commissioner as to payment of costs contain- 
ed in the decree of August 22, 1925, should stand and they will 
humbly advise His Majesty accordingly. j 











Appeal allowed 
T. L. Wilson and Co.—Solicitors for the appellant. , 
Valpy, Peckham and Chaplin—Solicitors for the respondent. 
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taken by debtor—Could not be re-opened Loro SHAW 
Where the accounts -were periodically submitted to the defen- Loro Carson 
dant who sigged them, the accounts showed the advances made, S® LaNceLor 
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. | : 
the compound iñterest, held, that from the course of dealings, an ` 


agreement by the defendant to pay the compound interest charged 
in the accounts which were submitted to and: accepted by him 
was fully proved, though there may have been no express agree- 
ment about compound interest and the accounts rendered could 
not be re-opened. 


APPEAL from a decision of te High Court of Judicature ate - 


Patna. S 

A. M. Dunne, K. C. and B. Dube for the appellants. 

The other side was not represented. 

The following judgment was delivered by 

Sm LANCELOT SANDERSON—This is an appeal by the plaint- 
iffs against a judgment and decree, dated December 22, 1926, of 
the High Court of Judicature at Patna, which affirmed a judg- 
ment and decree of: the Subordinate Judge of Motihari, dated 
March 6, 1923. 

The plaintiffs are members of | a joint family, and they carried 
on a money-lending business which was supervised by the first 
plaintiff who was karta of the family. 

The defendant began to borrow money from the plaintiffs 
on the 20th of Pous 1310 Fasli (ie., January, 1903), when a sum 
of Rs.300 was advanced and after the expiration of fifteen 
months eleven days interest was debited to the account. Further 
sums were advanced from time to time, and the accounts were 
adjusted periodically, the last adjustment having taken place on 
the 25th Jeth 1324, corresponding to May, 1917, so that the 
account between the parties was running for about fourteen years. 
Simple interest was charged upon each advance from the date of 
such advance until the date when‘ the principle sum and interest 
were carried into a separate column of the account. The periods 
during which the interest was charged varied. The account was 


then adjusted and interest calculated on the total amount found 


due, so that compound interest - was charged. During the time 
the accounts were running they were submitted to the defendant 
and on nine occasions he signed the accounts, the first occasion 
er 10th Majh 1312 and the last occasion being 25th Jeth 1324 
Fasli ry 

The accounts submitted by the plaintiffs to the defendant 
and signed by him as above mentioned showed the compound 
interest, the dates at which the adjustments respectively ` were 
made, the periods during which and the rate at which the com- 
pound interest was charged. | 

There is no dispute in this appeal as to the ‘advances which 
were made or as to the simple interest charged thereon. 

The only question argued before the High Court of Patna 
and before this Board was whether the plaintiffs are entitled to 
recover the compound interest charged łn theSwgcounts. Both 
the Courts in India decided this question against the plaintiffs, 


. i i 
| 
+ 


Al dn- AÙ in- VT 
a fisan 
RaT À area grat, afaa 








, 


A. L. Ju Re PRIVY COUNCIL 789 . 
2 


.. and the decree which the plaintiffs obtained was confined to the Crm 


. advances made and simple interest at the rate of 12 per cent per —jga9 
aniium from the date of the advance of each item in the accounts  — 


up to the date of the institution of the suit; a further direction eee 
as to interest at the rate of 6 per cent until realisation was Ki 
made. LACHHMI 


The learned Judges of the High Court held that the plaintiff? P*4S*” 
case as to compound interest was not made out; they stated that Sir Lancelot 
compound interest had undoubtedly been charged in the accounts, Sanderson 
but not according to the case of the plaintiffs. 

The learned Judges referred to the plaintiffs’ case as disclosed 
in the plaint, and drew attention to the allegation therein that 
it was the practice of the plaintiffs’ firm to charge interest 
with annual rests; they then pointed out that annual rests had 
not been made in the accounts, which no doubt is the fact. 


They held that in order to succeed the plaintiffs were bound 
to establish that the defendant agreed to pay the interest with 
annual rests, and finding that such agreement was not proved 

- they disallowed the compound interest and dismissed the appeal. 

Mr. Justice Dass, in his judgment, said as follows:— 

I quite agree that if the accounts which were signed by the 
defendant supported the case of the plaintiff I would have consi- 
derable difficulty in accepting the defendant’s case. But those 
accounts, in my opinion, do not support the specific case as made 
by the plaintiff. : 

The specific case there referred to is that there was an agree- 
ment that interest should be charged with annual rests, and the 
ground of decision is that as that specific case was not proved, the 
plaintiffs’ claim to compound interest must fail. 

With respect to the learned Judges, their Lordships are of 
opinion that too narrow a view of - the plaintiffs’ case was 
adopted.. 

The plaint set out the facts in detail with regard to the sub- 
mission of the accounts by the plaintiffs to the defendant, the 
dates on which they were submitted and the amounts claimed to 
be due to the plaintiffs at the various times when the accounts 
were presented; it was therein alleged that the defendant affixed 
his signature to the accounts when they were submitted to him, 
and reference was made to the last account which the defendant 
signed on the 25th Jeth 1324 Fasli and which showed an amount 

- due of Rs.1,02,706-6-3.. The accounts thus referred to included 
the items of corhpound interest claimed by the plaintiffs. 

It is true that it was alleged in paragraph 16 of the plaint that 
the plaintiffs’ practice was to charge interest with annual rests, 
but there is also a,¥pecific allegation that the defendant was in- 
formed of thgseMfim to ‘interest and compound interest and he 
accepted the claim. f 
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In view of these allegations in the plaint their Lordships are 
of opinion that the plaintiffs are entitled to rely on the course-of . 


_ dealing between the parties as showing an agreement by the 


+ 


defendant to pay the compound interest which was in fact charged” 
by the plaintiffs in the accounts submitted to him. 

Their Lordships have no doubt that in fact the defendant did 
so agree. 

The course of dealing continued for about fourteen years: 
the accounts were periodically submitted to the defendant; when 
submitted he signed them, the accounts undoubtedly showed in 
detail the advances made, the interest charged, and the periods at 
which the rests were made, and no objection was made at any time 
during the abovementioned period. There was no doubt good 
consideration for the above-mentioned agreement, because, as the 
learned Subordinate Judge pointed out, if the defendant had ob- 
jected to the compound interest being charged he would not have 
been able to obtain the further advances from the plaintiffs, which 
he desired, and which in fact he did obtain. 

Their Lordships therefore are of opinion that the pleadings 
alleged an agreement by the defendant to pay the compound - 
interest charged in the accounts which were submitted to and 
accepted by him, and that such agreement was proved. 

The amount acknowledged by the defendant to be-due in the 
account signed by him and dated the 25th Jeth 1324 Fasli was 
Rs.1,02,706-6-3. The transactions between the parties then 
ceased. Three items of compound interest for three periods after 
the 25th Jeth 1324 were included in the plaint making a total of 
Rs.1,43,865-15-3. No agreement by the defendant to pay these 
items has been proved. í 


Their Lordships therefore'are of opinion that there should be 
a decree in favour of the plaintiffs for the said sum of 
Rs.1,02,706-6-3 with interest thereon at the rate of 12, per cent 
per annum from the 26th Jeth 1324 Fasli corresponding to June 2, 
1917 until the date of the institution of the suit: and that the 
total amount of the said sum and the said interest should carry 
interest, at the rate of six per cent per annum from March 6, 1923 
(the date of the Subordinate Judge’s decree) until the date of- 
realisation. e 


The appeal therefore should be allowed, the decrees of the 
learned Subordinate Judge and of the High Court at Patna should 
be set aside, and a decree should’ be made in favour of the plaint- 
iffs in the above-mentioned terms. The defendant should pay the 
plaintiffs the costs of this appeal and of the proceedings in both 
Courts in India, and their Lordships will humbly advise His 
Majesty accordingly. ` 
à a eal allowed 
Hy. S. L. Polak—Solicitor for the appellants. 
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BHAI PANNA SINGH ann oTHERS (Vendors) 
versus 
' FIRM BHAI ARJAN SINGH—BHAJAN SINGH—SURJAN 
SINGH AND ANOTHER (Purchasers) * 
Indian Contract Act, Section 74—-Agreement for sale of land—Sum ; 
stipulated as payable in case of breach—Damage actually sustained 
less—-Stipulated sum not recoverable. 
An agreement for sale of immovable property provided that 
the party committing a breach was to pay Rs.10,000 as damages. 
The purchaser having committed a breach, the vendor re-sold the 
property at a loss of Rs.1,000 only and then sued for recovery of 
Rs.10,000 damages stipulated in the agreement. Held, that in 
view of Section 74 of the Indian Contract Act, the vendor could 
` only recover the actual damage sustained by him and not the 
sum of Rs.10,000 either as penalty or liquidated damages. 
APPEAL from a decision of the court of the Judicial Com- 
missioner of the North-West Frontier Province. 
A. M. Dunne, K.C. and B. Dube for the appellants. 
L. de’Gruyther, K.C. and J. Nissim for the respondents. 
The following judgment was delivered by 
Lord Atxin—This is an appeal from the court of the 
Judicial Commissioner, North-West Frontier Province at Pesha- 
war. The dispute arises out of an agreement for the sale of a serai 
in Peshawar. There were cross suits, vendors and purchasers, 
each alleging that the others had broken the contract and claiming 
damages. The vendors succeeded before the Subordinate Judge, 
the purchasers before the Judicial Commissioner. “The vendors 
appeal. In 1924 the vendors were the owners of the serai in ques- 
tion upon ‘which there were mortgages amounting to Rs.80,000 
in favour of one of the former owners. They were being pressed 
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by their creditors and found it desirable to sell the property.“ 


The sale was negotiated by brokers and the agreement was dated 
February 19, 1924. The agreement provided for the sale to the 
purchasers for Rs.1,05,000. Cost of stamp paper and registra- 
tion was to be borne equally. The purchasers were to pay Rs.500 
earnest money. “The party retracting from the contract shall pay 
Rs.10,000 as pashemana (damages).” Vendors-purchagers were 
each to pay 1 per cent brokerage. No time was fixed for comple- 
tion but on the same day the purchasers paid the earnest money 
and were given a receipt which provided that the balance should be 
received before the sub-registrar and the deed registered within a 
month. Each party found its half share of the stamp paper, the 
purchasers on March 18. According to the plaintiffs the pur- 
chasers delayed the preparation of the conveyance as they wished 
to see the will of a deceased brother of one of the vendors in order 


* P. C. A. 27 of 1928 . 
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to exclude the possibility of an outstanding claim by his widow. 
The plaintiffs alleged that on April 8 the parties met to complete 
the conveyance. A writer, Ganga Bishan, was present and began 
the conveyance but his work was broken off as the purchasers 
raised further points. They wanted on thé conveyance the name 
of Ishar Singh, who was apparently their partner but who had not 
signed the agreement. They raised a question about boundaries, 
and they desired to see the outstanding mortgage. The plaintiffs 
alleged that they consented to all three points. The boundaries 
were forthwith investigated with Ishar Singh and the purchasers 
were provided with a copy of the mortgage. According to the 
plaintiffs they thereafter requested the defendants to complete but 
were put off. On April 26, the conveyance was completed by 
Ganga Bishan in the presence of the purchasers and the brokers. 
The vendors were not present but it is significant that the boun- 
daries inserted were ‘in accordance with the alteration. On the 
same day there was a fight between a Sikh and a Mohammedan on 
the premises (which contained a mosque), which the plaintiffs 
suggest may have deterred the defendants from completion, On 
May 9 the purchasers sent a written notice saying that the vendors 
had not got the sale deed registered within 2 month, and claiming 
payment of Rs.10,000 within a week. On May 10 the vendors 
sent a telegram in reply stating that they had always been ready 
and willing to complete, that the delay was on the part of the 
purchasers, and specifically calling attention to the fact that at the 
request of the purchasers the name of Ishar Singh had been inserted 
in the sale deed. The telegram concluded by saying that the 
vendors gave the purchasers four days to complete, and that in de- 
fault they would sue for specific performance or damages. The 
purchasers made no reply, sdying that it was ambiguously worded 
and they could not make out what it meant. On June 9 the 
vendors agreed to sell to another purchaser at Rs.1,04,000 and on 
October 1, 1924, they issued their plaint claiming the Rs.10,000 
and further damages. On October 11 the purchasers filed their 
cross suit, claiming Rs.10,000 and the sum paid for earnest money 
and stamp paper. 

The Subordinate Judge, before whom both suits were heard 
together, gightly concluded that the real issue was which party 
had broken the contract. He heard the witnesses on both sides, 
including the brokers and the, writer, Ganga Bishan. In his 
judgment he finds in favour of the allegations of the vendors, 
and gave them judgment. The question in this respect is one of 
fact: and their Lordships see no reason for not accepting the 
Subordinate Judge’s findings. The plaintiffs were obviously 
willing sellers; there is some reason to swspect the defendants’ 
financial ability at all times to complete she comgyact. The plain- 
tiffs’ evidence of the purchaser} grounds for reqtesting delay is 
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corroborated in more than one particular: aid the writer, Ganga 
Bishan, when called by the, purchasers, was not asked a single 
„question to contradict the'story already given by the vendors as 
to the transactions on April 8. _Their.Lordships cannot agree with 
the criticism: made by the learned Judicial Commissioner on this 
point. Contradiction, if it could be made, was obviously to be 
given by the witness in examination-in-chief. In its absence the 
advocate for the vendors could not’ be expected to raise the question 
by cross-examination. Their Lordships have carefully considered 
the judgment of the learned Judicial Commissioner, but do not 
find the doubts suggested by him sufficient to justify a reversal 
of the findings of the court below. No further question seems to 
arise as to liability. It is- plain from the findings that the pur- 
chasers postponed completion from time to time for their con- 
venience; and eventually broke the contract. The only question 
that remains is as to the amount of the damages. 

The effect of the Indian Contract Act of 1872, Sec. 74, is to 
disentitle the-plaintiffs to recover simpliciter the sum of Rs.10,000, 
whether penalty or liquidated damages. The plaintiffs must 
prove the damages they have-suffered. The only evidence of loss 
is that of the loss on resale by Rs.1,000. There seems to be no 
ground for displacing the trial Judge’s finding that this was a 
genuine contract. The vendors remained in possession of the 
rents and profits of the property until resale, amounting, accord- 
ing to the evidence, to Rs.450' to’ 500 per mensem. ‘There is no 
ground for awarding them interest. On the other hand, they 
have received earnest money Rs.500: so that their cael 
damage is Rs.500. The vendors have also received for the 
value of the stamp paper realised after deducting commission 
charged in respect of the purchasers’ contribution, 689-1-0. 
This sum, when the contract went off they held to the use of 
the purchasers, and from the documents it is plain they have 
always*admitted their liability for it, and been prepared to 
account for it against damages. > 

The decrees of the Judicial Commissioner should be set aside 
with costs, and the decree of the District Judge in the 
vendors’ suit should be. varied by substituting Rs.500 for the 
sum awarded by him. In the purchasers’ cross-suit the decree 
should be made in their favour for Rs.689, but *inasmuch as 
they failed in the main' issue as-to the breach of contract, 
without costs, there should be a set-off of the Rs.500 and taxed 
costs against the Rs. 689. The appellants should have their costs 
of these appeals.. Their’ Lordships will Aumibly advise His Majes- 
ty. accordingly. 

i Appeal allowed 

Hy. S. L. ~ Polak—Solicitor for the appellants.. 

Langloissflarding. and ‘Tate—Solicitors for the respondents. 
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- AFTAB ALI KHAN anp, orHers (Plaintiffs) 
versus 
' AKBAR ALI KHAN AND OTHERS (Defendants)* 
Limitation Act (IX of 1908), Art. 120—Declaration of right, suit for 
—Cause of action—W rong entry in Khewat—Effect of -—Fresh denial 
of title—Specific Relief Act (I of 1877), Sec. 42—Discretionary 
relief, when should not be granted. . 
- A mere entry of names does not debar the person against whom 
the entry is made for all time to come from suing for a declara- 
tion, if once six years are allowed to expire. Any new invasion 
of rights which amounts to a fresh denial of title confers on the 
owner in possession a fresh right’ to sue. 
~ Habi Bakhsh v. Harnam Singh, 1898 A. W. N. 215, O 
Singh v. Deonarain Singh, 10 A. L. J. R. 413, Rahmatullah v. 
Shamsuddin, 11 A. Li J. R. 877, Allah Jilai v. Zabir Husain, 
I. L. R. 36 All. 492=12 A. L. J. R. 810 and Kali Prasad Misr 
v. Harbans Misr, 17 A. L. J. R. 588 referred to. 
Article 120 of the Limitation Act spplier to all declaratory suits. . 
Francis Legge v. Ram Baran Singh, I. L. R. 20 All. 35==1897 
A. W. N- 193 followed. 
‘Where an alleged wrong entry in the Khewat was first made 
in favour of defendants’ ancestor in 1878 and for really forty 
- years plaintiffs and their ancestors remained idle and where it 
was admitted that the actual possession was with the mortgagee 
who was not impleaded in plaintiffs’ suit filed eventually for a 
declaration of their rights against the defendants, and one of 
the defendants, who was out of British India when the suit was 
filed or pending-and had applied for time to return, beld, that 
this was not a fit case in which the High Court should exer- 
cise its discretion under Sec. 42 of the Specific Relief Act and 
grant the plaintiffs the declaration asked for. 
First APPEAL from a decree of MAULVI MUHAMMAD Owais 
Karner, First Subordinate Judge of Saharanpur. 
Mushtaq Ahmad for the appellants. 
A. M. Khwaja and Mahmudullah for the respondents. 
SuLAiMAN, J.—This is a plaintiffs’ appeal arising out of a 
suit for a declaration that the plaintiffs are the owners “entitled to 
four out of ten sihams in certain village properties and house pro- 
perty. The facts mentioned in the plaint were that the property 
originally belonged to Mst. Husain Bibi who is, shown in the 
pedigree at page 8, that on her death the heirs to her estate were 
her daughters and ceftain collaterals who are the aficestors of the 
present plaintiffs. In her lifetime she had mortgaged this property 
with possession to certain mortgagees whose descendants are not 
impleaded as such. _.Paragraphs 8 and 9 of the plaint stated that 
on account of the wrong entries in the kewat, only the names 
F. A. 346 ot 1927 


ALJ. Re HIGH. COURT 795 


of defendants Nos. 1 to 4 (who. are descendants of Mst. Sakina) 
stand recorded as mortgagors against the property mortgaged and 
the names of the plaintiffs are not recorded; and that although the 
entries are null and void and ineffectual as against the rights of 
the plaintiffs yet the defendants were asked to rectify them be- 
cause their existence was contrary to fact and not proper, but they 
-did not pay any heed..’In paragraph 10 of the plaint it was 
alleged that the cause of action accrued in April, 1926 when the 
defendants refused for the last time. In paragraph 4 it was 
stated that the ancestors of defendants 1- to 4 had died about 
six_years ago. Reading these paragraphs together it is clear that 
the plaintiffs’ case was that the names of the defendants 1 to 4 
were wrongly entered in the revenue papers as the mortgagors 
about six years ago, and although the entries were not binding 
on the plaintiffs, the defendants were asked to rectify them but 
they did not.pay any heed and refused to do so. ‘The plaintiffs 
wanted a declaration of their right against the defendants. 

In the ‘written statements which were filed it was stated 
that after Mst. Husaini Begam the name of her daughter only 
was recorded about fifty years ago and that of no one else was 
ever recorded. The defendants’ case was that Mst. Husaini had 
gifted the property to her daughter. It was further pleaded 
that the claim was barred by limitation and also pleaded that the 
suit had been brought without any cause of action and ought to 
-be dismissed on that very ground. -It was also. stated that a 
declaratory suit had been filed without any: necessity. There were 
a number of other pleas which it is not necessary to miention. 

The learned Subordinate Judge framed no less than eight issues 
but ultimately dismissed the suit on the sole ground that the suit 
for declaration was barred by: limitation. The basis of the 
ground is that the name of Mst. Sakina Bibi was entered in the 
. revenue papers about 1878 and the cause of action in favour of 
the pldintiffs’ ancestors arose at that time and that there has 
been no. fresh cause of. action since then and a subsequent refusal 
on the defendants’ part “cannot create a new .cause of action. 
The learned Subordinate Judge has placed reliance on the case 
of Akbar Khan v. Turaban* and has considered that “that case 
is not distinguishable. The suit has accordingly been dismissed 
on the ground of limitation only. i 


We may point out at the very outset that there is nothing 
on the record to indicate that when the name of Mst. Sakina Bibi 
alone was entered in the révenue papers in °1878 there was any 
contest between rival. claimants or any. definite adjudication of 
their rights by.the revenue court. On ‘the other hand, a certi- 
fied copy of the réport of-the naib tahsildar indicates that the 
-mutation of names took place on his report.. Thus it was an 


uncontested tase in which Msê. Sakina Bibi’s name was entered. 
1. L-R. 31 All. 9=5 ALL. J. R. 637 
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Another important feature which we may point out is that Mst. 
Sakina. Bibi died long-ago and the names of her heirs have been 
substituted from time to time. It’ was alleged in the plaint and 


‘not disputed in the written statements thatthe names of the de- 


fendants Nos. 1 to 4 were enteted in the revenue papers on 
the death of Fazal Ali Khan which! took place about six years ago. 
It is however not clear whether this happened within six years or 
just beyond six years. 

In our opinion the learned Judge has misapplied the ruling ın 
Akbar Khan’s case. That was a very special case which had cer- 
tain ‘peculiar features and accordingly that case has been distin-~ 
guished i in numerous subsequent cases. There in 1895 the defend- 
ant’s name had been entered in the revenue paper in respect of 
the property in dispute after contest and after the title of the 
plaintiff had been specifically denied. Nothing more- happened 
except a refusal in 1903 on the part of the defendant to get the 
entry corrected. The learned Judges accordingly held that the 
cause of action accrued when there was a definite denial by the 
defendant in’ 1895 and his subsequent refusal to get the entry 
corrected, which entry he had himself procured, was a mere 


continuance of the original cause of action and not a fresh denial 


of title. The learned Judges took care to point out that there 
may be cases where a fresh invasion of the plaintiff’s right would 
give him a fresh cause of action. But they held that in the 
peculiar circumstances of that case there was no such fresh in- 


‘vasion of the right. Of course, a;mere refusal to get the entries 


corrected is not necessarily a clear denial of title. It does not 


‘amount to omitting to do a thing’ which a.man is bound to do, 


nor even doing a thing which he is inot entitled to do. \ 
That a mere entry of-names does not debar the person 


against whom the entry is made for all time to come from suing 


for a declaration, if once six years are allowed to expire, js quite 
clear on the authorities. Any new invasion of rights which 
amounts to a fresh denial of title undoubtedly confers on the 
owner in possession a fresh right|to sue. In the case of -Ilabi 
Bakhsh x. Harnam Singh? a fresh application to the municipal 


‘board was considered sufficient to! give a fresh cause of action. 


In the case of Sheopher Singh v. \Deonarain Singh’ a fresh suit 
for profits after the mutation of names was held to confer a fresh 
cause of ‘action. In the case of |Rabmatullah v. Shamsuddin’ 
fresh partition proceedings in the revenue court were held to 
constitute a fresh fause of. action in favour of the -plaintiffs 
against. whom adverse entries-had been made at, the previous 
revision of settlement. In the case of Allah Jilai v. Zabir Husain’ 
a fresh order for assessment of rent was held to give the plaintiffs 


a fresh cause.of action in spite of the previous refusal to have 
21898 A. W. N. 215 "310 A. L. J. R? 413 
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the village ‘papers corrected. = In’ the’ case of Kali Prasad Misr v. 
Harbans’ Misi? a private transfer subsequent to the entry of 
names was treated as creating a fresh cause of action in favour 
of the plaintiffs. It will thus be seen that any fresh act on the 
part of the defendants which can amount to a fresh invasion of 
the plaintiff’s right or a fresh attempt to cast a cloud on his title 
would create a new cause of action in his favour, and his suit 
for declaration cannot be dismissed on the mere ground that the 
cause of action first accrued more''than six years ago-when an 
adverse entry was made against him. ‘Indeed it may be argued 
whether an entry in an uncontested case, standing by itself, 
necessarily creates a cause of action for a suit by one co-sharer 
against another co-sharer. - : 

In the present case the learned Subordinate Judge has over- 
looked the fact that the plaintiffs did not in the plaint allege the 
entry of Mst. Sakina Bibi’s name to be the initial basis of the 
cause of action in their favour. ` The-rule in Akbar Khan’s case 
cannot undoubtedly be extended to fresh mutations of names 
which may take place in favour of heirs in subsequent years. We 
may further point out that one of the properties in dispute is a 
house in the city of Saharanpur and’ the ruling in Akbar Khan’s 
case can by no means'apply to it. The plaintiffs in the present 
case alleged their cause of action to have arisen from the wrong 
entries of the namés of the contesting defendants Nos. 1 to 4 and 
not their ancestor,-Mst. Sakina Bibi. It is not clear from the 
record whether this occurred within six years of the suit, and 
the present action, therefore, cannot be thrown out simply on 
the ground of limitation. We may note that we cannot accept 
the argument of the learned advocate for the appellants that no 
rule of limitation applies to a declaratory suit where the defend- 
ants are interested in denying the plaintiffs’ right within the 
-meaning of Section -42 of the Specific Relief Act. This point, 
in our opinion, has been set at rest by the Full Bench decision in 
Francis Legge v. Ram Baran Singh’. Article 120 undoubtedly 
applies to all declaratory suits. 

We are, however, of opinion that this is not a fit,case in 
which a declaratory decree should be granted to the plaintiffs. 
Our reasons are as follows:—An ‘alleged wrong entry was first 
made in favour of Mst. Sakina Bibi about 1878. For nearly 40 
_years the plaintiffs and their ancestors have remained idle and 
not sought any relief. We may note that it is admitted in 
paragraph 2 of thé plaint that the actual possession is with the 
mortgagee who is not impleading in the suit as such. Any 
decree that is passed in favour’ of the plaintiffs would not bind 
the heirs. of the mortgagee who would still be entitled to challenge 
the plaintiffs’ right. ‘Thus the decree cannot be necessarily 


effective. Sixty years are about fo expire and the plaintiffs would 
7 A. L. J. R. 588... -TEL Re 20 ‘All. 35-1897 A. W. N. 193 
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have to bring a suit for redemption very soon. In that suit for 
redemption the whole question of title can be gone into in-a 
manner which would bind all the parties who are interested in 
the property. Furthermore, we find that one of the defendants, 

ad Ali Khan, was out of British India when the suit was 
filed or was pending. The summons was sent to him by post 
to Arabia and he received it after the date fixed for the appear- 
ance and stated that he should be allowed time to come back to 
India. By the time he could arrive the suit was actually dis- 
missed. If therefore we were now to allow the plaintiffs to 
amend their plaint, as asked for by the counsel, we would have 
to give an opportunity to the various defendants to file supple- 
mentary written statements and the case would have to go back 
to the court of first instance with directions to admit fresh evi- 
dence if tendered. ‘This can more conveniently be done in a 
fresh suit in which the mortgagee also is impleaded. Having 
regard to these circumstances we are of opinion that this is not 
a fit case in which we should exercise our discretion under Sec- 
tion 42 of the Specific Relief Act and grant the plaintiffs the 
declaration asked for, even assuming that they are entitled to 
such a declaration. The parties are not agreed as to the extent 
‘of the properties mortgaged and the properties are still in the 
possession of the mortgagee. We express no opinion on this 
matter which will have to be fought out hereafter. Nor do we 
consider it necessary to go into the question of title, gift or 
adverse possession. 

We accordingly dismiss this appeal. In view of the fact 
that we have confirmed the decree of the court below on a 
different ground, we direct that the plaintiffs should bear their 
own costs and pay the costs of the defendants in the courts 
below. The parties should bear their own costs of this appeal. 

Appeal dismissed 


CHANDRIKA RAI (Applicant) , 
versus 
SRIKANT RAI (Opposite party)* 

Guardian and Ward—TJurisdiction—Order against person continuing in 
possessign of minors property after death of guardian appointed by 
court to render accounts and make payments—Reviston—Order 
without jurisdiction—Proper remedy. 

Where after the death of applicant’s father who was appointed 
guardian of certain minors, applicant continued to be in possession 
of the minor’s property although the respondent was appointed 
guardian and subsequently, at.the instance of the respondent or 
the Judge, applicant furnished an account of the minor’s properties 
and as the result of a commissioner’s investigation, the order direct- ` 
ing applicant to pay to respondente a certain sum of money 
was made, held, that the Migh Court could hot go into the 
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merits of the case, but the revision should succeed on the ground 
that the District Judge had no jurisdiction to make an order 
against the applicant -who was not a guardian appointed by him. 

The proper remedy in such-a case would be to direct the new 
guardian to institute a suit for accounts against the applicant 
whose -possession over the minor’s property is -to be deemed 

: as that of a trespasser. 
Crv Revision from an order oí K. G. BANERJI Eso., Dis- 
trict Judge of Ghazipur. 
` S. Z. Alam for the applicant.- 
Jwala Prasad Bhargava for the opposite party. 
The judgment of the Court -was delivered by 
Mugerji, J.—This is an‘ application by one Chandrika Rai 
against an order passed by the learned District Judge of Ghazipur 
on September 1, 1927, directing the applicant to pay to the res- 
-pondent a certain sum of money which was to be reduced, 
partially, in the case of his returning certain bullocks. 
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It appears that the applicant’s father, Sukhdeo Rai, was” 


appointed the guardian of certain minors. Sukhdeo Rai having 
died, the applicant continued to be in possession of the minor’s 
property. Sri Kanth Rai, the. respondent, was then appointed 
the guardian of the minors. At his instance or that of the Judge 
himself, the applicant was called upon’ to furnish an account of 
the minor’s properties he had in his possession. He furnished an 
account without any objection. “The accounts were scrutinised 
and a commissioner was appointed. As the result of the commis- 
sioner’s investigation and report, the order complained of was 
made. 

The points that have’ been taken for revision are that the 
learned District: Judge has erred in not treating the report in a 
certain manner. In our opinion, we.cannot go into the merits 
of the case. The revision should however succeed, on this simple 
ground, that the learned District Judge had no jurisdiction to 
make an order against the applicant who was not a guardian 
appointed by him. If he happened: to be in possession of the 
minor’s property, he was so as.a trespasser. The District Judge 
can certainly direct Sri Kanth to institute a suit for actounts 
against the applicant and in that suit; the question, how much is 
payable by the applicant, may be determined. The? applicant 
will then have a chance of taking his case before an appellate 
court. - As- the things stand, we cannot scrutinise the evidence 
that was taken before the District Judge, begause we are not 
sitting in appeal, against his order. e 

We set’ aside the order of the learned District Judge as pass- 
ed without jurisdiction. We make no order as to costs because, 
on the grounds taken by the applicant, hé had no case to be put 
before us. © , 

‘Order set aside 
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SIS RAM AND OTHERS 
versus 
KING-EMPEROR* i 
Penal Code, Sec. 366A—Offence under—Nature of—Girl offered for 
sale to several persons after inducement—No fresh offence im 
respect of each offer. 

An offence under Sec. 366A of the Penal Code is one of 
inducement with a particulari object and when after inducement 
the offender offers the girl to several persons, a fresh offence is 
not committed at every fresh offer for sale and the several offers 
for sale evidence the criminal intention of the offender just as 
much as one offer for sale. 

CRIMINAL APPEAL from an order of D. C. HUNTER ESQ., 
Sessions Judge of Moradabad. 

Jail appeal., 

Sankar Saran (Government Pleader) for the Crown. 

The following judgment was delivered by 

Dara, J.—The case is a very clear one. All the appellants 
have been rightly convicted, and I dismiss the appeal. What 
delayed my decision for a considerable time was by redson of 
a second similar charge against Sisram and Debi for seducing 
the same girl. This refers to appeal No. 97. .The learned Judge 
has not explained the circumstances. - What the learned Govern- 
ment Pleader and I gather is that Sisram and Debi were separately 
tried for offering the girl after seduction to separate persons for 
sale. An offence under Section 366A, however, is one of induce- 
ment with a particular object, and when after inducement the 
offender offers the girl to several persons, a fresh offence is not 
committed at every fresh offer for sale. Several offers for sale 
evidence the criminal intention of the offender just as much -as 
one offer for sale. Under the ¡circumstances once Sisram and 
Debi were convicted of seducing the girl, they could not be con- 
victed over again for the same seduction unless in a case where 
the girl had returned to her parents and then subsequently there 
had been a fresh seduction. Such is, however, not the case in | 
appeal No. 97. The conviction in the case of appeal No. 97 
would have been fully justified if there had -not been a previous 
conviction in appeal No. 98. Under Section 397 of the Code 
of Criminal Procedure this Court has power to direct separate 
sentences of separate trials to run concurrently. The order in 
appeal No. 97, therefore, shall be that the sentence in that case 
shall run concurrently with the sentence in appeal. No. 98, and 
that otherwise the appeal is dismissed. 

| Cr A. 98 of 1929 > 
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-MUKAT NATH AND'OTHERS (Defendants) 
: - versus : 
- SHYAM SUNDER LAL anp otHers (Plaintiffs)* 

Registration of documents—Place of registration—Inclusion in the sale 

` deed of property not intended to form part of transfer—Fraud on 

_ the Registration law—Contract Act (IX of 1872), Secs. 65 and 72 

,. Obligation of person receiving advantage under agreement dis- 
~ covered to be void—Com pensation. : 

' ‘Where a sale’ deed executed in 1917 and purporting to trans- 
fer two annas share in a village in the district of Gorakhpur 
along with a mango’ tree and one dhur of land in the city of 
Gorakhpur was presented for registration at the Sub-Registrar’s 

_ office of Gorakhpur and it-was found that the entire sale consi- 
‘deration was for legal siecessity but the mango ‘tree with one dhur 

. of land was included in the bond in order fo satisfy the Sub- 

_ + Registrar that he had jurisdiction to register the document al- 
: though ‘there was no intention to transfer the property, held, 
that -this amounted ‘to a fraud on registration, that the Sub- 
Registrar had no jurisdiction to register the document and that 
there had beeri no valid “transfer of any property. Mathura 

` Prasad v: Chandra Narayan Chowdhury, 19 A. L. J. R. 385 

- and Biswanath Prasad v. Chandra Narayan Chowdhury, I. L. R. 
48 Cal. 509 followed: ` Ca 4 - 

1. v Under Sections 65 and: 70 -of the Indian Contract Act when 
an agreement is discovered to be void, any person who has 
-received any advantage under such agreement is bound to restore 
„it or to make compensation for it to the person from whom he 
received-it and when a person lawfully does anything for another 
person not intending to do so gratuitously and such other person 
enjoys the benefit thereof, the latter is bound to make com- 
pensatiori to the former in respect of the thing so done. The 
defendants having paid the previous mortgage on the plaintiff's 
- property, and having not done so gratuitously, the plaintiffs 
received an. advantage inasmuch as thé mortgage debts would be 
discharged if they were put in possession of the property. It was 
therefore-just and equitable that the plaintiffs should be called 
_ upon to make compensation to the defendants to the extent to 
_ which the defendants havé benefited the plaintiffs. ° 
First APPEAL from a decree of Basu HARIHAR PRASAD, 
Additional Subordinate Judge of Gorakhpur. ° 
_M. Waliullah for the appellants. ` ` 

Kailas Nath Katju for the respondents. 

_ The judgment of the Court was delivered by 

PuLLaN, J.—This is a defendants’ appeal arising out of a 

suit brought by three sons of Lallan Lal who along with two of 
his nephews executed a sale deed- on February 9, 1917, for 
Rs.12,500 purporting to transfer two annas share in village Par- 
sauni in the district’ of Gorakhpur along with a mango tree and 
i *F, A. 239 of 1926 
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Ci. one dhur of land in the city of Gorakhpur. This document was 
presented for registration on February 17, 1917, at the office of 
the Sub-Registrar of Gorakhpur’ and inasmuch-as on the face 
Mokar Natu of it the deed covered property situated within his jurisdiction 
suvam he registered it. The plaintiffs claimed ithat. the. transfer was 
Sunver’ Lat without legal necessity and being of ancestral joint family, pro- 
perty was not binding onthe family. .They further alleged that 
- the sale of ‘the mango .tree and-one dhur. of land was:-wholly 
-fictitious and‘was never-intended to,'be operative-and accordingly 
the Sub-Registrar of Gorakhpur had no. jurisdiction to register 
the document and the document does not éffect a valid transfer. 
`The claim was contested by the defendants. The court below 
has found that the property sought to be transferred “is joint 
ancestral. property but that the--sale consideration -was all for 
legal necessity. He-has: however held that the inclusion of the 
mango tree and the one dhur of.land in the -sale deed was 
entirely fictitious and was merely a device to enable the executants 
to present the document for registration’ at Gorakhpur and that 
‘it was never ‘the intention of the patties that the interest in that 
property should pass. As a matter,of fact he has gone further 
and held that the alleged tree probably does not exist at all. The 
learned Judge has decreed the suit for possession without calling 
upon the plaintiffs to pay any amount to the. defendants. 

The defendants have appealed. and challenge -the findings of 
the learned Subordinate Judge. 

So far as the questions of fact go, we are in agreement with 
his view. There can be no doubt that the entire sale considera- 
tion was for legal necessity. KRs.6,000 had been left with the 
vendee for payment to one Ram ‘Sewak Upadhia on account of 
an usufructuary mortgage dated June 7, 1910, executed by the 
grandfather of the plaintiffs. There is no suggestion that this 
‘debt was tainted: with immorality. It-was-an antecedent debt 
and therefore binding on the family. Another sum of Rs°4,400, 
which was: paid in cash before the Sub-Registrar, had really been 
borrowed for payment to certain prior creditors. who-were named 
in the sale deed. It is not suggested that these creditors were 
fictitious. "The debts being antecedent debts of: Lallan Lal are 
“binding on: hig sons, the present plaintiffs. ` Similarly the remain- 
ing sum of Rs.2,100 had been set off on account of .the amount, 
due on two promissory notes dated February 1, 1916, in favour 
of the vendee. One of ‘these was executed by ‘the. father. of the 
plaintiffs and was an antecedent debt. Out of .the property 
sought to be transferred, only half belonged to Talan Lal. and 
- his family and to that extent the consideration was undoubtedly 
good. The learned’ Judge has further pointed. out that ‘the sum 
of Rs.6,000 which had been left with the yendee for redemption 
of the previous usufructuary mortgage was paid im court and 
constituted a valid debt. 
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There: ‘can ‘also be-no:doubt that thesinclusion of the mango Crm. 
tree and.one dhur .of -land:in -the sale deed was.a-mere device and Dai 
there wasno.real intention :to.transfer this- ‘property. The learned 
Judge has gone further and remarked that probably no tree Mosar Nat 
exists'now: There was no.:such specific allegation:in the plaint gp% 
andit.is therefore .not -necessary~for-‘us to uphold this finding. sunver Lat 
But: there can beno: doubt that the whole object of including this 
bit of property was ‘to justify the presentation of the document 
before the :Sub-Registrar - of : Gorakhpur. The document was 
executed on February ‘9; 1917, and-on:that date admittedly even ~ 
this mango tree and one dhur of Jand did not belong to.Lallan Lai. 

There is no suggestion or evidence on the record that in reality 
a sale of this property had'taken place in his-favour before that 
date. -On February’ 16, i.e., two days before the registration, a 
salei: deed. was .executed :by -Mahabir -Prasad,: the scribe of the 
document, in favour of Lallan-Lal ‘purporting to transfer this 
` bit of property in favour: of Lallan Lal. Mahabir Prasad was z 
examined in this-case and stated in--favour of the. vendee that this 
property belonged to him. -In:proof of this assertion the khatauni 
for 1325F. was filed-by the defendants in which the name of one 
Mahabir, Prasad was entered.as the owner of a grove. On behalf. 
of the -plaintiffs the. register from the Collector’s office was sent 
for -in..order ‘to. establish. that this Mahabir Prasad was an al- 
together different person.. As soon as this:register was summoned, . 
the..defendants’, vakil.had to admit that Mahabir Prasad, whose 
name: was.entered in the khatauni,. was a different person. The 
scribe, when. examined,..could not state the number of the plot - 
on: which. the tree. stood or of. one dhur of. land which he had 
sought to-transfer. He. frankly. admitted that. he could not give 
_ any. clear description. It is.a curious fact that on the very date, 
viz., on, February .15, 1917, another. similar deed for a similar 
purpose .was..executed. by the same Mahabir -Prasad in favour, of 
anothér. person .in which also amango tree and one dhur of, land 
were sought. to.be sold: The oral evidence produced on behalf 
of the defendants was heard by -the learned Subordinate Judge 
and . he -was. not -satisfied that there was a bona fide transfer of 
this bit. of. property. It seems to us that. the scribe exécuted this 
fictitious-document..in.order. to satisfy the Sub-Registrar that he 
had jurisdiction 'to register the document.. There was really never 
any intention of transferring ,the.property. This amounted to a 
fraud on registration and.the Sub-Registrar had in reality no 
jurisdiction tọ register the.document. The result, therefore, is 
that there has been.no valid transfer of any property as recog- 
` nised by law; vide Mathura Prasad v. Chandra Narayan Chow- 
dhury' and Biswanath Prasad v. Chandra Narayan Chowdhury”. 
Although thé point was not taken in the grounds of appeal 
19 ASL. J. Re 385 ° ~". LOR. 48 Cal. 509 
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in express terms, it has been argued before us-that in justice and 
equity the defendants should be allowed the payment. of the 
amounts which have been found- to have been advanced for 
legal necessity. D ee al a NSA a y 

Rs.4,400 and 2,100 were -simple money debts which were . 
outstanding. There was no charge on the family property created 
by these debts; nor were the creditors concerned entitled to claim 


- any lien on this property.. We therefore fail to see how the’ 


defendants can call upon the plaintiffs to make good these amounts 
before they can recover possession of this property. We do not 
wish to suggest that the defendants have necessarily any remedy — 
against Lallan’ Lal and other executants, but if they have any 
remedy, their remedy would be. exclusively as against the 
executants and not against the plaintiffs who were no parties to 
the transaction. By merely -paying off the creditors, the defend- 
ants cannot claim to retain this property so long as their debts 
have not been satisfied, as by having made the payment they 
have merely stepped into the shoes of these creditors who have no 
right to claim possession of this property. ` : 

The position of the vendee with regard to` the. sum -of 
Rs.6,000 paid to redeem the previous usufructuary mortgage of 
1910-is different. On the date when the sale deed was executed ` 
Lallan Lal and-his family were not in possession of the property 
at all. The property had been validly put in possession of the 
usufructuary mortgagees. The present plaintiffs had no right to 
recover this property without redéeming that mortgage and their 
claim would have to be made against the mortgagees themselves. 
The present defendants on the strength of che invalidly registered 
document have obtained possession of the property not from - 
Lallan Lal but from the usufructuary mortgagees who have put 
them in possession because their mortgage debt was discharged by 
the defendants. The defendants have thus stepped into the shoes 
of the usufructuary mortgagees with their consent and were not 
necessarily trespassers. The present plaintiffs have no right to’ ~ 
recover possession of the property so long as they have not 
redeemed the mortgage. It therefore seems to us that even though 
the equity of redemption has not been validly transferred to the 
defendants, the latter are entitled to retain possession of the pro- 
perty so long as the mortgage debt which was a charge on this 
property remains unpaid by the plaintiffs: ` 

We have not been able to find any direct authority in support 
of ‘this view we may refer to the provisions of Sectiéns 65 and 
70 of the Indian Contract Act under which when an agreement 
is discovered to be void, any person who has received any advantage 
under such agreement is bound to restore it to make compensation 
for it to the person from whom he regeived it®and when, a person 
lawfully does anything for another person not intending to do 
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so gratuitously and such other person enjoys the -benefit thereof 
the latter is bound to make compensation to the former-in respect 
of the thing so done. The defendants have paid off the previous 
mortgage on the plaintiffs’ -property .and. have: obviously not 
done so gratuitously. The plaintiffs have received the advantage 
inasmuch as the mortgage debts would be discharged if they 
were put in- possession of the property. It therefore seems only 
just and equitable: that the plaintiffs should be called upon to 
make compensation to the defendants to. the extent to which the 
defendants have benefited the plaintiffs and the other members 
of the family. 

We accordingly allow this appeal in part and modifying the 
decree of the court below (a) declare that the sale deed dated 
February 9, 1917, executed by Lallan Lal and others in favour 


|2 


1929 





Muxat Natu 
v. 
SHYAM 
SUNDER LAL 





Pullan, J. 


of the defendants’ father is invalid for want of proper registra- 


tion and (b) decree the plaintiffs’ suit on condition of their 
depositing in the court below to the credit of the defendants 
the sum of Rs.6,000 within six months from this date. If the 
amount is so deposited, the parties will bear their own costs in 
both courts. ` If they fail to deposit the amount within the time 
allowed, the suit will stand dismissed with costs in both courts. 

- Appeal allowed in part 


IMTIAZ BIBI (Plaintif) 
VErSUS ~ 


KABIA BIBI (Defendent)* 


Civil Procedure Code ( Act V of 1908), Sec. 47—Execution of decree— 
Sale “in execution—Suit by legal representative of deceased Judg- 
ment-debtor for recovery of possession——Suit barred by Sec. 47. 

The legal representative of a.deceased judgment-debtor, when 
she is_qsserting that a certain property is her own property and 
no part of the assets of the deceased in her hand, is raising an 

' objection relating to the execution, discharge and satisfaction of 

the decree within the meaning of Sec. 47 of the Civil Procedure 
Code and the question is between the representatives of the parties. 

Seth Chand Mal v. Durga Pa, LL: R. 12 All. 313=f890 
A. W.N. 137 followed. . 

Dalla v. Shib Lal, I. L. R. 39 All. 47=14 A. L. J.R. 846, 
Gulzari. Lal v. Madho Ram, I. L. R. 26 All. 447, Bhagwati v. 
Banwari Lal, I. L. R. 31 All. 82 and Bulagi Das v. Kesri, 26 
A. L: J. R. 716 referred to. ; 

SECOND APPEAL from a decree of. Mr. J. N. MusHran, 
Subordinate Judge of Meerut, confirming a decree of MauLvi 
MOHAMMAD AQIB NoManl, Munsif of Meerut. 

Hem Chander Mukerji for the appellant. 

Panna Lal for the resporedent. 
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The: judgment ‘of- the’ Oout was delivered b 
BANERJI, ‘J—This case has been referred to a larger Bénch™ 
on account of an apparént. conflict between. the case of -Dulle v.- 


mca Bret’ Shib Lal! and the case of Bulagi Das. v. Kesri*. 


Kasra Brst- 





Banerji, J. 


. One Abdul Rahman died! in 1917: leaving a widow, Mst. - 
Kabia Bibi, ańď`a daughter ‘as well as three‘ brothers as his heirs.: 
One of his brothers, Abdul-Karim, promptly made-a gift of his « 
share which he had: inherited in favour of his wife, Mst: Imtiaz 
Bibi. A suit -was ` brought by. Mst. Kabia Bibi for recovery of - 
her dower-debt against the heirs of the- deceased -by: realisation ~ 
of the amount out of the assets left by him. There can-be no‘ 
doubt that thè heirs were liable: to pay the dower-debt when 
they took-the assets. A compromise decree was passed in favour 
of Mst.: Kabia Bibi against the heirs -including -Abdul Karim. 
Abdul Karim died afterwards and his heirs including Mst.- Imtiaz: 
Bibi, his-widow, were brought on the record as the legal represen- 
tatives of the deceased judgment-debtor. Mst. Kabia. Bibi, decree- 
holder, proceeded to execute the decree and attached the property - _ 
of her ‘deceased husband in the hands of his: heirs including ‘the : 
share in the possession of Mst. Imtiaz Bibi. No objection appears - 
to have been raised by the lattet on the occasion and the- property 
was sold and purchased by the decree-holder. Mst. Kabia Bibi 
herself. Mst. Imtiaz Bibi has now brought the suit for recovery 
of possession on the ground that it was no part of the assets of 
the deceased Abdul Karim and‘could not have been validly.sold ` 
in execution of a money decree against Abdul Karim. Both the ` 
courts below have dismissed . the suit on the ground that it was 
barred by Section 47 of the Code of Civil Procedure. 

It‘ appears to us that this case-is concluded by the ruling-in 
the Full Bench case of Seth Chand Mal-v. Durga De which has 
been followed in subsequent. cases. Thére too a simple. money 
decree was passed against a judgment: debtor who died and his 
legal representatives were brought on thé record in execution pro- ” 
ceeding to represent. him. They raised the question. as-to a 
certain property which -they said was no part ‘of the .deceased’s 
assets- in their hands but -was! their own property: Four out 
„of thé five learned ‘Judges held ‘that the case was covered by old 
‘Section 244 of the Civil Procedure Code, Srraicut, J. on page 
322 remafked that 

when the representative of: the deceased judgment-debtor says 
im regard to the property which he contends‘is not thé property 
of the deceased judgment-debtor but is his property, that it. 
can rightly ‘be said that he thereby’ sets up a jus: tertii. 

He admitted that the case -would be -different if he were 
trustee or representing some ‘character wholly separate from -his 
personal and individual: character: Epcz, . J. on pages 323 and 

4 L. R. 39 All. 47=14 A. LJ. R. 846” %26 ACL. JOR. 716 
OLOR. 12 AlL 313=1890 A. WON. 137 
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. 324:-also -pointed: out the same distinction arid held: that 
„where. the representative merely asserts that.the property sought 
to be-sold is his own Property.to which he is beneficially entitled 
by purchase or from its having come to him otherwise than as 
a representative of the deceased judgment-debtor, it is not a 
case in-which he has set up a jus tertii. 

The learned: Judge also agreed that the case would be different . 
if the representative of the judgment-debtor opposed the exe- 
cution on the ground that the property vested in him as trustee 
or as executor of someone else. ..Brodhurst,. J. concurred in that 
opinion. Mahmood, J. also agrééd with ‘that view and on page 
327 pointed out that a distinction. was to be drawn between the 
capacity of the judgment-debtor as representing his own interest 

, and. his capacity as representing. an interest which.did not vest in 
him.and .which one -would call a legal jus tertii.. The learned 
. Judge-held that: as soon-as a person is impleaded and objects 
„against the éxecution of. the decree, he is bound so long as he 
claims in respect of the property against which execution is sought 
a right no:other than -that’ which vests:in-him in his own person, 
heis bound to raise those objections in the execution of the decree 
and cannot’ be allowed to reagitate the matter in a regular suit. 
Tyrrell, J: however “dissented. Although in ‘that case ‘the point 
arosé in: appeal and before the property “presumably was actually 
_ sold,ithe case is a clear. authority for.-the: view’ .that.ithe -legal re- 
yPresentative of. a deceased judgment-debtor, when she is asserting 
-that a ‘certain. property, is her own property: and :no.part of the 
-assets:of the deceased: in-her-hand, is raising an objection relating 
-:to the execution, discharge and EE of the-decree within 
~the-meaning of section 47 -of the Civil Procedure. Code and that 
‘the: question’ is between the representatives of the parties. In the 
present case also Mst; Imtiaz ought to have objected:to the attach- 
ment of the. property in her hands on.the ground that it was no 
part of tho-assets of her deceased. husband but had. been acquired 
by her under a, gift previous to the attachment. -She was bound 
to raise this objection -if it.were:-good,.as she was. asserting her 
own personal rights to the property and was not-putting forward 
the claim of any. stranger -to. the .execution,-proceedings.* The 
case, in our opinion, is therefore fully. .covered by. the ruling in 
the Full Bench case, quoted..above which has: never: beer? doubted 
-incthis. Court. It,-was expressly followed, as-it was bound to be, 
~ in the case of Dulla v. Shib.Lal’, The only. difference between the 
¿latter case and the,present case is that ‘there the; legal representa- 
tives “were. brought..on. the..record. before: the decree was passed. 
: . The principle. underlying. both is, however:,same. 

„The rulings.in the Full Bench. cases of Gulzari Lal v. Madho 

-Ram and--Bhagwati V: Bamwari, Lal’-are notsdirectly in. point. 


1, L. R. 39 Al- 47 “4, L. R. 26 All. 447 
aÈ L R. 31 AlL 82 
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Cw. We would also hold that the case of Bulaqi Das v. Kesri* does not 
Is deal with the point which arises in this particular case and- it 
is not therefore necessary for us to express any opinion on the’. 
Imtiaz Bet question decided there. 
H We accordingly dismiss this appeal with costs. 





E Appeal dismissed. 
Banery, J. 26 A. L. J. R. 716 , 

Crvi. BAIJNATH (Defendant) 
EE x versus 

nA DHANI RAM (Plaintiff) * 


April26 Arbitration by court—Award—Appeal—Review—]urisdiction. 
The Civil Procedure Code does nowhere contemplate that a 





MURER J. . court may give up its own duties and take up those of an arbi- 
- . . . k 
Die trator, in a suit before it. If an officer should accept such a 
as position, he should act after the case has gone to some other 
court. 


The munsif hearing the suit was constituted by the parties 
an arbitrator but on his decreeing the suit ultimately, the defend- 
ant appealed to the District Judge as well as applied for review 
of the munsif’s judgment on the ground that the suit was very 
vague, that the rights of parties had not been made clear, that 

-the order was contrary to judgment and that the dispute had 
not been decided. On the date fixed for hearing of the case, 
plaintiff appeared before the munsif and filed objections to 
- defendant’s application. On return of the record to the munsit 
after dismissal of appeal, he, without giving notice to the parties, 
dismissed the application stating that as he was an arbitrator, his 
decision was binding. Held, that inasmuch as there was abundant 
matter in the application to which his attention could validly be 
directed, it must be held ‘that the Judge did not apply his mind 
to the application and too summarily dismissed it. Batkantha 
Nath v. Sita Nath, J. L. R. 38 Cal. 421 discussed. 
° [Practice of- officers accepting the position of*an arbitrator 
without previous sanction of superior officer deprecated. ] ; 
Civi Reviston from an order of Mr. Y. S. GAHLAUT, 
Munsif of Agra. ‘ 
*B. Malik and Baleshwari Prasad for the applicant. 
S. C. Das for the opposite party. 
THe judgment of the Court was delivered by 
Makerji, J, MuKERJI, J.—In this case the defendant is the applicant 
before us. A suit was instituted by the plaintiff-respondent in 
the court of the Munsif of Agra with respgct to a wall -which 
divided the house of the parties. The prayers were, (4) a declara- 

2 tion that the wall belonged to the plaintiff, (b) an order fot? 

"Q removal of certain encroachments, (c). a perpetual injunction. 

After the case went to trial, ‘the pagties agreed that the Munsif 
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should decide É case on an inspection of the documents filed by 
the parties and on an inspection of the locality and they further 
agreed to accept the decision of the learned Munsif. The result 
ue that the Munsif was constituted, so to say,.an arbitrator of 
the case. 


The learned Munsif wrote a judgment and decreed the suit 


' in part. There was an appeal by the defendant which was dis- 


“3 


missed by the learned District Judge and we have today dismissed 
the second appeal (S. A. No. 1781 of 1927). 


Cru 


1929 


BAIJNATH 


A 
Duanı Ram 


Mukerji, J. 


The defendant, although he filed an appeal, also filed an 


application for review of judgment, before the learned Munsif. 
His grounds are stated at pp. 5 and 6 of the paper-book prepared 
in this revision case. The first point was that the decision of the 
suit was very vague and indefinite. The rights of the parties 
have not been made clear and even the dispute has not been 
decided. The second point was, 

The order is contrary to judgment ‘ali it does not decide 

the points which were to be decided. 

The third point was, 

The judgment shows that the wall at some places belongs to 
the defendant, but the order is contrary to that. 

There were also other points taken. The learned Munsif 
fixed March 26, for hearing. of the case. In the meantime, it 
was discovered, ‘that there was a deficiency in the court-fee and 
the defendant was asked to make good this deficiency. In the 
meanwhile, the record of the case went before the District Judge 
before whom the appeal was and nothing further was done in 
the matter of the review. On March 26, 1927, the plaintiff 
appeared before the Munsif-and filed his objection to the defend- 
ant’s application for review of judgment. The record came 
back to the Munsif after the dismissal of appeal but it is not 
clear on what date. The order that we find below the appellate 
order on’ the order sheet, is the order of August 10, 1927, which 
is complained of. It does not appear at all that the counsel for 
the parties were given notice of this date or were heard. 

The question before the learned Munsif was whether he 
should allow a review of his judgment. The learned Munsif, in 
dismissing the application, stated that he was an arbitrator, that 
his decision was binding on the parties. Having said so, he said: 

Application for review does not lie as there is no sufficient 
cause for review. 

We are of opinion that the learned Munsif never applied his 
mind to the application at all. If he had looked into the applica- 
tion, he would have found that there was abundant matter to 
which his attention could validly be directed. His own decision 
is not reflected clearly in she concluding portion of the judgment, 
which is the operative portion. ‘The decree, as it stands, does not 
make it clear as to what he found. In these circumstances we 
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must hold and do hold that the Judge did not apply his mind to 
the application and too summarily dismissed it. He must now 
apply his mind and decide it. 

The learned counsel for the respondent took the objection 
that it was not open to the Munsif to admit an application for 
review because he was an arbitrator. The learned counsel has 
relied on the case of Baikantha Nath v. Sita Nath'. We have 
considered that case. It is not clear on what matter the learned 
Munsif had admitted a review of judgment. It may be, and 
very likely that was the case, that he admitted a review of judg- 
ment on the merits and gave a judgment which was, to some 
extent at any rate, contrary to the judgment which he had given 
at the earlier stage. If that was all that the case decided, we 
need not disagree with it; but if it really went further, we 
should, with all respect, disagree with that view. 

The Munsif, in accepting the position of an arbitrator, had 
a two-fold capacity. He was an arbitrator, but he was also the 
court. If the arbitrator left anything undecided, the parties 
would be entitled to go to the;court and to ask the court to 
remit the award to the arbitrator. The fact that the two capa- 
cities were constituted in the same person, should not deprive a 
party of his right of having matters set right. We thoroughly 
deprecate the practice of some officers accepting the position of 
an arbitrator without the previous sanction of his superior officer. 
Vide paragraph 1292 of the Manual of Government Orders, 
Chapter XLII, Part VII. The position that has been created by 
the learned Munsif’ s act, is very awkward indeed. ‘It tends to 
deprive a party of taking exceptions to the award on grounds 
enumerated in Paragraph 14 of Schedule II of the Civil Procedure 
Code. It makes or at least tends to make the provisions in 
Paras 12 or 15 besides Para 14 nugatory. The Civil Procedure 
Code does, nowhere, contemplate that a court may give up its own 
duties and take up those of an arbitrator, in a suit before it. If 
an officer should accept such a position, he should act after the 
case: has gone to some other court. In that case, his own proceed- 
ings will be subject to all the rules in Schedule II of the Civil 
Procedure Code and the arbitration will be regular and legal, 
and the afomalous position that! now has arisen will never arise. 
We trust our remarks will be borne in mind by the subordinate 
officers and they would refuse to be constituted the sole arbitrator, 
even where the, parties went to constitute, them the sole 
arbitrator. 


We have considered the judgment of the learned Munsif and 
the operative portion of it, and ‘we do find that a good deal of 
what is said in the judgment, is not to,be found in the operative 
part of it. We do not say anything more, for we are remitting 
LL. R. 38 Cal. 42 
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the whole matter to the learned Munsif himself. It may be that 
when the case goes back, it will be found that the officer has left 
the place. If that be the case, the fact that a notice was issued by 
the learned Munsif who decided the case, will give his successor 
jurisdiction to hear the application when the case goes back. On 
the other hand, if the learned Munsif himself is still the presiding 
Judge of the Court, no difficulty whatsoever may arise. 

We allow the application in revision, set aside the order of 
the learned Munsif dated August 10, 1927 and direct him to 
take up the application afresh and consider it on the merits. 
Costs here and hitherto will abide the result. 

Application allowed 


FULL BENCH 
| HANSRAJ AND OTHERS | , 


VETSUS 
THE OFFICIAL LIQUIDATORS, DEHRADUN, 
MUSSOORIE ELECTRIC TRAMWAY CO. LTD. 
(IN LIQUIDATION) * 

Companies Act (VII of 1913), Secs. 169 and 171 —Winding-up Judge's 
powers under, to refuse leave to proceed, to secured creditor- 
Sec. 229—Inter pretation of —‘Rules”—Scope and proper construc- 
tion of the word—Application of insolvency rules in winding-up 
of insolvent companies—Provincial Insolvency Act, Secs. 28(2), 
33(1) and 44(2)—Provable’, meaning of the expression. 

No secured creditor need, or can be forced to, prove his debt 
in, and such a creditor can stand wholly outside, the winding-up 
proceedings if he so elects and rely upon his security or his 
decree if he has obtained one but every secured creditor must 
obtain leave to proceed from the winding-up Judge, and the 
latter has jurisdiction to refuse leave absolutely, but he has no 
jurisdiction, under colour of refusing leave or otherwise, to 
annul or modify a secured creditor’s security or decree. 

The winding-up Judge should ordinarily refuse leave only for 
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such time as may be necessary to enable him in the particular ' 


circumstances of each case to determine whether he will direct 
the liquidator to pay off the claim and thus save ufinecessary 
costs to the estate or whether he will give leave to proceed, or 
whether he will direct the liquidator to take such*steps as may 
be open to him!to get the decree set aside. 

Union Indian Sugar Mills Co. Ltd., (in liquidation) v. Brij Lal 
25 A. L. J. R. 450, Ram Lal w. Kashi Charan, 26 A. L. J. R. 241, 
David Lloyd, 6 Ch. Div. 339, Misra Kashi Prasad v. Union 
Bank of India, I. L. R. 41 All. 43217 A. L. J. R. 464 ‘and 
In re Van Laun, Ex parte Chatterton, [1907] 11 K. B. 23 referred 
to by Boys, J." Rajah Amir Hassan Khan v. Sheo Bakhsh Singh, 
L. R. 11 I. A. 237 at 239 and Rajwant Prasad Pande.v. Ram Ratan 


*L. P. A.°100 of 1929 
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Gir, L. R. 42 I. A. 171 at 176 referred to by NIAMATULLAH, J. 

[Per Boys, J.—The rules contained in any section of the 
Provincial Insolvency Act and’ any appropriate rules of practice 
in insolvency proceedings are imported into the Companies Act, 
unless there is something in the. Companies Act itself already pro- 
viding for the matter in question, or in conflict with the rule 
which it is proposed to import. 

The word “provable” as used in the Insolvency Act means 
“capable of proof” or “which may be, ie. are allowed to be, 
proved”. ] 

[Per Kine, J.—The word “rules” in Sec. 229 must be liberal- 
ly construed in the sense of “rules of law” including (a) 
provisions of the Insolvency Act, (b) rules made under that 
Act and (c) rules of practice.] 


APPEAL under Section 10 of the Letters Patent from the 
judgment of HoN’BLE MUKERJI, J. 

The appeal was first heard by Sulaiman, A. C. J. and 
Weir, J. Their lordships differed on a point of law arising in the 
` appeal and on August 8, 1928 delivered the following judgments: — 


WER, j Vis is an appeal under Clause X of the Letters 
Patent from an order passed by Mukerji, J. on July 19, 1927. 
The appellants are the trustees of the estate of Lala Raghumull, 
and the respondent is the Dehradun Mussoorie Electric Tramway, 
Company Ltd., (in liquidation). ‘The facts, shortly stated, are 
these:—Lala Raghumull obtained a mortgage on the assets of 
the respondent company to secure a sum of Rs.3,00,000. This 
mortgage is dated April 25, 1923. The mortgage deed contains 
a recetpt for Rs.1,50,000, ‘stated to have been paid before the 
mortgage was executed, and a covenant to advance further sums 
up to the maximum of Rs.1,50,000, if so required for the pur- 
poses of the company. It is stated that Rs.27,000 have been 
since advanced in pursuance of this covenant. On July 28, 1924, 
Lala Raghumull instituted a suit in the Calcutta High Court 
(original side) on foot of this mortgage, and on January 12, 
1926 he obtained a decree for sale of the property comprised in 
the mortgage, if the sums claimed by him were not firet paid. 
On January 29, 1926 an application for winding-up the Com- 
pany was made and an order staying all proceedings against it 
was passed. On March 5, 1926 Lala Raghumull asked to have 
the order discharged so far as the execution proceedings under the 
judgment obtained by him were concerned. On March 26, 1926 
a winding-up order was passed by Mukerji, J. in exercise of the 
extraordinary jurisdiction of this Court under Clause (9) of the 
Letters Patent, the winding-up proceedings having been trans- 
ferred to him, under that clause: On April 8, 1926, liquidators 
were appointed, and on September $, 1926 Lala Raghumull died. 
The present appellants are, as I have said, the “trustees of his 
will. The order of Mukerji, J. runs as follows:—‘'The application 
for leave to execute the decree is refused” and another 
order made by him on the same date is as follows:——“The appli- 
cation for leave having been refused, it evill be for the represen- 
tatives of Lala Raghumull to decide whether they will submit 
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their claims before the official liquidators or whether they will 
not”. In the course of his judgment, in which he held that he 
was entitled to go behind the decree of the Calcutta High Court 
and to ascertain what amount, if ‘any, was really due under the 
mortgage upon which that decree was founded, Mukerji, J. said, 
“If the decree be found to be supported by good consideration, 
the applicants” (the present appellants) “may be, if they 
agree, put down as secured creditors with a first charge on the 
entire, or a portion, of the assets of the Company, and they 
may thus be put in the same position in which they would be 
if they could execute the decree by themselves. However, that 
is a point which has not yet risen for decision. After the con- 
sideration of the decree has been enquired into, it will be time 
to see whether the decree should be executed by the representa- 
tives of Lala Raghumull, or whether the liquidators should pay 
them as a first charge holder out of the assets of the Company, 
or out of such parts of the assets of the Company as may have 
been validly charged by the Company”. In the course of the 
same judgment Mukerji, J. gave his reasons for declining to allow 
the decree-holders to execute the decree, the reasons being that 
the decree was passed ex parte, and that he considered that the 
examination before him of the managing director of the Com- 
pany disclosed at the very least “an utter recklessness on the 
part of the management of the company”. We decided that we 
would not go into the merits 6f the question whether on the 
facts of the case (if they had been fully disclosed, ‘and con- 
sidered by Mukerji, J.) he ought or ought not to allow the 
appellants to execute the decree of the Calcutta High Court of 
January 12, 1926: Our reasons were that we thought that if 
Mukerji, J. had jurisdiction to make the order from which this 
appeal has been taken, we ought not to do anything which 
would prejudge his decision, especially when the matter has not 
been fully considered by him. 


On behalf of the respondent company a preliminary objection 
has been taken, namely, that no appeal lies, because the order of 


Mukerji, J. is not a judgment within the meaning of Clause (10). 


of the Letters Patent. 


Jt is clear that in this Clause the jad ‘judgment’ cannot 
have the same meaning as it has in the Civil Procedure Code, 
so the provisions of that Code are not directly in point;*except 
in so far they expressly prohibit an appeal from a decision of 
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a court. When dealing with the effect of this ClAise in the - 


Letters Patent, Burkitt, J., in Wall Howard, É L. R. 17 All. 438, 
observed, “In construing the word ‘judgment’ in Section 10 of 
our Letters- Patent, which were prepared in England and use 
the phraseolagy of the English Courts, it is irtpossible to give to 
it the restricted meaning of the word ‘judgment’ as defined in 


the Code of Civil Procedure. As used in England, it is wide - 


enough to rice ae the definitions of decree, judgment and order 
in that Code”. assage was cited with approval in Sadiq 
Ali vi Anwar Ali, I. eed R. 45,All. 66 by the Chief Justice and 
Mr. Justice Piggott, who heard the latter case. In that case they 
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pointed out that a practice had grown up in this Court of 
regarding those matters, which are mentioned in Order 43, 
Rule 1 of the Code of Civil Procedure, as being generally 
appealable from a single Judge of this Court to a Bench. But 
the order of Mukerji, J., from which this appeal is brought, is 
not of any of the kinds enumerated in Rule 1 of Order 43. Ano- 
ther test has, however, been applied to determine whether an order 
is appealable under Clause 10 of the Letters Patent, namely, 
whether it finally concludes or disposes of the rights of the 
parties; and in this case the order of Mukerji, J., although it 
does not finally determine that the appellants shall not get ‘their 
money, does finally determine the right of the liquidators to 
investigate the debt in respect of which the appellants seek to 
execute judgment; and the order also finally determines that 
the appellants have no right to enforce their judgment by any 
means whatsoever unless they comply with the terms imposed 
by the order. This appeal comes before us on the question 
whether Mukerji, J. had jurisdiction to make such an order, 
and I think that on this question certain passages from the report 
of Hurrish Chander Chowdhry v. Kali Sundari Debia, L. R. 10 
J. A. 4 are in point. In that case a question arose concerning 
an order of Mr. Justice Pontifex of the Calcutta High Court in 
respect of an order which had been transmitted for execution, 
after an appeal had been allowed by His Majesty in Council. 
Mr. Justice Pontifex considered that the decree as it then stood 
was not capable of execution, and refused to transmit it to the 
court below for execution. An appeal was preferred under 
Section 15 of the Letters Patent of the Calcutta High Court, 
and the matter subsequently came on appeal before their Lord- 
ships of the Privy Council. Their Lordships, when dealing with 
the appeal, observed as follows:—“These learned Judges held 
(and their Lordships think rightly) that, whether the transmis- 
sion of an order under Section 610 would or would not be a 
merely ministerial proceeding, Mr. Justice Pontifex had in fact 
exercised judicial ‘discretion and had come to a decision of great 
importance, which, if it remained, would entirely conclude any 
rights of Kali Sundari to an execution in this suit. They held, 
therefore, that it was a judgment within the meaning of Sec- 
tion 15.” After summarising the reasons which had been given 
ky the Chief Justice of the Calcutta High Court for holding 
that no appeal lay under the Letters Patent, their Lordships 
continued: “Their Lordships do not think that Mr. Justice 
Pontifex can be properly treated as having usurped jurisdiction: 
but, if he had, this would have been a valid ground of appeal, 
and they are unable to agree with the Chief Justice, that, if 
a Judge of the High Court makes an order under a misapprehen- 
sion of the extent of his jurisdiction, the Hi$h Court have no 
power by appeal, or otherwise, in setting right such a miscarriage 
of justice”, 

The order of Mukerji, J. finally determines the rights of the 
parties to the extent which I haveealready indicated, and this 
appeal is taken on the gro@nds that he had no jurisdiction to 
make the order under appeal. So I think that an appeal lies under 
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? 
Clause 10 of our Letters Patent. 

It has been strenuously contended by counsel for the appellants 
that, since the decree of January 12, 1926 was passed by a 
court' in another ‘jurisdiction; Mukerji, J..had no jurisdiction to 
go behind it, and- enquire into the consideration for the mort- 
gage. In my opinion this argument is not well founded. The 
distinction' which was sought to be drawn between the case 
‘before us and cases which have been. decided in England is this, 
that under the Judicature Act every Judge has and can exercise 
the powers of every other Judge, and that it is by virtue of 


this rule of law that a Bankruptcy Court or Company Judge of : 


the High Court in England can take cognizance of actions or 
proceedings pending against any bankrupt or company in liqui- 
dation, and can go behind a judgment of another Judge of the 
High Court. I think that there are answers to this argu- 
ment. The first is, that, the jurisdiction to go behind a judg- 
ment in bankruptcy proceedings is very much older than the 
Judicature Act. Thus, for instance, in ex parte Bryant, 1 V 


- and B at 214, Lord Elden said: “Proof upon a judgment will 


-not stand merely upon that, if there is not a debt due in truth 
and reality, for which the consideration should be looked to”. 
The reason why a Bankruptcy Court can go behind a judg- 
ment does not depend upon the fact that the jurisdiction of 
the court which pronounced the judgment is either subordinate 
to or concurrent with the jurisdiction of the Bankruptcy Court. 
It has been explained several times by the courts in England 
that ‘the court can go behind the judgment because, either 
in bankruptcy or when a company is in liquidation, the rights 
of a third set of parties, namely, the creditors of the bankrupt 
or of the company, intervene, so that a judgment which may 
be perfectly fair inter partes may be ignored im the interests 


-of the creditors, in order that there may be an equitable dis- 


tribution of the property. In ex parte Lennox, 16 Q. B. D. 315 
at 328 Lindley, L. J. said: “If we looked at the case only as 
between the judgment-creditor and the judgment-debtor, I am 
mot aware that there are any grounds upon which the judg- 
ment-debtor is entitled to have the judgment set aside or execu- 
tion stayed. I-concede that to the fullest extent. I can see no 
equitable ground, and I can see no legal ground for doing that. 


- But it appears to me that it by no means follows aş a matter 


of: course that the judgment-creditor is' entitled to have a 


receiving order made against his judgment-debtor, Bankruptcy 


'... proceedings are not like ordinary proceedings; they are a very 


serious matter, not only to the debtor himself but to all his 
other creditors.” He also referred to Ex parte Kibble, I. L. R. 
10 Ch. 373 as being conclusive on this point. Buckley, L. J. 
in In re Van Laun, [1907] 2 Q. B. 23 at 31 said: “if there be 
a judgment it ‘is not- necessary ‘to show fraud or collusion. It is 
sufficient, in the language of Lord Esher, to show miscarriage 


- of justice, that is to say, that for some good reason there ought 


x 


not to have been’s judgment. ` Exactly the same thing I think 


‘is true of an account statéd or of a covenant.” In exercise of 


the jurisdiction to control proceedings against a company when 
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it is in liquidation, Jessel, M. R., where a company having its 
central office in London, was in liquidation, stayed proceedings 


against the-company in the Irish courts, proceedings having been 


taken by a creditor resident in Ireland the company having 
carried on business in Ireland and having assets there. The 
reasòns given by Jessel, M. R. were that the English Companies 
Act, 1862, applied to the whole of the United Kingdom (see 
In re International Pulp and Paper Co., 3 Ch. D. 594) and the 
Indian Companies Act applied to the whole of India. In the 
same way in In re Wanzer Lid., [1891] 1 Ch. 305 North, J., 
when a company was in liquidation, proceeded on the assump- 
tion that he could restrain a Scotch landlord from proceeding 
with sequestration to enforce a hypothec, which, under Scotch 
law, he was entitled to enforce, because the company was his 
tenant of certain lands in Scotland, and in consequence of which 
an officer of the sheriff had taken possession of certain goods 
on the premises in Scotland. I, therefore, think that the fact 
that the mortgage decree of January 12, 1926 was granted by 
a court in another jurisdiction would not prevent Mukerji, J. 
from going behind it, if he would be entitled to go behind a 
similar decree pronounced by a court of competent jurisdiction 
in the United Provinces. i 
The next point argued by counsel for the appellants was that 


ithe order of Mukerji, J. was unfair because it would force the 


appellants to disclose the case which they might wish to make 
if the judgment of January 12, 1926 were challenged in a suit 
or in any other proceedings to set it aside. There are two 
answers, I think, to this argument. The first is that it is the 
duty of the court, and of the liquidators, to be impartial be- 
tween all the creditors of the company, and that the case is 
quite different from one in which an ordinary litigant might 
seek by means of “ fishing ” interrogatories or otherwise to gain 
an advantage over his opponent. The other answer is, that a 
very similar point was taken and overruled by Hall, V. C. in 
Massey v. Allen, 9 Ch. D. 164. In that case Massey was the 
trustee of certain shares in a company which was in liquidation, 
and had transferred the shares to another person. In the liquida- 
tion proceedings Massey had been placed on the B list of contri- 


_ butaries. He subsequently assigned to the company all his 


rights to be indemnified by Allen or another person (the owner- 
ship of the shares being disputed) and authorised the company 
to sue in his name. Hall, V. C. required the defendant Allen 
to atténd for examination under Section 115 of the Companies 
Act of 1862, which corresponds with Section 195 of the Indian 
Companies Act. It was argued on Allen’s behalf that this was 
“an unfair attempt on the part of the liquidator to obtain a 
sight of the defendant Allen’s brief”, when the liquidator had 
got the sanction of the court to carry on the action in Massey’s 
name against Allen; but the Vice-Chancellor overruled this 
objection, holding that the court had jurisdiction to examine- 
Allen because he could give materiale information in reference 
to increasing or protecting tBe assets of the company, i.e, -in 
increasing the assets by obtaining payment of calls on the shares 
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in question, . 

The-last, and, to my mind, the crucial point in this case is a45 
whether Mukerji, J. has jurisdiction to order a mortgagee who 
has obtained a judgment entitling him to recover the amount Hansras 
‘due under his mortgage to prove that the sum for which he has v. 
obtained judgment is really due; or that the whole of it is due een 

p * . USSOORIE 
to him by the company. For the reasons which I have given, “pi pcrarc 
‘I think that the appellants are not in any better or worse posi- Tramway 
tion than that of a mortgagee who has obtained a decree on foot 
of his mortgage from -a court in the United Provinces. But 
several other questions arise. The powers whick Mukerji, J. 
has in the present case are conferred upon him by Sections 169, 
171 and 229 of the Indian Companies Act, corresponding to 
Sections 140 and 142 and 207 of the English Act of 1908. 
Under the first of these Sections, after the presentation of a 
petition for winding-up the company, he has power to restrain 
further proceedings in any proceedings or suit against the com- 
„pany. Under the second of these, no suit or legal proceedings 
can be instituted or continued, against the company except by 
leave of the court, when a winding-up order has been made; 
and by the last of the three. Sections, it is provided that in the 
winding-up the same rules shall prevail with.regard to the rights 
of secured and unsecured creditors and to debts provable in the 
winding-up of an insolvent company as are in force for the 
time being under the law of insolvency with respect to the 
estate of persons adjudged insolvent. A company which is in 
liquidation is to be deemed to be insolvent until it is shown 
‘to be solvent, (per Lord Selborne, L. C. In.re Milan Tramway 
Company, 25 Ch. Div. 587 at 591) and it has been contended 
that in consequence -of this provision in Section 229 of the 
Indian Companies Act, Section 28(6) of the Provincial Insol- 
wvency Act applies to this case. That clause runs as follows:— 
“ Nothing in this Section shall affect the powers of any secured 
creditor to realise or otherwise deal with his security in the 
same manner as he would have been entitled to realise or deal 
with it if this Section had not been passed”. It is, therefore, 
argued that this deprives Mukerji, J. of any jurisdiction to 
interfere with the right of the appellants to enforce their decree. 
In reply it has been argued that in India the word “rules” in 
Section 229 of the Indian Companies Act must be given the 
meaning which it has in the General Clauses Act, Section 3 (47), 
namely, rules made in exercise’ of a power confegred by any 
enactment; and that, therefore,; Section 28(6) of the Provin- 
cial Insolvency Act is not a rule within the meaning of Section 
229 of the Indian Companies Act. That Section has been 
copied almost verbatim from Section 207 of the English Act 
and in the English Act the word “rules” includes certain rules 
‘of statute law and of equity (see Buckley on Companies, 10 Ed. 
485); but it has been held in England that Section 10 of the 
Judicature Act, Which is re-enacted in Section 207 of the English 
Companies Act of 4908, does not include all the bankruptcy 
rules, e.g., it does not intfoduce the “order and disposition 
rule” corresponding to Section 28(3) of the Provincial Insol- 

103 - . 


- 


Crm 


CIVIL 
1929 
HANSRAJ 
V. 
DEHRADUN 
~ _ MUSSOORIE 
- ELECTRIC 
TRAMWAY 


HIGH COURT [1929] 


vency Act (see Buckley on Companies, page 485). It has never, 
as far as I am aware, -been held that in England the provisions 
of the Bankruptcy Act which correspond to Section 28(6) of 
the Provincial Insolvency Act have any effect upon the juris- 
diction to stay proceedings against a Company in liquidation; 
and I think that if there be a conflict between provisions in- 
troduced by reference, e.g., such a provision as Section 28(6) 
of the Provincial Insolvency Act, and express provisions in the 
“incorporating Act, such as Section 171 of the Indian Com- 
panies Act, the latter ought to prevail. I, therefore, think that 
this ‘argument has no force. 

Assuming that Section 28(8) of the Provincial Insolvency 
Act is out of the way, the question arises, can Mukerji, J. require 
the appellants to prove the amount of their mortgage decree 
before the liquidator? I think that he cannot. I have been 
unable to discover any case in the English or Indian reports in 
which a mortgagee, who wished to stand outside bankruptcy or 
liquidation proceedings, has been forced to prove the amount 
which is due under his mortgage, or to prove the amount due 
under a decree which he has obtained in a suit upon the mortgage. 
There are cases in which the English courts have held that where 
a mortgagee has obtained a judgment upon foot of his mortgage 
he ought not, except under very special circumstances, to be 


prevented from enforcing it against-a company which is in 


liquidation.. Thus, in In re The Great Ship Company Ltd., 
better known as “‘parry’s case”, 4 G. J. and S. 63; 46 
English Reports 830, Turner, L. J. observed: ‘“‘The- court, in 
dealing with .the question thus dependent upon its discretion, is 
bound to look upon the -legal rights of the parties and to the 
interests not of one particular class of creditors, but of each 
particular class of creditors who may ‘be affected by the decision 
at which it shall arrive. I chink, with all deference to the 
Master of the Rolls, that there is nothing in this Act of Par- 
liament” (Companies -Act 1862) “which gives to the general 
creditors of this Company any right to have their interest seen to 
in preference to the interest of the particular creditor Whose case 
may come before the court. I think it is the duty of the 
court to hold an even hand between the interests of all parties, 
and I take this Section to have been introduced with a view to 
meet cases in which there might have been unfair proceedings 
on the part of the creditor who is seeking to enforce those pro: 


_ ceedings -against the assets of the Company.” In that case it 


was held that leave to execute the judgment ought to be granted 
and it is noted that the action had been “ strongly opposed * 
This passage shows, what indeed cannot be doubted, that the 
court has jurisdiction to restrain proceedings gn a proper case. 
But I have, though not without much hesitation, come to thr 
conclusion that it does not govern the case before us. In 2 
later case, re David Lloyd and Co., 6 Ch. Div. 339, before an 
order to wind up the Company had been made, the appellant 
had commencéd an action against it to realise his secuirty; and, 
though the court did not hold that there was no jurisdiction to 
stay the action, it expressed a very strong opinion against doing 
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so. In order to appreciate the effect of this:decision it is Cvm 
necessary to read the judgment of Malins, V. C. which was re- 7 
versed. He decided that he would stay the action, put up the 
property for sale, and allow the appellant to bid, and he pointed Hansray 
out that, if this course wefe taken, nobody could be injured. v. 
If the appellant bought the property for as much as the amount PAROV 
of his security, which was Rs.30,000, he would be in the same ‘freemre. 
position as if he were allowed to foreclose, and if he got the Tramway 
property for less than Rs.30,000 he would be able to prove 
against the company for the balance of his debt; whereas, if the 
property sold for more, the appellant would first be paid in 
‘full and the fesidue would be available for distribution among 
the creditors and share-holders of the company. But the court 
- of appeal held that this was no good reason for refusing to 
permit the appellant to continue his action. James, L. J. said 
at page 344, “there being only a small or limited fund to be 
“divided among a great number of persons, it would be mon- 
strous that one or more of them should be harassing the com- 
pany with actions and increasing costs which would increasc 
the claims against the company and diminish the assets which 
ought to be divided among all the creditors; but that has really 
nothing to do with the case of a man who, for the present 
purpose, is to be considered entirely outside the company and 
who is merely seeking to enforce a claim not against the com- 
pany, but to his own property” and Cotton,'L. J. said: “As the 
liquidators i in the present case did not offer to put the mortgagee 
in the “same position in which-he would be when he obtains 
judgment in his action, but suggésts that there are questions 
which may prevent him from having the right upon which he 
insists and to enforce which he brought the action, I am of 
opinion that these’ questions will be much better fought in the 
action and that there is no ground for refusing the mortgagee 
leave to proceed with his action.” Jessel, M. R. was a party to this 
decision, and followed it in In re Langdendale Cotton Spinning 
Co., L.. R. 8 Ch. Div. 150. That was a case’ where the liquida- 
*tor of a Company sought to prevent a mortgagee of the property 
of the Company from continuing an action which he had 
brought to realise the amount of his security. The amount 
due under the mortgage was admitted, and the liquidators of 
the Company wished to sell the property. Jessel, M. R. said 
that, if they wished to do that, they had: better redeem, that, 
to prevent the mortgagee from selling, would began interference 
with his right; and that he (Jessel, M. R.) saw no equity in 
the mortgagors which could deprive the mortgagees of those 
-rights. Ex parte Fletcher, 9 Ch. Div. 381, was a case in which 
the trugtee in bankruptcy was required o deliver possession of 
a house of which the bankrupt was the lessee and to deliver it 
to the mortgagee ‘of the ledse. In delivering judgment James, 
L. J. said: (“The cases in which the court of bankruptcy has 
decided that ‘it ought not to assume jurisdiction are cases where 
it was-asked to®draw within its jurisdiction a person outside 
the bankruptcy merely because his ‘opponent -had become a 
bankrupt.” He went on to point out that, if a stranger to the 
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bankruptcy desired to submit to the jurisdiction of the court, 
he should be encouraged to do so, in order to prevent the 
necessity and expense of proceeding in another court. In that 
case the mortgagee was willing to prove his debt, and accord- 
ingly the court made an order, that possession should be given 
to the mortgagee unless: the trustee was willing to pay into 





court within 14 days the amount proved by the mortgagee to .. 


be due on his security. It is to be noted that in this case the 
mortgagee had voluntarily come into the bankruptcy proceed- 
ings, and had not started any proceedings in another court. 

In the case before us the mortgagees are most unwilling to be 


“drawn into the liquidation proceedings and “ it is a fundamental 


principle of insolvency law that} as regards his security,-a secured 
creditor cannot be found into the insolvency court at all. He 
can stand outside the insolvency court and proceed to enforce 
his rights. outside the insolvency court altogether (për Rankin, 
C. J. in Official Assignee of Calcutta v. Ram Ratan Das Bagri, . 
I. L. R. 54 Cal. 317 at 328). {I think, on the authority of the 
cases which I-have cited, that this applies equally to proceedings 
for the compulsory winding-up; of a company. The reason for 


` -staying a suit brought by an ‘ordinary creditor or preventing 


him from enforcing a judgment obtained by him where the suit 
or judgment is obtained against a company in liquidation is 
pointed- out by Scrutton, L. J.,jin The Anglo Baltic and Medi- 
terranean Bank v. Barber and Go., [1924] 2 K. B. 410 at 417, 
in the -following- words: “The result of allowing a judgment- 
creditor to proceed to execute might be that instead of the assets 
being divided among the creditors pari passe the judgment- 
creditor by enforcing -his judgment would obtain an advantage 
over other creditors.” But this redson does not apply to the 
case‘of a mortgagee, because he js entitled to recover the amount 
due under his mortgage in priority to all persons (except of 
course prior mortgagees) ` who have claims on the property and 
is entitled to be paid in full before other persons can get any 
thing. It also seems to me that the reason why a Judge presid- 
ing over insolvency proceedings or liquidation proceedings can 


` go behind a judgment obtained iby an ordinary unsecured credi- 


tor is that such a judgment-creditor must prove the amount of 
his. debt before he can get anything, whereas a secured creditor, ` 
if he so desires, can stand outside the insolvency or liquidation 
proceedings altogether and rely | entirely upon his security. In 
the case before us, if judgment in the mortgage suit had not 
bedavaa before the winding-up order was made, Mukerji, J. - 


-could, and (as he himself says) ‘would, have allowed the suit to 


proceed-and would have allowed! the liquidators to defend. But 


_ they-are now faced by a judgment and the gole. question is 


whether Mukerji, J. has authority to go behind it. He says in 
the judgment under appeal that jthere is no case in which it has 
been held that a Judge must allow a mortgagee to execute his 

fit has (as far as_J 
have been able to-discover) been held that the court either in 
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who has obtained a judgment on foot of his mortgage to prove 
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that the amount for which he has obtained that judgment was 
really due to him, and was due in-full. I think that, since the 
appellants in this case have.a security which enables them to 
stand outside the liquidation proceedings, so that they could 
recover the amount of their decree without coming into the 
proceedings at all, Mukerji, J..has no jurisdiction to order them 
to do so; or to make it a condition that they shall do so, before 
he allows them to execute their judgment, or pays them the 
amount which he finds to- be due to them. I think that he 
had jurisdiction to stay the execution, and to offer to redeem the 
mortgage, if satisfied that the amount of the decree is really due. 
I also think that, if the appellants chose to submit their claim 
to him; and if he found that the amount of the decree was due, 
the only course open to him would be either to pay it off, or to 
allow the appellants to execute their decree. But I think that, 
since the appellants have refused to submit their claims to the 
scrutiny of the liquidators, Mukerji, J. has no jurisdiction to 
attempt to force them to do`so; though I think that he can 
stay the execution of the decree for a reasonable period of time 
in order to enable the liquidators to make up their minds whether 
they will or will not take other steps to attack the decree. It 
seems to me that the power to stay execution of a decree, sueh 
‘as this, in a case like the present is limited to the extent which 
I have indicated. I would, therefore, vary the decree of the 
court below by staying the execution for a period of six months, 
in order to give the liquidators time to decide what proceedings, 
if any, they will take to attack the judgment obtained by the 
appellants, with liberty to the liquidators to apply for an ex- 
tension of time if necessary for such purpose. 

_ SULAIMAN, A. C. J.—I agree that the definition of the word 
“ judgment ” as contained in the Code of Civil Procedure cannot 
be imported into the Letters Patent so as to give it a restricted 
meaning. If the order decides a cardinal point in dispute be- 
tween the liquidators and the decree-holders, and adjudicates 
upon certain rights claimed by one party and denied by the 
other, it amounts to a judgment so as to be appealable under 
Section 10. ahs ie 

The learned Judge has first decided that he has jurisdiction 
to impose terms on the decree-holders, even though they prima 
facie hold a mortgage decree in their favour passed by a com- 
petent court. This is a decision on a disputed point. 

The learned Judge has remarked: “But in thig case the 
official liquidators dispute the bona fides of the charge and the 
decree and seek to look into consideration for the judgment.” 
The conclusion of the learned Judge is as follows:—‘The 
liquidators, fa my opinion, are entitled to enquire into the con- 
sideration of the judgment, and in that case leave to execute the 
decree before an enquiry into the consideration has taken place 
should be refused.” He has expressed hesitation to accept an 
ex parte decree against the company as a bona fide one and above 
the scrutiny of the Sfficial liquidators. The actual decision is 
that after the consideration of the decree has been enquired into 
(by liquidators) it would be seen how the decree should be 
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executed. . 

Thus the liquidators have been declared to be entitled to 
scrutinise the decree, and the decree-holders have been directéd 
to satisfy the liquidators that there was consideration for the 
mortgage. In this way the right of the decree-holders to realise 
their money will depend upon the result of the examination of 
the evidence by the liquidators, and the decree-holders will be 
compelled to lead evidence before the liquidators to prove their 
debt. Their right to execute the mortgage decree would pre- 
sumably be denied if they failed to satisfy the liquidators. 

In my opinion an order which “contains a decision on the dis- 
puted questions of jurisdiction, the right of the liquidators to 
enquire into the existence of consideration, and the duty of the 
decree-holders to satisfy them and prove their debt, amounts - 
to a judgment within the meaning of Section 10. 


An appeal therefore lies. 

My learned brother has~discussed the relevant English autho- 
rities and rules of English law. It is unnecessary for me to refer 
to them. Their weight is unquestionable. I propose to consider 
this case on the basis of statutory enactments in India. The 
position of a company in liquidation is different from that of an 
ordinary insolvent. Under Section 28 of the Provincial Insol- 
vency Act, 1920, the property of an insolvent vests in the 
receiver as soon as he is appointed, while under the Indian Com- 
panies Act it does not vest in the official liquidator at all. Under 
Section 178 he merely takes into custody or under his control 
the property of the company, in liquidation. If the official 
liquidator were merely the representative of the company or its 
share-holders, on whom the property has devolved, judgments 
passed against the company would be binding upon him. But 
his position is not like that. He is an officer of the court placed 
in charge of the assets of the company in order to facilitate the 
just distribution of the assets of the company among all the 
persons entitled. It is the duty of the court to protect the 
interest of the share-holders just as much as the interest of the 
creditors. The liquidator is the representative of the share- 
holders and the creditors alike. It follows that any judgment 
previously obtained against the company cannot operate as res 
judicata against the liquidator inasmuch as he has an additional 
capacity of representing the creditors. ‘The judgment not being 
one inter parties, Section 11, Civil Procedure Code, would have 
no &pplication. The entire body of the creditors could not have 
been impleaded in the previous suit, and the judgment obtained 
in such a suit cannot be conclusive as against them or their 
representative. There is abundant authority for the view that a’ 
Judge in a° winding-up proceeding can go “behind a judgment 
debt and examine the existence of the debt. The English autho- 
rities quoted by Mukerji, J. in the case of Union Indian Sugar 
Mills Co., Ld. (in liquidation) v. BrijeLal Jagannath, 25 A. L, 
J. R. 450 fully make out this point. That case has been 
followed in the case of Ram Lal Tandon v. Kashi Charan, . 
26 A. L. J. R. 241. It has been pressed before -us very strongly 
that these English authorities are not helpful, inasmuch as in 
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England there is only one High Court and every Judge of the Cyrn 
High Court has both original and bankruptcy jurisdiction. Bur  — 





the cases quoted by my learned brother show that the same 1925 
principle was applied even though the previous judgment was tansa 
obtained in Scotland or Ireland. In my view the judgment vi 


passed by a learned Judge of the Calcutta High Court has no Dsnrapun 
more efficacy than a judgment passed by any court subordinate Mussoonm 
to this High Court. The jurisdiction of the company Judge to RER 
examine the debt does not rest on his concurrent or superior 
powers. If the principle of res judicata applies, it would apply 
to all judgments, no matter by which court they were delivered. 
If it does not apply, it will not apply to either. Nor do I see 
any force in the argument that it would be grossly unfair to 
the decree-holder to be called upon to disclose his evidence to 
the liquidators. The enquiry has to be conducted by the court, 
and it is the court which has to be satisfied prima facie whether 
leave should be granted. The court ought to be depended upon 
being absolutely impartial as between the company and the 
decree-holders. The question of disclosing evidence to the 
opposite party does not really arise. It would therefore fullow 
on principle that a judgment debt against the company is not 
absolutely conclusive so as to prevent the Judge from going 
behind it in a liquidation proceeding. The difficulty lies in 
deciding whether there is any substantial difference in the case | 
of a secured creditor. I should like first to dispose of a point 
raised on behalf of thé appellant, that by virtue of Section 229 ~ 
of the Companies Act the whole of the Insolvency Act, includ- 
ing Section 28, which absolutely protects a secured creditor, 
applies to these proceedings. That Section provides that in the 
winding-up of an insolvent company the same “rules” shall 
prevail and be observed with regard to the respective rights oi 
secured and unsecured creditors and to debts provable and to 
the valuation of annuities and future and contingent liabilities 
as are in force for the time being under the law of insolvency 
with respect to the estates of persons adjudged insolvent». 
Presuming that a company in liquidation, even though it may 
eventually turn out that it has assets sufficient to pay off its 
debts, is insolvent, the Section in the first place is very limited 
in its scope and does not make all the rules applicable, but only 
a limited class of the rules as specified therein. But I am clearly 
of opinion that the word “rules” used in the Section *does not 
mean the whole of the insolvency law. That word has not been 
defined in the Companies Act, and its definition mfist therefore 
be taken from the General Clauses Act, Section 347, where it 
means rules made in exercise of a power conferred by any enact- 
ment. That this is the meaning which must be attributed to 
this word“in the Section is made further @lear by reference to 
Section 151, under which the Governor-General-in-Council is 
empowered to make rules and to Section 246 under which the 
High Court also has power to make certdin rules. The same 
word cannot be interpreted to mean different things in different 
sections of the same Act when a contrary intention is not ex- 
pressly made clear. Even if it were possible to bring in the 
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provisions of Section 28 indirectly by inference, they could not 

` be Held to be applicable if in direct conflict with the express 
provisions of’ the Act as contained in Sections 169 and 171. And 
even if Section 28. were applicable, it could not be applied when 


_the very existence of a secured creditor is a matter in contro- 


versy. I am therefore clearly of opinion that Section 28 of the 
Provincial Insolvency Act is not in our way. Although there 
is no express provision in the Companies Act protecting secured 
creditors, their safety rests on well established principles. Under 
the Transfer of Property Act an interest is transferred to a 
mortgagee. A mortgagee’s estate, so to speak, is carved out of 
the original estate and vests in the mortgagee. When a company 
is in liquidation only the property of the company comes under 
the control of the court or the official liquidator. The interest 
which had previously passed to a mortgagee is separate and dis- 
tinct: and is not brought in. It follows that a mortgagee with 
his well-defined interest can keep aloof and remain outside the 
jurisdiction of the court. His: remedy to realise his security 
would ordinarily be unaffected by the insolvency of his debtor. 
He cannot against his-will be dragged into the winding-up pro- 
ceedings, or compelled to surrender his security and place him- 


self on the same footing as other’ creditors by proving his debt. 


His rights are paramount and remain safe. Of course if he so 
chooses he may realise his security and prove for the balance, 
or he may surrender his security and prove for the whole debt; 
but he cannot be forced into doing that or to abandon his 
remedy. . The- liquidators may redeem the mortgage: but cannot 
‘prevent him from ‘selling the mortgaged property. i 
But although these rights of secured creditors must be taken 
to be well established, the Indian’ Companies Act has given a 
special power to the Judge in chargé of the winding-up proceed- 
ings even as against secured creditors. Under Section 169 the 
court may, before making an order for winding-up, -restrain 
further proceedings in any suit or proceeding against the com- 
pany upon such ‘terms as it thinks fit, and- under Section 171, 
when a winding-up order has been made, no suit or legal. proceed- 
ing shall be proceeded with or commenced against the company 
except by leave of the court and subject to such terms as the 
court may impose. The language of both these Sections 1s 
very wide and applies to simple money creditors just as well 
-as*to mortgagee decree-holders. There is no justification for 
limiting the provisions contained in these two Sections to simple 
money® creditors. The Legislature has thought fit to confer 
special powers to grant leave. ‘That implies authority to refuse 
leave. I do not see why these Sections should be restricted to 
imposing a time-limit within which leave can be suspended. 
These Sections’ imply that the court must confider all_the cir- 


` 


cumstances and then exercise its discretion in_granting or re- - 


fusing leave. When a court has tó make up its mind whether 
it should or should not grant leave, it: has inherent jurisdiction 
to call for prima facie evidence to enable it to exercise its discre- 
tion, In requiring such evidence it does not necessarily call 
upon a judgment-creditor to “ prove” his debt like debts ad- 
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missible to proof under Section 228. It is only asking for the Ciu 
production of prima facie evidence to satisfy itself that it is a eee 
fit case in which leave should be granted. The opinion of the 


court may finally determine whether leave should or should not Hansray 





be granted, but it would not be a final decision that the debt EN 
does not exist or that the decree is a nullity. Mussoorie 


The cases referred to by my learned colleague, where leave Brecraic 
“ was sought for and granted to mortgagees, themselves show that Tramway 
leave was necessary. Although they make it clear that- leave 
should ordinarily be granted, they by no means assume the im- 
possibility of leave being refused in special circumstances. When 
a section requires that leave has to be obtained, it does not mean 
that leave is to be granted automatically or as a matter of course, 
but that discretion to grant leave is to be exercised in a reason- 
able manner either way. It seems to me that if there is 
authority to grant leave, there is by implication power to refuse 
it, and if there is any discretion in the matter, the court must 
have jurisdiction to go into the facts in order to decide which 
way it should exercise its discretion. In special circumstances 
a court would have the power to refuse leave absolutely. I do 
not see any ground for holding that the refusal to`grant leave 
should be limited to a fixed period or for any fixed purpose. 
I am therefore quite unable to hold that Mukerji, J. was bound 
to stay the proceedings only for a reasonable period so as to 
allow the liquidators time to get the decree set aside. Stay of 
proceedings under Section 169 is not identical with the refusal 
to grant leave under Section 171. The power of the court to 
refuse leave is not in its scope co-extensive with the right of the 
liquidators to get a judgment debt set aside. The court may 
have such power even where it is impossible for the liquidators 
to succeed in their declaratory suit. One can easily imagine 
cases where liquidators may be quite unable to get a previous 
decree obtained against the company upset. A liquidator, when 
he starts proceedings in order to avoid a decree against the 
company, assumes the position of a representative of the com- 
pany, unless it be a case of fraud, when third parties like credi- 
tors may also avoid it. As a representative of the company he 
is bound by the previous judgment. Except on the ground of 
fraud he may not be allowed to show that the decree was a 
collusive one, and he certainly cannot be allowed to show that 
there has been a miscarriage of justice on account of want of pro- 
per defence being set up or sufficient evidence being led. Much less 
would he be able to avoid the decree on the mere grdfind thaz the 
whole or part of the consideration did not exist. But before a 
company Judge in winding-up proceedings it is not necessary to 
show fraud or collusion in order to avoid a decree. It is quite 
sufficient te show a miscarriage of justice, that is, for some good 
reason there ought not to have been a judgment (in re Van 
Laun). I think that a Company Judge, if he is satisfied that 
the decree had been improperly obtained or that the considera- 
tion did not in facy exist, may refuse leave altogether though 
the liquidator may be quite helpless in obtaining such a declara- 
tory decree from another court. No case has been cited before 
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us in wHich the fact of the mortgage debt itself was in dispute. 
Of course once the existence of the mortgage debt is admitted, 
the mortgagee’s position is clear and strong, but when the fact 
of his being a mortgagee is itself in controversy, he cannot, when 
questioned, arrogate to himself the benefit accorded to a secured 
creditor without satisfying the court that he is such a secured 
creditor. The provisions of the law, and even Section 28 of the 
Provincial Insolvency Act, give protection to secured creditors 
on the assumption that they are such secured creditors. But 
before a person can claim that advantageous position, he ıs 
bound to establish that he is entitled to claim it. In my opinion 
a Company Judge is not bound to accept a mortgage decree as 
absolutely conclusive any more than he is bound to accept a 
simple money decree as final. The only bar that there could 
have been would be that of res judicata. As pointed out above 
that bar does not exist. A Company Judge can therefore go 
behind a mortgage decree in the same way as he can go behind 
a simple money decree. The only difference is that in case 
of a simple money decree the judgment-creditor has no remedy 
open to him unless he comes in and proves his debt, and gets 
himself entered in the schedule of creditors. On the other hand 
all that a mortgagee decree-holder is called upon to do is to 
persuade the Company Judge to grant him leave to proceed with 
his execution. Once he has got the leave, his remedy is distinct 
and separate. He can proceed to realise the mortgage security 
independently of the winding-up proceedings, and he is not 
compelled to give up his remedy and submit to any procedure 
to be dictated by the Company Judge. 


I am, therefore, clearly of opinion that Mukerji, J. had full 
jurisdiction in refusing to take it for granted that the mortgage . 
decree obtained by the appellant was a good decree based on 
valid consideration, and in calling upon the appellant to satisfy 
him that there was consideration for it before making up his 
mind to grant leave. At the same time I am bound to say that 
he could not compel the appellants to submit their proofs to 
the liquidators and satisfy them that the debt existed nor had the 
liquidators any absolute right to examine the appellant’s evidence 
to satisfy themselves that such a debt existed. If the appellants 
decline to lead any evidence, they run the risk of the learned 
Judge being influenced by the circumstances that are apparent 
to him and if he feels that they create a reasonable suspicion in 
his mind that no real debt existed, he may refuse leave absolutely. 
The Sppellants however can refuse to submit their documents 
to the scrutiny of the liquidators. 


I am also of opinion that the Company Judge was not bound 
to suspend the grant of leave for a limited geriod only. His 
refusal may be absolute so as to effectively prevent the decree- 
holders from executing their decree until the learned Judge 
himself in consequence of some additional circumstances, decides 
to revise his order. I express no opinion on the question whether 


the present case is or is not a fit casen which leave should have 
been refused. : 
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The appeal was then laid before Boys, King and Niamat- 
ullah, JJ: for their opinion on the question of law “as regards the 
extent of the jurisdiction vested in the Company Judge under 
Sita 171 in the matter of granting leave to a mortgagee decree- 

older”. = 

Sir Tej Bahadur Sapru, Peary Lal Banerji, Ajudhia Nath 
and K. N. Lahiri for the appellants. 

Kailas Nath Katju for the respondents. Ag 

On January 30, 1929 the following judgments were 
delivered:— : 

Boys, J.—This case arises out of an order of Mr. Justice 
Mukerji dated July 9, 1927, made in winding-up proceedings. 

A Letters Patents Appeal was filed from that order and came 
up for hearing before Mr. Justice Sulaiman and Mr. Justice Weir. 
Those two learned Judges were to some extent but not wholly in 
agreement, and the case has been referred to the present bench 
consisting of Mr. Justice King, Mr. Justice Niamatullah and 
myself for an expression of our 

opinion on the question of law raised in the appeal as regards 
the extent of the jurisdiction vested in the Company Judge 
under Section 171 in the matter of granting leave to a mort- 
gagee decree-holder. 

This question I shall re-draft presently. 

The case has been’ referred to us for our opinion under 
Clause 27 of the Letters Patent. That clause requires the Judges 
who have differed to 

state the point upon which they differ. 

In the form in which it has been referred to us, we have 
had to ascertain from the record (there were no less than ten 
grounds of appeal), and from the statements of counsel and by 
comparing the judgment under appeal and the two judgments of 
the appellate bench what exactly was the ‘question which we were 
invited to answer. 

I will briefly state the facts: which in greater detail appear 
from the judgments of Mr. Justice Mukerji and Mr. Justice 
Weir. After certain preliminary proceedings, the present 
appellants, who had previously given some indecisive intlications 
of their intention to submit their claim to the Receiver, put in a 
definite application on April 12, 1927 asking to-bé& allowed to 
proceed to execution of a decree which they had obtained on 
foot of a mortgage. ‘They also asked to be allowed to proceed 
with a pending-suit. But as to this we have pot been addressed. 
This action of the appellants has been understood throughout as 
an intimation of their intention to stand out of the winding-up 
proceedings and not submit their claims to proof. 

Mr. Justice Mukerji had in a previous suit, Union Indien 
Sugar Mills Co., Ltd. (în liquidation) v.- Brij Lal’ held that he 
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was entitled, if he suspected that the claim was not a just claim, 
to go behind a decree for damages and in proper circumstances ‘ 
to refuse to allow effect to that decree, and to call upon the 
creditor to establish before him that he had suffered any damage, 
and the extent of that damage and to disallow finally part or 
the whole of the claim. The decision of Mr. Justice Mukerji 
that he had power in the case of a decree for damages to adopt 
that course was incidentally and generally approved by a division 
bench in Ram Lal v. Kashi Charan’. 

In the present case it was contended before Mr. Justice 
Mukerji, as set out in his judgment, that 

although under Section 171 of the Indian Companies Act the 
decree could not be executed without the permission of the 
Court, yet the granting of the permission was a mere matter of 
course and should be granted. 

This position was founded on the fact that in the present 
case the applicants for leave were in the position of “a secured 
creditor ” who had the same rights as a secured creditor of an 
insolvent individual. It was contended that as a secured creditor 
the applicants had a right to stand out of the winding-up pro- 
ceedings altogether, and to proceed as if those proceedings did not 
exist, with this single exception that they must draw their claims 
to the notice of the winding-up Judge in order to obtain his 
mechanical sanction to their proceeding. Mr. Justice Mukerji 
did not refer in his judgment to Sec. 28(6) of the Provincial 
Insolvency Act or to any suggestion that that section was import- 
ed into the law regulating the winding-up of companies by 
Sec. 229 of the Companies Act. I quote the following excerpts 
from the conclusion of Mr. Justice Mukerji’s judgment:— 

(a) Having regard to the conduct of Mr. Belti Shah (the 
managing director) alone, I should hesitate more than once 
before I accepted an ex parte decree against the Company as a 
bona fide one and above the scrutiny of the official liquidators. 

(b) HE the decree be found to be supported by good considera- 
tion, the applicants may be, if they agree, put down as secured 
creditors with a first charge on the entire or a portion of the 
assets of the Company, and they may thus be put in the same 
potition in which they would be if they could execute the decree 
by themselves. However, that is a point which has not risen 
for de®ision. 

(c) After the consideration of the decree has been enquired 
into, it will be time to see whether the decree should be executed 
by representatives of Lala Raghu Mal or whether the liquidators 
should pay thêm, as a first charge-holder, outeof the assets of 
the Company or out of such parts of the assets of the Company 
as may have been validly charged by the Company. 

(d) I hold therefore that leave to exegute the decree should 
be refused. 

I note here that Mr. Justice Mukerji “did not say what course 
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he proposed to adopt if, after the liquidators had had time to 
consider ‘the merits of the case in which the decree had been 
obtained, he (Mr. Justice Mukerji) - was of opinion that the 
decree or part thereof was not supported by consideration in his 
‘ Opinion good. 

As the judgment stands, it may be that in that event he 
would continue to refuse leave to proceed to execution of the 
decree only until the liquidators had had time to file a suit to 
get the decree set aside. On the other hand, it may be that he 
would hold that he was entitled to ignore the decree and himself 
allow only such part of the debt, if any, as he might find to be 
justly due. 

As Mr. Justice Mukerji? s judgment has not definitely stated 
which of these two courses he would adopt, it was at least open 
to argument that the appeal from his order, on the main ground 
on which we are asked to set it aside, is premature. 

But it is contended for the appellants that from the state- 
ment of Mr. Justice Mukerji in an earlier portion of his judgment 
that be was still of the opinion that he has expressed in Union 
Indian Sugar Mills Co., Lid.’ and from the general tenor of the 
judgment, it was a fair inference that he had held that in the 
case of this decree obtained by a secured creditor he had the same 
power, and meant to exercise those powers, as he had already held 
himself to be entitled to exercise in the case of the holder of a 
decree awarding damages. 

There is something to be said for this view af the judgment 
under appeal put by the applicants, and it appears to have been 
so accepted by the Judges who referred the case to us, and 1 
therefore think it desirable to deal with the question raised in 
the appeal. Moreover both Judges were of opinion that an 
appeal did lie and therefore that question cannot perhaps be 
considered as being included in the matter for our consideration. 

_In order to ascertain the exact point upon which our opinion 


is really required, I have analysed and compared the judgments’ 


of Mr. Justice Weir and Mr. Justice Sulaiman. 
Mf. Justice Weir was apparently of the opinion that the 

words 

the same rule . . . . as are in force for the time being under the 

law of insolvency 
sufficed generally to. import the provisions of Section 28 and 
particularly Sec. 28(6) of the Provincial Insolvency Act, V of 
1920, but in sq far as the immunity given by Sec. 28(6) to 
a secured creditor from being required to obtain leave of the 
court was concerned, it could not be availed of in winding-up 
proceedings in view of the specific provisions in Sec. 171 of the 
Companies Act. . Justice Sulaiman was of the view that 
the word “rules” must. ‘be interpgeted in the sense of the General 
Clauses Act, Sec. 3(47),-and the use of that word did not 
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suffice to import Sec. 28(6) of the Provincial Insolvency Act. 
It will be seen, therefore, that, though for different reasons, 
both the learned Judges were of opinion that Sec. 171 must 
prevail, and in this respect Sec. 28(6) of the Provincial Insol- 
vency Act would not help the appellants. 

Both Mr. Justice Weir and Mr. Justice Sulaiman were in 
agreement that a winding-up Judge has jurisdiction to refuse 
leave to a secured creditor and were equally in agreement that 
he has no jurisdiction to order a secured creditor to come in and 
justify his decree. ‘There is no effective difference, then, in the 
opinions of the two learned Judges on either of these three points 
nor was there on certain other minor points. 

Mr. Justice Weir further held that the winding-up Judge, 
while he has jurisdiction to refuse leave, has “jurisdiction” to 
refuse only temporarily to enable him to decide whether he will, 

(a) direct the liquidator to pay up the decree, or (b) allow the 
decree-holder to proceed or (c) direct the liquidator to file a 
suit to get the decree set aside; that the winding-up Judge has 
no jurisdiction to refuse leave “absolutely” and thus himself 
virtually tear up the decree and the mortgage deed on the foot 
of which the decree was obtained. Mr. Justice Sulaiman, on the 
other hand, has held that the winding-up Judge has power to 
refuse leave “absolutely”, and this would, of course, include the 
lesser powers which alone Mr. Justice Weir would allow. It is 
in this last point that the learned Judges have really differed, 
and I have, therefore, re-drafted the question for our opinion as 
follows: — 

Where a person has obtained a mortgage (dated April 4, 1923) 
on the assets, including movable and immovable propetry of a 
Company, and has obtained what was in effect an ex parte 
decree (dated January 12, 1926) and winding-up proceedings 
of the affairs of the Company have commenced (on January 29, 
1926) on which date also a general stay order was passed under 
Section 169 of the Companies Act, and he has applied to-the 
winding-up Judge for leave to proceed to the further enforce- 
ment of his security, has the winding-up Judge, if on inquiry 
he is for any reason satisfied that the claim was not a just one, 
power under Sec. 169, Sec. 171 or any other section of or- 
rule made under the Companies Act (VII of 1913) to continue 
the sty absolutely or to refuse absolutely to grant leave? 

Or has he only power so to stay or so to refuse leave tem- 
porarily with a view to determining whether he will direct the 
liquidator to pay up the decree or allow the decree-holder to 
proceed or difect the liquidator to file a suit? ® 

The phrase “refuse absolutely” may be used, for the sake of 
brevity, for that which I should prefer, “to meet with an un- 
qualified refusal an application for leave ‘to proceed” or “to 
refuse leave finally and unconditignally”. : 

My brothers, Mr. Justice King and Mr. Justice Niamat- 
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ullah, agree that this.is the real question- ‘for our consideration. 
We have been referred to the following provisions of law by 
one or other of the counsel:— ` - 
The Indian , Companies Act, Sec. 169, Sec.. 171, Sec- 
tions 228-232 and any other act, section or rule which may be 
held to be imported by Sec. 229, more particularly with reference 


` to the Provincial Insolvency Act, V of 1920, Sections 28(6) and 


47, the rules under the Companies Act, particularly Rules 45 
to ‘50 and 104; and the practice and procedure in Company 
matters in England so far as imported by Rule 104 of the Indian 


‘Companies Act with more. particular reference to the English 


Companies (winding-up) Rules 1909, Nos. 88 to 92, 103, 104 
and 135. 

I shall further. refer to Sections 2(1) (e), 9(2), 33, 34, 44, 
45, 61, and 64 of the Provincial Insolvency Act and Rule 21 
of the Provincial Insolvency Act Rules and Sec. 183(4) of the 
Indian Companies Act. 

On behalf of the decree-holder appellants’ counsel has con- 
tended in effect for the view taken by~ Mr. Justice Weir. We 
did not challenge the position that his client must ask for leave 
to proceed. For the respondent, i.e., for the liquidator, counsel 
has contended broadly that there is no distinction in winding-up 
matters between the position of: an unsecured and a secured 
creditor, except possibly to this extent that in the case of a 
secured creditor, the winding-up Judge may, if he so desires, 
give him permission, if he is satisfied that the debt was a good 
and just debt, to proceed to enforce his security whether by 
filing a suit or by proceeding to execution of his decree if he has 
already obtained one. We were also invited by counsel on 
both sides to consider the numerous cases quoted in the judg- 
ments of Mr. Justice Mukerji and Mr. Justice Weir together 
with a few furthér cases not-so mentioned. I will proceed to 
state as Briefly as possible my view. 

On the face of them Sections 169 and 171 are wide enough 
to confer upon the winding-up Judge power respectively. to stay 
all proceedings by a secured creditor and to refuse leave to a 
secured creditor to proceed. The appellant then relies on 
Sec. 229. That Section provides that in the winding-up of an 
insolvent company (and in this case there is no doubt about the 
insolvency) | 

the same rules shall prevail and be observed with regard to the 
‘respective gights of secured and unsecured cseditors and to debts 

. provable and to the valuation of annuities and future and con- 

tingent liabilities as are in force for the time being under the 


law of insolvency with respect to the-estates of persons adjudged - 


insolvent. 
The second portion df the Section says that 


all persons who in such case would be entitled to prove for and 
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receive dividends out of the assets of the Company may come 
in under the winding-up, and make such claims against the 
Company as they respectively are entitled to by virtue of this 
Section. i 
There was much contention before us as to the meaning of 
the phrase ' 
the same rules ..... as are in force for the time being under 
the law of insolvency. f 


For the liquidator it was contended that the word “rules”? 
must be restricted to the scope given to it by the General Clauses 
Act, Section 3 (47). For the appellant creditor it was contended 
that the phrase is wide enough to include rules contained in the 
sections of the Provincial Insolvency Act, rules made under any 
power conferred by that Act and rules of practice. 

As to the proper construction Mr. Justice Weir and Mr. 
Justice Sulaiman differed, and though they both agreed, 
though for different reasons, that the secured creditor could 
obtain no benefit from Section 28(6) of the Provincial Insol- 
vency Act, it is still necessary for us to consider which is the 
correct interpretation for there are provisions besides Section 28 (6) 
to be considered in answering the:main question. 

I am of opinion that the contention of the appellant is 
correct. The Section is copied verbatim from the English Act 
and prima facie it would be unjustifiable in such circumstances 
to restrict the word to a meaning given to it by a purely Indian 
Act. Again by Rule 104 of the Companies Act the Court is 
instructed to apply i 

the practice and procedure of the High Court of Justice in 
England in matters relating to Companies. 

Again the Rule 104 just referred to begins: 

In cases not provided for by these rules or by rules of proce- 
dure laid down in the Act. ` ' : “7 

That Rule itself, therefore, definitely applies the word 
“rules” to provisions contained in the Act itself. Finally, on the 
supposition that the word “rules” was to be taken in the sense 
of rulese made under an act, counsel for the respondent was 


invited to say to what rules made under an act relating to in- 


solvency the section referred if his interpretation was accepted. 
There are some rules made under Section 79 of the Provincial 
Insolvency Act but no rules bearing in any way on the rights 
of secured and unsecured creditors, and counse] was not able 
to point to any such and was reduced to acknowledging that if 
his interpretation of the Section was accepted, the Section was 
without meaning. I see, therefore, no reason for restricting the 
word “rules” in Section 229 to the narrower sense of “rules 
made under an act”. I am, thefore, of opinion that the rules 
contained in any section of the Provincial Insolvency Act, the 
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rules, if any, made under ‘the -Act:‘and any appropriate established 
rules of practice-in insolvency~ proceedings are imported into the 
Companies Act, unless. there is something in the Companies Act 
itself already providing for the matter in question, or in conflict 
with the rule which it is proposed to import. 

Counsel for the respondent, next contended that even-if the 
wider meaning must be given to the word “rules” in Sec. 229, the 
rule by which a secured creditor was given immunity in in- 
solvency proceedings was not intended to be imported but only 
the rule giving a ‘secured. creditor priority. There does not, 
however, appear to be any justification prima facie for admitting 
the one class. of rule-and not admitting the other. Moreover it 
is manifest ‘that the rule giving a secured ‘creditor priority, if and 
so far as any such rule existed, is not, a right g given by the law 
of insolvency. ` 

Counsel was “unable t to point ‘to any provision in the Insol- 
vency. Act or in any rule made under that Act by which priority 
was given and admitted that the right to priority, in so far as 
it existed}, was given by “the general law”. -The only relevant 
sections in the Provincial Insolvency Act and the Companies Act 
of which I am aware are Sec. 61-in the.former and Sec. 230 
in the latter which have no bearing on priority in this connec- 
tion. 

If therefore the word “rule” in Sec. 229 is given the wider 
meaning, it is not apparent what rules there are in insolvency to 
be imported except the rules contained in Sec. 9(2),-Sec. 28(6) 
and Sec. 47 of the Provincial Insolvency Act. 

Mr. Justice Mukerji is also apparently, though he has not 
discussed the point, of the view that the rules contained in 
appropriate sections of the Provincial Insolvency Act are imported 
by Sec. 229, for he refers to and relies on Sec. 34(2) of that Act 
‘at page 455 of his. judgment in. Union Sugar Mills v. Brij Eal. 
_ If ig truth the appropriate sections of the Provincial Insol- 
vency Act are not to be held imported by Sec. 229, we should 
look in vain.for much necessary-guidance, e.g., where are we to 
find the definition of ‘secured creditor” except in Sec. ahd) (9 
of that Act. , 

I should also fnd it SDE if the principles contained 
in rules made under. an. act, were imported (so far as appropriate) 
and not the principles. contained in rules made-in the Act. 

Giving therefore the wider, meaning to the term “rules” 
in Section 229, I would hold the-provisions of Sec. 9 (2), Sec. 28 
(6) and Sec. 47*to be imported-unless there ‘be something in 
the Companies Act itself either -directly substituted for those 
provisions or something, otherwise showing that the importation 
of those provisions is inappropriate. .I agree, therefore, with 
Mr, Justice Weir’s interpfetation of Sec. 229. 

As to whether it is necessary for.a secured creditor to apply 
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at all for leave to proceed, it is not necessary for me to express 
an opinion since both the learned Judges were, though for 
different reasons, of one opinion that leave must be applied for. 
The next and main question is, what, if any, are the special 
rights of a secured creditor? ' f . 

Section 229 bears on the face'of it a reference to “the respec- 
tive rights of secured and unsecured creditors”. The phrase is 
in itself sufficient to show that the Legislature recognised a differ- 
ence between: the rights ofthe two classes of creditors. In view 
of what I have said above as to the scope of Sec. 229, I see no 
reason for excluding from importation into winding-up pro- 
ceedings the broad’ established and admitted principle of- insol- 
vency law in the case of insolvency of an individual that a 
secured creditor can’ stand outside the proceedings, as evidenced 
by, amongst other sections, Sec. 9(2), Sec. 28(6) (except so 
far as getting leave is concerned as to which both the learned 
Judges of -the division bench were in agreement) and Sec. 47 
and as evidenced by the prevailing practice. 

In this connection I note that Rule 104 of the Indian Com- 
panies Act Rules of this Court authorises this Court to be guided 
by the practice and procedure of the High Court of Justice in 
England in matters relating to companies so far as they are 
applicable and not inconsistent with these Rules and the Act. 
Turning to the English “Companies winding-up Rules 1909” 
we find Rule 135 which was incidentally referred to by counsel 
for the appellant. That ‘was a rule in reference only to the 
matter of voting, but it contains the phrase 

a secured creditor shall,-unless he surrenders his security state . . 

With this may be compared 

where a secured creditor relinquishes his security ~ 

in Sec. 47 of the Provincial Insolvency Act, and the similar 
phrase in Section 9(2). It is clear, then, that the sityation is in 
all three cases contemplated that a secured creditor may choose 
not to surrender his security. I should find it difficult to reconcile 
the two positions that a creditor may decide not to surrender his 
security, while at the same time a winding-up Judge may throw 
that security aside and examine into the justice of the debt exactly 
as:if no security had ever existed. ‘Nor has any principle been 
suggested tð us or suggested itself to me why a secured creditor 
should be allowed to stand out in ‘the case'of the insolvency of an 
individual and not in the insolvericy of a company. 

On the other hand I find no difficulty in recgnciling the two 
positions, that a secured creditor can stand on his security but 
that he must obtain leave to proceed, when we bear in mind the 
purpose with which the provision ‘in Section 171 was enacted. In 
reference to the similar provision in Section 87 of the English Act 
of 1862 it was pointed out by James, L. J’ in David Lloyd? that the 
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object was.to > enable. the winding-up Judge.to prevent a multi- 
plication of costs to the detriment, of the estate.and not to enable 
him to interfere with “the property”: of the mortgagee. 

Counsel for the liquidator- was. driven to contend that no 
difference is made between a secuzed and an- unsecured creditor 
and he referred to Rules 47 to 53:and Rule 104 of the Indian 

Company Rules and Rule 103 of the English-Rules. I shall refer 
- by a -general “observation to these rules later, - but a sufficient 
answer. to the broad statement of counsel is that Section 229, on 
the face of.it, shows that there is x, difference-in the rights of 
the two classes. And if indeed there be no‘difference between the 
rights of a secured and an unsecured creditor. in the matter of 
their. being liable to be called upon to prove their claims and 
secure entry..on-the schedule, ‚what, in view of the provisions of 
Section 61-(5) of the Provincial Insolvency Act and Section 183 (4) 
ofthe Companies Act, becomes‘of the right to priority which at 
another stage of the argument for the liquidator it was admitted 
and contended the secured creditor had. 

Counsel was further driven to urge that a creditor claiming 
to be a secured creditor is not a “secured creditor” at all until 
he has “proved” his security. To this the definition of “secured 
creditor”. in Section 2(1) (e)-of the Provincial ‘Insolvency Act 
is a sufficient answer.: In fact even’ an unsecured ‘creditor, in 
order to secure acceptance of his -claim. does not necessarily have 
to'do more than-send it in under ‘Rule 45, which sending in would 
appear to be equivalent to the state which-is described as “notify- 
ing” in Section. 64 of the Provincial Insolvency Act; even such a 
creditor: need not “prove” unless called upon (vide Rule 46). 

- In this connection-I note the- phraseology of the second part 
of Section 229; - X - 
- all persons ..... who would be, aidi sprove * * * # ¢ 
may comeing . ed Ss 

THe word “provable” as used in the Provincial Insolvency 
Act does not in my opinion mean “‘which must- be proved”, but 
“capable of, proof”. or, “which may. be, ie. are allowed to be, 
proved”. To appreciate this meaning of “provable under this 
Act” in Section 28 (2), Section 33 (1) and (3), Section 44 (2) etc., 
we must-look at sections such as the proviso to Section 33 (1); 
Section 34(1) and, Section 45. 3 

-~ But` of course the real question ʻof Iporo: is whether 
“provable. under this Act” read with Section 64 means that in 
the case of allucreditors, secured as well. as unsecured, if they do 
not choose to come in (Rule 45)- and prove if called upon to do so 
(Rules 46. to 49) they will lose their claims. That this is not 
so in the case of secured creditors, in the sense that they must, 
if called upon to do sq satisfy the winding-up Judge that their 
security is for a just debt, is flear from Seċtion 47 of the Pro- 
vincial Insolvency Act, the language of which is consistent only 
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with the idea that the secured creditor need not prove at all if 


he relies on realising his security. - . 
Here I may note an indication from Rules 135 and 136 of 
the English Company Rules under which, when a secured creditor 
himself wishes to prove for the purpose of voting, he puts his 
own value on his security and not the value which the liquidator 
may choose to allow. Lat 2 
All the rules either in the Indian Companies Act or in the 
English Company Rules quoted to us on behalf of the respondent 
relating to the necessity of proof and which it is suggested are of 
general application, are entirely consistent with the view that they 
apply only to those creditors who are unsecured or, where they 
specifically refer to secured creditors, to those secured creditors 
who have given up their security or who, having endeavoured to 


_ obtain ‘satisfaction, have only succeeded in obtaining satisfaction 


in part and claim to prove for the remainder. : . 
It is not therefore necessary to consider how far such rules 
as Nos. 88, etc., of the English Company Rules (or Rule 21 
under the Provincial Insolvency Act which was not, however, 
mentioned for the respondent) are imported at all by the Indian 
Companies Rule 104 when there are Indian Companies Rules 
(e.g., Rule 45, etc.) dealing with the same matters. f 
~ Similarly :there is nothing-in Misra Kashi Prasad v. Union 
Bank of India Lid+ quoted for the-respondent to show that the 
decree was a mortgage decree or that any question of the rights 
of a secured creditor arose at all. : i 
. I have not considered it necessary to consider in detail the 
English cases to which reference has been made. It is admitted 
on all sides that not one of the cases, whether English or Indian, 
suggests that the winding-up Judge can compel a secured creditor 
to come into the winding-up proceedings or in any way submit 
his claim to scrutiny. In cases such as Ix Re Van ` Laun, Ex 
-parte Chatterton’, it is clear that the secured creditor had exercised 
his option to come into the winding-up proceedings and submit 
his claim to the winding-up Judge. They are no authority 
for the proposition that the Judge has power to compel him to 
come in. ` 
“The facg that there are no cases in which it has been held 
_that a winding-up Judge can compel a secured creditor to bring 
in his security and that he can scrutinise that security and if he 
sees fit, in effect tear it up, and no cases in the opposite sense 


` 


suggest that the pratticé in England and in this cotintry has been . 


uniform in one direction or the other and has been regarded as 
not open to question. - This uniformity of practice suggests the 
following consideration. If the practice has been uniform in 
favour of the secured creditor, it would be natural to find that 


> . «6 e . 
the question of his privilege had never been raised. On the other 
fL L. R. 41 All. 432017 A. L. J. R. 464° 
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hand if the practice’ had'-beenin a sense adverse to the secured 
creditor, itis almost ‘certain that that practice would be found to 
have been confirmed: by: some judicial decision or decisions, for it is 
almost -certain that some secured creditor would at one time ‘or 
another, on the strength’ of the .law ‘and practice. applying to 
bankruptcy ‘proceedings, have challenged.the power of the wind- 

ing-up Judge. So far therefore as any conclusion can ‘be drawn 
from the absence of any judicial authority either way, that con- 
clusion must be in favour of ‘thesecured creditor. - 

If it be asked why a secured creditor should ever desire to 
come into the. winding-up proceedings, it is manifest that there 
may be cases in which he may feel that his chances of realising 
his money in good time, if he depends solely on his security, may 
possibly be jeopardised if he stands-aloof from the winding-up 
proceedings altogether and allows them to arrive at a termination 
before he has realised his security. 

Finally I would note that it would-in my view Be surprising 
indeed if the.Legislature had meant by language merely requiring 
leave to be obtained-to confer power to tear up a decree and also 
the security upon which it was founded.. 

In my view our answer- must then. be guided by the two 
considerations, the winding-up Judge has jurisdiction to refuse 
leave but his discretion to refuse leave must be exercised 


with a due regard to the rights of third persons who were not _ 


members of the Company and who.had.not to come in and 
claim: to share *.* © such as a mortgages... 

(Per James, L . J. in ‘David Lloyd and Co. ). 

To say that the discretion is thus limited is in effect to place 

a restriction on the exercise of his jurisdiction by the winding-up 
Judge, but that is no more than.the English Courts have found 
it necessary to do. 

It is dear that in, any case the orders of the, winding-up 
Judge staying proceedings under Section 169. and refusing leave 
under Section 171 cannot be operative any longer than the wind- 
ing-up proceedings continue and further it is -very difficult to 
conceive an unqualified refusal to give leave which would not 
infringe on the rights of the secured creditor. Ordinarily, for a 
winding-up Judge to say to a secured creditor, that the merits of 
his claim are so dubious that leave to proceed is uncénditionally 

-and finally refused, is going perilously near permitting -him to 
adjudicate on the merits of the claim.: It may not be in form an 
adjudication buteit is a ‘judicial pronouncement and it may have 
a serious repercussion on the right of the secured creditor to an 
unprejudiced trial of his claim and also it may induce a purchaser 
to pay an enhanced price under what may prove to have been a false 
impression of security created by the action of the- Judge. But 
there may possibly in very exceptional circumstances be a case 

6 Ch, Div. 339 at 345 i ` 


Crv 


1929 
FIANSRAJ 
DA 
DEHRADUN 
Mussooric 
ELECTRIC 
TRAMWAY 


Boys, }. 


Cry 


—— 


1929 
pakas 
Llansray 
v. 
DEHRADUN 
MUSSOORIE 
ELECTRIC 
TRAMWAY 


Boys, J. 


King, J. 


838 HIGH COURT [1929] 


in which unqualified refusal would be upheld and it may be that 


- Jessel, M. R. (with whom James, L. J. and Cotton, L. J. expressed 


their agreement) had this possibility in mind when he held in 
the case to which I have just referred that those who desire to 
restrain a secured creditor from’ proceedings must offer to pay 
him off or show some special grounds for restraining him. 

I would state the following propositions:— a 

- (1) That no secured creditor need, or can be forced to, 
prove his debt, and that, with the next following exception, such 
a creditor can stand wholly outside the winding-up proceedings 
if he so elects and rely upon his, security or his decree if he has 
obtained one.. , 

(2) That every secured creditor must.obtain leave to proceed 
from the winding-up Judge. 

(3) That the winding-up Judge has jurisdiction to refuse 
leave absolutely. 

` (4) That the winding-up Judge has not jurisdiction, under 
colour of refusing leave or otherwise, to annul or modify a 
secured creditor’s security or decree. ; . 

(5) That, while there may be some exceptional case in whic 
the winding-up Judge may refuse leave absolutely, he should 
ordinarily refuse leave only for such time as. may be necessary to 
‘enable him in the particular circumstances of each case to deter- 
mine whether he will direct the liquidator to pay off the claim 
and thus save unnecessary costs ‘to the estate or whether he will 
give leave to proceed, or whether he will direct the liquidator to 
take such steps as may be open to him to get the decree set aside. 

Where the secured creditor has not yet obtained a decree, 
an alternative consideration may arise as to whether the winding- 
up Judge will direct the liquidator to apply to be made a party 
to any proceeding that the creditor may have instituted or desire 
to institute but we have not: been ‘called upon to deat with that. 

Kine, J.—I fully agree tothe views expressed by Boys, J. 
and have only one comment to ‘make. 

The language of Section 228 of the Indian Companies Act, 
1913 seems to me to furnish an additional argument for the view 
that the word “rules” in Section 229 is not to be construed as 
having only the narrow meaning given to that word by Sec- 
tion 3(47) of the General Clauses Act, 1897. ; 

In Section 228 we find that the law of insolvency “is to be 
applied” in accordance with the provisions of this Act “to the 
winding-up of insolvent companies”. It must Be noted that the 
expression used is “law of insolvency” and not “rules which are 
in force under the law of insolvency”. 

Now.there is no provision of the Companies Act which ex- 
pressly applies the “law” of insolvency to insolvent companies. 
Section 229 does, however, prévide that “rules” which are in 
force, on certain subjects, under the law of insolvency, shall be 
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observed in the winding-up of insolvent companies. '- Section 229 
therefore ‘undoubtedly appears: to=be the’provision of the Act 
which is mentioned in Section 228, as applying the “law” of 
insolvency to insolvent companies.” .This* leads me’ to conclude 
that the-Legislature did ‘not intend to draw a distinction between 
“the law. of insolvency? "(mentioned in Section 228) and “the 
rules in: force under the law of insolvency” , (mentioned in Sec- 
tion 229). This implies that the word ‘ ‘rules” in Section 229 
must: be liberally construed in_the, sense of “‘rules.of law” includ- 
ing (a) provisions of the Insolvency Act, (b) -rules made under 
that Act, ahd (c) rules of. practice.” . - 

- NIAMATULLAH, -J.—I ‘agree with. Boys, J. to ‘the answer he 
proposes,to miake on-the question. referred to the Full Bench and 
would add a few. observations-in support of his conclusions.and to 
emphasise. some aspects of the case on which they rest. 

The facts of the-case, so far as. they. are necessary to make my 
remarks intelligible, are briefly. as. follows:— 

The. appellants, Lala Hansraj and ana, obtained, on Octo- 
ber 28, 1924,.an ex parte decree for sale, passed by a learned Judge 
sitting on the original: side of the Calcutta High Court, for a 
large sum_of money .(about Rs.1,77,000)-on foot .of a mortgage 
deed dated April 25, 1923, executed by Dehradun Mussoorie 
Electric. Tramway Co. Ltd., which. has.since gone into liquidation 
and is being wound up by Mr. Justice Mukerji, a learned Judge 
of this Court. - Inasmuch as no legal proceedings can be taken 
except by leave of the Court, i.e., the Judge exercising jurisdiction 
under the Indian Companies Act (Section 171), the appellants 
applied for leave to: take out execution of their decree. Mr. 
Justice Mukerji-held that the leave “to execute the decree should 

.be refused”. His order, which has been quoted by Mr. Justice 
Boys in -the leading judgment, has been. construed to mean, and 
the case has’ been arguéd on the. assumption, -that he ruled, in 
effect, that after scrutinising the claim of-the appellants under 
their mortgage deed.and:the-decree obtained by- them, the learned 
Judge should decide what amount of money, if any, is due to 
them and what part of the Company’s assets should be charged 
therewith, or whether the decree should be allowed to be executed. 
On appeal from this’ order’‘the learned Judges” composing the 
division betich, which heard’ it; ‘disagreed on a question of law. 
Mr. Justice’ Sulaiman held that the: learned Company Judge had 
the jurisdiction. to refuse leave * ‘absolutely” and 

was not beund- to suspend he grant -of leave for a limited period 


He Ae T: 2o Ë 
s -I express no opinion on the qúestion whether the present case 
is or is not a fit case in which leave should have been refused. 
; Mr.. Justice Weir,’ the other learned Judge of the division 
bench, maintained that’. 
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since the appellants have refused to-submit their claims to the 
scrutiny of the liquidators, Mukerji, J. has no jurisdiction to 
attempt to force them to do so; though:I think that he can 

stay the execution of the decree for a reasonable period of time 

in order to enable the liquidators to make up their minds whe- 

ther they will or will sot take other steps to attack the decree. 

It seems to me-that the power’ to stay execution of a decree, 

such as this, in a case like the present is limited to the extent 

- which I have indicated. f 

He ordered accordingly that the execution of the decree be 
stayed for six months. eee z 
Mr. Justice Boys has laid down, after a careful analysis of 

the judgments of the learned Judge composing the division bench, 
what question ought to be decided by this Full Bench, and it 


' seems to me that the difference of opinion between those learned 


Judges reduces itself to the question whether the jurisdiction of 

the Court refusing leave to a mortgagee-decree-holder to execute 

his decree extends to the power'to refuse leave altogether, and 

it is only a matter of his discretion to refuse for a limited time or 

altogether, as Mr. Justice Sulaiman thinks, or whether his juris- 

diction in that behalf is limited to such time as may be reasonable 

to enable the liquidator to decide if he should attack the decree 

by instituting a regular suit, as Mr. Justice Weir would have it. © 

That a secured creditor need: not prove his debt in winding- 

up proceedings and can stand ‘wholly outside such proceedings 

relying on his security is conceded by, both learned Judges of: the 

division bench. Mr., Justice Weir has quoted a number of 

English decisions in support of this view. Mr. Justice Sulaiman, 

though he does not consider any of the sections of the Provincial 

Insolvency Act are imported into the provisions of the Indian 

Companies Act by Section 229 of the latter Act, has nevertheless 
expressed himself as follows:— | S oy S 

Although there ‘is no. express provision in the Companies Act 

“protecting secured creditors, their safety rests on welleestablish- 

ed principles. Under the Transfer of Property Act an interest 

is transferred to a mortgagee., A mortgagee’s estate, so to speak, 

is carved out.of the original estate and vests in the mortgagee. 

When a company is in liquidation, only the property of the 

company comes under the control of the court or the official 

liquidgtor. ` The interest which has previously passed to a mort- 

gagee is separate and distinct and is not brought in. It follows 

that a mortgagee with his well defined_interest can keep aloof 

and remain outside the jurisdiction of the court. His remedy 

to realise hise security would ordinarily be unaffected by the 

insolvency of his debtor. He cannot against his will be dragged 

into the winding-up proceedings, or compelled to surrender his 

security and place himself on the same footing as other credi- 

tors by proving his debt. His rights are paramount and remain 

safe. Of course if he so chogses he ‘thay realise his security and 

prove for the balance, or he may surrender his security and 


. 
f 
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prove for the whole debt; but he cannot be forced into doing 
„that or to abandon his remedy. The liquidators may redeem 
the mortgage but cannot prevent him from selling the mort- 
` gaged property. 

We find no provision in the Indian Companies Act conferring 
jurisdiction on the court to adjudicate, in winding-up proceedings, 
on the right of third persons whose claims come in conflict with 
the rights of the Company. “The only provisions which relate 
to such third persons, are contained in Sections 231 and 232 of 
the Indian Companies Act which run as follows:— 

231 Any transfer, delivery of goods, payment, execution 
or other act relating to property which would, if made or done 
by or against an individual, be “deemed in his insolvency a 
-fraudulent preference, shall, if made or done by or against a 
company, be deemed, in the event of its being wound up, a 
fraudulent preference of its creditors, and be invalid accordingly. 

(2) For the purposes of this Section the presentation of a 
petition for winding-up in the case of a winding-up by or sub- 
ject to the supervision of the court and a resolution for winding- 
up in. the case of a voluntary winding-up, shall be deemed to 
correspond with the act of insolvency in the case of every in- 
dividual. 

(3) Any transfer or assignment by a.company of all its 
property to trustees for the benef of all its creditors shall be 
void. 

° 232 (1) Where any company is being wound up by or sub- 

-© ject to.the supervision of the court, in attachment, distress 

or execution to be in force without leave of the court against 
the estate or effects of the company after the commencement 
of the winding-up shall be void. 

(2) Nothing in this Section applies to proceedings by the 
Government. í 

It will be seen at a glance that Sections 231 and 232 of the 
Indian Companies Act are parallel to Sections 53.and 54 of the 
Insolvency Act, but it is significant that there is no provision in 
the Indian Companies ‘Act corresponding to Section 4 of the 
Provincial Insolvency Act which lays down:— . 

(1) Subject to the provisions of this Act, the court shail 
have full power to decide all questions whether of, title or 
priority, or of any nature whatsoever, and whether involving 

` matters of law or of fact, which may arise in any case of 

‘insolvency coming within the cognizance of the court, or a 

Court may deem it expedient or necessary to decide for the 
purpose of doing complete justice or making a complete distri- 
bution of eproperty in any such case. © e 

_(2) Subject to the provisions of this Act and notwithstand- 
.ing anything contained in any-other law for the time being in 
force, every such decision shall be final and binding for ali 

- purposes as between; on the one hand, the debtor and the debt- 

or’s estate and, on*the other hand, all claimants against him 
or it and all persons claiming through or under them or any 
of them. 
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(3) -Where the Court does not deem it expedient or necessary 

+ to decide any question of the nature referred to in Sub-sec~ 

tion (1), it has reason to bélieve that the debtor has a salable 
interest in any property, the Court may without further enquiry 
sell such interest in such manner and subject to such conditions 
as it may think fit. 

It follows from, the foregoing remarks and the provisions 
quoted that a winding-up court, unlike an insolvency court, 
cannot take cognisance of and adjudicate on the title of third per- 
sons except to the limited extent mentioned in Sections 231 and 
232 of the Indian Companies Act, and if it is necessary to impeach 
such title, the liquidators must: have recourse to regular suits 
cognisable .by ordinary civil courts. A mortgagee or a secured 
creditor qua the interest which has been transferred to him by 
the mortgage or hypothecation is not a mere creditor but a person 
in whom the right is vested, and his right can be impeached, if at 
all, in the same manner as in case of any other person who claims 
adversely to the company. i 

It has been said that a claimant, to occupy the advantageous 


„position of a secured creditor, should establish, before the court 


iri winding-up proceedings, the fact that he is a secured creditor. 
I do not think that any occasion can arise for his doing so. A 
person claiming to be a transferee of an interest, be he a vendee, 
donee or mortgagee, can establish it when he desires to enforce his 
claim and can defend his title if it is attacked before a competent 
court. Meanwhile the liquidator is to take note of it in dealing 
with what he thinks to be the property of the company. The 
right claimed by a secured creditor may be so palpably illusory 
that he feels justified in ignoring it and in assuming that the 
claim will not appreciably influence intending purchasers of the 
company’s property affected by such adverse claim. In other 
cases the liquidator must either accept it or have the cloud on the 
title of the company removed by obtaining appropriate relief 
from a competent court. ; 

Wherever a mortgagee or other secured creditor has already 
obtained a decree against the company in enforcement of his 
claim, it affords an additional strength to his title and can be 
questioned by the liquidator on the usual ground, such as fraud 
or collusione Mr. Justice Sulaiman is inclined to think that, as 
between the liquidator on the one hand and the mortgagee-decree- 
holder on the other, the binding character of the” decree is to 
be judged with reference to the rule of res judicgta contained in 
Section 11 of the Code of Civil Procedure, and that the former,” 
being an officer of the Court and! representing the interest of the 
whole body of creditors as well as those of, the share-holders, is 
not bound by the decree. I take leave to point out that before 
the rule. of res judicata can be invoked by one or the other of © 
the parties, to determine the binding character of the decree, there 
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must be an issùe in a suit or proceeding in a competent court 
between the parties, and in so far as such -an occasion does not 
arise before a court in winding-up proceedings, there is no room 
for the application of the rule of res judicata. Such an occasion 
will, of course, arise when the mortgage or the decree is in ques- 
tion in a regular suit brought by the liquidator to challenge the 
mortgage or the decree or in any proceedings taken by the mort- 
gagee to realise his security. I doubt if in such a case the liqui- 
dator can get over the bar of res judicata by an appeal to his 
position as a representative of the creditors generally. Prima facie 
he will, in that contingency, occupy no ‘higher position than the 
one which an attaching creditor does under similar circumstances. 
It. is, however, unnecessary to express a decisive opinion on this 
question. 


The next question is whether Section 17t of the Indian 
Companies Act, which unquestionably subjects a secured creditor 
to a disability in enforcing his claim, as he must obtain leave of 
the winding-up Judge to institute a suit or to-execute a decree, 
if he has already obtained one, confers an unlimited power on the 
winding-up Judge to refuse leave. The jurisdiction of the court 
is not limited by anything contained in that Section which confers 
the widest power to refuse leave. It does not make it obligatory 
on the court to withhold leave in any given case for a limited time 
only. At the same time it can be confidently expected that the 
unlimited power to refuse leave will bé exercised by a court of 
law in furtherance of the ends of justice and not capriciously. 
No court will so abuse it as to hold it in terrorem to induce the 
secured creditor to forego part of his claim or otherwise compro- 
mise his position., If the court is obdurate in refusing leave to 
a secured creditor without directing the liquidator. to -challenge 
his rights. in.a proper court and abide the result, it will cause incal- 
culable harm tothe interests of the company and the creditors. 
Tt cannot, by merely withholding leave, extinguish the charge, 
if it otherwise exists, or deprive the decree of its operative effect. 
The charge will subsist though it cannot be enforced ‘during 
winding-up proceedings. Whoever purchases the property subject 
to such charge will purchase encumbered property liable to be 
sold in the hands of the purchaser as, it should be noticed, leave is 
necessary orily for a “suit or other legal proceeding . . .. against 
the company”. Once it is possible to avoid proceeding against 
the company, the secured creditor is free frome the trammels of 
Section 171; Indian Companies Act. A prospect of this kind, 


and fear of future litigation, are likely to deter purchasers from ` 


offering anything like a fair market-value of the property which 
a secured creditor claims tg be burdened with his debt. It should 
be observed that limitation for thé secured creditor’s suit or appli- 
cation for execution, as the case may be, will remain suspended 
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under Section 15, Limitation Act. No court winding-up the 
affairs of a company will, therefore, ordinarily consider it safe to 
withhold leave altogether and to court the disastrous consequences 
likely to follow its action. Cases are, however, conceivable in 
which the court may safely refuse leave altogether. The claim of a 
secured creditor may be so manifestly baseless as not to weigh with 
it and with the intending purchasers who may be willing to offer 
full value for the property, confidently relying on their ability 
to defeat the claim when made.: In such a case the court may 
deem it desirable to withhold leave absolutely and to dispense with 
the necessity of the liquidator instituting a suit to vindicate the 
title of the company. In practice cases of this kind will be of 
rare occurrence but are not beyond the range of possibility. The 
Legislature did not consider it expedient or even possible to lay 
down exhaustively cases in which and the purposes for which 
leave should be granted and those where it should be refused. Un- 
limited jurisdiction has been, therefore, conferred by Section 171 
of the Companies Act on the winding-up Judge, to withhold 
leave for such time and on such terms or altogether as the cir- 
cumstances of each case may warrant. 

. Where the Legislature has advisedly conferred jurisdiction or 
power on a court without imposing any fetters thereon, it cannot 
be limited by enumerating cases, in which alone it can, in our pre- 
sent view, be exercised. It will be tantamount to adding a proviso 
to Section 171 of the Indian Companies Act, which the Legislature 
has not thought fit to add. l 

By jurisdiction is meant the authority on which-a court has 
to decide matters that are litigated before it or to take cognisance 
of matters presented in a formal way for its decision. The 
limits of this authority are ‘imposed by the statute, charter or 
-commission under which the court is constituted or may be 
extended or restricted by the like impositions. If no restric- 
tion or limit is imposed, the jurisdiction is said to be unlimited; 
a limitation may be either as to the kind-and nature of the 
actions and matters of which a particular court has cognisance, 
or as to the area over which’ the jurisdiction shall extend or may - 
partake of both these characteristics. 3 

(See Halsbury’s Laws of England, Vol. IX, page 13, 
para 10) e 

Numerous cases have arisen with reference to Section 115 
of the Civil Procedure Code in which a distinction has been 
drawn between absence of jurisdiction and erroneous exercise 
thereof. It was observed by their Lordships of the Privy Council 
in Rajah Amir Hassan Khan v. Sheo Bakhsh Singh*. 

The question then is did the Judges of the lower courts in 
this case, in the exercise of their jurisdiction, act illegally or 
with material irregularity. It appears that they had perfect 

- jurisdiction to decide the Question which was before them, and 
SL. R. 11 L A. 237 at 239 
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š they did decide it. Whether they decided it rightly or 
wrongly, they had jurisdiction to decide the case; and even 
if they decided wrongly, they did not exercise their jurisdiction 
illegally or with material irregularity. ` 

If therefore a winding-up Judge has jurisdiction to grant 
leave or not and he withholds it altogether, he cannot be said to 
have acted without jurisdiction even when he erroneously dis- 
regarded the rights of a secured creditor. 

-The dictum of their Lordships of the Privy Council in 

Rajwant Prasad Pande v. Ram Ratan Gir’ that 
- Jt is very trite and very familiar that a challenge of the 
method of the exercise of the jurisdiction of a Court can never 
in law justify a denial of the existence of such jurisdiction 

has a peculiar bearing on the question which is engaging our 

attention. If a winding-up Judge refuses leave to a secured 

creditor without the slightest justification “his method of the 
exercise of the jurisdiction” may be erroneous, but his jurisdiction 
cannot be questioned. 


An order passed without jurisdiction is a nullity and therefore 
one of the tests. of an order being without. jurisdiction is to find 
if it can be treated as not possessing: a binding effect. Can the 
order of a winding-up Judge. refusing leave absolutely be regarded 
as a nullity? Can it be ignored after a reasonable time such as 
may be considered sufficient to enable the winding-up Judge to 
decide -what steps should be taken with reference to the claim of 
the secured creditor ? I have no doubt as to the answers to these 
questions. If a winding-up Judge has no jurisdiction to refuse 
leave without- specifying a reasonable time, that order ought to 
cease to have binding effect after a reasonable time. It seems to 
me that there is a contradiction in terms in the proposition that a 
Judge has no jurisdiction to refuse leave for all time but can 
refuse leave for such length of time as he considers reasonable. 
If the dength of time for which he can withhold leave rests with 
him, he can refuse it absolutely and altogether according to the 
latter part of the proposition, a power which the first part thereof 
professes to deny. 

For the reasons I have stated, I answer the question referred 
to the Full Bench in terms set out in the judgment of Boys, J. 


By THE Court—Let the case be returned tô the division 
bench hearing the appeal with the following expressions of 
opinion: — 

(1) That no eared creditot need, or can be forced 
to, prove his debt, and that, with the next. following exception, 
such a creditor can stand wholly outside the winding-up -proceed- 
ings if he so elects and rely upon his security or his decree if he 
has obtained ‘one. è 

(2) That every secured treditor must obtain leave to pro- 

T L. R.42 I A. 171 at176 
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ceed from the winding-up Judge. 

(3) That the winding-up Judge has jurisdiction to refuse 
leave absolutely. 

(4) That the winding-up Judge has not jurisdiction, under 
colour of refusing leave or otherwise, to annul or modify a 
secured creditor’s security or decree. 

(5) That, while there may be some exceptional case in 
which the winding-up Judge may refuse leave absolutely, he © 
should ordinarily refuse leave only for such time as may be 
necessary to enable him in the particular circumstances of each 
case to determine whether he will direct the liquidator to pay 
off the claim and thus save unnecessary costs to the estate or 
whether he will give leave to proceed, or whether he will direct 
thé liquidator to take such steps as may be open to him to get 
the decree set aside. 

[Subsequently on February 15, 1929 Sulaiman and Kendall, 
JJ. disposed of the appeal by the following judgment:—] 

The question referred to the Full Bench has been answered. 
We accordingly allow this appeal and setting aside the order of 
Mukerji, J. remand the case to his court with directions to rein- 
state the proceeding to its original number and proceed according 
to law in the light of the answers given to the question referred, 
by the majority of the Judges who have heard the case, and 
according to the conclusions of the Bench, which first heard the- 
case on points not referred. The costs in all courts will abide 
the event. 

[The case subsequently came on for hearing before Mukerji 
and Young, JJ., and the parties having come to an amicable 
settlement, an order was passed in terms of the compromise.— 
Ed., A. L. J.J 


GHASI KHAN (Defendant) : 
versus 


KISHORI RAMANJI MAHARAJ AND OTHERS (Plaintiffs) * 


February 22 Limitation Act, Secs. 19, 21(2)—Mortgage—Payment of interest by 





BANERJI, J. 
Kenpatt, J. 


one of the two co-morigagors—Effect of—Acknowledgment— 
Suit for sale—Claim against co-mortgagee dismissed—Rights of the 
mortgagee’ 

A mortgage deed is not the same as a simple debt and the 
liability which attaches to a mortgagor by reason of his having 
executed the mortgage and paying interest cannot be got rid of 
by saying that°the payment of interest was of a simple debt 
and therefore under Sec. 21(2) of the Limitation Act the pay- 
ment.of interest by one of the co-mortgagors kept the debt 
alive as against the person who acknowledged the debt and paid 
the interest, or that the liability ‘of theeco-mortgagor had ceased 
_by reason of the fact that he hłd made no payment. 

*S, A. 1043 of 1926 
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Ordinarily if two properties are jointly mortgaged for the Cva 
same debts, each of those properties is liable for the whole, and —— 
it is open to the mortgagee either to proceed against the whole 1227. 
mortgaged property or against a part of such property. There Gras T Kian 
may be special cases where an exception may be made. Sanwal v. 
Singh v. Ganeshi Lal, I. L. R. 35 All. 441=11 A. L. J. R. 630  Kisnon 
followed. Budbmal Kevalchand v. Rama Yesu Single, I. L. R. RE 
44 Bom. 223 and Imam Ali v. Baijnath Sabu Ram, I. L. R. 33 
Cal. 613 referred to. 

SECOND APPEAL from a decree of Basu Kasmi Prasan, Sub- 
ordinate Judge of Muttra, modifying a decree of Basu Gora. 
CHANDRA SHARMA, Munsif of Muttra. 

S. C. Das for the appellant. 

Narain Prasad Asthana for the respondents. 

The judgment of the Court was delivered by 

Banerji, J.—This is a defendant’s appeal in a suit for sale 
on a mortgage of July 31, 1910 executed by the appellant and 
Zabar Khan in favour of the respondent. 


The defence to the suit by the appellant among others was 
that the claim of the plaintiff was barred iy limitation and that 
no money had passed to them. ` 


Banerji, J. 


The mortgage was for a term of six years, and*it was pro- 
vided in the deed that upon failure of payment of interest for 
one year, the mortgagee would be entitled to recover the whole 
of the mortgage money without waiting for the expiry of his 
stipulated time. It is therefore clear that no interest having 
been paid for one year the mortgagee was entitled to recover the 
money by suit on foot of the mortgage. The present suit having 
been brought after twelve years from that date, the claim of 
the plaintiff must be held to be barred unless the plaintiff proved 
either payment of interest or principal, or claimed that the suit 
was not barred by reason of an acknowledgment. The’ plaintiff 
claimed ‘that the two mortgagors had made certain payments, but 
the courts below have found that the payment of any interest 
by Zabar Khan had not been proved, but that payment of in- 
terest by Ghasi Khan had been proved and the claim ag against 
him was not barred by time. The court of first instance having 
decreed the suit against Ghasi Khan alone, the plaintjff preferred 
an appeal and the present appellant, Ghasi Khan, filed cross- 
objections. At page fifteen of the paper book will be found 
the points that were contested before the learned Judge. The 
result of the findings was that the court accepted the findings of 
fact arrived at by the first court, namely, that the alleged pay- 
ment by Zabar Khan had not been proved but that the payment 
of interest by the appellant had been proved. As the court 
of first instance had reduced the amount of interest as provided 
for by the deed, the learned Juflge in appeal modified the decree 
of the first court as against Ghasi Khan. 


. 
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Crvi Ghasi Khan has come up in appeal before us. Two points 
Toz have been argued by the learned advocate for the appellant. The 
-—— first is that payment of interest by, one of the two co-mortgagors 
Guast Kuan does not keep alive the mortgage, ibut only the personal liability 
Kisworr Of the person who’ actually pays' interest. The second point 
Ramangt taken is that the appellant should not be made responsible for the 
ManaraJ whole debt when the claim as against his co-mortgagor had been 
Banerji, J. dismissed. ‘ ` 

It may however be mentioned that these grounds were not 
definitely taken in the memorandum of appeal and were not 
taken and argued before the lower appellate court. 

~The learned advocate has cited in support of the first pro- 

position argued by him the case of Chunni v. Hukum Singh’. 

This case, in our opinion, is no authority for the proposition, but 

the learned advocate argues that we should accept the converse of 

what has been laid down in that case. ‘The case of a mortgagee is. 
different from that of a mortgagor, and we cannot accept that 

everything that applies to a mortgagee must apply to a mortgagor. 

Their rights and liabilities are different. 

It is further submitted that as Section 21(2) of the Indian 
Limitation Act provides that the acknowledgment of a debt or 
payment of interest by one of two debtors only keeps the debt 
alive as against the person who acknowledges the debt or pays 
the interest, the liability of the :co-mortgagor had ceased by 
reason of the fact that he had made no payments. A mortgage 
deed is not the same'as a simple! debt and we think that the 
liability which attaches to a mortgagor by reason of his having 
executed the mortgage and paying interest cannot be got rid 
of by saying that the payment ofi interest was.of a simple debt 
as such. i ' i : 

Mr. Das has referred to the case of Budbmal Kevalchand v. 
Rama Yesu Single? as authority for, the proposition that his client 
should be only made responsible for a proportionate amount of 
the debt. That case follows a. decision of the Calcutta High 
Court in Imam Ali v. Baijnath ‘Ram Sabu’. In the case of 
Sanwal Singh v. Ganeshi Lal’ a Bench of this Court considered 
the case reported in 33 Cal. 613 and has referred to cases of the 
other Highe Courts.and held that the rule in that case was 
` intended to govern the particular facts of that case on the point 

i and not to lay down any general! rule. Having examined that 

case, we are of the same opinion and we think that no general 
rule was laid down either in the case reported in If L. R. 44 Bom. 
223, or in the case reported in I. L. R. 33 Cal. 613. We see no 
reason to differ from the view of this Court in the case of 
Sanwal Singh v. Ganeshi Lal and no materials have been laid 
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say that the ordinary. principle applicable to mortgages does not Cvi 
apply to the facts of this case. Ordinarily if two- properties are 535 
jointly mortgaged for the same debts, each of those properties 
is liable for the whole, and it is open to the mortgagee either to Gast Kuan 
proceed against the whole mortgaged property or against a p2rt  Knnor 
of such property. There may no doubt be special cases where Ramanyı 
an exception may be made, but in our opinion in this case there Manaray 
is nothing shown which would lead us to depart from the ordi- Banerji, J. 
nary rule. We are therefore-of opinion that there is no force in 
this appeal and we dismiss it with costs. 

f l Appeal dismissed 











' FULL BENCH 
SAHDEO (Plaintiff) f Cw 
versus l $ 
BUDHAI Aand orHers (Defendants) * Ra 


Agra Tenancy Act (II of 1926), Secs. 99, 121 and 230—Jurisdiction— Apni 5 
Suit for recovery of joint possession and declaration of title as co- 
tenant of. a holding with defendants—Cognisable by revenue court EON J. 
alone. Benit i 

The plaintiff first instituted a suit for declaration of his a 
right to a tenancy in the revenue court but his plaint was 
returned for presentation to proper’ court on the ground that 
the revenue court had no jurisdiction to entertain the suit, and 
he subsequently filed the suit in the civil court for a declaration 
that he was a co-tenant of a certain holding with the defendants 
and that in case of his being found to be out of possession he 
should be put in joint possession with the defendants. The 
defendants having raised the objection that the civil court 
had no jurisdiction the Munsif made a reference to the High 
Court under Sec. 267 of the Agra Tenancy Act. 

Held (v) that the suit was not cognisable by the civil court 
and that the plaint ought to be returned for presentation to 
the revenue court; 

~ (2) that Secs. 99 and 121 of the Agra Tenancy Act were 
wide enough to provide for the reliefs claimed by the. plaintiffs. 

. The relief for declaration claimed by the plaintiff would fall 
within the four corners of Sec. 121 of the Act inasmuch as 
the defendants, although they had not claimel to be the 
‘landholder, certainly claimed to be tenants and therefore must 
be deemed to be persons claiming through the landholder; 
the relief for possession fell- within the scope of Sec. 99 because 
here again the defendants are persons ‘chiming through such 
landholder or persons whether as tenant” or otherwise. Ram 
Partab Singh v. Chhotey Lal Singh, [1928] 26 A. L. J. R. 431 
referred to. = 

_ [Per MUKERJI, Je— When a person is admitted to be a tenant 
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of a holding, it must be taken that he is claiming through the 
landholder. ] 

[Per Banerji, J—For the: purpose of deciding whether a 
revenue court or a civil court has jurisdiction to try a suit 
one has got to refer to Sec. 230 of the Agra Tenancy Act.] 

REFERENCE under Section 267, Clause (2) of the Agra 
Tenancy Act (HI of 1926) by Basu AmBIKA PRASAD Srivastava, 
Additional Munsif of Allahabad. 

The applicant was not represented. 

Shiva Prasad Sinha for the opposite parties. 

The following judgments were delivered :— 

SULAIMAN, J.—This is a reference under Section 267 of the 
Agra Tenancy Act made by the Additional Munsif of Allahabad 
as he was in doubt as to his having jurisdiction to entertain this 
suit. His reference.is in accord with a ruling of this Court, Ram 
Partab Singh v. Chhotey Lal Singh’. The reference came up 
first before another Bench which felt doubtful as to the correct- 
ness of that ruling. The matter has accordingly been referred 
to a larger Bench. 

The plaintiff first instituted.a suit for declaration of his 
right to a tenancy in the revenue court but his plaint was returned 
for presentation to proper court on the ground that the revenue 
court had no jurisdiction to entertain the suit. He has now filed 
the suit in the civil court and an objection has this time been 
raised by the defendants that the civil court had no jurisdiction 


“to hear the case. It is not necessary to set forth all the allegations 


in the plaint, but it would be sufficient to state that the plaintiff 
claimed that his father, Daulat, was a tenant jointly with the 
defendants Nos. 1, 2 and 3 and that on the death of his father the 
plaintiff has succeeded to the joint tenancy. He claimed (a) a 
declaration to the effect that the plaintiff jointly with defendants 
Nos. 1 to 3 is a tenant of the holding specified in the plaint and 
that defendant No. 4 has no right or share in it, (bY and if 
for any reason the plaintiff is proved to have been dispossessed, 
he may be awarded possession over the same jointly with the 
defendants Nos. 1 to 3. The dispute is undoubtedly with regard 
to the tenancy and the claim of the plaintiff is contested by the 
defendants, 

No dowbt under the old Tenancy Act it used to be held by 
this High Court that a dispute between rival claimants to a 
tenancy is cognisable by the civil court, particularly when the 


- landholder is not a party to the proceeding. The Board of Revenue 


had expressed a contrary opinion. 

The present case however is governed by the new Tenancy 
Act (No. II of 1926) and the old rulings are not necessarily 
applicable. ae 

It is clear that the legislatur@has made drastic changes in the 

*p1928] 26 4 L T R. 431 
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tenancy law and the language of the relevant sections has been 
considerably altered so as to widen their scope very much. Under 
Section 99 of the Act a tenant who has been ejected or prevented 
from obtaining possession of any part of his holding otherwise 
than in accordance with: the provisions of this Act by his land- 
holder or any person claiming as landholder to have a right to 
eject him or any person claiming through such landholder or 
person, whether as tenant or otherwise, may sue the person so 
ejecting him or keeping him out of possession for possession and 
compensation. Section 121 provides that at any time during the 
continuance of a tenancy the tenant of a holding may sue the 
landholder, or any person claiming to hold through the landholder, 
whether as tenant or rent-free grantee,or otherwise, for a declara- 
tion of his right as tenant, and that in any such suit against the 
landholder or the person claiming to hold through the landholder, 
the landholder should be joined as a party. These Sections 
correspond to the old Sections 79 and 95. Section 230, which has 
not been referred to in the order of reference or in the rulings 
cited in the judgment, corresponds to the old Section 167 and 
provides in emphatic language that all suits and applications of 
the nature specified in the Fourth Schedule shall be heard and 
determined by the revenue courts and no courts other than the 
revenue courts shall, except by way of appeal or revision as 
provided in this Act, take cognizance of any such suit or appli- 
cation, or of any suit or application based on a cause of action 
in respect of which adequate relief could be obtained by means 
of any such suit or application. This Section is very wide and 
mandatory. So long as the suit or application of the nature speci- 
fied in the Fourth Schedule can be heard by the revenue court, the 
jurisdiction of the civil court is completely ousted. The question 
which we have to answer is whether the present suit is of a nature 
specified in that Schedule. It’ seems to me quite clear that the 
relief for edeclaration claimed by the plaintiff would fall within 
the four corners of Section 121 of the Act inasmuch as the 
defendants, although they had not claimed to be the landholder, 
certainly claimed to be tenants and therefore must be deemed to 
be persons claiming through the landholder. The relief for* posses- 
sion falls within the scope of Section '99 because here again the 
defendants are admittedly persons ‘claiming through Such land- 
holder or persons whether as tenant or otherwise’. It does not seem 
necessary that the defendants must set up a case of a special grant 
or special contract with the landholder er a subsequent 
, recognizance by him of their title, coupled with a denial 
of the plaintiffs title. To place this restriction on the 
expression used in this Section would be to limit the scope of 
the provisions by introduging new words into the sections. In 
Group B of the Fourth Schedule? serial Nos. 12 and 15 include 
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suits under Sections 99 and. 121 of the Act and. therefore maker 
Section 230 directly applicable.:. 

The Explanation: to Section:230-makes it. still- more’ Sane 
that the revenue court-alone would:have jurisdiction: to. entertain 1 
this -suit when adequate relief. could be igranted:by the.:revenue «7 
court, it being ‘immaterial. whether the relief asked for: is- or. is- ` 
not videntical ‘with «that: which : the. revenue:>court:. could shaves: 
granted. I may further. point outithat ardeclaration“ granted. dn. - 
favour of a:tenant*in the absence of: the landholder :may- lead.tom 
further litigationand need ‘not be absolutely finaland .conclusive: 
On the other-hand,-if. the suit ‘is institutedsin the-revenue court” 
and :the landholder:is‘ made a party:under the: provisions of Sec 
tion 121,'Sub-clause 742) the.dispute may be settled once’ for ‘all.! 
In‘ this -view: of -the ‘matter d- would shold that >this ‘suit ‘sis not: 
cognisable:-by the -civil -court:.and:that sthe:-plaint -ought»to-:be ' 
returned”’for ‘presentation to ziho teyeng court:: This “is: my.” 
answer“to the: reference:< 

MUKERJI, . J.—I ‘entirely agree:withamy- brother .Sulaiman’s 
remarks’. but:thaving cregard to thecimpertancesof -the seton) 
I would dike to add just:a few words of myvown::~ 

Thereccan “be no doubt: that:if: Section 230 of the Taney 
Act of (1926 excludes:the>suit sbefore:us-from:the icognizancezof: 
the civil court, the civilcourt will have-no right to hear it, 'on the:: 
simple ground that-all casesiof: civil:nature:should be heard by: iter. 
In order to: see whether thercase-fallslorsnot withinithe purview’: 
of Section.:230 "of the:Tenaney:Act, we shave::to: look ‘tothe - 
Schedule’:4: and :serialrNos:’ 12 and 15. These nunabets nein te : 
Sections:99 and 121 of the-Tenancy. Act.* ~ 

As. already~stated~by ‘my:~brother;-Sulaiman, :J., thezsuitvis 
partly one for a declaration’ of title that-the- plaintiff-is a co-tenant™ 
of ascertain holding with ‘the :defendants: ~The plaintiff- further: 
wants that:in-case it should be proved that hevis:out of possession;) 
he should be pur int joint: possession with the defendants: So: far '- 
as his suit is one: for declaration of title; we have to see if it is: 
covered-:by -Séction-121 of the Tenancy. Acts. That Section reads 
as follows +" 

Ct} At ‘any. time duringnthe continuance: of ‘antenancy- the < 
tenant of .a -holding «may-.sueathe.laridholder, or ‘any persons 
claiming to hold. through ‘the, landholder; whether as. tenant -or 
rent-free grantee or otherwise, for a declaration of his right as.. > 
tenant. 

(2) In any such ‘suit against the landholder any person claim- 

‘ ' ing to hold through the landholder may be joined as a party, 
and in any’such suit‘against a person claiming to hold through +- 
the landholder, the landholder ‘shall’ be joined as a- party. 

It will be noticed that-the:suit may ‘lie not only: against the“ 
landholder but'also against ~: 

any person claiming: to hold Cicousie. such: landholder;’ whether. < 
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© as atenant.or ..... 

The question then is whether the defendants, who are 
interested in denying the plaintiff’s title, are or not persons who 
. are claiming through the landholder. In my: opinion, when a 
person is admitted to be tenant of a holding, it must be taken 
that he is claiming through the landholder. He cannot claim 
otherwise than through the landholder. It is not necessary, 
therefore, that before the suit is instituted under Section 121, 
the defendant should have declared anywhere, either orally or 
in writing, that he was claiming through the landholder. The 
words “through the landholder” were put down because the 
classes of suits contemplated might include a suit which was 
directed not only against a tenant but also against people other 
than tenants. Those people would come under the words, “rent- 
free grantee or otherwise”. - The learned Judges who found diffi- 
culty in applying Section 121 of the Tenancy Act were of opinion 
that the words “claiming to hold through the landholder” implied 
a previous declaration of the character of the holding by the 
defendant. I respectfully differ from that opinion. 

So far as the suit relates to possession or joint possession, 
almost the same remarks apply if we read Section 99 in the same 
. light. The relevant portion of Section 99 reads as follows :— 


‘A tenant. .... prevented from obtaining possession of his 
holding... .. (a) by his landholder..... or (b) ‘any 
person claiming through such landholder.... . whether as 
a tenant or otherwise may sue the person ..... keeping him 


out of possession. 


Now let us see whether the case before us falls or not 
entirely within the purview of this language. The persons who 
are interested in keeping the plaintiff out of possession are ad- 
mittedly tenants. Being tenants, they are claiming, not through 
any title lreld in themselves, but through a title held by the 
landholder. There seems therefore to be no escape from the 
Janguage of Section 99 of the Act. 


As my learned brother has already pointed out, the amended 
Section relied on settled a great anomaly that existed under the 
Act of 1901, as interpreted by this Court. A suit by ‘a person 
who was admitted to be a tenant always lay in the «civil court. 
The successful plaintiff, after ‘going. through litigation in three 
courts, still found himself confronted with a difficulty if the 
landholder was not inclined to accept him as q tenant. He had 

_again to go through a campaign of litigation. To settle this 
anomaly, the language of Sections 99 and 121 have been very 
wisely widely put, so that, once for all the question of title might 
be settled to the satisfaction of the tenants and the landlord. That 
this idea was in the mind ‘of the legislature is made perfectly clear 
by Sub-section (2) of Section 121. It enjoins on the plaintiff 
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the duty of making the-landholder a party where the suit is 
against any person other than the landholder. The idea is that 
the landholder must be there, so that the question may be settled 
once for: all in his presence. 
I agree in answering the reference in the manner proposed 
by my brother Sulaiman, J. 
Banerji, J-—I agree with ithe view taken by my learned 
brothers. I only wish to add that for the purpose of deciding 
whether a revenue court or a civil court has jurisdiction to try a 
suit one has got to refer to Section 230 of the Agra Tenancy Act. 
The intention of the legislature appears to be perfectly clear as 
in Section 230 it is provided that no courts other than 4 revenue 
court shall take cognizance of any suit based on a cause of action 
in respect of which adequate relief could be obtained by means 
of any suit or application. A reference to Schedule 4, Group B 
serial Nos. 12 and 15 makes it clear that the revenue court could 
grant the’ relief which the plaintiff seeks by the present suit. 
The cause of action alleged by him is of such a-nature that no 
question can arise as to the jurisdiction of a revenue court grant- 
ing the relief the plaintiff asks ‚for. I agree with my learned 
brothers that Sections 99 and 1211. of the Agra Tenancy Act are 
wide enough to provide for the relief claimed by the plaintiff. 
By THE Court—The present suit is not cognisable by the 
civil court. We accordingly order that the court of the Addi- 
tional Munsif of Allahabad should return the plaint for presen- 
tation to the revenue court. ` As the defendants have been 
inconsistently raising the question! of jurisdiction in the two courts, 
we direct that both parties should! bear their own costs throughout. 
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MAUJI anp ANOTHER (Dejeud sis) $ 
VErSuUS . 
BHAGOLE AND ANOTHER (Plaintiffs) * 

Agra Pre-emption Act (XI of 1922), Sec. 12, Sub-cl. (3)—Preference 
—When plaintiff not entitled to—Relationship with vendors hus- 
bami but no common ancestor with vendor. 

“Where, in a pre-emption suit, the plaintiffs were related by 
marréage to the vendor’s husband but did not have a common 
ancestor with the vendor, beld, that plaintiffs were not:entitled 
to preference over the defendants under Sec. 12, Sub-cl. G) of 
the Pre-emption Act. 

Jagrup Singh v. Indrasan Pande, 24 A. L. J. R. 325 fiend 
to. Manrup Singh v. Mahadeo Kuar, S. A. 1632 of 1924, 
decided on March 5, 1925 followed. 

SEcoND APPEAL from a décree of H. J. Conutster Esq, 
District Judge of Jhansi, confirming a „decree of BABU KRISHNA 
Das, Munsif of Lalitpur. . °| . 

*S. A. 670 of 1927 
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€M. H. Farugi for the appellants. 

K. C. Carleton and Krishna Murari Lal for the respondents. 

The judgment of the Court was delivered by . 

SULAIMAN, J.—This is a defendants’ -appeal arising out of a 
suit for pre-emption. The pedigree is set forth in the plaint. 
The plaintiffs are the grandsons of Phul Singh, another grandson 
of whom was Jugal Kishore who is dead. The vendor is Mst. Sardar, 
his widow. Both parties are: co-sharers in the village, but 
the plaintiffs claim preference on account of their relationship 
with Mst. Sardar. The-lower appellate court has held that 
though the vendor, Mst. Sardar, was not related by blood to the 
plaintiffs-respondents, the latter have a preferential claim as 
against the defendants-appellants. The property held by the 
widow is a Hindu widow’s estate, and the learned Judge has 
thought that the plaintiffs, being related to her husband, have 
preference. He has conceded that if the property transferred by 
her were her self-acquired property of her stridhan, thè plaintiffs 
would not have come within the meaning of Section 12, Sub- 
clause (3). Now, in order to succeed, the’ plaintiffs must not 
only show that they are related to the vendor but must also show 
that they are descended from a common ancestor. The learned 
Judge has overlooked this portion of Sub-clause (3). Although 
the plaintiffs are in a way related to Mst. Sardar, namely, by 
marriage, they have not a common ancestor with“her. It there- 
fore seems to us that the plaintiffs do not come within the 
meaning óf- Section 12, Sub-clause (3) inasmuch as they have 
not an ancestor common with the vendor. 

Our attention has been drawn to the case de Jagrup Singh 
v. Indrasan Pande’. where the plaintiff, though related to the 
husband of one of the vendors, was given a decree. The judg- 
ment does not show that this point was specifically raised before 
the learned Judges,. and it seems that the respondent did not 
argue tltat the plaintiffs did not come within Section 12, Sub- 
clause (3) on that account. In an unreported case of Manrup 
Singh v. Mahadeo Kuar* by another Bench, of which one ‘of us 
was a member, it was held that descent from a common ancestor 
of the vendor’s husband was not the same thing as that from a 
common ancestor of the vendor, and that relationship by mar- 
riage with the vendor did not entitle the plaintiff to preference 
under Sub-clause (3). We agree with the latter pronounce- 
--ment. In our opinion the plaintiffs have no pastecence over the 
defendants. e 

The appeal is accordingly allowed, the deii of the courts 
below are set aside, and the suit is dismissed with costs in all 
courts. ; 


` r Appeal allowed 
124 A.-L. J. R. 325° s 
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PRIVY COUNCIL 
MULAYAM SINGE AND ANOTHER 


versus 
SHEORAJ SINGH AND oTHERS* 
Indian Evidence Act, Sec. 32, Cl. (+) and (6)—Pedigree—Admissi- 
_ bility of Panda’s and Jaga’s books. 

On matters relating to pedigrees, books of Pandas and Jagas 
containing entries relating to a pedigree are admissible in evidence, 
although having regard to their nature they should be received 
with extreme caution and with a measure of suspicion. 

APPEAL from two decrees of the High Court of Judicature 
at Allahabad. 

A. M. Dunne, K. C. and W. Wallach for the appellants. 

L. de’Gruyther, K. C. and B. Dube for the respondents. 


The question raised in this eppeal was one of pure fact 
relating to rival pedigrees: set up by the parties regarding the 
succession to the Kora Rustampur 2state in the Aligarh District. 
The respondents adduced in support of the pedigree set up by 
them certain books of Pandas and Jagas containing entries proving 
their case. The Subordinate Judze, relying on oral evidence 
adduced by the appellants in support of their pedigree and also 
upon the comparison of certain signatures, held the books to be 
forgeries. The High Court, however, thought it proper to make 
a critical examination of the actuzl books and of the evidence 
supporting or impeaching genuineness of the entries and after 
a most rigid scrutiny of these books came to the conclusion that 
the entries were undoubtedly genuine. Their lordships of the 
Privy Council affirmed the judgment of the High Court. The 
judgment is of general importance only in so far as’ it rules 
authoritatively that documents like Panda’s and Jaga’s books are 
admissible in evidence. Their lordships on this point observed 
as follows:— 

The admissibility of documeats of the class in question is 
not dgubted, although having regard to their nature it is proper 


that they should be received. with extreme caution and with ` . 


a measure of suspicion. 
i a Appeal, dismissed 
Hy. S. L. Polak—Solicitor for the appellants. 
Douglas, Grant and Dold—Sol:citors for the respondents. 
*P, C. A. 94 of 1927 
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SAIDUDDIN (Plaintif) 
° VETSYS 
- MOHIUDDIN AND ANOTHER (Defendants) * 
Mohammedan Law—Pre-emption—First demand—Validity of—Words 
“used must indicate clear intention to pre-empt. 

There is no prescribed formula for making the first demand 
but the words used must be such as to indicate a clear intention 
to pre-empt. 

Where, in a pre-emption suit, it was found that when the 

. Plaintiff heard of. the sale he immediately said: “I am pre- 

“emptor, I possess the right of pre-emption and shall pre-empt” 
and thereafter he went to his house, took money from his box 
and went to the vendee and made second demand on the same 
day in the afternoon, beld, that the first demand was perfectly 
valid and therefore plaintiff was entitled to a decree for pre- 
emption. 

SECOND APPEAL from a decree of D. C. HunTER Esq., Dis- 
trict Judge of Allahabad, confirming a decree of Basu, BRIJ 
Monan Lar, Munsif of East Allahabad. 

-~ §.-Majid Ali for the appellant. ; 

Kailas Nath Katju, Zabur Abmad and M. A. Aziz for the 
Dae meee 

: The judgment of the Court was sidliveted by 

SULAIMAN, J.—This is a plaintiff’s appeal arising out of a 
suit for pre-emption. There were three items of properties sold. 
One was`a house situated within a notified area to which the Act 
. does not apply, the second was zamindari property, and the third 
was another immovable property. It is admitted that the plaintiff 
_ had no right to pre-empt the third propefty. He had no doubt 

* a right under the Act to pre-empt the zamindari property and 
` he claimed to have the right to pre-empt the house under the 
Mohammedan law. If his claim for the house failed, the whole 
suit must fail because ‘of partial pre-emption. The learned Dis- 
trict Judge has held that he performed the second demand under 
the Mohammedan law validly but that he failed to perform the 
first demand as required by the Mohammedan law. e He has 
accordingly dismissed the whole suit. 

The plaintiff stated that when he heard of ethe sale he 

immediately said: 
"I am pre-emptor, I possess the right of pre-emption and shall 
pre-empt. 

Thereafter’ he went to the house and toédk money from his 

box and went to the vendee and made the second demand on the 


same day in the afternoon. The learned Judge seems to think, 


_ that there was some interval of time- between the first and the 
second_demand and therefore ghe fact of the second demand 
*S. A. 950 of 1927 
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having been made cannot cure any defect in ‘the ETT of the 
first demand. 

We however think that the first demand was perfectly valid. 
There is rio prescribed formula for making the first demand but - 
the words used must.be such as to indicate his clear intention to’ 
pre-empt. Mr. Amir Ali in his book (Mohammedan law, Vol.1, 
24th edition) has quoted the text of the Hidaya in the following 
words: — 

Thus if a person were to aiy I have claimed my shufa, or I 
shall claim my shufa or I dò claim my shufa. All these are 
good, for it is the meaning and not the style or mode of expres- 
sion which is here considered; But if he were to say to the 
purchaser, I am the Shafi or pre- emptor, it would be void. : 

In the present case the plaintiff did not merely say that he 
was the pre-emptor which would) be a mere statement of fact, 
but he added that he would claim pre-emption. In our opinion 
the whole tenor of his announcement was intended to convey 
the idea that he was making thé demand there and then and 
would claim pre-emption. He had undoubtedly one year to sue 
in a court of law. 

None of the cases which havel Gica cited before us are these: 
fore in point for here-there was clear assertion of the claim of pre- 


* emption. i 


The plaintiff is accordingly entitled to a decree for pre-emp- 
tion of the house and the property situated outside the notified 
area but not to the zamindari- property situated within the noti- 
fied area. He must pay the proportionate price. 

It is admitted on both sides that about 1 bigha, 8 biswas of 
land out of 5 bighas sold are situcted outside the notified area 
which the plaintiff cannot pre-empt. It is also admitted that 


the value of the house is half of the total consideration, that is, `` 


“Rs.150. It follows that the value of the property situated outside 
the notified area is Rs.108. We/eccordingly allow this appeal 
and setting. aside the decree of the!court below decree the plaint- 


_ iff’s claim for pre-emption of the house and the property situated 


outside the notified area on paymenz of Rs.258 within six weeks 
from this date. If the amount is! paid within the time allowed, 
the plaintiff will have his costs in! all courts. If the amount is 
not paid within time, the suit will stand dismissed with costs. 


Appeal allowed 
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BHAGWAN DAS LACHHMI NARAIN (Plaintiff) 
versus 
BENGAL NAGPUR RAILWAY (Defendant)* 
Railways Act (IX of 1890), Sec. 77—Notice of claim for damages— 
“Deterioration”, includes loss in vahie of goods consigned owing 
to delay in delivery. 
$ The word “deterioration”? as used in Sec. 77 of the Railways 
Act does include a loss in the value of the goods consigned 
owing to a delay in delivery. 
Madras Ry. Co., Lid. v. Govind Rau, 1. L. R. 21 Mad. 172, 
Indian General Navigation and Ry. Co. v. Harcharan Das, 
15 I. C. 12 and East Indian Ry. Co., Ltd. v. Diana Mal Gulab 
Singh, I. L. R. § Lahore 523 referred to. 
Civi. Revision. from an order-of S. ZmLuR RAHMAN, 
Judge of the Court of Small Causes of Deoria. 
A. P. Pandey for the applicant. 
B. Malik for the opposite party. 
The judgment of the Court was delivered by 
Mukerji, J.—This is an application in revision against the 
decree of the Judge, Small Cause Court and arises under the 
following circumstances. 


The applicant firm indented some rice from a place called © 


Burdaura served by the Bengal-Nagpur Railway. The. goods 
were consigned to where the applicant lived, namely, Deoria 
in the district of Gorakhpur. Unluckily, the railway receipt 
was made out to show that the goods were sent to a place called 
Jalalpur. In spite of this fact, a part of the consignment arrived 
at Deoria, nobody could tell how, on April 14, 1927. It was not 
till May 8, 1927 that the remaining portion of the consignment 
was received in Deoria and handed over to the plaintiff. The 
plaintiff- applicant, thereupon, brought his suit out of which this 
application has arisen to recover certain amounts of money includ- 
ing a sum of Rs.230 as damages. The claim for damages was 
based on the allegation that by the time the goods arrived, the 
market for the goods (rice) fell and the plaintiff suffered a loss. 
The claim on this point was met on two grounds, namely, 
there was in fact no loss, there being no fall in the gnarket-value 
and that, in any case, the plaintiff was bound to give a notice 
_ under Section 77 of the Railway Act before instituting a suit. 
This part of the claim has been dismissed on both the grounds. 
If I had thought that the suit could be nfaintained without a 
notice, I would have sent back the case for a retrial on the 
ground that the learned Judge was prejudiced by the fact that 
the plaintiff had not furnished any particulars of his claim for 
damages along with the plaint, Nobody has asked the plaintiff 
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to furnish particulars and this omission on the plaintiff’s part 
should not have been the cause of, dismissal. 

Section 77 of the Railway Act requires that ~ 

where a person claims compensation for..... deterioration 

..... of goods delivered to! be carried ...... 
the would-be plaintiff shall prefer; < claim in writing within six 
months of the date of the delivery of the goods for carriage by 
the railway. The contention of: the respondents is that the 
deterioration would cover the fall in, the market-value of the goods 
concerned. There-seems to be a conflict of opinion among the 
authorities on this point. .A. Madras case, viz., Madras Railway 
Company, Limited v. Govind Rau' and a Lahore case, Indian 
General Navigation and Railway|Co. v. Harcharan Das’ held 
that the word “deterioration” would include a loss in the market- - 
value of the property and not only a depreciation in the quality 
of the goods. In a more recent case, East Indian Railway Co., Ltd. 
v. Diana Mal-Gulab Singh’ the Lahore High Court held a contrary 
view, but it does not appear that;the previous case in the same 
court ‘had been brought to its notice. 

A surer guide in the meaning of the word is furnished by 
the New English Dictionary of! Murray. There, the word 
“deterioration” is shown as bearing zhe import of impairment of 
quality or value. : | 
. It appears to me that cases of laze delivery must be occurring 
very often with the railways and,'in such circumstances, parties 
to the consignment would be prone to claim compensation. If 
the authors of the Railway Act were anxious to provide for loss, 
destruction etc. of the goods in transit, there was ‘no reason why 
they should forget to provide for the loss of the-value of goods 
owing to delay in delivery. I am of opinion that “deterioration” 
does include a loss iù the value of the goods consigned owing to 
a delay in delivery. . 

The result is that the applicaticn fails and it is hereby dis- 
missed with costs. D l 

i Application dismissed 
L-L. R. 21 Mad. 172 *is 1. C. 12 "L L. R. 5 Lahore 523 
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OJHA GURDIAL SINGH .(Plaintiff) 
a versus - - 

; ARJUN SINGH and otHers (Defendants) * 

Agra Pre-emption Act (II of 1922), Sec. 19—Interpretation of— 
Ex parte pre-emption decree—Subsequent acquisition by vendee of 
interest equal to plaintiffs—Effect of. 

In a pre-emption suit filed on July 7, 1924 an ex parte decree 
- was passed against vendees on July 31, 1924. Subsequently, 
the court being satisfied that good cause had been shown, restored 
the suit on January 10, 1925. After that the vendees obtained 
a gift of a share in the village which placed them on the same 
. footing as. the plaintiff. Held, that there is nothing in the 
language of Sec. 19 of the Agra Pre-emption Act which would 
indicate that the decree passed by the court of first instance 
must be a subsisting decree up to the time when the loss of the 
plaintiff’s right occurs. The mere fact that for some reason 
or other the previous decree has been set aside and the suit 
restored would not take away the case out of the scope of 
Sec. 19 of the Act. The vendees were therefore not entitled to 
take advantage of the gift taken by them subsequent to the 
date on which the plaintiff succeeded in obtaining the ex parte 
decree. 
Ram Saran Das v. Bhagwat Prasad, [1929] A. L. J. R. 290 
-- referred to. 5 
SECOND APPEAL from a decree of P. K. Ray Eso., District 
Judge of Mainpuri, reversing a decree of Panprr Kanuatya LAL 
NAGAR, Additional Subordinate Judge of Mainpuri. 
S. P. Sinha for the appellant. 
Saila Nath Mukerji for the respondents. 
The judgment of the Court was delivered by 
SEN, J.—This is a plaintiff’s appeal arising out of a suit for 

, pre-emption. The sale deed was executed on July 7, 1924. At 

first an ex parte decree was passed against the defendants-vendees 

on July 31, 1924. Subsequently an application for setting aside 
the ex parte decree under Order 9, Rule 13 of the Civil Procedure 

Code was presented because there was no personal service, on the 

defendants. The court was satisfied that good cause had been 

shown and the ex parte decree was set aside, and the suit was 

restored on January 10, 1925. After that, on April 28, 1925, 

the defendants obtained a gift of a small share in the same village 

which placed them on the same footing as the plaintiff. The court 
of first instance *decreed the- suit on December °14, 1925 but the 
appellate court has dismissed it. The lower appellate court has 
held that by virtue of this gift the defendants were entitled to 
defeat the plaintiff’s suit altogether. 

It has now been held by a Full Bench of this Court in the 
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case of Ram Saran Das v. iigus Prasad’ that a gift taken by 
a vendee during the pendency of the suit which has the effect of 
depriving the pre-emptor of his right to be substituted in. place 
of the vendee at the time when the decree is to be passéd is a good 
defence to the suit under Section 19 of the Act. That, Section, 
however, has a further provision that where 4 decree for pre- 
emption has been passed in favour of a plaintiff, whether by a 
court of first instance or by an appeal, the right of such plaintiff 
shall not be affected by any transfer or loss of his interest 
occurring after the date of such idecree. 

The question before usis! whether this provision would 
govern a case where an ex parte decree has been obtained by the 
plaintiff once but that decree has been set aside by the same court. 
It is noteworthy that the tense used in this portion of the Section - 
is the present perfect tense, and we think that it would certainly 
cover the case of an ex parte decree once passed even though it 
has been set aside subsequently. . 

When an ex parte decree is passed ‘the defendant has two 
courses open to him. He may either apply to the court under 
Order 9, Rule 13 of the Civil Procedure Code and if he shows 
good cause as required by that Rule he may have the decree set 
aside. Or he may appeal from the ex parte decree and may on 
the same ground ask the appellate court to set it aside. 

In one case the suit will be restored to its original number 

“and in the other it would be remanded by the appellate court. 
In either case the ex parte decree would have been- the same. 
Tt seems to us that in- the case where the suit has been remanded 
on a reversal of the ex parte decree, there can be no doubt that 
nothing which happens subsequent to the ex parte decree would 
prejudicially affect the right o= the plaintiff. The same 
principle will apply to a case whe-e a decree has been set aside 
by the first court itself.. There is'nothing i in the language of this 
Section which would indicate that che decree passed by ‘tthe court 
of first instance must be a subsisting decree up to the time whén 
the loss of the plaintiff’s right occurs. We think that if once 
such a decree has, been. passed, |rothing which happens after 
that date can affect the rights of the parties. The mere fact that 
for some reason or another the previous decree has been set aside 
and the suit restored would not teke the case out of the scope 
of Section 19 of the Agra Pre- -emption Act. 
-We are therefore clearly of opinion that in the present case 
the vendees are not entitled to take advantage of the gift taken 
by them subsequent to July 31, 1924 on which the plaintiff 
succeeded in obtaining “a decree for pre-emption”. 


We accordingly allow this appeal and setting aside the decree 
of ‘the lower appellate court degree the plaintiff’s suit for pre- 
711929] A. L. J. R. 290 
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emption on payment of Rs.4,500 within two months from this Cva 


date. The parties will be entitled to costs in proportion to — jg95 


success and failure. If the amount is not deposited within the — 
time allowed, the plaintiff’s suit will stand dismissed with costs OJ 


GURDIAL 
in all courts. SINGH 


Appeal allowed 
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DWARKA PRASAD AND ANOTHER (Defendants) Cvt 


versus 1929 
OJHA DARIAO SINGH (Plaintiff )* zal l 


~ April 12 
Tenancy Act (II of 1926)—Provisions of—Order of remand passed 
by District Judge in appeal—No appeal lies to High Court. a a d 
The Tenancy Act (III of 1926) does not provide for an , 
appeal against an order of remand passed by a District Judge 
in appeal. i 





First APPEAL from an order of Panpir Rup KISHAN AGHA, - 
District Judge of Mainpuri. 


Uma Shankar Bajpai and Jwala Pesta Bhargava for the 
` appellants. 


M. L. Agarwala for the respondent. 
The judgment of the Court was delivered by 


Kine, J.—This is an appeal against an order of remand of Kina, J. 
a District Judge in appeal which was filed before him against a 
decree of an Assistant Collector. 


A preliminary objection has been taken by Dr. Agarwala 
that the Tenancy Act III of 1926 does not provide for an appeal 
against an order of remand passed by a District Judge in appeal. 
Under Section 240 of the Tenancy Act no appeal lay from any 
decree or order passed by any court under the Tenancy Act 
except as provided -by the Act. Section 242 provides that an 
appeal shall lie to the District Judge from the decree of an 
Assistant Collector in certain suits. -The present suit was one of 
those. We cannot find any provision in the Tenancy Act which 
allows an appeal to this Court from an order passed by a District 
Judge in appeal. We, therefore, allow the preliminary objection 
and dismiss the appeal with costs. 

E , Appeal dismissed 
*F, A. F. O..88 of 1928 
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JAI JAI RAM AND OTHERS (Plaintiffs) 
VETSUS 
JANKI anp oTHERs (Defendants)* < 


April 15 Appeal—Right of, not a matter of procedure but a substantive right— 





Boys, J. 


BENNET, J. 


Bennet, J. 


Enforcement of new Act, effect of—Agra Tenancy Act (II of 
1926), Sec. 271, Expl. I. | 
Plaintiffs, claiming to be exproprietary tenants, sued defend- 
ants for ejectment under Sec. 58 of the Agra Tenancy Act 
(II of 1901), alleging that the latter were their sub-tenants. 
The Assistant Collector dismissed the suit on the ground that 
the defendants held as khudkasht. Plaintiffs having appealed to 
the District Judge, defendants raised objections. The District 
Judge beld that under Sec. 271, Expl. II, Act III of 1926, a 
question of proprietary right did not include the question 
whether land in the actwal possession of a proprietor 
thereof was-held by such proprietor as his sir or khudkasht or 
as a tenant or sub-tenant anc therefore the appeal lay to the 
Commissioner and not to him. Held, that according to the Privy 
Council ruling in Colonial Sugar Refining Co., Lid. v. Irving, 
[1905] A. C. 369 an appeal should be to the court to which 
an appeal lay-at the time the suit was filed, i.e., to the court 
of the District Judge. i ` 
An appeal is a mere continuance of the original proceeding 
initiated by the filing of the plaint, and the right to continue 
that proceeding by way of ar appeal cannot be affected by a 
new Act unless that Act expressly makes provision to that 
effect. Rama Singha v. Shankar Dayal, 26 A. L. J. R. 998 
followed. ; 
REFERENCE under Section, 267, Act III of 1926, from 
MAHARAJ SINGH Esg., Commissioner of Allahabad Division. 
` The parties were not represented. 
The judgment,of the Court was delivered by 
Bennet, J.—This is a referenze by the Commissioner of the 
Allahabad Division under Section 267, Act III of 1926, on a 
question of jurisdiction. The suit in question was brought by 
the plaintiffs, who claimed to be exproprietary tenants of a hold- 
ing, and, they sued the defendants for ejectment under Section 58 
of the Agra Tenancy Act, II of 19C1, alleging that the defendants 
were theiresub-tenants. The defendants claimed to hold as 
khudkasht and not as sub-tenanzs. The Assistant Collector 
decided that the defendants held tae land as khudkasht and not 
as sub-tenants of the plaintiffs,'end he dismissed the suit on 
these grounds. The plaintiffs filec an appeal against this order 
in the court of the District Judge of Cawnpore. The respondents 
objected that an appeal did not lie to the District Judge. The’ 
District Judge held ‘that under Section 271, Explanation II, 
Act IH of 1926, a question o, proprietary right did not in- 
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clude the question whether land in the actual’ possession Crm 
of a proprietor thereof was held by such proprietor as his sir or pz 
khudkasht or as a tenant or sub-tenant, and accordingly he held 
that no question of proprietary right was raised in the appeal Ja Jas Ram 
in his court, and therefore the appeal lay to the Commissioner 
and not to the District Judge. It is clear that under Act II of 
1901 an appeal in the present case would have lain to the Dis- Bernet, J. 
trict Judge, because there was no proviso in that Act similar to 
Section 271, Explanation II, Act III of 1926. The sole question 
is whether the procedure for the appeal should be under Act II 
of 1901 or under Act III of 1926. It has been laid down by a 
Full Bench of this Court in Rama Singha v. Shankar Dayal that 
an appeal is a mere continuance of the original proceeding initiat- 
ed by the filing of the plaint, and the right to continue that 
proceeding by way of an appeal cannot be affected by a new 
Act unless that Act expressly makes provision to that effect. 
Right of appeal is a substantive right and not a matter of pro- 
cedure. The District Judge has doubted the application of this 
ruling to the present case, and he considers that its application is 
_ limited to a case where the new Act provides no appeal at all. 
But in the ruling quoted reference is made to the case of the 
Colonial Sugar Refining Company Limited v. Irving’. 

In that case ordinarily an appeal lay to their Lordships of 

_ the Privy Council from an order of the Supreme Court. While 

- the matter was pending in that Court, the law was amended so 

as to allow an appeal to-the High Court. Their Lordships of 
the Privy Council held that the new Act could not deprive the 
party of his right to appeal to the Privy Council. 

The present case is similar to the Colonial Sugar Refining 
Company Limited v. Irving’. As it is also a case where a new 
Act is changed, the court to which the appeal lies is the court 
of the District Judge. We consider, therefore, that according 
to the Privy Council ruling an appeal should lie to the court 
to which an appeal lay at the time the suit’ was filed, i.e., 
to the court of the District Judge. We accordingly return this 
reference, and we direct the District Judge to admit this appeal ` 
under its original number and dispose of it according. to law. A 
copy of this order will be sent to the Commissioner, and the record 
will be sent direct to the District Judge. Costs will abide the 
result. Out 

126 A. L. J. R. 998 . °[1905] A. C. 369 
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April 16. Indian Evidence Act- (1 of 1872), Secs. 91 and 92—Provisions of— 
n ` Written and registered contract of mortgage—Alleged oral agree- 
ANERJI, J. 
Kine, J. . ment varying terms of-—Evidence—Inadmissibility of. 

_ Evidence in ‘proof of an alleg2d oral agreement, contradict- 
ing or varying the terms of the written and registered contract 
of mortgage, is wholly inadmissible under the provisions of 
Secs. 91 and 92 of the Indian Evidence Act. Accordingly 
oral evidence to prove that though the deed provided for pay- 
ment of interest compoundable | yearly only simple interest was 
really agreed to be paid was inadmissible. 

Fist APPEAL from a decree ‘of M. S. IFTIKHAR Husain Esa., 
Subordinate Judge of Budaun. 
Iqbal Abmad (for whom S. N | Gupta). for the appellant. 
Mushtaq Ahmad for the respondents. 
The judgment of the Court was delivered by 
Kine, J.—This appeal ‘arises out of a suit for the recovery of 
the mortgage money ‘due upon a:mortgage deed executed on 
July 20, 1914 as security for the sim of Rs.2,000 advanced by 
the plaintiff to one Wahabuddin. ‘In the mortgage deed itself 
the interest agreed upon between tke parties was stated to be 
one per cent per mensem, compount able yearly. ` 
The only question for decision lin this appeal is whether the 
court below was right in decreeing only simple interest at the 
rate of one per cent per mensem, in ccntravention of the terms of 
the mortgage deed. . f 
In our opinion the court below was clearly wrong'in ad- 
mitting evidence of an oral agreement modifying the terms of 
the written contract between the parties. The defendants’ case 
was that, as a matter of fact, the contract between the parties 
relating to interest was that only simple interest should be paid. 
at the rate of one per cent per mensem, but in the bond it was 
entered that the interest should be pomapeundable annually, and 
this stipulation : 
was caused to be ane: ‘merely by way of precaution for the 
sake of arn satisfaction of the creditor. In reality it was 
agreed that merely simple interest would be paid. i 
The plaintiff denied the alleged oral agreement about simple 
interest, and maintained that compound interest was agreed upon, 
as stated in the bond. The parties produced witnesses in support 
of their respective allegations. The:court below has disbelieved 
the oral evidence, finding that neither side has been able to pro- 
duce reliable evidence on this point. The court has, however, 
been much impressed by the fact ‘thit 17 months and three days 
*F. A. 241 of 1926 


< ~ ON 





‘Ring, J. 


` 
j - f 

i 

! . 

i 


e . 
` l . 


A LI J.R “HIGH COURT — 867 


after the execution of the deed-the mortgagor made a payment Cym 
-of Rs.490 and this payment was credited, Rs.340 on account of 455 
interest and Rs.150. on account of principal. This is shown by 
an endorsement on the mortgage deed itself. The court finds Bman Lar 
that as 17. months’ interest was due, and as-the interest, if cal- spur Azz 
culated as simple interest, would amount to exactly Rs.340, and 
as this very sum was credited towards interest on that date, it 
may be inferred that the defendant is correct in stating that, 
as a matter of fact, the agreement between the parties was for 
simple interest only and not for compound interest as set forth 
in the mortgage deed. On this ground the learned Subordinate 
Judge has decreed only simple -interest instead. of compound 


interest.. 








King, J. 


In the first place, we think it is clear that all the evidence 
in support of the alleged oral agreement is absolutely inadmissi- 
-ble under the provisions. of Sections 91-and 92 of the Indian 
Evidence Act, 1872. If the defendant alleges that the parties 
-never did-agree to compound interest, but only to simple interest, 
then all evidence in support of his allegation i is excluded by Sec- 
tion 91. If his case is that he agreed i in writing to pay compound 
interest, but the parties entered into a simultaneous oral agreement 
that only simple interest should be paid, then all evidence-of that 
alleged oral agreement is excluded by Section 92. Upon any view 
of the case, therefore, the evidence in proof of the alleged oral 
agreement, contradicting or varying the terms of the written and 
registered contract of mortgage, was wholly inadmissible. Such 
evidence should, never have been recorded. 


“ Even if such evidence were held to be admissible, it is quite 
insufficient, in our opinion, to prove the defendants’ case. The 
defendants’ witnesses were-held by the court below to be untrust- 
worthy and we see no‘reason to dissent from that view. The 
mere fact that Rs.340 were credited by the mortgagee towards 
-interest 17 months.and 3 days after the execution of the mortgage, 
does not, in our opinion, prove’ conclusively that the mortgagee 
admitted that only that amount of interest, and no more, was 
due upon that date. The plaintiff’s own evidence is to the effect 
that, in accordance with the instructions of his debtor, he credited 
Rs.150 towards principal and Rs.340 towards int®rest but no 
account was taken of the amount of interest due upon that date. 
He -never accepted Rs.340 in full discharge of all liability for 
interest up to the date of payment. We see ng reason to disbelieve 
the plaintiff. 


We hold reke that the learned Subordinate Judge had 
no jurisdiction for disallowing compourid interest. 


We accordingly allow the,appeal and amend the decree of 
the court below by~-substituting compound interest at the rate 
of one per cent per mensem, compoundable yearly, instead of 
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simple interest at one per cent per mensem. Let a decree be 
prepared accordingly. Six months’ time from today will be 
allowed for payment. The appellant will get his full costs in 
both courts. f 


Appeal allowed 
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GAJADHAR anD oTHERS (Defendants) 
versus 
CHUNNI LAL anp ortHers (Plaintiffs)* 

Civil Procedure Code (V of 1908), Sch. II, Para. 5—Arbitration— 
Dispute referred to by parties’ consent—Arbitrator nominated by 
plaintiff absenting himself—Substitution by fresh appointment— 
Validity of-—When defendant estopped from questioning award. 

Where the parties agreed to refer their dispute to three 
persons appointed by them as arbitrators and later on the 
arbitrator nominated by the “plaintiff having absented himself, 
another person proposed by the plaintiff was substituted by the 
Court and the defendants adduced evidence before all the three 
arbitrators who ultimately made an award in which the person 
nominated by the defendants ‘did not join, held, that-as a pro- 
position of law the defendants were entitled to see whom the 
plaintiffs were going to substitute and to decide whether they 
would agree to submit to the’ new arbitration board, but as the 
defendants never took any exception to the new appointment, 
they were estopped from questioning its validity after the 
award had gone against them.. 

Civ. Revision from an order of Basu Briy BEHARI Lat, 
Munsif of Mainpuri. 

Baleshwari Prasad for the applicants. 

Narain Prasad Asthana for the opposite parties. 

The judgment of the Court was delivered by 

Muxerji, J—This is an application to revise an prder of . 
the learned Munsif of Mainpuri, dated July 4, 1927, by which he 
accepted an award and directed that a decree be framed in terms 
of it. 

Tt appears that the plaas before us, the defendants in 
the suit, and the plaintiff, agreed to refer their differences to the 
arbitration qf three gentlemen. The plaintiff nominated one man 
as his arbitrator. The defendants nominated one man as their 
arbitrator and the parties jointly nominated a third arbitrator, 
whom they called umpire. “A réference was made and after a 
certain stage, Mr. ‘Ram Sahai who had been nominated by the 
plaintiff, absented himself. The plaintiff then went before the 
court and stated that his arbitrator had left the locality, that 
there was no knowing when he was coming back and that he 
proposed that one Mr. Ganga Sahai should be appointed as 
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his arbitrator. The learned Munsif, ordered that: the name of .Cvn 
Mrz Ganga Sahai -be substituted in the order of reference for Is 
Mr..Ram Sahai. He said-that he passed’ this order subject to any  —— 
“legal objection that might be’ taken ‘by the defendants. ‘The Gasapuax 
arbitration proceeded. The defendants adduced their evidente Vt, Lat 
before all the three arbitrators including Mr. Ganga Sahai — 
and, ultimately, the majority made an award in which the Mukerji, J. 
gentleman nominated by the defendants as their arbitrator did 

not join. When the matter came up before the learned Munsif, 
objections were taken to the award by the defendants -and one 

of the objections was that the appointment of Mr. Ganga Sahai 
contravened the provisions of Paragraph 5 of the Second Sche- 

dule of the Civil Procedure Code. The learned Munsif held that 
Paragraph 5 had no application and having dismissed the objec- 

tions, passed the ordet already mentioned. 

In this Court, it has been contended that the appointment 

of Mr. Ganga Sahai was ‘illegal, inasmuch as the defendants had 

no previous notice of the appointment. 

` As a proposition of law, we may be prepared to concede 

that although Mr. Ganga, Sahai was a nominee of the plaintiff, 

the defendants were entitled to see whom the plaintiff was going 

to appoint and to decide, for themselves, whether they would 

agree to submit to an arbitration, by the Board of which 

Mr. Ganga Sahai was one of the members. . But the conduct of 

the defendants-in this case shows that they never took any ex- 
ception to the appointment of Mr. Ganga Sahai. They adduced 

their -evidence and acted as if that gentleman had been legally 
appointed and it was only after the award had gone against them, 

that they took exception ‘to it. In our opinion, ‘the defendants 
-are estopped from questioning the validity -of the appointment. 

In the result, the application fails and it is hereby dismissed with 

costs, e m4 


we Application dismissed 


_ ISHRI SINGH (Plaintif y ‘ 


versus one 
TEJBIR SINGH (Defendant)* ° 1929 


` A Tenine’ Act (II of 1901), Sec. 159—Suit by lambardar for arrears — 
of revenue—Burden- of proof—Whether onus on’ plaintiff to prove Abril 30 


collection of arrears and - Sa ‘of amount claimed from his Nims 


NIAMAT- 
„pocket. ULLAH, J. 


Plaintif and P were full- kiore and members of a Benner, J. 
joint family up to end of 1327F when a partition took place by 
a registered degd -which provided that the parties would pay 
their revenue sepagately and- realize their rents from their 
separate tenants. No _ provfion was made for arrears of rent 
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Isar! SINGH 


v 
Teyam SINGH 


due before the partition. :Plaintiff, who was the lambardar 
of the mahal in which he and his brother were sole co-sharers 
and who continued to be.'lamkardar for both of the parties 
of the whole mahal until 1331F when defendant was appoint- 
ed lambardar for his pattı, paid, during the years in suit 1328, 
1329 and 1330F, the share; of revenue due from defendant as 
well as his own share, the ‘defendant having neglected to pay 
his own share. In plaintiff’s suit under Sec. 159, Act II of 
1901, brought subsequently, for recovery of those payments, 
held, that Sec. 159 does not state that the arrears of revenue 
claimed should have been paid by the lambardar from his pocket. 
On the contrary it merely :states-that a lambardar may sue a 
co-sharer for arrears of revehue payable to Government through 
the lambardar by such co-sharer. The onus did not lie on the 
plaintiff to prove his collection of arrears. 
Dharam Pal v. Madan Mohan, [1892] 12 A. W. N. 72 
referred to. 
SECOND APPEAL from a decree of R. L. Yorxe Esq., Dis- 


“trict Judge of Bulandshahr, confirming a decree of Basu MAHTAB 


Bennet, J. 


SincH, Assistant Collector, first class of Bulandshahr. 


M. L. Agarwala and K. N. Laghate for the appellant. 

Peary Lal Banerji and S. N. Seth for the respondent. 

The jidgment of the Court was delivered by 

BENNET, J.—This is a second appeal by a plaintiff lambardar 
whose suit for arrears of revenue:!under Section 159 of the former 
Agra Tenancy Act, Act II of 1901, has been dismissed by both 
the lower courts on the ground that the plaintiff had not proved 
that the amount of revenue which he paid on behalf of the 
defendant was paid from his own pocket. The plaintiff and 
defendant are full brothers and were members of a joint Hindu 
family up to the end of 1327F, when a partition took place 
by a registered deed ‘dated April 14, 1920. This deed provided 
that from that date the parties. would be entirely separate and 
would realise their rents from their separate tenants and would 
pay their revenue separately. : Kuras were prepared and the 
property was divided plot-by plot. No provision was made in 
the deed for arrears of rent due before the partition which would 
be collected subsequent to the partition. Ishri Singh, the plain- 
tiff, was the lambardar of the mahal in which he and his brother 
were the sole co-sharers, and he. continued to be lambardar for. 
both of the pattis of the whole mahal until 1331F, when the 
defendant-respondent was appointed lambardar for his patti on 
March 13, 1924.° It is found, by the lower appellate court 
and admitted that during the years in suit 1328, 1329 and 1330 
Fasli the plaintiff-appellant paid’ the share of land revenue due, 
from the respondent-defendant as well as his own share. The ` 
deed had provided that the defendant-sespondent would pay his 
own share of revenue but he neglected to do so and the plaintiff- 
appellant as lambardar was bound to make the payment in the 
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first instance. The plaintiff-appellant has now: sued under Sec- Cwn 
tion 159, -Act II of 1901 to recover those~ payments of land 929 
revenue which he made on behalf of the defendant-respondent 
The first issue framed by the trial:court was—did the plaintiff Isar Sun en 
pay the amount claimed from his own pocket? The lower tejem Son 
appellate court has found as a fact that there were arrears out- 
standing at the beginning of 1328F, which amounted to Rs. 2,133 
of which Rs.212 were time-barred, and the plaintiff had decree 
for Rs.241. There was therefore at--that date a sum of 
Rs.2,162 realisable arrears, of which during the year 1338F, the 
plaintiff admittedly -realised Rs.316 -odd for arrears of previous 
years including a sum of Rs.29-6-6 which definitely belonged to 
the defendant. The plaintiff therefore should have paid defend- 
ant Rs.143-9-6 plus Rs. 29-6-6, i.e., Rs. 173. No further facts 
were proved in regard to collection of arrears. The sum claimed 
as land revenue lambardari dues and cesses for the three years 
in suit is Rs.402-8-@ per annum, total Rs.1,207-8-0 principal. 
It is obvious that the evidence produced merely shows that a 
very small sum of arrears was collected by the plaintiff and by 
no means a sum equal to the land revenue admittedly paid by 
the plaintiff on behalf of the defendant. The question which 
-we have to consider is whether under the circumstances of this 
case the onus lay on the plaintiff to prove his collection of arrears 
and to prove whether he had paid the whole sum claimed out of 
his pocket., It is to be noted that after the partition the plaintiff 
had no duty.or right to make collections from tenants on 
behalf of the defendant, nor-is it found by the lower appellate 
court hat he did make any such collections for the years in suit. 
The lower appellate court has relied om a ruling reported in 
Dharam. Pal v.. Madan Moban? and the lower appellate court has 
quoted the heading which states 
in a sujt by a lambardar against a co-sharer to recover the co- ' 
sharen’s portion of Government revenue paid by the lambardar, 
it lies upon the plaintiff to show that he had in his capacity 
of lambardar exercised due diligence in he collection of rents. 
But the ruling states 
in the village the lambardar only - had power to collect 
z the rents. Out of those rents it was his duty to pay, 
. so far as they would go, the Government revgnue and 
the village expenses. In the present- case it was for the 
lambardar to show that he had performed his duty as lambardar, 
-and that, notwithstanding the exertion by him of due diligence, 
he was unable to collect sufficient rents with which to discharge 
the Government revenue. 
.The present case differs TRETEN from this ruling, - 
_ because in, the present case owing to the partition the lambardar | 
plaintiff no longer had any power to collect rent out of the 


patti of the defendant. would be extending the principle 
"teaa 12 A. W. N. 72 
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of this ruling much too far to szy that in the present case the 
lambardar should have proved what were the amounts of arrears 
of rent he had collected during the years in suit for years prior’ 
to the partition. The lower appellate court is wrong in stating 
that the defendant could not sue the plaintiff for arrears of 
profits since there had been no question of profits between those 
parties at all prior to the partition, On the contrary after the 
partition it was open to the defendant to bring a suit against = 
plaintiff claiming his share of profts from these arrears for year 
prior to the partition. In suck a suit the lambardar ald 
naturally be required to produce all evidence in his possession 
in regard to his collections, and if he did not do so it will be open 
to the court to draw the presumption that he had collected those 
arrears in full. But it does not eppear reasonable to expect the 
lambardar in a suit like the present to produce evidence of arrears 
he had collected on account of years prior to the years in suit. 
In the written statement it is not clearly pleaded that the plaintiff 
had paid the amount of revenue from the collections of arrears, 
it is merely stated that he had collected rent from tenants 
without stating whether it was for the years in suit or arrears of 
previous years. It appears therefore that the attention of the 
plaintiff was not drawn to the fact that the court expected him 
to prove the amount of arrears he had collected. Nor do we 
consider that it is necessary that ir a case like the present such a 
burden of proof should be thrown on the plaintiff. Section 159 
does not state that the arrears of revenue claimed should have 
been paid by the lambardar from his pocket. On the contrary, 
it merely states 

a lambardar may sue a codhna for arrears of revenue payable 

to Government through the lambardar by such co-sharers. 

The word used is “payable”, and there is no doubt whatever 
in the present case that’ revenue was payable by the defendant 
through the plaintiff for the years in suit. In regard to the 
details of the claim of the appellant the revenue is Rs.700 per 
annum, the cesses are Rs.70 and lambardari fees for collection of 
revenue amount to 5 per cent, -iie., Rs.35, total Rs.805-7-0 and 
the half due from the defendant is Rs.402-8-0. The lambardar 
is undoubtedly entitled to his 5 per cent as has been held in 
numerous Yulings. Interest at 1 per cent per annum is claimed 
by the plaintiff-appellant and this can be awarded as laid down 
in Ganesh Prasad v. Bachu®. We accordingly allow the appeal 
and decree the suit of the appellant in full for Rs.1,207-8-0 and 
Rs.249 interest up to the date of suit, and pendente lite interest 
and future interest at 6 per cent per annum with costs in all courts. 


. Appeal allowed 
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PADAM SINGH anp orTHERSs (Defendants) 
versus 
REOTI SARAN anp oTHERS (Plaintiffs)* 
Hindu Law—Alienation by father—Recitals in deeds as to necessity— 

Evidence of representation—Value of recitals. 

Recitals’ in mortgages or deeds of sale with regard to the 
existence of necessity for the alienation are not evidence by 
themselves of the fact. To substantiate the allegation there 
must be some evidence aliunde. 

Such recitals, though unreliable, can assume value when they 
amount to a representation of the need of the family or where, 
owing to length of time, it is impossible to produce other 
evidence, 

Brij Lal v. Inda Kuer, I. L. R. 36 All. 187 and Banga Chand 
v. Jagat Kishore, I. L. R. 44 Cal. 186 referred to. 

SECOND APPEAL from a decree of BABU MAKHAN Lat, 
Subordinate . Judge of “Meerut, modifying a decree of PANDIT 
Dayanand Jost, Munsif of Ghaziabad, 

N. C. Vaish for the appellants. 

K. C. Mital for the respondents. 

‘The judgment of the Court was delivered by 

ASHWORTH, J.—This second appeal arises out of a suit 
brought by the plaintiff-respondents on the basis of a mortgage 
bond executed on June 23, 1914. The plaintiffs aré the daughter’s 
sons of the mortgagee. The defendants, when the suit was filed, 
included the two mortgagors and their sons. During the pendency 
of the suit one of the mortgagors died. The mortgage bond was 
for Rs.300 and this amount was recited in the deed as money 
for the price of a bullock previously purchased (because interest 
is calculated) and for the settlement of a running bahi khata 
account in respect of petty items of food. - 

The plaintiffs in paragraph 5 of their plaint based the 


liability of the sons of the actual mortgagors on the allegation. 


that the debt was contracted for lawful necessity of the family 
and that the family had been benefited by the debt. It is impor- 
tant to notice that the liability of the sons of the mortgagors 
was not based on any allegation that the money was required to 
meet the antecedent debts of their respective fathers. 

The trial court found that legal necessity was not proved. 
The reasoning on which it came to this finding is as follows:— 
It quoted. two ‘decisions of their Lordships ofethe Privy Council, 
Brij Lal v. Inda Kuer’ and Bange Chand v. Jagat Kishore’, as 
laying down that recitals in deeds could ordinarily only be evidence 
as between the partjes to the conveyance or those who claimed 
under them, although, when a transaction was so ancient as to 
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make it impossible for the parties to the suit to produce evidence, 
to prove necessity, a recital as to necessity might be treated as 
of evidential value when consistent with the probability and 
circumstances of the case. The trial court proceeded to consider 
the evidence apart from the recital and came to the conclusion 
that the evidence of Wazir Ahmad, an attesting witness, did not 
add anything to the recital and that the evidence of Ishaq Lal 
was rendered unreliable by the fact that he was a pairokar of the 
plaintiffs and had not explained sufficiently his presence when the 
mortgage was executed. It furthe> noted that, although in the 
bond there was a reference to the bahi khata accounts and to the 
page of the plaintiffs’ bahi khata, those accounts had not been 
produced and there was no satisfactory reason given for their 
non-production. Lastly it held tha: the plaintiffs had delayed in 
bringing their suit on the mortgage and consequently were res- 
ponsible for the difficulty of proving that the money was borrowed 
for legal necessity. 

In second appeal the Subordinete Judge held that the recital 
as to the debts was supported by the evidence of the marginal 
witness and might therefore be believed. He held that the mort- 
gagors, Bahadur and Jai Singh, would not have recorded the 
necessity of the debts against their own interest and that of 
their family. He commented on the fact that Bahadur, the 
surviving mortgagor and the deferdant, had not come into the 
witness-box. He excused the non-production of the bahi khata 
by saying that it was expecting too much from the grandsons 


- of the mortgagee that they would have retained their grand- 


father’s bahi khata for a period going back to thirteen to fifteen 
years. Lastly he was much impr2ssed by the mention in the 
bond of the exact page of the bahi khata alleged to show the 
balance due on the running account for petty items of food. 
For these grounds he set aside the finding of the trialecourt and 
found that the bond was executed for legal necessity. ° 


We are not impressed by the reasons of the lower appellate 
court for holding that there was evidence, apart from the recital, 
justifying the conclusion that the bond was executed for legal 
necessity and we would go as far as saying that there was no 
reasonable eyidence apart from the recital (which we shall con- 
sider later) for holding legal necessity proved. The marginal 
witness, Wazir Ahmad, merely stated that Bahadur and Jai Singh 
had admitted to him that the money was due. We are not 
denying the fact that the recital did admit the méney to be due. 
Consequently Wazir Ahmad in his evidence adds nothing to the 
recital, As regards the suggestion that the mortgagors would 
not have been so foolish as to admit a debt against their own or 
their family’s interests, it is clear that, om the case of the defend- 
ants’ sons, these brothers were using the family property to get 
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money :for themselves. ‘Ex  hypothesi, iets there would be Cva 
nothirig foolish- in their making out that the money was required ~> 
for‘ the family neceisity. It would‘only be by so doing that they we 
could procure the loan from’ the mortgagee. As regards the Paas Sn SINGH 
failure of Bahadur, the defendant-mortgagor, to come into the rror 

OTI SARAN 
witness-box and deny-the consideration, the lower court was in  — 
error in confusing Bahadur’s case with that of the sons. Bahadur Ashworth, J. 
was clearly bound by his admission in the deed, but on the supposi- 
tion that the.sons are not bound: by the recital in the deed, the 
failure of Bahadur to come into the withess-box and give evidence 
which would be of no value, considering his own recital, cannot be 
held to affect the’ position of the sons in contesting the bond. 
The fact that in the bond the precise page of the mortgagee’s 
bahi khata being entered does not appear to us to support the 
truth of the recital. If the mortgagors were attempting to mort- 
gage the family property. for their own personal advantage, it 
must, in the circumstances of this case, have been with the 
connivance of the mortgagee. Consequently the mortgagee might 
very well enter a page of his bahi khata in order to make the 
recital look more reliable. If the bahi khata had been forth- 
coming then no doubt the effect of the entry in the bahi khata, 
corresponding with the entry referred to in the deed, would 
have been of some value, but in the absence of the production of 
the bahi khata, it appears to us to have been of no value. The 
lower appellate court has itself stated that the loss of the bahi 
khata was not satisfactorily proved. When it states that the 
grandsons could not be ‘expected to- have retained their. 
grand-father’s bahi khatas relating to a period of thirteen or 
fifteen years ago, we would remark that, even if this were so, 
which we think open to doubt, the fact remains that by not 
retaining the bahi khata the grandsons have deprived themselves 
of the power of proving some thing, the burden of proof of 
which was on themselves. Whether the preservation of the bahi 
khatas was to be expected of them or not, the fact remains that 
they cannot take advantage of the bahi khatas which they have 
not produced. The lower appellate court in fact is allowing the 
‘mention of the page of the bahi khata in the bond to operate as 
secondary evidence of the entry in 1 the bahi ‘khata,which is not: 
permissible. 


We would- further add that the real importance of the 
entry in the bahi khata would be to prove that the debt was 
an antecedent debt but the liability of the sons on this bond was - 
never based in the plaint or in the pleadings or in the arguments 
in either court on the liability of the sons to pay an antecedent 
debt and we ‘are ñot prepared to consider the case from that 
point of view now.: We would also add that the liability of the 
sons might possibly have been based on a third ground, namely, 
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that one of the mortgagors must liave been the manager and the 


- other the sole adult co-parcener in zhe family and that, in view 


of the fact of the only other adult co-parcener in the family. 


sane Son being a party to the deed, he must be deemed to have admitted 
Reon Saran On behalf of the co-parceners other ; ‘than the manager- that the 





3 Ashworth, 


debt was for legal necessity; but ‘this argument again was not 


l advanced in either of the lower appellate < courts and we are not 


therefore disposed to consider it. ; 


There remains then the question giaa the recital in the 
deed was sufficient evidence, in the particular circumstances of 
this case, to prove that the bond was executed for family neces- 
sity. In the Privy Council case, Brij Lal v. Inda Kuer’, referred 
to above, their Lordships of Privy: Council stated: 

Recitals in mortgages or deeds of sale with regard to the 
existence of necessity for the alienation have never been treated 
as evidence by themselves of the fact. And it has been repeatedly 
pointed out by this Board that to substantiate the allegation 
there must be some evidence aliunde. 

Again, in Bange Chand v. Jazat Kishore at the foot of 
page 195 it is stated “under ordinary circumstances and apart ` 
from statute, recitals in deeds can only be evidence as between the 
parties to the conveyance and. those who claim under- them”. 
Now it is difficult to see how the latter remark is reconcilable with 
the statement in the former ruling that recitals are evidence 
against the sons. Reading the two together it appears to us that 
what was laid down by their Lordships amounted to this:—-The 
recital by a father in a deed to the efect that the deed is executed 
for family necessity is an admission by him as manager of the 
Hindu family, but is of little value as it may have been a false 
recital made by him for his own purposes. Such recitals, however, 
although. unreliable, can in certain circumstances assume value. 
One case is whether they are recitals which amount to a *represen- 
tation of the need of the family. : In such a case it would not 
matter whether the money was really needed for the family’ 
provided that the representation was sufficient for the lender tu 
act upon, 

Another circumstance is where, owing to length of time, it 
is impossible to produce other evidence, in which case the evidence 
assumes an importance which it would not in other circumstances 
possess. In the present case there was no question of the mortgagee 
being entitled to act on representation. He knew for what pur- 
_ pose the money was fised and he was bound to prove that purpose. 
“He could not fall back on any allegation that the mortgagor 
represented to him that it was-necessary. This was not a case 
where no other evidence could have been produced. There was 
the evidence which could have been furnished by bahi khata if 
retained’ by the grandsons. On their-own evidence these bahi 
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khatas were in existence in about 1923 although they stated that 
they had been stolen then—a fact held not to be proved by both 
the lower courts. It was also open to them to examine Bahadur, 
the surviving mortgagor. We do not find that the facts existing 
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in the case of Bange Chand v. Jagat Kishore’. are at all similar Ruori Sanar 


to the present case and that decision cannot help the plaintiffs. 

For the above reasons we consider that the decision of the 
trial court was correct and that in setting aside the decision the 
lower appellate court invoked certain considerations which were 
not relevant and certain facts which did not in fact prove the 
recital to be true and could be used as aliunde evidence in support 
of the recital. We are therefore entitled to set aside the finding 
of the lower appellate court, even if it were to be considered a 
finding of fact, as a finding not based on admissible or reasonable 
evidence. 

For the above reasons we accept this appeal and set aside the 
decree of the lower appellate court and restore that of the trial 
court with costs to the appellants both in this Court and the lower 
appellate court. There is a cross-objection by the plaintiff-res- 
pondents as to the rate of interest. It maintains that they should 
have got the contractual rate of interest, but this interest was 
obviously of the nature of a penalty, as held by the lower courts. 
The lower appellate court was therefore justified in fixing what 
it considered a fair amount of interest. We dismiss the cross- 
objection with costs. 


: Appeal allowed 


RIKHAB KUMAR AND ANOTHER (Plaintiffs) 
Versus 
TRIVEDI & Co. (Defendant)* 

Indian Arbitration Act (IX of 1899), Sec. 19—Provisions of-——Buyers 
and -tendors—Contract, terms of—Dispute to be referred to 
arbitration—Abortive arbitration—When validity of contract 
unaffected—Suit for damages for breach of contract—When must 
be stayed—U. P. Arbitration Act, inapplicability of. 

Where the contract entered into between plaintiffs ¢buyers) 
and defendants (vendors) for the purchase of certain g 
provided for an arbitration in Calcutta in the ewent of any 
dispute arising and differences having arisen, there was an 
attempted arbitration which, when examined by court, was found 

r not in law to have been an arbitration at all and it was set 

~- aside, and thereupon the defendants nominated their arbitrator 

the same person who acted for them as an arbitrator before, 
and the plaintiffs, having failed to get this nomination set aside, 
instituted a suit at Cawnpore.for damages arising out of breach 
of contract, beld; that the U. P. Arbitration Act had no applica- 
tion to this matter; that the enere fact that an abortive arbitra- 
t *F. A. F. O. 143 of 1928 
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tion took place did not affect the validity of the terms of the 
contract and that therefore plaintiff’s suit for damages on the 
ground of a breach of the contract must be stayed under 
Section 19 of the Indian Arbitration Act. 
FiRST APPEAL from an order of Basu Rajya Ram, Sub- 
ordinate Judge of Cawnpore. 
Uma Shankar Bajpai for the appellants. ` 
S. N. Set’ for the respondent. 
The judgment of the Court was delivered by 
Mears, C. J.—The plaintiffs and the defendants entered’ 
into a contract for the purchase of certain plate cuttings, the 
plaintiffs being the buyers, and the defendants being the vendors. 
The plaintiffs, on December 31, 1925, entered into the ordinary 
form of contract which provided for arbitration in the event of 
any dispute or difference. A dispute arose and the parties each 
appointed an arbitrator, and after the refusal of the Bengal 
Chamber of Commerce to act as umpire, they appointed 4 
Mr. Cameron. For reasons which we need not enter into, the 
High Court of Calcutta set Mr. Cameron’s award aside, and 
thereupon, on June 21, 1927, the defendants nominated Mr. Lee 
as their arbitrator, he having been the same gentleman who had 
sat as arbitrator on their behalf before. The plaintiffs objected 
to this, probably on the ground that Mr. Lee had already ex- 
pressed his opinion favourably to the defendants. The plaintiffs 


© made various applications to get the appointment of Mr. Lee, who 


by lapse of time was said by the defendants to have become sole 
arbitrator, set aside, and failed. Thereupon, on February 10, 
1928, the plaintiffs instituted a suit in the court of the Subor- 
dinate Judge of Cawnpore claiming Rs.5,000 as damages, the 
damages being, as the plaintiffs contended, the monetary com- 
pensation to which they were entitled by a breach of contract 
arising under this very engagement of December, 31, 1925. 
Thereupon the defendants applied under Section 19 of the Indian 
Arbitration Act to stay the suit, and Mr. Raja Ram, a Judge of 
great experience in commercial matters, made the order staying 
the suit. From that order the plaintiffs have appealed here. 

We are of opinion that the learned Subordinate Judge came 
to a right conclusion, and that the matter is, when one examines 
the terms 8f the contract, beyond argument. 

The first point to be noticed is that the price of the goods 
was to be paid i in Calcutta, and when one turns to be arbitration 
clause, which is No. 4 of the printed form, it iseseen atonce that 
the buyers bound themselves to an arbitration, which, by the 
terms of Clause 4, indicated exactly how and where that arbitra- 
tion was to proceed. ; 

Clause 4 runs as follows:— 

If any question, dispute ®or difference whatsoever shall arise 
between sellers and buyers touching this contract, then, and in any 
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such case, sellers will be entitled at their option to require 
buyers to submit the matter in difference, either to the arbi- 
tration of two European merchants in the trade in Calcutta 
(one to be appointed by sellers and one by buyers), or in the 
event of their differing, of an umpire appointed -by such arbi- 
trators before entering on the reference or to the arbitration 
of the Bengal Chamber of Commerce. The award of such 
arbitrators, umpire or Chamber shall be final and binding on 
both the parties, either of whom will be at liberty to apply 
that the same may be filed as a rule of court. 

Now that was part of the agreement on the part of the 
plaintiffs who wanted to get certain goods from the defendants, 
and who could only get these goods from the defendants if they 
entered into that form of contract on which the defendants 
insisted. The plaintiffs are bound by the promise that they made, 
and the promise put in words, other than those in Clause 4, was 
that if at any time there should be a dispute between the buyers 
and sellers, the sellers could, if they wished, force the buyers into 
an arbitration. That arbitration was to be held in Calcutta and 
two European merchants were to be the arbitrators, one appointed 
by each party. In the event of the arbitrators disagreeing, the 
award was to be made by an umpire, and such award was to be 
final and binding. There were provisions dealing with the failure 
of the buyers to appoint an arbitrator or to take part in an 
arbitration, and in that event the sellers were entitled to proceed 
ex parte, and the award so obtained was to have the same legal 
effect as if the matter had been fought out after contest with 
arbitrators on each side and an umpire. That was the bargain, 
and it necessarily follows that if the plaintiffs desire to break 
away from it and institute a suit, the court must, under Sec- 
tion 19 of the Indian Arbitration Act, stay such a suit. 

Two points have been taken on behalf of the appellants, and 
one is that there was no proper submission as required by the 
U. P. Atbitration Act. The answer is that one must look to 
the contract. The contract provided for an arbitration in Cal- 
cutta in the event of any dispute arising. In our opinion the 
U. P. Arbitration Act has no application whatever to this matter. 
; The second point that was put forward was that inasmuch 
as there had been one arbitration and that had begn abortive, 
the agreement contained in Clause 4 of the contract had exhausted 
itself. There has been an arbitration, there has been an attempted 
arbitration, which, when examined by the court, was found not 
in law to have*been an arbitration at all, and’ that was set aside 
and swept away. ‘The fact that the parties did endeavour to 
solve their differences by recourse to arbitration and failed, does 
not, in our opinion, in the slightest degree affect the validity of 
Clause 4, and it is no answer to gay that the parties went through, 
what all of them actually believed at the time was, an arbitra- 
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tion in due form, if, when examined by the court, the arbitration 


was found to have been of no legal effect. ` 


The consequence is that this appeal must be dismissed and 
the suit must be stayed in accordance with the order of Mr. Raja 
Ram. 


Appeal dismissed 


GOMTI SINGH (Defendant) 
Versus 
ANARI KUAR (Plaintiff) ann PADAM NABH SINGH anp 
ANOTHER (Defendants)* 

Transfer of Property Act (IV of 1882), Sec. 10—Absolute restraint on 
alienation—W hat constitutes—Tamliknama, execution of—Validity 
of—Revocation of. 

In order to settle a quarrel between his two wives, defendant 
executed a tamliknama under which he made himself and his 
wives joint owners of 2|3rds of his property on condition that 
“neither he nor his wives could transfer the property separately 
unless all combined”. It was not specifically stated whether 
the three persons would have a definite share in the property nor 
was it specified who would be the heir after the death of one 
of them. Soon afterwards, defendant executed a fresh docu- 
ment revoking the tamliknama and’ then transferred the 1|3rd. 
share in the property which had remained vested in him. 

Held, that the tamliknama was a valued document and under 
it 1|3rd share in the property was conferred on each of the wives 
which prevented defendant from revoking it, but there was no 
valid restraint on his power of alienating his own 1|3rd_ share. 
Held, further, that the restraint on alienation was an absolute 
restraint within the meaning of Sec. 10 .of the Transfer of 
Property Act. . 

In order to determine whether the restraint is absolute or 
partial one must gather the intention of the transferor from the 
contents of the document. Khiali Ram v. Raghunath Prasad, 
3 A. L. J. R. 621 and Kuldip Singh v. Khetrani Kuar, I. L. R. 25 
Cal. 869 referred to. i 

SECOND APPEAL from a decree of Mautvi MOHAMMAD ALI 
AusaT, Disgrict Judge of Ghazipur, reversing a decree of MauLvi 
MunHammap Junaip, Munsif of Saidpur. 

K. Verma for the appellant. 

Peary Lal Banerji for the respondents. E 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is a defendant’s appeal arising out of 

a suit brought by Mst. Anari Kuar, wife of Basdeo Singh, against 

him and his transferees for the cancellation of a deed of gift dated 

April 23, 1925. According to ghe findings of fact of the Dis- 
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` ‘trict Judge, which we must now accept as final, it appears that 


Basdeo Singh married two wives and the usual quarrels ensued 
between his wives. The matter came to a head in 1924 and 
Basdeo Singh exécuted a document- called a tamliknama on 


August 25, 1924, under which he made himself and his two wives, Anant K KUAR 


Mst. Parbati Kuar and Mst. Anari, joint owners of his property 
on the following terms:— 
1° (1) -The deed was .to come into force immediately. 

(2) Basdeo Singh gave his property to his two wives who 
along with Basdeo Singh were to be the owners in possession of 
the property and would remain so. 

(3) . Basdeo Singh would get the names of his wives entered 
in the revenue papers along with his own name and if he failed 
to do so, his wives would have a right to get their names entered. 

(4) Neither Basdeo Singh nor his wives would have the right 
to transfer the property separately unless all combined. They 
would have the right to manage their affairs from the. income of 
the property. 

(5) From the date of the execution of the document Basdeo 
Singh and his two wives became the owners of the property 
jointly. 

The document did not specifically state whether the three 
persons would have a definite share, viz., 1/3rd each in the pro- 
perty which was the subject-matter of the tamliknama, nor did 


- it specify who would be the heir after the death of one of them. 


The leafned District Judge has recorded a finding that this tamlik- 
nama was the result of settlement between Basdeo Singh and his 
wives to put a stop to the “quarrels and “to settle 2|3rds of his 
property on his wives” 

Soon afterwards, v viz., on April 21, 1925, Basdeo Singh exe- 
cuted a fresh document purporting. to cancel the previous 
tamliknama of 1924. Having revoked the previous document, 
he proceeded to transfer his property on account of which the 
present suit has arisen. 

The contention, on behalf of the appellant, who has been 
impleaded as a pre-emptor of this property, is to the effect that 
the tamliknama was void inasmuch it -purported to® create a 
joint tenancy which is unknown to Hindu Law, and that. in any 
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case the restraint on alienation, being absolute, was void, and that ' 


Basdeo Singh had authority to transfer his own share of the 
property. 

So far as’ the question of the creation df a joint tenancy is 
concerned, there is no doubt the observation of their Lordships 
of the Privy Council in the case of Jogeswar Narain Deo v. Ram 
Chandra Dutt that joint tenancy, except in the case of the 
members of a.Mitakshara joigt Hindu family, is unknown to 
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.Cvit Hindu Law. We may assume for the purpose of this appeal that _ 
is  Basdeo Singh had no power to create a joint tenancy in the sense 
— known in English law with the necessary consequence of the rights 

Gommt SINGH of survivorship on the death of one of the beneficiaries. But it 

V. . 

Anart Kuyar does not follow that Basdeo Singh, who had an absolute power 
of disposal over his own property, could not make his wives joint 
„owners of the property along with himself. We have quoted 
the terms of the tamliknama, and they do not necessarily 
amount to the creation of a joint tenancy with a right of 
survivorship. We accept the finding of the court below that 
his intention was to create a tenancy in common with them, 
with the result that 2|3rd share in the property was transferred 
to his two wives, that is to say, it was a gift of 1|3rd share to 
each of his wives. The remaining 1|3rd remained vested in him. 
In these circumstances Basdeo Singh had no power to revoke the 
tamliknama so as to deprive his wives of the property which hdd 
passed to them. 

The next question is whether the alienation by Basdeo Singh, 
so far as his own 1|3rd share is concerned, is without authority 
and void. The answer to this question will depend on whether 
the restraint on alienation was an absolute restraint within the 
meaning of Section 10 of the Transfer of Property Act or it was 
only a partial restraint which is not prohibited by that Section. 
No doubt there was one extreme possibility in which, when 
Basdeo Singh and his two wives all agreed, there could be a valid 
transfer under the deed. But in order to determine whether the 
restraint was absolute or partial one must gather the intention 
of the transferor from the contents of the document. It seems 
to us that the idea underlying the execution of the tamliknama 
was to protect the property and retain it in the family and 
prevent it from passing out of the family. Although, on the 
one, hand, the donor transferred 2|3rd share to his wives, He reserved 
to himself the power to refuse consent for alienation. It seems to 
us that for all practical purposes Basdeo Singh reserved to himself 
the absolute power of preventing alienation of any kind. Unless 
he himself was prepared to waive this condition, he gave no power 
to his wives to transfer the property gifted to them under any 
circumstance, We, therefore, think that this amounted to an 
absolute restraint on alienation within the meaning of Section 10. 

A similar case arose in Khiali Ram v. Raghunath Prasad* 
which was disposed of by a single Judge of this Court. There 
too one of the term’ of the compromise embodied in a decree was 
that the party to whom the house was conveyed under it was not 
at liberty to transfer it without the consent of the other party 
to that compromise decree. Knox, J. held that such a condition 
was void as being a restraint upon,alienatton and the house could 

3 A. L. J. R. 621 
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~ > bé'transferred in spite of that'condition. Cv 
7 Our attention has been drawn ‘to the case of Kuldip Singh v. Tons ` 
- Khetrani Kuar* where a condition in restraint of alienation with- — 


out mutual consultation in an iqrarnama was held not.to be void, CMT! SINGH’ 
It appears however that the learned Judges regarded that iqrar- Anani Kuk 
nama as a mere agreement not amounting to transfer but a 
settlement of a dispute. In the present case Basdeo Singh was 
the sole proprietor and his wives could have laid a claim to any 
share in the estate. The present case is therefore distinguishable. 


We accordingly hold that the tamliknama was a valid docu- 
ment and under it 1|3rd share in the property was conferred on 
each of the wives which prevented Basdeo Singh from revoking 
it, but there was no valid restraint on Basdeo’s power of alienating 
his own 1|3rd share. . 


The result, therefore, is that we allow this appeal in part 
and modify the decree of the lower appellate court in this way, 
that we give the plaintiff a declaration that proprietary title to 
the extent of 1|3rd in the property in suit was conferred upon 
her under the tamliknama dated August 25, 1924, and that the 
attempted revocation of it by the document dated April 21, 1925 - 
did not affect her right in any way and was void so far as her 
interest was concerned, and we grant her a decree for 1|3rd share 
in the one anna share in mauza Bilahri transferred by Basdeo 
Singh under the deed dated April 23, 1925, which has been 
held by the lower appellate court to be a sale and not a gift. 
Parties will pay and receive costs in proportion to success and 
failure. i - 

Appeal allowed in part 


T, L. R. 25 Cal. 869 


Sulaiman, J. 


*EJAZ AHMAD anb otHers (Defendants) fee 
versus me 
SAGHIR BANO anp orTHers (Plaintiffs)* 1929 
Civil Procedure Code, Sec. 11—Partition suit—Parties in subsequent suit ase 
arrayed as co-defendants in previous litigation—Decree—Effect of. YT 
The decree passed in a partition suit, in-which for the purpose Baneryn J. 
of giving relief to the plaintiff, if a question has m be decided - Kune, J. 
as between the different parties whether they are arrayed as 
plaintiffs or defendants, must be binding on all the parties. , 
Parsotary Rao Tantia v. Radha Bai, I. L. R. 32 -All. 469==7 
A. L. J. R. 451 and Nalini Kanta Lahiri ¥. Sarnamoyi Debya, 
19 C. W. N. 531 followed. Mohammed Ahmad v. Zabur 
a Abmad, 20 A. L. J. R. 193-and Gangaram Balkrishna Sawant v. 
m; Vasudeo Dattatrya, I. L. R. 47 Bom. 534 referred to. 
SECOND APPEAL frem a decree of P. C. PLOWDEN ESQ., 
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cvu District Judge of Bareilly, confirming a decree of Panprr LAKSHMI . - 
‘Narain Misra, Munsif of Havali. i 


= ` Syed Mohammad Husain for the appellants. ` = 
Eyaz cilia Kailas -Nath Katju for the respondents. 


The judgment of the Court was-delivered by 

BANERJI, J.—The four appellants were defendants in a suit 

Banerm, J. for partition. The property in which the plaintiffs claim a share ` 
belonged to one Hafiz Niaz Ahmad. He left behind several 
heirs and- the plaintiffs.claim specified shares against the other 
heis of Niaz Ahmad. The defence of the appellants and the- 
other defendants was that’ the house in question was given to 
Mst, Wilaiti Begam by Hafiz Niaz Ahmad in lieu of her dower 
debt and the plaintiffs have no right to the house, and in no case 
can they have their share apportioned without payment of the 
proportionate share of the debt. The defendants averred that 
Mst. Wilaiti Begam’s dower was Rs.40,000 but the plaintiffs 
say that it was Rs.1,000.. . í a 

In the year 1910 one of the heirs of Niaz Ahmad transférred 
his share and the transferee instituted a suit for partition of 
that share. In that case some heirs supported the claim of the 
transferee but the present plaintiffs and the appellants pleaded 
that Mst; Wilaiti Bagam’s dower was RS.40,000 and that she was 
in sole possession of her husband’s assets in lieù of dower debt. 
The issue then raised was whether Wilaiti Begam’s dower was 
settled at Rs.40,000, whether the share was still due to her, and 
whether she was in sole possession of her husband’s assets in lieu 
of the dower debt. rater Ree 

_ In the present case the same issue arises and the question that 
we have to decide in this appeal is whether the judgment and the 
decree that followed the 1910 suit binds the parties with regard 
to the issue just set out by_ us. : 

The courts below have held that the finding in the previous 
litigation was binding, although the plaintiffs and the appellants 
were co-defendants in the case. ` : 

It is unnecessary to go into the reasons given by the learned 
District, Judge in appeal, but, in our opinion, the question is 
concluded by what was held in the case of Parsotam Rao Tantia 

_v. Radha Rai'. The decree passed in a partition suit, in which 
for the purpose of giving relief to the plaintiff, if a question has 
to be decided as between the different parties. whether they are 
arrayed as plaintiff or defendant, must, in our opinion, be bind- 
ing on all the parties. No doubt, in an ordinary case, a finding 
on an issue as between co-defendants is not binding unless it is 
necessary to give relief to the plaintiff and if there is a conflict 
between the defendants, but the decree in æ partition suit stands 
on a different footing. In the gase ofe Parsotam Rao Tantia v. 
Radha Baš it was distinctly pointed out that there was no con- 
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flict in interest between the two defendants who had in the Ove 
previous suit resisted the claim of the plaintiffs. In the present 1929 
case no doubt there was no conflict between the appellants and = —— 
the plaintiffs, but for the purpose of giving relief to the plaintiffs EJAZ ATAD 
_it was absolutely necessary to decide the issue regarding the dower sacum Bano 
of Wilaiti Begam and regarding the question of the possession 
of the assets of her husband. The principle of that case has been 
recognised in various other cases and reference may be made to 
the judgment of their Lordships of the Privy Council in the case 
of Nalini Kanta Labiri v. Sarnamoyi Debya? where it was held 
that in a partition suit where the interest of different parties had 
to be ascertained the decree passed in the case cannot be ignored 
by a party afterwards in a suit that he may institute in spite of - 
the previous ascertainment of shares. 

The learned advocate for the appellant has strenuously con- 
tended before us that the case of Mohammad Ahmad v. Zabur 
Abmad’ and the case of Gangaram Balkrishna Sawant v. Vasudeo 
Datiatrya’ lay down that there can be no res judicata where there 
was no conflict between the defendants inter se. On an exami- 
nation of the two cases it is clear that there the issue in the second 
case was not identical with the issue that had to be decided in 
the previous case to give relief to the plaintiff. We are therefore 
of opinion that there is no force in this appeal and we dismiss it 
with costs. 





Banerji, J. 


Appeal dismissed 
Ai9 C. W. N. 531 #20 A. L. J. R 193 ‘J. L. R. 47 Bom. 534 . 


GIRWAR SINGH (Defendant) Civ. 
VETSUS 1535 
SHAH RAM CHANDER (Plaintiff) * 
Agra Tenancy Act (III of 1926), Secs. 248(3), 253 and 264-—Suit April 26 
for profits below Rs-200—No appeal to District Judge—Second ` 
UKERJI, J. 
appeal’ from an order of remand, maintainability of—Revision— ` Niar- 
High Court’s jurisdiction. ; ULLAH, J. 
In a suit filed after the enforcement of the new Tenancy 
Act of 1926, against the applicant, for recovery of a sum below 
Rs.200, plaintiff. obtained a decree for Rs.33. On plaintiff’s 
appeal the District Judge set aside the order under fppeal and 
remanded the suit for making up of accounts according to his 
directions. Applicant then filed a second appef but in the 
course of its heating he desired that his appeal be treated as an 
application in revision. Held, that as no second appeal lay from 
an order, of remand, under Sec. 248(3) of the Tenancy Act, 
the order of the District Judge was not open to revision by 
the High Court. The revisional power that has been conferred 
on the High Court by the Tenancy Act is the power to be found 
in, Sec. 253 of the Act and this Section gives jurisdiction to 
the High Court in,cases decided by a Revenue Court where an 
appeal lies to the District Jdge. 
- =~  *Civ, Rev. 160 of 1928 
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Crv Revision from an order of R. K. Aca Esq., District 
Judge of Mainpuri. 

Baleshwari Prasad for the applicant. 

M. L. Agarwala for the opposite party. 

The judgment of the Court was delivered by 

Mouxerjt, J.—This is a defendant’s application in revision 
purporting to have been made under Section 115 of the Civil 
Procedure Code and arises under the following circumstances: — 

The plaintiff, who is the respondent in this Court, brought 
a suit ‘against the applicant for recovery of a certain amount of 
naoney, which was below Rs.200, by way of profits, the appli- 
cant being the lambardar of a village. The Assistant Collector, 
first class, gave a decree for the small sum of Rs.33 and odd. 
The plaintiff-respondent filed an appeal before the learned Dis- 
trict Judge, and that officer purported to set aside the order under 
appeal and remand the suit with the direction that accounts 
should be made up under certain directions given in the District 
Judge’s judgment. 

The applicant then filed a second appeal; but in the course 
of the hearing of the appeal he took up the position that his 
petition of appeal might be treated as an application in revision. 

A preliminary objection is taken that this Court has no 
revisional power over this case. 

We have heard the. learned counsel for the parties. The 
situation seems to be this. The suit was filed after the new 


. Tenancy Act of 1926 came into force. Under Section 242 of 


this new Act an appeal has been allowed in a suit for pro- 
fits from a decree of the Assistant Collector, first class, only 
where the valuation of the suit exceeds Rs.200. It is cleir, 
therefore, that no appeal lay, in this particular case to the District 
Judge, and this is the complaint of the defendant-appellant. The 
first question therefore is whether a second appeal Jies. The 
reply of the respondents is that a second appeal is forbidden, from 
an order of remand, by Section 248(3) of the Tenancy Act of 
1926. This objection seems to be sound, and we hold that no 
second appeal lies. 

As for revision, the jurisdiction of the High Court, as con- 
ferred by Section 115 of the Civil Procedure Code, has been 
taken away By Section 264 of the Tenancy Act. The revisional 
power that has been conferred on the High Court by the Tenancy 
Act is the power to be found in Section 253 of the Act itself. 
This Section gives jurisdiction to the High Court im cases decided 
by a revenue court, where an appeal lies to the District Judge. 
We have already stated that no appeal lay, in this case, to the 
District Judge. The result is that the order of the District 
Judge is not open to revision by this Court. 

The application fails, and is thereby dismissed with costs. 

Application dismissed 
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MAN SINGH (Defendant) 
. versus 

GUMAN SINGH anp orners (Plaintiffs)* 

Pre-em ption—-Document described as sale deed contcining condition of 
re-transfer—Transaction, true nature of—Mortgage by conditional 
sale—No accrual of right to pre-empt—Transfer of Property Act 
(IV of 1882), Sec. 58, Sub-cl. (c) 

Where the transfer took place under a document which was 
described as a sale deed but it contained a condition that the 
property which was of considerable value, will be re-transferred 
on payment of the consideration within three years, beld, that 
in the absence of any circumstance showing that the transaction 
was an out-and-out sale, it was one of a mortgage by condi- 
tional sale and no right to pre-empt accrued on it. 

Bishambbhar Nath v. Mubammad Ubaidulla Khan, 21 A. L. 
J. R. 503 referred to. 

SECOND APPEAL from a decree of E. BENNET EsQ., Dis- 
trict Judge of Agra, confirming a decree of Basu Moninpra- 
NATH Banerji, Munsif of Fatehabad. 

Narain Prasad Asthana for the appellant. 

B. Malik and Baleshwari Prasad for the respondents. 

The judgment of the Court was delivered by 

Putian, J.—This is a defendant’s appeal arising out of a 
suit for pre-emption. The transfer took place under a document 
which was described as a sale deed but it contained a condition 
that the property will be re-transferred on payment of the con- 
sideration within three years. ‘The plaintiffs’ case was that the 
transaction was really one of sale and they were entitled to pre- 
empt the property transferred. Both the vendors and the vendees 
pleaded that the transaction was one of a mortgage by condi- 
tional sale and no right to pte-empt accrued on it. 

The*courts below have treated this case as if it turned 
entirely on the construction of the document in question. Both 
the courts have come to the conclusion that in view of certain 
rulings the transaction was an out-and-out sale coupled with an 
agreement fo re-transfer the property on payment of the mort- 
gage within three years. The learned District Judge hgs conceded 
that the recent rulings of this Court favoured the view advocated 
on behalf of the defendants. But he has followed an earlier ruling 
of this High Court supported by the decision of a Full Bench of 
the Madras High Court. We may point out that in none of the 
cases relied upon by him except the case of Bishambhar Nath v. 
Muhammad Ubaidullah Khan? the transfer and the contract 
for re-sale were embadied in one and the same document. The 
Privy Council case referred to by-him was a case prior to the 
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Transfer of Property Act, which now defines a mortgage by 
conditional sale in Section 58, Sub-clause (c). 

It cannot be stated broadly that in every case where there 
is an ostensible sale subject to the condition of re-purchase, the 
transaction cannot be a sale but must always be a mortgage by 
conditional sale. It seems to us that it is always open to a pre- 
emptor, who is no party to the transaction, to show by evidence, 
direct or circumstantial, that although the transaction was clothed 
in that particular garb, it was in reality and substance a sale 
transaction. But where there are no such special circumstances, 
and we have only a transfer of the property subject to the con- 
dition of re-sale, it seems to us that the case would fall within 
the definition of a mortgage by conditional sale as laid down in 
Section 58(c). It is not necessary that the deed itself should 
contain the words, mortgage, mortgagor, mortgage money or 
security for the loan. If such words were expressly entered in the 
deed, the transaction would hardly be an ostensible sale. Even if 
the language of the document, on the face of it, suggests that 
it is a sale transaction, but the sale itself is subject to the condition 
of re-transfer as provided by Sub-clause (c) to the Section, the 
transaction would become one of mortgage by conditional sale 
and not an out-and-out sale. 

In the present case there are no special circumstances which 
would necessarily show that the transaction was an out-and-out 
sale. The lower appellate court has not found that full price 
was actually paid. Even the learned Munsif only thought that 
there was not any great disparity between the amount of the 
sale deed and the actual value of the land sold. On the other 
hand, both the transferor and the transferee asserted that the 
value of the property was considerable. The mere fact that 
there was a previous usufructuary mortgage is not conclusive 
either way. It may also be stated that the circuntstance that 
the transferor and the transferee united in pleading that this was 
a mortgage, does not necessarily go against the plaintiffs. But 
in the case of a transaction falling within the definition of mort- 
gage by conditional sale it is the duty of the plaintiff to show 
that it is an out-and-out sale transaction. In the absence of any 
circumstanee showing that, we must hold that the transfer is a 
mortgage by conditional sale and that no suit for pre-emption 
lies. The result therefore is that this appeal is allowed, the decrees 
of the courts below are set aside and the plaintiffs’ suit is dis- 
missed with costs. 


Appeal allowed 


A. L. J.-R. HIGH -COURT i 889 


BHAGWAN SINGH (Defendant) Cr 
versus Pe 
TASADDUQ HUSAIN anp orHerRs (Plaintiffs)* - eer 


Agra Pre-emption Act (XI of 1922), Sec. 25—Interpretation of— ‘Abr 5 

Transfer of Property Act (IV .of 1882), Sec. 54—No registered sur aman, J. 

sale deed evidencing transaction of sale as- required by law—Effect Bawenyi, J. 

of, on accrual of right to pre-empt. 

Where there was no registered sale deed in existence but in 
the mutation court the vendor made an admission that the- 
property in question, which was worth Rs.2,000, had been pur- 
chased at auction~years ago in the name of his father who 
was a benamidar for defendant, and the revenue court acted 
upon the admission so made and, subsequently, the plaintiffs, 
treating this as a sale, "instituted a suit for pre-emption and it 
was found that the allegation that the previous sale was a benami 
transaction, was untrue, held, that, having regard to Sec. 54 of 
the Transfer of Property Act, no legal sale had been effected 
and therefore no right of pre-emption had accrued. 

Section 25 of the Act, which lays down the rule of limitation 
when a sale is effected without a registered sale deed, applies to 
cases where the sale has-been validly effected; it does not con- 
template that a right of pre-emption would accrue even if 
the parties intended to sell the property but no registered sale 
deed as required by law had been executed. 

SECOND APPEAL from a décree of Maury FARIDUDDIN 
Anman Kuan, Subordinate Judge of Mainpuri, confirming a 
decree of MauLvi SYED MOHAMMED SERAJUDDIN, Munsif of 
_ Shikohabad. 

© Narain Prasad’ Asthana for the appellant. 

M. A. Aziz for the respondents. 

The judgment of the Court was delivered by f 

SUIMIMAN, J.—This is a defendant’s appeal arising out of Sulaiman, J. 
a suit for pre-emption. The property said to have been trans- 
ferred is worth Rs,2,000 but there is rio registered sale deed in 
existence. What happened was that in the mutation court the 
vendor made an admission that the property in question had been . 
purchased at auction years ago in the name of his father, who was 
a benamidar for the defendant, and prayed that thé names may 
be mutated accordingly. The revenue court has acted upon the 
. admission so made. The plaintiffs, treating this as a sale, insti- 
tuted a suit fo» pre-emption. Both the courtsebelow have decreed 
the claim. The finding is that the allegation that the previous 
auction sale was a ‘benam?’ transaction really for the benefit of 
the transferee, is untrue and that this story was devised as a cloak 
for concealing the present transaction. The lower appellate court 
has come to the conclusion tha? on account of his admission the 
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vendor is now estopped from saying that no valid transfer has 
taken place and that accordingly the plaintiff is entitled to treat 
it as a valid sale and to sue for pre-emption. It is obvious that 
the first mistake which the learned Judge has made is in thinking 
that the supposed vendor is estopped from saying that the pro- 
perty has been sold. The admission which he made in the lower 
court was not that the property had been sold, but it was that 
from the very beginning it had belonged to the supposed vendee. 
If he is to be bound by his admission, it would not be a case of 
sale at all and the suit would fail automatically. It is also obvious 
that there can be no estoppel contrary to a statutory enactment. 
In order to claim pre-emption the plaintiff must show that 
a sale has taken place as defined in Section 4, Sub-clause (10), 
i.e., within the meaning of Section 54 of the Transfer of Property 
Act. Under this latter Section the sale of 2 tangible property of 
the value of Rs.100 and upwards can be made only by a registered > 
instrument. It follows, therefore, that no valid sale has taken 
place merely because the name of the supposed vendee has been 
mutated in place of the name of the supposed vendor. In the 
eye of the law no legal sale has been effected and therefore no 
right of pre-emption has accrued. 
4 Section 25 of the Act, which lays down the rule of limita- 
tion when a sale is effected without a registered sale deed, obvi- 
ously applies to cases where the sale has been validly effected. 
This can be done when the value of the property is less than 
Rs.100. That Section does not by any means contemplate that 
a right of pre-emption would accrue even if the parties intended 
to sell the property but no registered sale deed as required by 
law has been executed. We accordingly allow this appeal and 
setting aside the decrees of the courts below dismiss the suit. 
There is no doubt however that the defendants have been 
adopting dubious proceedings in order to embarrass the Sre-emptor. 
They are not entitled to any costs in any court. We therefore 
direct that the parties should pay their own costs throughout. 
Appeal allowed 


JOHARI MAL AND ANOTHER (Plaintiffs) 
versus 
BALMAKUND anp otHers (Defendants)* 

Agra Tenancy Act (II of 1901), Sec. 167 read with Sch. IV (6) and 
Sec. 146—Landlord and tenant—Suit for recovery of value of 
crops alleged to have been misappropriated—Whether cognizable by 
civil court—Jurisdiction, question of. 

Plaintiff 2 and defendants 3 and 4 cultivated certain land in 
1332F under a batai arrangement with plaintiff 1 who was a sub- 
tenant holding it from defemdant 1 (landlord). Rent having 

*S. A. 1391 of 1927 
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fallen in arrears in 1332F, defendant 1 distrained the Rabi crops 
on March 19, 1925 and appointed his servant, defendant 2, 
as shehna.. In a suit filed before the Munsif for recovery of a 
certain amount the plaintiffs alleged that on April 7, 1925 crops 
were taken away by defendants first party, who misappropriated 
the same, that sometime afterwards defendant 1 obtained a decree 
for arrears of rent which plaintiff 1 had to satisfy to avoid a 
threatened arrest in execution of that decree and that plaintiff 1 
filed z ‘criminal complaint against defendants but it was un- 
successful. The defence was ‘that the plaintiff 2 and defendants 
second party, in collusion with plaintiff 1, dishonestly carried 
away crops in spite of distraint, that the suit was cognizable by 
a revenue court only and that_it was time-barred. The suit was 
ultimately thrown out by the lower courts. Held, in Second 
Appeal, that the suit as framed was rightly instituted in the 
civil court. 

“The Tenancy Act permits distraint under the supervision of 
the revenue court. Any ‘irregularity in following the procedure 
laid down by the Act in that behalf and the injury resulting 
from such irregularity may well be left to be dealt with by the 
revenue court; but the questions arising in actions based on 
tort and not excluded from the jurisdiction of the civil court. 

SECOND APPEAL from a decree of Basu GANGA PRASAD 
Varma, Subordinate Judge of Bulandshahr, confirming a decree 
of Basu Ratan Lat, Munsif of Khurja. 

M. L. Agarwala for the appellants. | 

Nihal: Chand Vaish for the respondents. r 

The judgment of the Court was delivered by 

NIAMATULLAH, J.—This appeal arises out of a suit brought 
by the plaintiff-appellants in the court of the Munsif of Khurja 
for recovery of Rs.1,600, being the value of the crops which the 
defendants first party (defendants 1 and 2) are alleged to have 
misappropriated. Defendant No. 1 is the landlord of the holding 
of which one Lahori is the occupancy tenant. Plaintiff No. 1 
(Johari Mal) is the sub-tenant holding it from the latter. Plaint- 
iff No. 2 and defendants second party (defendants Nos. 3 and 4) 
cultivated the land in 1332F under a batai arrangement with 
the plaintiff No. Iv Rent having fallen in arrears in 1332F, the 
defendant 1. distrained the Rabi crops on March 19, 1925, and 
appointed his servant, defendant No. 2, as the shehna. The 
plaintiffs’ case is that on April 7, 1925, the crops weré taken away 
by the defendants first party, who misappropriated the same, 
and that sometime afterwards the defendant 1 obtained a decree 
for arrears of ‘rent which the plaintiff 1 had*to satisfy to avoid 
a threatened arrest in -execution of that decree. It is also men- 
tioned in the plaint that plaintiff 1 filed a complaint in -the 
criminal court, presumably, charging the defendants first party 
with the offence of criminal misappropriation; but it was un- 

successful. The defence, so far as it is material to notice, was that 
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the plaintiff 2 and the defendants second party in collusion with 
plaintiff 1, dishonestly carried away the crops in spite of distraint, 
that the suit is cognizable only by the revenue court and that it 
is barred by limitation. 

The suit has been thrown out by both the lower courts on 
the ground that it is within the exclusive jurisdiction of the 
revenue court. The plaintiffs appeal to this Court. 

It should be noticed that the lower courts dismissed the suit 
instead of returning the plaint for presentation to the revenue 
court, as should have been done. The reason assigned by the 
lower appellate court for this course is that the suit, if instituted 
in a revenue court, would be time-barred. If the civil court has 
no jurisdiction to entertain the suit, it has none to decide the 
question of limitation, nor is it open to the civil court to decide 
the question of limitation for the revenue court in anticipation. 
The plaint should have been returned for presentation to the pro- 
per court, leaving it to the plaintiffs to present it before the 
revenue court or not, as they may be advised. The-order of the 
lower court must be modified to that-extent in any view of the 
case. 

On the main question arising between the parties, viz., 
whether the civil court has jurisdiction to entertain a suit of this 
character, it cannot be disputed that a civil court has such jurisdic- 
tion, unless it is excluded by some rule of law. The lower courts 
have held that the present suit is one of those which are declared 
by Section 167 read with Schedule IV (6) and Section 146 of 
the Tenancy Act (II of 1901) to be exclusively cognizable by the 
revenue court, If it is a suit ofthe description given in Sec- 
tion 146, there can be no doubt that the courts below were right. 
Bearing in mind the allegations contained in the plaint which 
attributes to the defendants first party a criminal misappropria- 
tion of the crops—I interpret it in that sense—it will, be found 
that the suit is not within the purview of Section 146. “That 
Section runs as follows:— 

If any person under colour of this Act distrains or sells, 
or causes to be sold, any property otherwise than according to the 
provisions of this Act, 

or if any distrained property'is lost, damaged or destroyed by 
reason of the distrainer not having taken proper precautions for 
the keeping and preservation thereof, 

or if the distraint is not immediately withdrawn when it is 
required to be withdrawn by any provisions of this Act, 

the owner of the property may institute a suit against the dis- 
trainer for compensation for any injury which he has thereby 
sustained. 

If the distrainer is an agent or servant, his principal may be 
joined as a defendant in the suit. : 


The sale referred to in the Sectioh is what must follow 
every distraint and should be made in the manner laid down by 
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the Act (see Section 128 ef se qua). If the distrainer sells it in Cvm 
any other manner, he can be sued before the revenue court for 55, 
damages -arising out of such an irregular sale. The present suit — 
does not complain of any sale, and is obviously not covered by Jomar Mat 
the first paragraph of the Section. The plaintiffs do not likewise pascxunp 
complain that the crops were 
lost, damaged or destroyed by reason of distrainer not having N'amat- 
_ taken proper precaution. ullah, J. 
The second para. which clearly contemplates a case of negli- 
gence on the part of the distrainer, and the damages arising there- 
from -cannot be so construed as to include the case of deliberate 
misapproprjation, as is alleged in the present case. That part of 
the Section, therefore, does not apply. The lower appellate court 
considers the. third paragraph to be applicable, because subse- 
quently a decree for rent was obtained and satisfied by the 
Plaintiffs. It argues that 
there is a provision that if a distraint is not immediately with- 
_ drawn when it ought to be legally withdrawn then a suit for 
compensation for any injury sustained by the owner of the pro- 
_ perty against the distrainer is ‘covered by this Section. When 
a distraint is legally withdrawn- the distrainer is bound to are 
the distrained property in the custody of its own and if he 
fails to do that, i.e., if he fails to restore the property, the 
owner of the property can sue under this Section. 

- I cannot accept this reasoning, which is based on a distorted 
view of the plain language employed in the Section. It provides 
for a case where the property is under distraint, and continues 
to be so when it ought to be withdrawn. In the case before us, 
the plaintiffs allege—and we must accept their allegation in 
determining the question of jurisdiction—that the crops were 
misappropriated shortly after distraint, that sometime afterwards 
a decree for arrears of rent was obtained and execution of that 
decree was ‘applied for by arrest of the plaintiffs (see paragraph 9 
of the plaint). If their case is true, there was no property left - 
and no subsisting distraint which could be withdrawn at the 
time the decree was satisfied. It should be remembered that the 
crops under distraint are to be stored by the cultivator pr, if he 
neglects, by the distrainer ‘in some convenient place in the neigh- 
bourhood’ (see Section 124), so that, when the distraint is with- 
drawn, the crops can be physically available to the cultivator. 

It is also relevant to refer to Section 128, which requires the dis- 
trainer ‘to take steps for sale through the sale officer within five 
days after distraint. It is clear to my mind “that the plaintiffs’ 
suit is not for compensation for injury sustained by them in 
consequence: of -the distraint not having been withdrawn when 
the law required it to be withdrawn. It is not permissible for a 
court to disown jurisdiction by gassigning to the suit a character 
which was not intended by the plaintiffs to have and which can- 
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not be assigned to it without resorting to-a far-fetched theory not 
based on the allegations contained in the plaint and on a proper 
consideration of the entire frame of the suit. There is no other 
provision in Section 146 which gives jurisdiction to the revenue 
court in respect of a suit of this character. We must give effect 
to the law according to the plain meaning of the language 
employed, and should not consider whether it would be more 
expedient to have a suit of this kind tried by a revenue court. 
It is not difficult to discern the line of demarcation between the 
jurisdictions of civil and revenue courts in this respect. The 
Tenancy Act permits distraint under the supervision of the 
revenue court. Any irregularity in following the procedure laid 
down by the Act in that behalf and the injury resulting from 
such irregularity may well be left to be dealt with by the revenue 
court; but the broader questions arising in actions based on tort 
are not excluded from the jurisdiction of the civil court, which 
is more competent to deal with them. 

For the reasons stated above, we are of opinion that the suit 
of the plaintiffs as framed was rightly instituted in the civil 
court, We set aside the orders of the courts below and direct 
the court of first instance to entertain the suit instituted by the 
plaintiffs and proceed to try it according to law. 

i Appeal allowed 
Order set aside 


SHEO PRASAD AND ANOTHER (Plaintiffs) 
VerSUS 

SANAULLAH AND ANOTHER (Defendants)* 

Indian Contract Act, Section 74——Penalty—Amount due under old 
“agreement—New agreement to remit part provided balance paid 
within a stated ‘time otherwise entire amount payable— Not penal. 

The term “penalty” cannot be properly applied where all that 
is agreed between the parties is that they shall revert to the situa- 
tion existing immediately prior to the new agreement, even though 
that may involve liability on the part of one of them for a sum 
greater than if he had carried out the agreement. 

Where Rs.1,368 had been realized by the mortgagee up to 1924, 
the lagt payment being Rs.500 made by defendant-mortgagor on 
May 28, 1924 and on that date, although there was some further 
unascertained sum due on the mortgage, the parties entered into 
the following agreement: “Only Rs.300 remains to be paid out 
of the amount settled. You agree to pay it within five months 

. If it is not paid as agreed, then we shall realize whatever has 
been remitted”; held, that the stipulation could not be regarded as 
a penalty as there was no exacting from the mortgagor of any- 
thing more than was due to the mortgageé at the time the agree- 


ment was entered into. ë ° 
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SECOND “APPEAL from a-decree.of Basu Hart Har Prasap, CW 
Subordinate Judge of Benares, confirming a decree of BABU 1929 
Niraj Natu Muxeryi, City Munsif. a 

Harnandan Prasad for the appellants. SHEW PRASAD 

B. Malik for the respondents. - SANAULLAH 

The judgment of the Court was delivered by 

Boys, J.—This was a suit for sale to recover the balance of Boys, J. 
about Rs.924 due on a mortgage. ‘The mortgage was dated June 
12, 1915, and was for a sum of Rs.600-at 2 per cent per mensem 
simple interest. A total amount of Rs.1,368 had been realised by 
the mortgagee up to 1924, the last payment being an item of 
Rs.500 made by the defendant-mortgagor on May 28, 1924. On 
that date some further amount was due on the mortgage—an 
amount which has not been so far ascertained. An agreement 
was arrived at between the mortgagee and the mortgagor which 
it set out at the bottom of page 8 of the paper-book. No question 
has been argued before us that the terms embodied on the parti- 
cular slip of paper did not constitute a binding agreement. It 
is translated in the paper-book as follows: — 

_ Only Rs.300 remains to be paid out of the amount settled. 

. You agree to pay it within 5 months, i.e., on or before Miti Katik 
Sudi Puranmashi, Sambat 1981 (November 11, 1924). If it is 


not paid as agreed, then we shall realise whatever has been remit- 
ted. 


Both the lower courts have held that the provision that the 
“mortgagor might revert to a claim for the amount which prior to 
the agreement he had been claiming as’ due on account on the 
mortgage was a penal provision and therefore subject to revision 
by the court. In ‘determining whether the stipulation in this 
` agreement amounted to the naming of a penalty or not, the ques- 
tion should, in my view, be looked at broadly: “What was the 
situation at the time between the parties?” It would appear that 
both the mortgagor and the mortgagee were in agreement that 
there was some amount due and legally recoverable upon the 
mortgage. It may have been and no doubt was in dispute as to 
what that exact sum was, but again manifestly it was a sum that 
both parties felt confident was more than Rs.300, for otherwise 
the mortgagor would have had nothing to gain from the agree- 
ment. In order to avoid litigation on the point thé mortgagor 
was prepared to pay Rs.300 within five months if the mortgagee 
-was prepared to waive the balance, and the mortgagee was pre- 
pared to waive that unascertained balanceeif the mortgagor 
paid Rs.300 within five months. They naturally had to contem- 
plate what was to happen if the Rs.300 was not paid within the 
stipulated period. They then provided that on default in pay- 
ment the agreement * should . be wiped out and the status quo 
restored. This appears to us æ fair representation of the situa- 
tion. The mortgagor said: 
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Cw -If you will agree to pay me ‘so. much I will accept it; ‘if you do 


not so pay, I must stand upon my legal -rights.. 


iss It does not appear to us that such a stipulation can be regard- 





Suew Prasap ed as a penalty. There was no exacting from the mortgagor of 


SANAULLAH 
NAUMAN agreement was entered into. There is a verbal but no ‘essential 


- Boys, J. difference between the case where the mortgagee says: 


af 
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ee any thing more than was due to;the mortgagee at the time’ the ` 


If you pay within a certain time I will upon receipt of the pay- 
ment remit the rest | 


and the case where he says: | 
-> _ I remit the rest provided that you pay me so much within a 


` certain time; and provided that if you do not so pay, I will revert - 


to the old situation. 
It is merely a different manner r of expressing exactly the same 
A thing. ` > ' 
“3 We.do not overlook the contention of the respondent based 
upon the opening words of Section 74: z 7 
When a contract has been broken, if a sum is named in the 
contract as the amount to be ‘paid in case of such breach . 
the party complaining :. .. 
But the words a 
if a sum is named in the contract as the amount to be paid in. 
- case of such breach - ioo 
must be read in the light of the words which follow, i.e., 
any other stipulation by way of penalty. 


po This shows that there must be something in the nature'of a 
Can penalty governing the earlier proposition also. Now if we consi- 


der the illustrations in which it is declared that the stipulation 
amounts to a penalty, we find that! in every case some further sum 
is to be paid by the person giving the undertaking larger than the_ 
amount that was due from him independently of the agreement. ` 
It seems to us therefore that the term “penalty” cannot .be pro- . 
perly applied where all that is agreed between the panties is that 
: they shall revert to the situation existing immediately prior to the’ 

p new agreement, even though that may- involve liability on the 
Be part of one of them for a’sum gréater than if he had carried out 
` the agreement. 


We'would therefore allow the appeal with costs hitherto in all 


; _ courts and remand the case’to thè lawer appellate court for dis- 


posal according to law. 


Appeal dlowed 
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ACHHAIBAR SINGH (Plaintif) 
Versus 
RAJMATI ann oTHERS (Defendants) * 
Transfer of Property Act (IV of 1882), Section 65 (a)—Mortgage— 

Equity of redemption subsequently sold to defendant’s mother— 

. Mortgagor’s right to mortgage—When defendants estopped from 

denying. 

The implied contract that the mortgagor. has a right to sell 
the property that he mortgages is one that arises at the moment 
of the execution of the mortgage. 

A successor-in-interest of the mortgagor cannot deny that the 
estate which he mortgaged was vested in him. 

Renga Srinivasa Chari v. Gnanaprakasa Mudaliar, I. L. R. 30 
‘Mad. 67 at 71, Debendra Nath Sen v. Mirza Abdul Samed Seraji, 
10 C., L. J. 150 at 164 and Doe v. Stone, [1846] 3 C. B. 176 
referred to. 

SECOND APPEAL from a decree of C. Des Banerji EsQ., 
Additional Subordinate Judge of Jaunpur, reversing a decree of 
Basu Banwari LaL Matuur, Munsif of Shahganj. 

Peary Lal Banerji for the appellant. 

Haribans Sahai for the respondents. 

' The judgment of the Court was delivered by 

ASHWORTH, J.—This second appeal arises out of a suit 
brought by the plaintiff-appellant for sale of certain property on 
the basis of a mortgage. The property. was mortgaged to him by 
one Behari Das Goshain. The mortgage was a simple mortgage. 
Subsequently Behari Das sold the equity of redemption to Mst. 
Rajmati who is the mother of the defendant-respondents. 

One plea taken in defence was that the property being waqf 
property, Behari Das, the mortgagor, was not entitled to mort- 
gage it. This plea was repelled by the trial court on two findings. 
One finding was that the property was not waqf property, and 
the second was that in any case the defendants having obtained 
possession of the property from their mother who got the equity 
of redemption from Behari Das were estopped under Section 65 (a) 
of the Transfer of Property Act from denying the right ôf Behari 
Das to mortgage the property. 

In first appeal the Subordinate Judge set aside the finding of 
the trial court as to the property being waqf property. Whether 
he considered the plea of estoppel is not clear. He has made some 
remarks which appear unintelligible and at any*rate have not been 
relied upon. by the respondents’ counsel and with good reason. 

In this second appeal the main point taken is that the res- 
pondents were in possession through their mother and any interest 
acquired by ‘their mother was the interest of Behari Das as it 
existed subsequent to the morgage. Therefore neither their 

* S. A. 699 of 1927 
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mother nor the defendants themselves can take up a position which 
it was not open to Behari Das as mortgagor to take. Now Behari 
Das either had or had not power to make the mortgage. Assum- 
ing that he had not power, still he could not, in a suit by the 
mortgagee, take up the position that he had no power to transfer 
the property by mortgage. That is clearly barred by Section 65 
(a) of the Transfer'of Property Act. His successors-in-interest 
are in no better a position. 

Respondents’ counsel has attempted to argue in two ways. 
He first of all maintained that the respondents, although they 
were the sons of Mst. Rajmati, had'somehow got possession of the 
property quite independently of their mother. ‘This plea was not 
set up in the written statement and it would take a great deal to 
persuade us that when their mother was in possession under her 
sale deed, the respondents, her sons, got possession in some way 
independently of their mother. This view of. the case was never 
considered by the lower courts and obviously because it was 
neither maintained nor was maintainable. 

A second argument is that the estoppel referred to in Sec- 
tion 6§(a) of the Transfer of Property Act is an estoppel that 
will only operate personally against the mortgagor and not against 
a subsequent transferee of the mortgagor. In support of this 
contention we are referred to the case of Renga Srinivasa Chari v. 
Gnanaprakasa Mudaliar’. It was there held that the implied con- 
tract mentioned in Section 65 (c) of the Transfer of Property Act 
that the mortgagor will pay all public charges accruing due in 
respect of the mortgaged property so long as the mortgagee is not 
in possession is an implied contract which will not be binding on a 
subsequent transferee of the equity. of redemption. Whether that 
case was rightly decided on this point it is unnecessary to consider 
because the liability to pay public charges would arise gubsequent 
to the mortgage. The implied contract that the mortgagor has a 
right to sell the property that he mortgages is one that arises at 
the moment of the execution of the mortgage. It has been held 
in Debendra Nath Sen v. Mirza Abdul Samed Seraji® wherein 
reliance i$ placed on the English case of Doe v. Stone? that it is no 
more open to a person standing in the shoes of the mortgagor than 
to the mortgagor himself to set up as against- the mortgagee any 
preceding estate which he himself had created. That is to say, 
that a successor-in-interest of the mortgagor cannot deny that 
the estate which he mortgaged was vested in him. We would 
also refer to the last paragraph of Section 65 of the Transfer of 
Property Act which mentions that the right of a mortgagee to 
take advantage of the implied contract stated in Section 65 can be 
enforced by every successor-in-interest of the mortgagee. This 


provision would be of no effect iit was only the mortgagor per- 
H, L, R, 30 Mad. 67 at 71 710 C., L. J. 150 at 164 
3[1846] 3 C. B. 176 i 
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sonally against whom they would be invoked. 

For the above reasons we accept this appeal and restore the 
decree of the trial court with costs to the appellant both in the 
lower court and in this. 


Appeal allowed 


- MOHAMMAD NAJAF anp orHers (Defendants) 
Versus 
BADRI NARAIN PRASAD (Plaintiff) AND OTHERS*™ 
Pre-emption—Sale of joint family property—Member of family not en- 
titled to pre-empt. 

A person who is the owner of the property sold cannot sue for 
pre-emption inasmuch as a man cannot be a vendor and a pre- 
emptor with respect to the same sale. Partap Narain v. Shyam 
Lal, 18 A. L. J. R. 160 followed. 

A member of a joint family cannot institute a suit for pre- 
emption on the sale of joint family property. 

First APPEAL from a decree of Basu MATHURA PRASAD, 
Subordinate Judge of Azamgarh. 

Mukhtar Ahmad for the appellants. 

Peary Lal Banerji, Narmadeshwar Upadhiya, Narain Prasad 
Asthana and Kumuda Prasad for the respondents. 

The judgment of the Court was delivered by 

BaNERJI, J.—These three appeals arise out of three suits 
brought for pre-empting the same sale. The first suit was insti- 
tuted by the vendor’s own brother, Badri Narain. He did not 
specifically allege in the plaint that he was separate from his 
brother, though he brought a suit to pre-empt the share trans- 
ferred by his brother. In the second suit brought by Najaf it 
was alleged in the plaint that the family was joint but this allega- 
tion was generally denied by Badri Narain in his written state- 
ment. * The question of the jointness of the vendor and Badri 
_ Narain was in dispute but the learned Subordinate Judge did not 
frame any issue on this point. Apparently he has considered this 
question to be immaterial and he has held that the suit by Badri 
Narain is maintainable and he has the preferential fight. He 
has tried to distinguish the case of Partap Narain v. Shyam Lal 
on the ground that there the sale-deed had been ex€cuted by the 
father for legal necessity and not by his brother. In our opinion 
the ratio decidendi of that case, to quote the words of the learned 
Judges themselves; was that when the interests of all were joint, to 
allow the plaintiffs to pre-empt would be tantamount to allowing 
a man to be both a vendor and a pre-emptor one after the other. 
If the family i is joint then the plaintiff has a proprietary interest in 
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the share sought to be pre-empted.: Thus his claim is to pre-empt 
property which belongs to him and is still undivided. In our 
opinion therefore it was absolutely essential to determine the ques- 
tion whether the two brothers were joint or separate. 

Mr. Upadhiya, on behalf of. Bhawani Prasad, requested that 
his client should be given an opportunity to produce further 
evidence in the court below and have the question of his pro- 
prietary title decided afresh. We do not think that he has made 
out any case for an opportunity to produce fresh evidence. 

We accordingly send down the following issue to the court 
below for a finding and report:— : 

Were Badri Narain and Radha Rawan joint or separate at the 
time when the sale deed was executed? 

As no specific issue was framed by the court below the parties 
will be at liberty to produce fresh evidence on this new issue, 
The findings should be returned within two months from this 
date. i 

[On receipt of the finding the appeal was disposed of by the 
following judgment:—] 

SULAIMAN and BANERJI, JJ.—This is an appeal by Moham- 
mad Najaf and others, defendants, in a suit for pre-emption 
instituted by Badri Narain Prasad. Badri Narain is the brother 
of Radha Rawan, the vendor, and claimed a right of pre-emption. 
His claim was accepted by the court below. The court below 
held that Badri Narain and his brother were joint and Badri 
Narain was the elder brother and the karta of the family. The 
court below, in spite of those findings, gave a decree for pre- 


. emption to Badri Narain. In our order of remand dated June 5, 


1926, we pointed out that no specific issue had been framed by the 
court below as to whether Badri Narain and Radha Rawan were 
joint or separate. Our attention was not drawn to the statement 
made by the pleader for Badri Narain before the court below on 
November 5, 1923, that Badri Narain and Radha Rawan, the 
vendor, were joint. We have however now a clear finding by the 
learned Subordinate Judge that Badri Narain and Radha Rawan 
were joint. 

Objections have been taken to the finding by Badri Narain 
but we are of opinion that in this case Badri Narain is bound by 
the statemens of his pleader referred to above. 

We pointed out that, as held in Partap Narain v: Shyam Lal’, 
a person who is the owner of the property sold cannot sue for 
pre-emption inasmuch as a man cannot be a vendpr and a pre- 
emptor with respect to the same sale. A member of a joint family 
cannot therefore institute a suit for pre-emption on the sale of 
joint family property. 

We are, therefore, of opinion that this appeal must be allowed 
and Badri Narain’s suit dismissed evith césts throughout. 


Appeal allowed 
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S, ASA RAM AND ANOTHER (Plaintiffs) 
versus 


KARAM SINGH anD oTHERs (Defendants) * 

Contract Act (IX of 1872), Section 25(3)—Simple money bond— 
Agreement by sons to pay fathers time-barred debt—Claim based 
on the bond—Sons liable only to extent of family property. 

Where defendants 1 and 2 (Hindu sons) executed a simple 
money bond in favour of plaintiffs in consideration of a time- 
barred debt owed by their father, beld, that they were only 
liable to the extent of their share'in the joint family property. 

SECOND APPEAL from a decree of Panprr J. N. Disnir, 
Additional Subordinate Judge of Saharanpur, reversing a decree 
of Basu SHEO Narain VaisH, Munsif of Deoband. 

M. L. Agarwala for the appellants. 

. M. A. Aziz for the respondents. . 

The judgment of the Court was delivered by 

MUKERJI, J.—This appeal raises a nice question of law. We 
have however no difficulty in deciding it. 

The first two defendants executed a simple money bond in 
favour of the plaintiff-appellants, in consideration of a debt owed 
by their father, but was one which had become time-barred at the 
date of the execution of the bond in suit. The claim failed in the 
first court, but succeeded in the lower appellate court. The 
defendant No. 3, who was a minor brother of the other two 
defendants, and who was not a party to the bond, was exempted 
from the claim. The learned Subordinate Judge, in decreeing the 
claim, directed that the amount of the decree should be realised 
from the 2|3rd share of the joint family property which belonged 
to the first two defendants. 

The plaintiffs have come up in second appeal and it is con- 
tended that there should have been a personal decree against the 
first two.defendants, as the executants of the bond. 

Reliance has been placed’ on Section 25 of the Contract Act. 
It is argued that the defendants Nos. 1 and 2, agreed to pay a 
time-barred debt and therefore entered into a valid contract with 
the plaintiffs and, as they agreed to pay personally, the personal 
agreement should have been enforced by the court below. 

Section 25(3) runs as follows:— 

An agreement made without consideration is “wi unless 
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it is a promise, made in writing and signed by the person to be . 


charged therewith, or by his agent generally or specially autho- 
rised in that behalf, to pay wholly or in part a debt of which 
the creditor might have enforced payment but for the law for 
the limitation of suits. 
The words “of which the creditor might have enforced pay- 
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Civ ment”, according to the learned counsel for the appellant, would 
Tpz include a debt which is not payable by the executants of the bond 
_—. themselves. But as we read that Sub-section, we think that it is 
Ass RaM meant to cover only the case of the person who would be liable 
to pay out for the limitation barring the suit. In this case the 
—- bond could be enforced against the sons only to the extent of the 
Mukerji, J. joint family property. The sons would not be personally liable at 
all. That being the case, if the bond in suit did come, as to which 
we express no opinion, within Section 25 (3), any agreement as to 
liability which could not be enforced, originally, could not be en- 
forced under the new agreement. To make it clear, the sons were 
liable only to the extent of the family-property. If they agreed 
to pay the father’s debt, any agreement that they would pay 
personally would be without consideration as it would not be 

within Section 25 (3). 

No authority has been cited; on either side. We think that 
the decree passed by the court below is a just and proper decree 
and we see,no reason to interfere with it, unless some clear autho- 
rity is produced to induce us to do so. ne 

The appeal fails and is hereby dismissed with costs. 

t 3 Appeal dismissed 


v. 
Karam SINGH 


Cvr SYED MEHDI ALI KHAN anp ANOTHER (Defendants) 
o l versus 

ae ‘ CHUNNI LAL and anoTHer (Plaintiffs)* 
Abri 1) Transfer of Property Act (IV of 1882), Section 58—Security bond, 
pepe terms of—When not amounting to mortgage deed nor charge 
created—Section. 100, requirements of, not fulfilled—Limitation, 
question of—Contract Act (IX of 1872),. Section 70—Provisions 
of-—-Compensation, question of. 

F having obtained a decree for Rs.68,000 against H from the 
High Court in appeal arising out of suit No. 37 of 1903, sold 
it to BD’ (father of plaintiffs) for Rs.40,000. Priar to this, 
defendants-appellants, in execution of their decree in suit 
No. 20 of 1902 for Rs.11,500 against F, attached the decree of 
F against H. Under the Court’s order BD executed the decree with 
the result that some property was sold on October 26, 1906 for 
Rs.14,950 and the bulk of it was purchased by strangers. One 
property was purchased by BD after which the judgment-debtor 
deposited nearly Rs.6,000 in‘court and later paid out of court 
over Rs.54,000. When BD and defendants wanted to take out 
the money from court they were ordered to furnish security. 
On filing of ẹ security.bond on July 11, 1907 the defendants were 
allowed to take out the whole amount realized by sale as well 
as part of the amounts deposited. The appeal of H was even- 
tually remanded by the Privy Council to the High Court who 
vultimately dismissed the suit, thereby sreversing the decree. 
Subsequently as a result of H’s application for restitution of 
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properties, BD and his sons had to make complete restitution to 
H by paying all sums taken out of court. The present plaint- 
iffs instituted the present suit claiming to enforce the charge 
created by the security bond as against the defendants. It was 
found that “the bond mentioned no person to whom security 
was given” but “they undertook to be liable to the court for the 
refund or return of the amount ‘which they were going to take 
out of court”. 

. Held, that the security bond did not amount to a mortgage 
deed. Raja Raghubir Singh v. Jai Indra Bahadur Singh, I. L. 
R. 42 All. 158=18 A. L. J. R. 263 followed. Janki Kumar v. 
perih Rani, I. li R. 17 All. 99=1895 A. W. N. 19 referred 


"iE the decion was not a mortgage for want of any mention 
of a specific person in whose favour it was made, it equally did 
not create a charge. 


FIRST APPEAL from a decree of P. c. MocHa ESQ., Sub- 
ordinate Judge of Muzaffarnagar. 


Iqbal Abmad and Gopi Nath Kunzru for the appellants. 

Shiam Krishna Dar, S. D. Sinha and S.°B. L. Gaur fot the 
respondents. 

The following judgments were delivered:— 

~SuLaman, J.—This is a defendants’ appeal “arising out of 
a suit for sale on the basis of a security bond dated July 11, 1907, 
executed, by the defendant-appellants. It appears that Mst. Faiz- 
unnissa obtained a decree against Mst: Hanifunnissa from the High 
Court in appeal arising out of suit No. 37 of 1903. The decree 
was for about Rs.68,000. Mst. Faizunnissa sold her decree to 
Bansi Dhar, the father of the present plaintiffs, for Rs.40,000. 
Prior to these proceedings Mehdi Ali Khan and Abdullah Khan, 
the appellants, held a decree in suit No. 20 of 1902 for over 
Rs.11,500 against Mst. Faizunnissa:' In execution of -their decree 
they attached the decree held by Mst. Faizunnissa against Mst. 
Hanifunnissa. This sale took place after the attachment and 
therefore all claims under it were subject to that attachment. 

The attaching creditors sought to execute the decree but the 
court ordered that the decree should be executed by Bansi Dhar 
although when the sale proceeds are realised’ the decree of the 
attaching creditors should be discharged first. In execution of 
this decree some property was sold at auction on October 26, 1906 
for Rs.14,950 and the bulk of it was: purchased by’ strangers. 
One property, viz., an indigo factory, was purchased by Bansi 
Dhar himself. ‘After this the judgment-debtor deposited nearly 
Rs.6,000 in court and later paid’ out of court over Rs.54,000. 
In this way the whole amount of the decree was paid off. 

', When Bansi Dhar wanted go take out the money from the 
court he was ordered to furnish security before he took out the 
money. Similarly’ when Mehdi Ali Khan and Abdullah Khan 
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applied to take out the money from the court in discharge of 
their decree, the court ordered that without furnishing security 
they could not be allowed to do so. After the passing of this order, 
Mehdi Ali Khan and Abdullah Khan filed in court a security bond 
dated July 11, 1907, which is printed at page 41 and is the sub- 
ject of controversy. On the filing of that security they were 
allowed to take out the whole of Rs.14,950 realised by the -sale 
of the property as well as a part of the amounts deposited sub- 
sequently. 

All this time the appeal of Mist. “Hanifunnissa was pending 
before their Lordships of the Privy Council. The appeal was 
remanded to this Court and this Court ultimately dismissed the 
suit and in this way reversed the decree. 

Then followed protracted proceedings for restitution. Mst. 
Hanifunnissa applied for restitution of properties purchased by 
the strangers as well as by Bansi Dhar but her application as against 
the strangers was dismissed. We are informed that she recovered 
the indigo factory from Bansi Dhar. Later she applied for restitu- 
tion of the amount against Bansi Dhar and to these proceedings 
she also impleaded Mehdi Ali Khan and Abdullah Khan. The . 


learned Subordinate Judge dismissed her application. On appeal 


the High Court remanded the case holding that Bansi Dhar was 
liable personally under Section 144 of the Code of Civil Procedure 
to her.for restitution. Piggott, J. further remarked: 

In the event of Bansi Dhar satisfying the claim of the appel- 
lants he will be entitled to enforce as against Mehdi Ali Khan 
and Abdullah Khan the liability undertaken by these gentle- 
men as sureties on his behalf. ` 

_ This remark however was not directed to any point which 
was specifically in dispute at that time. 

The result of all these proceedings has been that Bansi Dhar 
and now his sons have had to pay all the sums taken out of court 
and in that way have made complete restitution to Mst. Hanif- 
unnissa and her representatives. 

The present plaintiffs, viz., the sons of Bansi Dhar, did not 
apply to*the court before which the security was furnished for 
any remedy but instituted the present suit claiming to enforce 
the charge created by the security bond. The defence raised on 
behalf of the appellants was that no charge existed and that the 
bond could not be enforced by the plaintiffs as against them. 
There was a further plea of limitation. 

The learned Subordinate Judge has held da the bond in 
question does not amount to a mortgage and cannot be enforced 
as such. But he has held that it created a charge on the property 
in favour of Bansi Dhar which could be, enforced by the present 
plaintiffs. He has held that no part of the claim is barred by 
limitation and has accordingly decreed the whole claim. 
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We- agree with the court below dae in view af the pro- 


nouncement of, their Lordships of the Privy Council in the case - 


of Raj Raghubir Singh v. Jai Indra Bahadur Singh’ the security 
bond in question does not amount to a mortgage deed. It is 
printed at p. 41 and under this document Mehdi Ali Khan and 
Abdullah Khan, who described themselves as sureties, agreed to 
be liable to the court that if Mst. Hanifunnissa and others or 
their heirs-be successful in the Privy Council and Mst. Faizun- 
nissa or her representatives have to refund the sale proceeds, they 
shall refund Rs.15,134-11-2 and shall comply with the order 
which might -ultimately be binding upon them. They further 
agreed that they and their heirs shall- pay the-said sum amounting 
to the figure quoted above and as a security for the payment of 
the said amount they mortgaged by way of-security the zamindari 
property detailed in the document. The object of furnishing this 
security was to enable them.to take the money out of court 
which was lying there and-was in dispute. The document does 
not expressly say that it is a hypothecation or mortgage in favour 
- of Mst. Hanifunnissa or her heirs. The executants did not under- 
take to pay to Mst. Hanifunnissa or her representatives the amount 
mentioned therein in case they succeeded. There was an under- 
taking to be liable to the court for the refund or return of the 
amount which they were going to take out of court. As observed 
by their Lordships in the case -referred to above at page 167, 
there is in this instrument no person mentioned to whom the 
security is given. THey undertook liability to the court, but the 
court is not a juridical person and it can neither sue nor take 
property nor assign it. But on the clear language of the document 
there was an unquestioned liability on the part of Mehdi Ali Khan 
and Abdullah Khan to refund the amount and there was clearly 
both a personal liability to do so as well as that sought to be 
created by the security. Such unquestioned liability must un- 
doubtedly “be capable of being enforced. In the document before 
their Lordships there had been no personal liability at all and no 
question of. enforcing it under Section 145 of the Civil Procedure 
Code. arose, The suit was purely one to enforce the charge said 
to have been created by thé document. ‘Their Lordships remarked 
that that'was not the mode of enforcing the liability and the proper 
course.was to apply to the court: for making an order in the suit 
upon an application. to which the sureties are parties, that the 
property charged be sold unless before a day named the sureties 
find the money. This was the practice of this High Court in 
-similar cases as is evidenced by the ruling in Janki Kumar v. 
Sarup Rani.” ‘It follows therefore that the document canhot 


be TERNER as a mortgage deed within the meaning of Section 58 
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of the Transfer of Property Act because there is here no mort- 
gagee to whom the property is transferred. 

The learned Subordinate Judge has thought that if it is 
not a mortgage it must amount to a charge. It is impossible to 
accept this view. If the document is not a mortgage for want 
of any mention of a specific person in whose favour it is made, 
it equally does not create a charge. Section 100 requires that 
where immovable property of one person is by act of parties or 
operation of law made security for the payment of money to 
another and the transaction does not amount to a mortgage, the 
latter person is said to have a charge on the property. Here Mst. 
Hanifunnissa and her representatives are not named as being the 
persons to whom the money is to be paid. Thus the case does not 
fulfil the conditions required by Section 100. I am therefore 
of opinion that the learned Judge is in error in thinking that it 
creates a charge and can be enforced. No doubt it is not necessary 
that the beneficiary should be a party to the transaction under 
which the charge is created. But he must be specifically named 
as being the person in whose favour the charge exists. This is 
not the case here. It follows therefore that the plaintiffs remedy 
to recover the money by enforcement of any supposed security 
either in the nature of aj mortgage or of a charge must fall to the 
ground; and they cannot take advantage of the 12 years period 
of limitation which is allowed for such remedies. 

Bansi Dhar had to pay large sums of money by way of res- 
titution in the year 1914. The payment ranged from April 1, 
1914 to April 30, 1914 and amounted to over Rs.71,000. Un- 
fortunately the claim to recover any part of this amount is hope- 
lessly beyond time because Article 132 of the Limitation Act does 
not apply. 

There remains the sum of Rs. 15,950 which was paid by 
Bansi Dhar or his heirs between January, 1923 and July, 1923. 
The present suit is within three years of that payment.’ When the 
court ordered that neither Bansi Dhar nor the attaching creditors “ 
could be allowed to take out the money without first furnishing 
security and they were allowed to take out portions of the 
amounts,lying in court on furnishing such security, it is obvious 
that when the decree in execution of which the sums had been 
realised was reversed, they were in duty bound to refund the 
amount. There can be no doubt that there was the undoubted 
liability of Mehdi Ali Khan and Abdullah Khan to refund this 
amount which they had taken out. Similarly Bansi Dhar was 
bound to restore what he had taken out. This was the express 
personal undertaking by Mehdi Ali Khan and Abdulla Khan in 
their bond dated July 11, 1907. 

But the attaching creditors were not considered as principal 
parties to the proceedings relating to réstitution, and the High 
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Court in its judgment dated February 27, 1919, held that Bansi 
Dhar was personally liable under Section 144 though he may 
have his own remedies against Mehdi Ali Khan and Abdullah 
Khan. But the fact remains that Bansi Dhar had to pay in court 
what had. been taken out by Mehdi Ali Khan and Abdullah Khan 
as well as what had been taken out by himself. 


Section 70 of the Indian Contract Act lays down that when 
a person lawfully does anything for another person not intending 
to do so gratuitously and such other person enjoys benefit there- 
of, the latter is bound to make compensation to the former in 
respect of the thing so done. Now there was a liability on Mehdi 
Ali Khan and Abdullah Khan to restore the amount which had 
been taken out by them and that liability was in the first instance 
discharged by Bansi Dhar. By making good that amount Bansi 
Dhar undoubtedly did a thing lawfully for Mehdi Ali Khan and 
Abdullah Khan and there is no doubt that he did not intend to 
do it gratuitously. Nor can there be any doubt that Mehdi Ali 
Khan and Abdullah Khan to that extent have enjoyed the benefit 
thereof. They had attached a decree which was subsequently 
set aside and became a nullity, and yet under colour of it they 
realized an amount and have appropriated it. It therefore seems 
to me that the latter are bound to make compensation to the for- 
mer in respect of the thing so done. It seems only just and fair 
that Bansi Dhar or his representatives should have the right to 
claim the amount which they have paid which in reality ought 
to have been paid by Mehdi Ali Klan and Abdullah Khan be- 


cause they alone had taken out that sum. 


The learned advocate for the respondents has strongly con- 
tended that the liability of Mehdi Ali Khan and Abdullah Khan 
could only arise after the amount had been refunded by the 
representatives of Mst. Hanifunnissa. This contention is correct 
in this sense that the present plaintiffs could not possibly have 
sued unless they had at first had to refund the amount. But 
there can also be no doubt that the liability of Mehdi Ali Khan 
and Abdullah Khan existed all along and they were bound to res- 
tore the amount. The cause of action for suing undgr Section 70 
cannot be said to have arisen when the Privy Council decision was 
given, but only when the restoration was made by Bansi Dhar 
for it is on that account that he and his representatives can claim 
compensation.” I am therefore of opinion that this appeal should 
be allowed in part and the decree of the court below modified 
in this way that the plaintiff should be given a decree 
only for Rs.15,950 with interest at 6 per cent per annum simple 
from July 23, 1923, theelast date on which Bansi Dhar made the 
payment, till realisation, and fhe rest of their claim should be 
dismissed. a4 ; 
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PuLLAN, J.—I agree with-the views expressed and the order 


proposed. 
By THE Court—The appeal. is allowed in part, the decree 


Svevo Mot of the court below is modified to. this extent that the plaintiffs’ 
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claim is decreed only for the recovery of Rs.15,950 with simple 


Cuunn Laz interest at 6 per cent per annum from. July 23, 1923, the last 
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day on which Bansi Dhar made the payment, till realisation. The 
rest of the claim is dismissed. The‘decree will be a simple money 
decree against Abdullah Khan and the assets in the hands: of the 
heirs of Mehdi Ali Khan deceased. The parties should receive 
and pay costs in proportion to their success and failure in both 
courts. ; . 


Appeal allowed in part 


GHURA KOER. (Defendant) 
Versus ` 
BISHUN RAM and oTHers (Plaintiffs) * 

Civil Procedure Code (V of 1908), Order 34, Rule 1—Mortgage— 
Suit for redemption—Co-morigagor a necessary party—Civil 
Procedure Sode, Section 11—Judgment between co-defendants—Res 
judicata, when. 

A simple mortgage of fifteen properties was executed on 
January 6, 1911 for Rs.6,999-15. Subsequently, in course of 
time, out of these properties, properties 1 to 9 were purchased by 
mortgagees and properties 12 to 15 were purchased by one Z 
from whom they were wrested, after a pre-emption suit by one 
K. K brought a suit in 1918-for redemption in respect of the 
four villages purchased by her and the present appellant, who 
represented the original mortgagor, was impleaded. An account 
was then taken of what was the liability on a particular date 
fixed by the Judge for redemption of the several properties. 
In plaintiff’s suit, brought subsequently for recovery of a certain 
amount by sale-of properties Nos. 10 and 11, beld (1) that in 
the earlier suit the appellant was a necessary party; Ahmad 
Husain v. Muhammad Qasim Khan, 24 A. L. J. R. 88 referred 
fo; (2) that the judgment of 1918 operated as res judicata. 

First APPEAL from a decree of BABU CHATER BEHARI Lat, 

Additional Subordinate Judge of Ballia. 

Haribans Sahai and Uma Shankar Bajpai for the appellant. 
Kamlak@nt Verma and Ambika Prasad Pandey for the res- 
pondents. , 


The judgment of the Court was delivered by 

Mukerji, J.—This appeal is by one who was the defendant 
No. 2. in the suit. It arises out of a claim for recovery of mort- 
-gage money by sale of two out of fifteen properties originally 
mortgaged. The mortgage was a simple one and was executed on 
January 6, 1911 for a sum of Rs. 6,999-1§-0, The appellant now 
represents the original mortgagor. 

* F. A. 450 of 1926 
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In the course of time, subsequently to the execution of the 
mortgage deed, out of the fifteen properties mortgaged, which 
will be found detailed at p. 3 of our paper-book, properties 1 to 
9 were purchased by the mortgagees- themselves. The properties 
12 to 15 were purchased by one Zuber, from whom they were 
wrested, after a pre-emption suit, by one Khairunnissa. Mst. 
Khairunnissa brought a suit for redemption being suit No. 198 
of 1918 in respect of the four villages purchased by her. To this 
suit the present appellant was a party. In Khairunnissa’s 
suit, an account was taken of what was the liability on a parti- 
cular date fixed by the Judge for redemption of the several 
properties owned by the several parties. The learned Judge found 
that on April 25, 1918, the date fixed for payment of the mort- 
gage money by Mst. Khairunnissa, a sum slightly over Rs.1,800 

_ was payable by the properties Nos. 9 and 11 which were still in 
the possession of the representatives of the original mortgagor. 

The plaintiffs claim recovery of a certain amount by sale 
of the two properties, namely, Nos. 10 and 11 which are called 
Alwalpur and Shahpore. 

The main question that had to be determined by the court 
below was, what was the amount for which these two villages 
were liable. The learned Subordinate Judge held that the judg- 
ment in the earlier suit of 1918 operated as res judicata between 
the present plaintiffs and the appellant, although they were arrayed 
on the same side, as defendants, in that suit of 1918. Taking 
Rs.1,800 as the basis of the liability of the two villages, still owned 
by the appellant, the learned Judge decreed the claim. 

In this Court, two points have been urged. The first is 
that the judgment of the earlier suit did not operate as res judicata, 
and the second is that even in the view taken by the court below, 
the amount, decreed is too much. 

On the first point, we cannot agree with the argument of the 
learned counsel for the appellant. It was urged that in the earlier 
suit, the appellant was not a necessary party. That is not our 
view of Order 34, Rule 1 of the Civil Procedure Code. The 
suit was a redemption suit and, therefore, the suit erelating 
to a mortgage, the co-mortgagor of Khairunnissa, namely, 
the present appellant, was a necessary party. TRe learned 
counsel for the appellant has very fairly drawn our attention to 
the case of Ahmad Husain v. Muhammad Qasim Khan’ to which 
one of us was party. In that case it was held.that in a suit for 
redemption, a co-mortgagor who was not suing for redemption 
was a necessary party. We hold that in the earlier suit Mst. 
Ghura Koer, the appellant, was a necessary party. 

Coming to the question of res judicata we think that the 
decision of the courts below wes right. It was necessary, in 
order to give relief to Khairunnissa, to decide what was the 

124 A. L. J. R. 88 - . 
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liability of the present appellant’s property as also what was the 
liability of the properties purchased by the present respondents. 
The question could be settled only in the presence of these parties. 
The interests of both the parties were conflicting, inasmuch as, 
if a heavier burden was put on one party, the benefit of that 
would be reaped by the other party. The twọ sets of defendants 
were therefore interested in seeing that a proper amount was 
found payable by Khairunnissa. : We hold that the judgment of 
1918 operated as res judicata. 


Coming to the second point, the contention of the learned 
counsel for the appellant seems to be right. The actual amount 
payable by the two villages, Alwalpur and Shahpore, was found 
to have been Rs.1,869, as on April 25, 1918. According to the 
terms of the mortgage, interest due up to the due date, was to 
be added to the original amount lent and, thereafter, interest was 
to be paid on the total amount at 15 per cent per annum. The 
amount found as due on April 25, 1918 consisted of a principal 
amount and an amount of accumulated interest. The principal 
amount was Rs.917 and the accumulated interest was Rs.952. 
Further interest, according to the terms of the mortgage deed, 
could run only on the sum of Rs.917 and not on the amount of 
interest that had accumulated so far. In this respect, the decree 
of the court below will have to be modified. The learned Judge 
has allowed interest at the uniform rate of 15 per cent on the 
total amount of Rs.1,800. We have already pointed out that the 
correct amount is not Rs.1,800 but Rs.1,869. 


In the result, we modify the decree of the court below to 
this extent that the plaintiff-respondents’ claim stands decreed 
for recovery of Rs.917 with interest thereon at 15 per cent per 
annum from April 25, 1918 to six months from this date which 
we fix for payment. To this entire sum will be added the sum 
of Rs.952, the interest which accrued on the principal amount 
from the due date, which is May 24, 1911 to April 25, 1918. 
In case of default in payment of this total amount and propor- 
tionate ¢osts, which we allow to the plaintiffs in both the courts, 
the properties, namely, Alwalpur and Shahpore, will be sold. 
The propergies will be sold subject to the encumbrances described 
in the judgment of the court below. After the date fixed for 
payment by this judgment, interest will run on the total amount 
of the total mortgage money and the costs at 6 per cent per 


annum till realisation. The appellants will pay their costs in this 


Court and the court below. In calculating the costs in the court 
below, the amount of fees payable for the counsel of the plaintiffs 
will be calculated on the amount decreed; and if sum-total of the 
fee paid when the suit was heard ex pafte, and the fee paid, later 
on, should exceed this amount, the amount of fee will be limited 
to the sum already indicated. 
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MOHAMMAD ABDUL WAHID KHAN (Applicant) 
versus 
RADHA KISHUN AND ANOTHER (Opposite parties) *~ 
Charitable and Religious Trusts Act (XIV of 1920), Section 7—Appli- 
cation by trustee—Order by District Judge—Amounting to mere 
error of judgment—Revision—Interference by High Court—Civil 
Procedure Code, Section 115—~‘Case decided”, meaning of 
The words ‘a case decided by a court” mean.“‘a matter which 
has been disposed of effectually by the court and not merely 
for the time being”. 
When a trustee makes an application to the District Judge to 
* obtain his opinion or advice, a ‘case’ is presented before the Dis- 
trict Judge for his ‘decision’. Bala Krishna Udayar v. Vasudeva 
Aiyar, I. L. R. 40 Mad. 793==15 A. L. J. R. 646 (p.c.) referred 
” 


O. ` . . 

A Mohammedan made a waqf of his property, which was 
subject to heavy encumbrances, for benefit of his descendants. 
Later on, the mutawalli (dedicator’s daughter) succeeded in 
obtaining the District Judge’s permission to sell a portion of the 
property to A for Rs.13,500. As a matter of precaution, at 
A’s request; the District Judge issued a notification inviting 
persons interested in the proposed sale to file objections, if any, 
before the court. On the date fixed for the purpose, the Dis- 
trict Judge, in the presence of A and the mutawalli’s counsel, 
accepted an offer of Rs.16,000 made by applicant. The same 
day, after applicant had left, A applied offering Rs.16,000 and 
this offer was accepted by an order of the District Judge. An 
offer of Rs.18,000 made five days later by applicant was, how- 
ever, rejected on the ground that there was a “sort of agree- 
ment” between the mutawalli and A. 

Held, that a revision lay from the order of the District Judge, 

. that the District Judge’s advice to the mutawalli was not sound 
but as he did not exercise his jurisdiction illegally or with 
material irregularity, the High Court could not correct in 
revisfon a mere error of judgment. Even if it was a case in 
witich the High Court could interfere under the law, it was 
not bound to do so unless it thought that it ought to inter- 
fere. f 

Civi Revision from an order'of H. Bearry Esq., District 
Judge of Moradabad. 3 
Peary Lal Banerji for the applicant. 


Givi 
1929 


May 8 





Mukerji, J. 
Young, J. 


Kailas Nath Katju and Shiva Prasad Sinha for the opposite - 


parties. 

The following judgments were delivered:— 

MUKERJI, *J.—This is an application to revise an order of 
the District Judge of Moradabad made on September 13, 1927 


Mukerjt, J. 


under the following circumstances. A certain Mohammedan 


gentleman made a waqf of his property for the benefit of his 
descendants, on August 20,-1915. The aforesaid property was 
- * Civ. Rev. 288 of 1927 
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subject to heavy encumbrances. The mutawalli for the time being, 
Mst. Jafri, who was the daughter of the dedicator, made an appli- 
cation to the District Judge of Moradabad, seeking his permission 
to sell a portion of the property of village Lohari Khadar. She 
had arranged with one Radha Kishen, one of the opposite parties 
in this case, that a 14 biswa share should be sold to Radha Kishen 
for the sum of Rs.13,500. The learned District Judge granted 
the permission sought. Radha Kishen, as a matter of precaution, 
made an application to the District Judge, on September 2, 1927 
asking him to take steps to ensure that there was no litigation 
in future with respect to the property purchased by himself. 
He said, in the petition, that the property was waqf and people 
might, thereafter, raise all sorts of objections to the sale. Radha 
Kishen, therefore, proposed that the District Judge should issue 
a notification stating that so much property was being sold for so 
much, to such and such person and calling upon any person, who 
might be interested to do so, to file any objection before the 
court. The District Judge acceded to this request and a notifica- 
tion was-issued. Abdul Wahid Khan, the applicant before this 
Court, sent in a letter to the District Judge saying that he had 
heard that the property was being sold and he offered to pay 
Rs.16,000 for the share of 14 biswas, for the sale of which the ` 
District Judge had already granted permission for Rs.13,500. 
The learned Judge directed Abdul Wahid-Khan to appear before 
him on September 8, which date he had fixed for the appearance 
of persons who might be interested in the sale of the property. 
On that date, as the order sheet shows, in the presence of Radha 
Kishan and his counsel and Jafri Begum’s counsel, the Judge 
accepted Abdul Wahid’s offer of Rs.16,000 for the sale of 14 bis- 
was share. The same day apparently, after Abdul Wahid Khan had 
left the court, Radha Kishen made an application to the District 
Judge that without foregoing his right to bring a suit.to obtain a 
specific performance of the contract for the sale that may exist 
in his favour, he was offering: the sum of Rs.16,000 for the 
property. The learned District Judge, in the absence of Abdul 
Wahid Khan, made the following order:—' 

*This is not unreasonable. I have no objection to the sale in 
favour of Radha Kishen for Rs.16,000. My only reason for 
perfesring Abdul Wahid was that he was offering a larger 
sum. 

Abdul Wahid Khan, having come to know of this later 
order, presented a petition to the District Judge on September 13 
complaining that the order in favour of Radha Kishen had been 
made ex parte, in his absence. He offered, by his petition, to 
pay Rs.18,000, an amount being in excess of Radha Kishen’s 
offer, by Rs.2,000. He pointed out that it was to the interest of 
the waqf property that it showld fetch as much price as was 
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possible. On the same day, the learned Judge passed the order Cwm 

complained:'of. "The learned Judge said that he-had accepted {s29 

Abdul Wahid’s offer, ‘because, at the -time, his was the highest — 

aS but.as Radha Kishen made the same offer and as there was Picts 
“sort of agreement” between the mutwalli and Radha Kishen, Kran 

the learned Judge had agreed that Radha. Kishen should make v 

the purchase. The learned Judge -refused that application | of Poa 

Abdul Wahid Khan -but. made , the remark, that it was always 

open to. Abdul Wahid to file a suit against the/mutawali. Mukerji, J. 

It is urged on behalf of Abdul Wahid Khan that. the learned’ 
Judge should not have altered his order of September 8, 1927 
in the applicant’s favour which had been passed in the presence 
of all parties and-after hearing. all parties, and that, in any case, 
the subsequent offer, fof Rs.18,000, made by the’ applicant should 
have been accepted... 

In answer to this contention on 1 behalf of ‘Abdul: Wahid Khan, 
the Jearned counsel for the respondents has urged, first that no 
revision is- competent, the High Court having no-power to revise 
an order of the District Judge passed under.the Charitable and 
Religious Trusts Act (Act. XIV. of 1920) and, secondly, that in 
any case, the-opinion of the District Judge, which was granted 
under Section.7 of the Act, preferring Radha Kishen to Abdul 
Wahid, was a matter entirely. within the discretion of the Judge 
- and, that for that reason, it was not open to correction by the 
High Court, even'if the High Court had: ‘the power. to interfere. 

As regards the first point, I am clearly of opinion that the 
contention has.no force, whatsoever. -The power to interfere in 
revision has been granted to the High Court under Section 115 
of the Civil Procedure Code. ‘The .conditions that, must exist 
to enable the High Court to > call for the record of any case are 
these: 

(1) There should be: a case. decided iy a court, 

(2) “That court should be-subordinate to the tigh Court. 

(3) And there. should be no appeal allowed by the law. 

There can be no doubt that the powers which may be exer- 
cised ‘by the District Judge'and the acts that he may perform 
under Act XIV of 1920 are exercised and performed by the Judge 
as.a ‘Court’.. The section with which we are immedjately con- 
cerned is Section 7 of the Act... It says that where a. trustee 
wants advice or direction, he might. apply to the “court”. The 
word “court” is ‘defined i in.the Act itself as Section 2 as ante : 
ed by, Act XLI of, 1923) as - Li a 

H the court, of the ‘Disttict’ Judge or - any other court empowered- 
, . in that behalf by, the Local Government and includes the High 
"Court “in the éšçťčise of its original civil ‘jutisdiction. , 

` “Thüs; the officer whgse order is ‘complained of ‘is a court 

subordinate to” the’ High Court ahd’ oné “of the conditions i is thus `; 
-115 è es 
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complied with. 

The second condition that is necessary is that there should 
be a case decided.. The Civil Procedure Code does not define 
the word “case”, nor does it say what it-means by the word 
“decided” in Section 115. In my opinion the words, “a case 
decided by a court” mean “a matter which has been disposed of 
effectually by the court and not merely for the time being”. 
Thus, a purely ad-interim order or an order that does not effec- 
tually dispose of the matter before the court, would not be a 
‘case decided’. 

As regards the third point, it is conceded that the law does 
not allow any appeal against an order made or advice given 
by the District Judge under Section 7 of Act XIV of 1920. 
This is specifically mentioned in Section 12 of the Act. 

` The first two questions of jurisdiction and meaning of the 
words “case decided” came up for judicial interpretation before 
their Lordships of the Privy Council, in the well-known case of 
Bala Krishna Udayar v. Vasudeva Aiyar’. That case arose under 
Act XX of 1863, the Religious Endowments Act. Section 10 | 
of that Act was the subject-matter for the consideration of their 
Lordships of the Privy Council and the question that had to be 
answered was whether a District Judge could direct the 
committee of management, who had failed to make an election 
to the committee, within the statutory period, to hold an election 
for the purpose of filling up a vacancy. The District Judge 
had declared that the person so elected, under his orders, by the 
members of the committee, should be one of the members of 
the same. This order was impeached before the High Court and 
the High Court, in the exercise of its revisional jurisdiction under 
Section 115 of the Civil Procedure Code, set it aside. Before 
their Lordships of the Privy Council it was contended that the 
High Court had no jurisdiction because its revisionaf power did 
not extend over the Judge and, further, the matter before the 
Judge was not “a case decided”. Their Lordships of the Privy 
Council disallowed both these contentions. To start with, their 
Lordships pointed out that if a civil court should act absolutely 
and whimsically in the matter of its jurisdiction, and there being 
no appeal allowed, their would be no remedy if the High Court 
were not empowered to interfere. Having pointed this out, 
their Lordships examined the law. Their Lordships examined the 
provisions of Act, XX of 1863 and came to the conclusion that 
the acts performed by the District Judge were performed by 
him as a court of law and not merely as a persona designata, 
whose determinations were not to be treated as judgment of a 
legal tribunal. I have already pointed out that in this case before 
us, the Judge acts as a court @f law ànd, therefore, under Sec- 

4 L.R. 40 Mad. 793=15 A. L. J. R. 645 
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tion 3 of the Civil Procedure Code, the District Judge’s-court is Cre 
a-court subordinate to the High Court. Thus, one of the con- Tsz 
ditions laid down in Section 115 :of ‘the- Civil Procedure Code 
exists..: On the: second question of what was a ‘case’ decided, Paneer 
their Lordships: remarked that there was no definition of the’ Kian 
word * case’ in the Code. Then they said, : a 
:It:cannot, in their’ Lordships’ view, be confined to a litigation Karur 
' in which there is a plaintiff who seeks to`obtain a particular  — 
relief in damages or otherwise, against a defendant who is before Mukerji, J. 
_ the court. It must, they think, include an ex. í parte application 
„such as that made in this case, praying “that persons in the 
position of trustees or officials should perform their trust or 
‘discharge their official duties. Their “Lordships concur, there- 
~ fore, with the High Court, in thinking that the matter adjudi- 
: ar upon was a- case within the meaning of Section 115 of the 
- Code. * 
It: ‘will. be noticed that-in ‘thie épinion of. their ardhi of the 
:Piivy Council, an ex parte application might amount to a case 
sand>the disposal of it would; necessarily, be a case decided. 
> Applying the law: laid down by-their-Lordships of the Privy 
i} Council: to the case before us, I have no-.hesitation in saying that 
-when: a trustee..makes. an application to. the: District ‘Judge to 
yobtain: his opinion-or advice;.a ‘case’ is presented before the Dis- 
itricbiJudge:for-hisz!decision’. 9: Suppose i in such: a case, the- Dis- 
etrict:Judgecsays; nf soivhs, astusd te oht son or +: 
on ovulw Teamzoverwhelmeds with criminal ; cok let, the applicant: -g0 
Indien stojthe Goijernment} Pleader, for-advice n., y yi o 
Si cecar itube ‘contended for, asmoment, -that the. High Court 
“will haves:no,-power-s undef Section: e115, of; i the ,Givil.. Procedure 
Code, toidirect the, District, Judgei.to, take upothe, application and 
give his advice or opinion to the “applicant, on, the ground that 
athe District Judge, failed, to exercise, a Jurisdiction, tt ‘that was ‘vested 
in him by;laweds 1 ee qovip tonsonb te sorvpr cee omae 
ni J Ltome to, the; conclusionothati,the) acts of, the, District; Judge 
tinder};Act XIV. „ofn dI 2O, are, openb $O ,,correction Si by... the; High 
Court,-urider, its; .revisional, sjurisdiction, exercisable Qe. under -Section 
iddSrofathe Civil Procedure -C Codey o:f3 asd $002) dard uh re 
ge On hamert dhe question, is, whether, we should; interfere 
~and, sif;s0,3 howtic At ongnstagey. Sith the,angument it, was contend- 
ed, on behalf of the ‘respondents, by their learned, dt [counsel ‘that, it 
was alwayssopen, to, the,jtrustee, seeking, the, District Judge’ s advice 
not to, follow, tt; and: that, itherefores,ifithe High Gourt,substituted - 
itd, advice in “place,-of, the, District, Judge's adyice, the, applicant 
2 (Jafri Begum) could always, refuse ‘to follow, g sher LHigh Court’s 
oopiniongorg adyice anh ofurther;ithat,* “therefor he High Court 
nshould riot interferes o withthe District, Judge's advice,, sed ig, i in 
smyzo opinions pis a NEGRO SEINE Laer bu It jis} truer iSeetion 7 
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Grn. does Hot say what is going tò- Trappe in case .the applicant 

ae gare not to follow the: ‘District “Judge’s advice after seeking 

ce ee - All that it does say is that a trustee, acting on the advice; 
Man shall be deemed to ‘have discharged his duty as such: trustee, in 

KHAN the matter in- respect of which the petition was made. Because 

v. the legislature thought that it was not necessary for it to impose 

pou à penalty -on the trustee, ‘it does not follow that the District 

ae Judge ‘should ‘refuse ‘to-give his advice or ditection' or that the 

“Mukerji, J. High’ Court; where it, finds that, the “advice is entirely unsuitable, 

‘should ‘not substitute its own ‘advice or, opinion in the matter. 

I need hardly ‘point out, that I am assuming that the High Court 

-would interfere only in suitable cases and not at random or arbi- 

trarily. . A;.case like this. may. easily arise. A trustee. states his 

, case -in--his -petition -and receives advice from the District Judge 

which is manifestly to the detriment of the trust property. The 

trustee may-take upon ‘himself the responsibility’ of i ignoring - -that 

advice ‘without. ‘bringing: on himself; any charge. of committing 

= breach ‘of -trust - He may also come up. in ‘revision before the 

“High Court and show that thetDistrict Judge, in giving the 

“advice; ‘has not really. considered the matter at all, has not applied 

‘his mind to' the case! and has thereby, in the exercise of his juris- 

diction, acted‘ with material irregularity: The: High Court may 

think if fit to-set aside the advice of the District Judge and put 

the- trustee in possession of better advice. In.my opinion, it is 

“impossible to ‘say: that ‘suitable cases may. not arise in which an 

exercise of the revisional Jurisdiction- of the High Court might 

be desitable. ~ It may be pointed out, that'in framing Section 12 

of the Act (Act XIV of 1920) the legislature intentionally con- 

“fined themselves ‘to “appeill and said‘ nothing’ about revision. 


z J z r 


Section 12 ruñs.as. ‘follows: +! x 
“No appeal shall lie from’ any order ` passed or- `dgainst any 
opinion or advice or direction given under this Act®™  - 
-` Having regard’ to the decision of. the Privy Council, in 
: Bilakrisboié' Udayar'* quoted “above, we ‘cannot take it that ‘the’ 
ee ‘legislature were ignorant of thé'existence of révisional jurisdiction 
‘in, the High Court when they- -framed' Section 12. - They might 
have said that aéither: an ‘appéal’ nor a revisién: shall lie. The 
‘omission “of the: wortd- revision eonim my opinion: that, a revi- 
sion’ is not ‘shut 'out:: Py, AG Se 
Coming to the ‘Gaabita! “of che Case’ before: us, | the position 
A `~ _ seéms to ‘be this. -Radha Kishen- bas ‘already. obtained a sale deéd 
>" in his favour" front Mst: Jafri. ‘It was executed’ on September 
“12; 1927. dnd°registéed on September’ 13, 1927, the’ latter being 
"the date Sf ‘Abdal- ‘Wahid’s ‘application offering Rs:18,000. Ido 
ai, - lnot approve“ “of the” learned Judgés “preference of Radha’ Kishen 
- ‘to Abdul Wahid ‘and, ‘in ‘my- opinion, eAbdul* Wahid, having 
~ offered -Rs.i6,000' in the presence “of Radha Kishen’s:counsel, and 
the learned Judge having accepted; the same, it was not open to . 
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the Judge to accept the subsequent offer of Radha Kishen of Ova 
Rs.16,000. Ordinary business methods should have been follow- 1329 
ed. There was no question of an agreement being in existence 
with Radha Kishen, because the entire negotiation was, by con- Pits a 
sent, to be subject to the Judges advice and opinion. At the Kuan 
instance of Radha Kishen himself; the notification was issued, v 
inviting people to come and offer objections to the proposed sale rA 
to, Radha Kishen. If Radha Kishen was going to buy the pro- 

perty cheap by paying Rs.2,500 less than the fair price, it was Mukerji, J. 
certainly open to the District Judge to advise Mst. Jafri not to 

accept that. offer, and to advise her to accept Abdul Wahid’s, for 
Rs.16,000. Abdul Wahid’s subsequent offer of Rs.18,000 is of no 
‘consequence, coming as it did, 5 days later. - 


The District Judge, no doubt, acted somewhat eee 
when he advised Mst. Jafri to accept Radha Kishen’s belated offer 
of Rs.16,000. But did he.act illegally or with material irregu- 
larity? As I have said, he was- wrong, his advice was not sound. 
But that does not mean that he exercised his jurisdiction illegally . 
or with material irregularity. He did consider. the matter care- 
fully, though I may -not be in agreement with him in the result. 
‘We cannot Correct in revision a mere error of judgment. On 
‘this. ground we cannot iterfere. There is another aspect of the 
‘case. Suppose it is a case in which we may intérfere, under the 
law. But „We are ‘not bound to interfere, unless we think that 
we ought tọ interfere. . The question is, whether we should undo 
all the transactions that have already taken place; undo the sale, 
‘undo the mutation and undo, all that has happened during over 
the last year and half, during which, presumably, Radha Kishen 
has been in possession. The daughter of ‘the dedicator, who is 
the trustee’ and, presumably the principal beneficiary under the 
waqf, is satisfied with the District Judge’s order. We find that 
none, but the intending purchaser Abdul Wahid Khan, is inter- 
ested in questioning the order. In the circumstances, I do not 
think that I should interfere and advise Jafri Begum to cancel 
the sale in favour of Radha Kishen and to execute a new sale 
in favour of Abdul Wahid Khan, for the same amount as has 
been paid by Radha Kishen: = ; 


~ =,” In the’result, I would dismiss the R but, ‘under the 
circumstances, without costs... The order impeached was certain- 
ly of doubtful, propriety, and the contention’ of the ‘réspondents 
that the High’Court had’ no revisional jurisdiétion ‘has been found 
- to be untenable. I would make the’ ‘Parties pay ' ‘their own’ Costs 
of the present application. `, 
Younes, J—I agree = ee, we Young, J. 
_| By THE Court—The application’ is dismissed, parties pay- 
ing théir own costs in this Court. -` 
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BHOLA NATH (Defendant) l 
-© VErsSuUS - 
RAGHUNATH DAS MITHAN LAL (Plaintiff) * 


Civil Procedure Code (Act V of 1908), Section 113—‘Case decided’ — 
Meaning -of—Arbitration proceedings—Supersession order during 
pendency of. 


The word ‘case’ does not necessarily mean ‘suit’ but can mean 
a proceeding. If any proceeding in a suit has terminated, it is 
certainly a case decided within the meaning of Section 115 
although the suit itself has not been finally disposed of. 

There is an inherent jurisdiction in a court to intervene and 
supersede the arbitration if the case fell under Section 151 but 
this jurisdiction should be cautiously and sparingly exercised and 
only when it is obvious that the ends of justice urgently require 
the court’s intervention or that without such intervention there 
would be an abuse of the process of the court. 

Chatarbhuj v. Raghubar Dayal, I. L. R. 36 All. 354=12 A. 
L. J. R. 529 followed. 

Where on an application by defendants 1 and 2 for a superses- 
sion of a reference to arbitration which was pending, the Munsif, 
after taking evidence and having come to the conclusion thatit 
was not proved that the umpire was related to the plaintiff but 
considering that the defendants might very “well apprehend that 
the umpire would not treat them fairly, superseded the reference 

„and fixed a date for disposal of ‘the suit, eld,’ that’ the order 
superseding the reference amounted to an ‘order deciding | a case 
and as no appeal lay from’ it, it Was open°to revision. 

` Buddhu Lal v. Mewa Ram; I. L. R43 All 564=19 A: L J. 
: RJ 558 and Ram Sarup v: Gaya Prasad; T.-L: R. 48 All- em 


124 AGL. J. Ra Sé:referred to. uy re ara aroo 

Civit Revision from-.an order of- Bape Macher oan 
SARAN. SAHEB, Munsif- of. Shikohabad . District ; pMathpun TOR 

Hazari Lal ‘Kapoor for the applicant: .. - 

Uma. Shankar . Bajpai}. GS oe and - Kailas, ‘Nath Katju 
i for. the opposite parties... n n< , ee ae ae 
‘The:judgment of the Court. was dired by.. wen He gH, 
SULAIMAN, J.—This isian..application in;,revision from an 
order superseding a reference to arbitration before the award: was 
„delivered. “The, defendants Nos., 1;and 2, applied to the, court 
_ that. the reference, should, be asara on, the ground that, the 
umpire was, related. to, the, plaintiff. and that the, uncle’ ‘of the 
, umpire’s, son-in- -law ‘had sued. the defendants at Kasganj, ‘and, the 
plaintiff, had an apprehension, that, that, fact; might, influence the 
mind of the umpire in deciding ‘the case. The, learned. Munsif, 
after taking evidence, came to the conclusion ‘that it Was not 
proved that the.umpire was,in any way. telated to. the plaintiff 
but considered that the defendasfts Nos., 1 and 2 „might very well 
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apprehend that- the umpire would not treat them fairly. He Cva 
„himself did hot record- any finding that in his own opinion there 525 
‘was an apprehension that justice would not be done and that his —- 
immediate intervention was called for. He superseded the re- BaotA Mare 


ference and fixed a date for the disposal of tlie suit. RAGHUNATH 


The defendant No. 3 has applied in revision from this order aa ta 
and has impleadéd the other parties as respondents. 

A preliminary objection is taken on behalf of the defendants Sulaiman, J. 
Nos. 1 and 2 that no revision lies and reliance is placed on the 
Full Bench case of Buddhu Lal v. Mewa Ram. In our opinion 
this objection is not well founded. In the Full Bench case the 
trial court had recorded its finding on one of the issues relating 
to the question of jurisdiction. ` Two learned Judges thought 
that the word “case” in Section 115 was wide enough to include 
any particular question in issue between the parties to the suit, 
but two other learned Judges took the view that the expression 
‘case decided? meant ‘suit decided’ and that no revision could 
lie from’ an interlocutory order. The fifth Judge, viz., Ryves, J. 
confined his judgment to the question whether the decision on a 
single issue by a subordinate court, while the suit was still pend- 
ing in that court, was a case decided within the meaning of Sec- 
tion 115 and came to the conclusion that it was not. It there- 
fore seems-to us that the Full Bench case is an authority only for 
tle proposition that no revision lies from a finding recorded by 
the trial’ court on one or more issues out of several that are before 
it for disposal.’ There’ was no authority in favour of the broad 
proposition’ that no revision lies from an interlocutory order. 
We may note that a revision from’an order restoring a case has 
been Held by another Full Bench to be open to revision. Ram 
Sarup v. Gaya Prasad’. 


It seems to us that the word ‘case’ does not necessarily mean 
‘suit’ but’ can mean a proceeding. If any proceeding in a suit 
has terminated, it is certainly a case decided within the meaning 
of Section 115, although the suit itself -has not been finally dis- 
posed of. In the present case there was a reference to arbitra- 
tion, then there was an application for supersession which has 
been finally disposed of and the reference has come to an end. 
That proceeding has terminated and the case is now restored on 
its original, number and is ordered to be disposed of by the court. 
The order superseding the reference to arbitration; in our opinion, 
amounts to an order deciding a case, and as, no appeal lies from 
it, it is open to revision. 

This-was the view taken by a Bench of this Court in the 
case of Chaturbhuj v. Raghubar Dayal? in' which the revision 


à IL L. R. 43 Al 564=19 A. L. J. R. 558 
71, L R948 All, 175=24.A. L. J. R. 56 
FL L. R. 36 All, $4=12 A. L. J. R. 529 
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- from an order superseding an arbitration was actually entertained 
and allowed. We therefore think that there is no force in the 
preliminary objection. 

On the merits we would have no jurisdiction to interfere 
under Section 115 unless the court. below acted without jurisdic- 
tion_or acted with material irregularity in the exercise of its 
jurisdiction. Schedule 2 of the Civil Procedure Code provides 
‘for several contingencies in which a reference to arbitration may 
be superseded by the court. We may refer to Rules 5, 8 and 15 
of that Schedule. There is no express provision which empowers 


-a court to supersede an arbitration on grounds other than those 


mentioned in it. Jt may however be said in favour of the res- 
pondent that there is an inherent jurisdiction in a court to inter- 
vene and supersede the arbitration if the case fell under Sec- 
tion 151 of the Code, viz., where such an order is necessary for 
the ends of justice or to prevent the abuse of the process of the 
court. That such an inherent jurisdiction exists has been laid 
down by the Bombay High Court and by a single Judge of the 
Patna High Court, and has also been assumed by the learned 
Judges in the case of Chatarbhuj v. Raghubar Dayal’, But, as 
pointed out in the latter case, this inherent jurisdiction of the 
court, if it can be called into play, should be cautiously and 
sparingly exercised and only when it is obvious that the ends of 
justice would not be met by requiring the dissatisfied party to 
wait and see what the award might be and then to assail it on the 
ground of corruption or misconduct; and the court should be - 
satisfied that the applicant would suffer some irreparable injury 
if prompt action is not taken (p. 360). The court has not an 
absolute power and discretion to supersede all references to arbi- 
tration. It can intervene only if it is satisfied that the ends of 
justice urgently require its intervention or that without such 
intervention there would be an abuse of the process of the court. 
Beyond. that narrow scope the court has no general power of 
setting aside arbitrations. ` 

The mere fact that the aggrieved party might have a right 
to' challenge this order under Section 105, sub-clause 1 subse- 
quently im an appeal from the decree finally passed, does not 
debar us from interfering at this stage so as to prevent an un- 
necessary waste of time of the court in recording evidence and 
the additional expenses to which the parties would be subjected. > 


If the court has not applied its mind to the extent of its own 
jurisdiction and has*not recorded any finding that the ends of 
justice requires its intervention or that the process of the court 
is likely to be abused, but has merely superseded the reference” 
on the ground that one of the parties thereto has an apprehen- 
sion that-he would not be fairly treated,.the court, if it has not 
actually acted without jurisdictioh, has certainly acted with 
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material irregúlarity- in the exercise of its jurisdiction. The case 
of Chatarbhuj was also very similar to the present case where the 
trial court had superseded-the reference on the ground that the 
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applicant -had lost confidence in -the fairness and impartiality of B¥O-* NATH 


the arbitrator. E T 

If any fraud has been practiséd on the defendant and know- 
ledge was deliberately concealed from him or any bias or pre- 
judice is established: after the award is delivered that may be a 
ground for: setting aside the-award when objection is taken to it. 
It is. too early-to.presume that: the umpire.would act with a pre- 
judice. against the defendant merely because an uncle of his son- 
in-law has sued the defendant. 
. We accordingly allow this revision, set aside the ardet of the 
court below dated January 31, 1928 which superseded the arbi- 
tration and send the case. back .to that court with directions to 
refer the matter again to the arbitrators in pursuance of the 
agreement entered into by the parties. ` The . applicant oo 
_ have the costs of this. proceeding from the defendants Nos. 
eee a hh a ie dace 

a eae . Revision allowed 
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MITHAN, LAL (Applicant) 
Versus 
MAYA DEVI and oruers (Opposite parties) * 

Civil Procedure Code (V of 1908), Order 22, Rules 1—10—lInter- 
pretation of—Inapplicability of to case of person claiming not as 
legal representative but as assignee—Abatement, when not caused 
Limitation Act (IX of 1908), Articles 171° and 176—In- 

y applicability ‘of Application for preparation of final decree by 
assignee, 

Ay TE by A and others against a preliminary decree ob- 
tained by a. widow in her suit for maintenance was confirmed 
„on October 21, 1923. On January 20, 1926 it was held that 
this decree could not be executed till a final decree was 
prepared and. on the same day the widow gifted her: rights 
secured by the preliminary decree to her daughters, B and C. 
On January 29, 1926.the widow died but no steps were taken 
to bring her legal: representatives on record. On May 5, 1926 
A asked the High Court to be allowed to withdraw his 
appeal. On December’20, 1926 B, on the strength of the gift, 
applied for the preparation of the final -decree. Held, that as 

., the rules» governing abatement occurred only in those rules 
which dealt with the rights of the legal representatives, B was 
not affected by those rules inasmuch as she was not claiming as 
a legal representative but as an assignee, and as under Rule 1 of 

- Order 22 the mere death of the plaintiff did not by itself cause 
abatement, B’s applieation yas not barred by limitation, and 
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Articles 171.and .176 of. the Limitation Act would -not apply to 
ite 
Churya v. P 24 A. L.! J. R. 369. referred jos 

First, APPEAL’ from , an “order of MAULVI MOHAMMAD ALI 
AUSAT, Additional District Judge of Aligarh. 

M.; A. Aziz for the applicant. 

The opposite parties were not represented. 

The judgment of the Court was delivered by. , 


Boys,. J.—This .is:a judgment;debtor’s . appeal from an order 
of remand. _Mst. Nando Kuer, the widow. of Durga ‘Prasad, 
brought a suit against. Mante, Lal: Gaya. Prasad, Jamuna - Prasad 
and Lachhmi Narain for her maintenance due to. her.under.an 
agreement made with them and charged on.certain property and 
obtained,a preliminary.>decree from ‘the Munsif. of Jalesar. - The 
appeal. agait, tħis preliminary decree was confirmed on October 
21, 1923.. ee, i A R a 

Ahere: next followed somie- -efforts on Bhadi of Mst; -Nando 
Kuer'to execute- the decree; but on January 20, 1926, it was held; 
as we are informed, that there could be no execution till a final 
decree had beet: "prepared under Order 34, Rule 5. On this same 


. date, January 20, 1926, Mst. Nando Kuer made a gift of her rights 


secured by this preliminary decree to her daughters, one of whom 
was Mst. Maya Devi; the present! respondent. On January 29, 
1926, Mst. Nando Kuer died. ‘No‘steps were thereupon taken by 
anybody to bring her legal representatives on the record. The. 
litigation continued up-to the High Court wheré on May 5; 1926, 
Mante Lal, who was there the ‘appellant, asked to be allowed to 

withdraw his appeal. “ Again nothing happened till December 20, ` 
1926, when Mst. Maya Devi, on the strength of the gift to her 
and her sister of January 20, 1926, made an application to the 
execution court. This. application was- described: to ,us at the 
hearing as one ‘containing two prayers. Firstly, for substitution 
of Mst. Maya Devi’s! name as legal representative of the deceased 
plaintiff decree-holder, Mst. Nando Kuer; arid, secondly, for the 
preparation- of a final decree. On examination, however, that 


-applicatién shows that it ‘contained no prayer for substitution of 


her name’ as the legal representative ‘of Mst, Nando Kuer. The 


application, ‘as it. stands, ;is simply, one made by Mst. Maya Devi 


for-the-preparation of a final ‘decree. and was made on the basis of 
the assignment by gift to her. of the preliminary decree, and the 
only excuse for suggesting that it -could possibly «be regarded as 
an application for substitution also i is that it does contain the one 
word: “waris” “in direct conjunction with the word “malik”. It 
was, however, in form and in effect really nothing but an appli- 
cation for the ‘preparation of a final decree. On February 19, 
1927, Mante Lal objected that the. application was barred by limi- 
ton, relying upon Articles 176 and 171 of the Limitation Act 


ALe JR OO HIGH COURT ‘ 923 


and the Full Bench decision in the*case-of Churya v. Baneshwar'. 
It was coiitended that the-suit had‘abated and that no application 
having ‘been ‘made: within sixty days to set aside the abatement, 
the whole application was barred“by-:-Articles 176 and 171 of the 
Limitation Act as interpréted by the’Full-Bench case. Mante Lal 
further challenged the validity of: the -gift of January 20, 1926, 
and: finally- challenged the statement that Mst: Maya Devi was 
heir’ or one of the heirs of Mst:-Nando-Kuer. Mante Lal’s objec- 
tioris on’the ground of limitation were’ accepted by the trial court 
and the application of’ Mst. Maya-Devi'rejécted. In appeal the 
District Judge overruled the’ objections of ‘Mante: Lal, holding 
that Mst. Maya Devi was not:making any application in regard to 
- the substitution of legal representatives’ at-all, but was simply 
applying in her capacity as assignee and she,-therefore, had three 
years within-which to make the application. Being of this opinion 
the District’ Judge remanded the “case ~for disposal on the merits. 
The objector, or’ rather’ Mithan Lal, ‘his : son, Mante Lal having 
died, has come in ‘appeal to this Court.” `, 

The learned District Judge has keld that in this case no ques- 
tion of abatement arises at all as: Mst. Maya Devi did not make her 
application of December 20, 1926, as legal-representative of Mst. 
Nando Kuer but as her assignee from Mst. Nando Kuer in her 
lifetime. Holding this view „the learned District Judge has 
“brushed aside all the pleas of abatement, etc. saying 

The pleas of limitation, of abatement and of release (sic— 
` setting aside) of abatement are quite technical. 

By “technical” there is no doubt’ that he meant to say “‘irrele- 
vant”. In this view we think ‘that there is no doubt whatever 
that he was right. A consideration of the scheme of Order 22, in 
our view, leaves no doubt on this Point. It is headed ‘Death, 
marriage and insolvency of the parties”. Rule 1 specifically dec- 
Tares that the death of a plaintiff shall not cause the suit to abate 
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Boys, J. 


if the*right to sue survives. In.this case there can be no doubt - 


that Mst. Maya Devi had a right to sue surviving in her unless 
that right was barred by ‘limitation. It. is apparent, therefore, 
that the death of Mst. Nando Kuer was not in itself sufficient to 


cause the suit to abate. How then could it abate?_ Rules 2 to 6 - 


proceed to deal with the consequences of the death of one or other 
of the parties. Rule 2 is clearly inapplicable. We were much 
pressed with Rule 3. It is clear that the rule concerns with what 
is to happén ini regard’ to, the, legal representative of the’ deceased 
plaintiff, and’ by Sub-rule 2 it is clear that if ħo. application is made 
by the legal representative within the time’ allowed by law the suit 
shall abate, But it is, important to note that the words have been 
added “so far as.the deceased plaintiff is concerned”. Rules 4 and 
5 similarly concern the effect of: the death on the rights of legal 
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representatives. Rule 6. is irrelevant to the matter before us. 

Rules 7 ahd 8 deal with ‘marriage and insolvency——the second and 
third of the main heads referred‘to in the title.of ithe.Order. Rule 
9 clearly deals-with the effect of abatement or orders of. dismissal 
passed against legal representatives ‘of parties or against assignees 
or. receivers in insolvency proceedings. We then come to Rule 10 

which is the rule really applicable to the present case. It refers 
to “other cases’ ” of assignment, etc. Here- clearly we have-“‘an- 
other Case”, that is to,say, one in which we are`not concérned with. 
the éffect-of the death of a party on the rights of the legal repre- 


- sentatives of that party, or on the rights of assignees or receivers in 


insolvency proceedings. ‘There -is no justification for applying 
rules governing abatement to a person who does not claim to come 
in-as a legal representative. Mst. Maya Devi was entitled to say: 

Š Whether I am or am not the legal'representative of Mst. Nando 

Kuer (a question which has not:.been decided at all) I am the 
-assignee of Mst. Nando Kuer by a gift executed by her in her 
lifetime and as such assignee I am entitled by, -the leave of the 
Court -to continue the suit. ; 

_ As we have already held that the rules governing abatement 
occur only in those rules which deal with the rights of the legal 
representatives, and. Mst. Maya Devi claiming as an assignee was 
entitled to say that-she is not affected by those rules, and Rule 1 
says that the mere death of the plaintiff does not. by itself cause 
abatement, there is, in our view, no ground’ for holding that her 
application was governed by Articles 176 or 171 of the Limitation 
Act and she had three years within which’ to make her application. 
The order of the lower appellate court was, therefore, in our view, 
correct, and we dismiss the appeal with costs." ~~ 
-. . >> Appeal dismissed 
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MOHAMMAD NIAZ AHMAD ‘KHAN AND OTHERS 
(Defendants): ~ 4 
versus: > ~ ae 
NANNHE MAL (Platintiffy* > 
Evidence Act (I of 1 872), Sec. 92, Cl. 4—Mortgage- bond PEIE 
- —Subsequent oral agreement by mortgagee to take less than due 
k amount—Modification of e of -oral agreement 
in evidenca : 

A executed a mortgage in 1919 in broit of place 
pondent and later on, before his death, he executed a deed of 
wakf appointing mutawallis. In plaintiff's suit, for sale on, 

` foot of his mortgage brought subsequently it was urged by the 

defence that in 1924, although Rs.1,12,000 was still due to 

plaintiff on the mortgage, an oral agreement had been entered 

into between him and the mutawallis that, in full satisfaction 

of the mortgage Aamen would take a conveyance of six 
A. 218 ef 1926 


~ 


` 


(wat NX Ss 


aT a Fa 


Ẹ 
E 
é 





ALJER HIGH COURT - ` 925 


shops and-a sum :in cash. . Held, that’ the oral agreement 
, amounted to. a modification’ of, the original contract and was 
inadmissible under Sec. 92, Cl..4 of the Evidence Act. 
G. P. Mallapa v. Matum Nagu Chetty, I. L. R. 42 Mad. 41 
followed. 

First APPEAL from a decree of Babu BHacwan Das, Addi- 
tional Subordinate Judge of Meerut. 

.* B. E. O’Conor, Kailas Nath Katju and M: A. Aziz for the 
appellants. 

Sir Tej Bahadur Sapru, Prakash Narain’ Sapru and Ambika 
Prasad for the respondent. 

The judgment of the Court was delivered by 

Banerji, J.—This is an appeal by some of the defendants 
in a suit for sale on foot’ of a mortgage of April 30, 1919 which 
had been executed by one Mr. Muhammad Ismail Khan in favour 
of the plaintiff-respondent. 

Md. Ismail Khan died on November 9, 1919. In Septem- 
ber, 1919 Md. Ismail Khan had executed - a deed of wakf by 
which he had appointed certain persons as mutawallis.‘ De- 
fendants 1—4 are the legal heirs of Mohammad Ismail Khan, de- 
fendants 5—9 are the ‘trustees under the wakf, and the 10th 
defendant is a subsequent mortgagee of the -property in suit. 
Various pleas were taken by the defendants and the points 
that were in controversy before the court below were whether 
Mohammad Ismail Khan had validly executed the mortgage, 
and the mortgage was legally enforceable, and whether the rate 
of interest was excessive; and thé last question, which was the 
only question in controversy before us, was whether an agree- 
ment had been entered into between the plaintiff, Nannhe Mal 
and the mutawallis on December 19, 1924 that.in full satisfac- 
tion of the mortgage debt the plaintiff would take a conveyance 
of six shops and a sum of Rs.7,000 in cash. 

The leafned Subordinate Judge has decided all the issues in 
favour of the plaintiff. He found that the defendant had not 
proved the alleged agreement, and further that evidence was 
not admissible to prove the agreement, which would have 
amounted to a variation of the original contract, namely, that 
entered into by Mohammad: Ismail Khan with the plaintiff on 
December 9, 1919. 

The appellants before us, who are the heirs of Mohammad 
Ismail Khan and a trustee, had in their grounds of appeal taken 
various points. The only point which has been seriously put 
forward before “us is.as regards the question whether the agree- 
ment of December 19,.1924 could havé been-legally proved and 
whether the defendants had proved that agreement. 

We have come to the conclusion that the finding of the 
learned: Subordinate Judge *on bogh the points is correct. On 
the date when the agreement was entered into it cannot be denied 
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that a sum of Rs.1,12,000 was due to the: plaintiff on the mort- 
gage: ‘The ‘case for’ the défendants is thatthe plaintiff agreed 
in full satisfaction of the’ ‘mortgage to take a conveyance of six 
shops valued at Rs.95,000 ‘and Rs. 7,000 in cash, that is, a total 
sum of a lac and two, ‘thousand rupees, , According to the plaint- 
iff the value of the shops is much. less than Rs.95,000 but it is 
unnecessary for the purpose of. this case to consider what’ was the 
real value of the shops. 

We are of opinion that, the oral agreement amounted to a 
modification of the original contract and was inadmissible under 
Section 92, Clause 4 of the Evidence Act. It is unnecessary to 
refer to all the cases cited , before us. We agree with what was 
held in’ the ‘case of G. P. “Mallapa v. Matum Nagu Chetty". 

As the coitrt, below has decided that upon the evidence the 
defendants have not ‘been’ able ‘to prove the oral agreement we 
will record a finding, though, in view of our finding that evi- 


- dence was inadmissible, it is not’ Mecessary to do so. The learned 


counsel for the appellant’ has i in the main relied on the evidence 
of Muhammad Ibrahim who was in December, 1924 the income- 
tax officer of Meerut. He states that in September or October, 
1924 Niaz Ahmad Khan went to him with all the papers he 
had, and asked ‘him;to send for Nannhe Mal which he did. 

Nannhe ‘Mal. sáw -the accounts‘and according to him ` 
it was settled’ that Niaz Ahamad Khan would pay Rs.5,000 and 

sell six shops” and: an ihata worth ‘Rs.95,000. 

It seems to us that he used the word ‘settled’ rather loosely. 
He goes on to say that Nannhe Mal said that he would give a 
final reply later after examining the income of the shops and 
consulting others, and jit ‘was finally settled that Niaz Ahmad 
would pay Rs. 7,000. It appears to us that it was undesirable 
that the income-tax officer should have tried to settle this dispute 
when he did not ‘know all the facts, which appeas to be clear 
from his’ cross-examination; but -We think ‘that there was no 
completed contract on December 19, 1924 ‘and that the im- 
pression that was, left in- the mind of this gentleman led him 
to believe thatthe matter had been settled. We have to see 
further whether ‘the circumstances of this’ case do indicate that 
the parties did accept the settlement. Nothing. seems to have 
been done by either party until Niaz Ahmad at the end of 
March sent a notice to the plaintiff. We have been taken through 


the’ statemerit of Khurshed' Ali Khan and Niaz Ahmad Khan 


and we cannot "accept their statement that ‘there was a com- 
pleted contract. “Khurshed’ Ali Khan is a legal practitioner and 
we are surprised that’ if the, ‘parties. ‘had as a matter of fact 
settled everything, nothing was put down in writing. When 


after % a few days they found ‘that Nannhe Mal had not sent a 
Vy LL. R042 Mad. 41 > 
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draft gale-deed there doesn not- seem to be’ any- circumstance to 
explain why-the mutawallis- did not’ send an ‘ordinary. draft 
of the sale deed to Nannhe Mal ‘and why the sum of:Rs.7;000 
was never paid to Nannhe Mal. It is further a very curious fact 
that in- the proceedings relating to the wakf the defendants have 
to admit that there was no resolution recorded about the com- 
plete settlement of one of -the biggest claims against the estate 
of Md, Ismail Khan when under Clause’ 24 of the deed of wakf 
it was the duty -of the mutawallis to’ have satisfied the claim of 
Nannhe Mal. . wie ae 3 

We have therefore come to the- eiocluacn on the question 
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of fact that the ` finding of the ‘learned Subordinate Judge is - 


correct. We do not accept everything that Nannhe Mal had said 
-about the settlement but-it -was'-for- the defendants; who alleged 
the agreement, to prove beyond all doubt @ final settlement as 
alleged’ in the- written statement- and this, in‘ our opinion, the 
defendants have failed- to’ do. The ženila is that we dismiss this 
appeal ee costs, 

Abbéa dismissed 
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Se, alin z 
ACHHAIBAR MISIR AND ANOTHER (Applicants) 
: ©- VETSUS- 
KING- EMPEROR (Opposite party)* 


Criminal Procedure Code (Act ye of. 1898), Sec. 496—Bail—Grant 
~- of—Court. of Session acting under Sec..498, powers of, to grant 
_ bail—Discretion, how to be exercised. 
- Under Sec. -496 of the ‘Criminal Procedure Code bail may 
be ‘granted to any person who is arrested or detained without 
a warrant by an‘ officer-in-charge of a police station, or appears, 
or is brought, before a court.- The proviso in this section that 
bail. can be: granted: only. to.a:person other than a person 
actused of a non-bailable offence is not applicable to the court 
of session acting under Sec. 498 of .the Code. i 
The circumstances „of the case, : and the. questions whether 
the applicant may or may ħot be released on bail without fear 
of, absconding or terrorising prosecution witnesses, “or com- 
‘mitting’ similar or any ‘other ‘offence while on’ bail, ought to be 
considered in disposing of applications for bail. ° 
MISCELLANEOUS APPLICATION under Section 498 -of the 
Criminal Procedure Code. 
S. D. Sinha and A. P. Pandey for the applicants. 
The Crown was not represented. 
The following judgment was delivered by 
Darat, J.—Applications for bail were put up before the 
two subordinate coutts, one of the Magistrate and one of the 
Judge, and neither appe&rs to ghave realised what kind of an 


*Cr, Misc. 119 of 1929 


CRIMINAL 


1929 


April 10 





Dara, J. 


Dalal, j. 


CRIMINAL 





1929 





ACHHAIBAR 
Misr 
v. 
EMPEROR 





Dalal, J. 


928 HIGH COURT [1929] 


inquiry was necessary in the matter. The Magistrate had 
jurisdiction to grant bail under Section 497 (1). Reasons given 
by him are such as would necessitate severe punishment in case 
of conviction, but are not, reasons for a refusal to grant bail. 
It may happeá that there may be likelihood of an offender ab- 
sconding in case of bail, or of his terrorising prosecution wit- 
nesses. That would be a reason for using discretion against him 
in refusing to grant him bail. Another reason may be that he 
may commit a similar or any other serious offence while on bail. 
No such reason is given by the Magistrate. When the matter 
went up before the Sessions Judge the reason given by him, 
which looks like a reason of want of jurisdiction, must be due 
to want of reference to the law on the subject at the time of 
passing the order. The applicants are in the lock-up and under 
arrest. It is a mistake of the Judge to believe that his juris- 
diction arises only when accused persons are put up before a 
court. This excuse even is not technically correct because the 
applicants did appear before the court of a Magistrate who re- 
fused to grant bail. Under Section 496 bail may be granted 
to any person who is arrested or detained without a warrant 
by an officer-in-charge of a police station, or appears, or is 
brought, before a court. In the present case the applicants have 
appeared before a court and also have been arrested. The 
proviso in this Section that bail can be granted only to a person 
other than a person accused of:a non-bailable offence is not 
applicable to the court- of session acting under Section 498 of 
the Code of Criminal Procedure. This Court being far away 
is not in a position to appreciate the circumstances of the case 
and to discover whether the applicants may or may not be re- 
leased on bail without fear of their absconding, or terrorising 
prosecution witnesses, or committing a similar or any other 
offence while on bail. The proper order. for me to pass, there- 
fore, will be what I propose to pass. I set aside the order of the 
Sessions Judge, dated’ April 8 and direct him to reconsider the 
application for bail according to law and the instructions given 
in this order. A - 

` A copy of this order shall "be sent to the Sessions Judge. 

~ Order set aside 
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HOSHIAR SINGH (Plaintiff) 
f versus 
UDAI RAM SINGH AND OTHERS (Defendants) * 

Contract Act (IX of 1872), Sections 249, 251 and 263—Partnership 
—Promissory note executed by two of the partners-in favour of 
another partnér—Not binding upon remaining partners. 

Where two members of a firm of which plaintiff was also a 
partner executed a promissory note in plaintiff’s favour agreeing 
to pay him a certain amount due to him on taking partnership 
accounts, held, that the promissory note could not bind the 

- other partners besides its executants. 

Sections 249, 251 and 263 of the Contract Act do not lay 
down that one of the partners, as between themselves, can bind 
another partner where the dealing is not with a third party. 

~ Civa Revision from an order of Mautvi ALI MOHAMMAD, 

Judge, Small Cause Court, Meerut. 

H. C. Mukerji for the applicant. 

Nehal Chand Vaish for the opposite parties. 

The judgment of the Court was delivered by 

MukKeErji, J.—This is an application to revise a judgment 
passed by a Judge, Small Cause Court. The facts are briefly 
these. The plaintiff was one of several partners in a firm. Two 
. of the members of the firm executed a promissory note in plaint- 
iff’s favour agreeing to pay him a certain sum of money as being 
the amount due. to the plaintiff on taking partnership accounts. 
The plaintiff sued not only the executants of the promissory note 
but the other partners. The question before the court below was 
whether the promissory note given by two of the five partners 
bound the other two defendant-partners. 

The court below has answered the question in the negative, 
and we are‘opinion that the court below was right. 

The learned counsel for the plaintiff-applicant has taken his 
stand on Sections 249, 251 and 263 of the Contract Act. They 
do not lay down that one of the partners, as between themselves, 
can bind another partner where the dealing is not with a third 
party. - The authority which a partner holds on behalf of other 
partners to deal with third persons is the subject-matter of the 
legislation.in those Sections. [Illustrations given to Section 251 
made this clear. 

The application lias no merits and is dismissed with costs. 
Application dismissed 

* Civ. Rev. 27 1 of 1927 
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PRIVY COUNCIL 
cv MUHAMMAD ABDUL JALIL KHAN ano orners (Plaintiffs) 


VeTSUs 
= MUHAMMAD OBAID ULLAH KHAN AND OTHERS 
tune 17 (Defendants) * 
Lorp : ae 
Bianesurcn Civil Procedure Code, Sec. 66-—Effect of—Real owner entering into 
* Loro and remaining im possession for over 12 ‘years—Subsequent dis- 
DARLING possession by certified purchaser—Suit not barred. 
ee pea Where in an execution sale the certified purchaser is a benami- 
Wace dar but the real owner enters into possession of the purchased 
Sir Grorer property and remains in possession for over twelve years and is 
Lownpes ` then dispossessed by the certified purchaser and thereupon brings 


a suit for recovery of possession against the latter, such a suit 
is not barred by Sec. 66 of the Code of Civil Procedure because 
the plaintiff need only rely upon the title acquired by his twelve 
years possession and need not seek to establish the original benami 
character of the purchase. 

The effect of Section 66 is not to make benami transactions 
illegal but only to prohibit for reasons of public policy a suit 
against a certified purchaser or his transferees on the grounds 
specified in the sections and if the real owner does enter into 
possession, the section does not enable the certified purchaser to 
sue for possession. F 

Mst. Bubuns Kowur v. Lalla Buhooree Lall and Jokbee Lall, 
14 Moo. I. A. 496 and Lokhee Narain Roy Chowdhry v. Kaly- 
puddo Bandopadhya, 2 1. A. 154 referred to. 

APPEAL from a decision of the High Court of Judicature at 
Allahabad. 
A. M. Dunne, K. C. and W. Wallach for the appellants. 
L. De’Gruyther, K. C. and E. B. Raikes for the respondents. 
~ The following judgment was delivered by 
Sir John Sm Jonn Waruiis—The parties to this suit are members of - 
Wallis 4 Mahomedan family, and the plaintiffs sue to establish their 
rights ag heirs of Abdul Shakur and Abdul Latif to certain pro- 
perties in the villages of Chakathal and Kakathal, which are 
in possessio& of Obaid Ullah, the 1st defendant. 

a The deceased Abdul Shakur was the youngest of four 
brothers, Abdul Latif was the son of the eldest brother and 
Obaid Ullah is the son of a younger brother. The second and. 
third defendants are widows who have been made parties as ` 
being among the heirs of Abdul Latif. The present appeal 
relates only to certain properties in the aforesaid villages, which 
were purchased at court auctions in execution of decrees by 
Mahmud Ali on April 20, 1885, and by Sirajul Haq on March 21, 

*P. C. A. 82 of 1924 vo 
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1892, On July 7 and 8, 1900, Sirajul Haq and Mahmud Ali Ove 
executed sale deeds of these properties in avoui of Obaid Ullah, {s29 


the 1st defendant. 
The plaintiffs’ case is that the parce at the court auctions 422%) Jaca 


and the subsequent transfers were made benami for Abdul a 
Shakur and Abdul Latif, who had provided the purchase money. one Urran 
The plaintiffs further alleged that Abdul Latif, who died in H 


1909, and Abdul Shakur, who died in 1915, and the plaintiffs after Sir John 
them, had been in proprietary possession of these properties ever Was 
since the date of the court auctions, and that by virtue of their 
possession for more than twelve years the plaintiffs had become 
absolute owners in possession of the properties in question. 

It was admitted in the plaint that Abdul Latif, in April, 
1909, some months before his death had executed a wakfnama 
of all his properties, but it was alleged that this wakfnama was 
a mere paper transaction, and was not binding on the plaintiffs. 

The plaint also alleged that after the deaths of Abdul Latif 
and Abdul Shakur, the 1st defendant, in September, 1915, in- 
stituted suits for arrears of rent against tenants of the proper- 
ties, and in May, 1916, instituted a syit for profits, which jeo- 
pardised the plaintiffs’ rights, and made it necessary to institute 
the present suit. 

They accordingly prayed for a declaration that they were 
the actual owners in possession of the suit properties, and for an 
injunction against the 1st defendant. The plaint was subse- 

-quently amended by including a prayer for possession in case 
the Court should be of opinion that the plaintiffs were not 
in possession. 

The 1st defendant pleaded that as regards the properties © 
purchased at court auctions in the name of Sirajul Haq and 
Mahmud Ali, the suit was barred by Section 66 of the Civil 
Procedure Gode of 1908. He denied that the auction purchase was 
benami, and alleged that he and his transferors had all along been 
in possession. As regards the wakf created by Abdul Latif, the 
+ ist defendant admitted the execution of the deed of wakf, and 

that he had attested it, and alleged that after the death of Abdul 
Latif he had been duly appointed mutawalli or trusteé of the 
wakf, but he alleged that he was then unaware that the wakf 
deed included properties of his own which had been purchased 
‘by Sirajul Haq and Mahmud Ali at the court auctions, and subse- 
quently transferred to him. He further pleaded that the plaint- 
ifs were not entitled to sue in respect of thé properties owned 
- by the wakf unless the deed of wakf was cancelled. 
f The 2nd and 3rd defendants filed written statements in which 
"they challenged the yalidity -of the wakf and prayed that their 
‘I~ interest as heirs of Abduls Latif should be protected. The issues 
material to this appeal were as fòllows:— 
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(3) Whether the plaintiffs are in possession? 

(4) Whether the claim is time-barred? 

(5) Whether the plaintiffs by adverse possession extending 
over 12 years have become the proprietors of the properties in suit? 
(6) Whether Section 66 of the Civil Procedure Code bars the 
suit? 

(7) Whether purchases and acquisitions made by Sirajul 
Haq and Mahmud Ali Khan were really made by Abdul Latif 
Khan and Abdul Shakur Khan ? 

(8) Whether the sales in favour of the defendant No. 1 
were fictitious and the transactions were benami for Abdul Latif 
and Abdul Shakur? - 

(11) Whether the wakfnama executed by Abdul Latif was 
a genuine transaction or was it only a nominal one ? 

As regards issues (3) and (4) the Subordinate Judge, whose 
findings of fact were accepted by the High Court, found that 
plaintiffs were not in possession at the date of suit, but that 
they and those through whom they claimed had been in posses- 
sion, “physical possession at any rate,? down to the death of 
Abdul Shakur in 1915. . 7 

On the 6th, 7th and 8th issues, he found that the purchases 
and acquisitions made by Sirajul Haq and Mahmud Ali were 
really-made by Abdul Latif and Abdul Shakur and that the sales 
by Sirajul Haq and Mahmud Ali to the Ist defendant were also 
benami for Abdul Latif and Abdul Shakur, but as regards the 
properties covered by the auction purchases, he held, the suit was 
barred by Section 66 of the Civil Procedure Code. 

As regards the Sth issue the Subordinate Judge disposed of it 
by observing “the plaintiffs have pleaded in the alternative that 
if they had no title initially they acquired one by adverse posses- 
sion. The finding of the Court being that in respect of the bulk 
of the property the owners were Shakur and Latif, ño question 
of gain of proprietary title by adverse possession arises.”’* 

The Subordinate Judge also held that the wakf created by 
Abdul Latif was a good and valid one, but that this was not a 
sufficient ground for refusing to. give possession to the rightful 
heirs of the founder as the 1st defendant had taken possession of 
the wakf properties not as a duly appointed mutawalli, but as a 
mere trespasser. 

In the result he decreed the suit except as to the properties 
which had been purchased benami at the court auctions, and 
directed that as régards any questions arising between the heirs 
of Abdul Shakur and Abdul Latif the parties should be referred 
to a separate suit. 

The plaintiffs appealed to the High, Court and the 1st 
defendant filed cross-objections. . j 

The High Court agreed ‘with the findings of fact of the 
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Subordinate Judge and approved of his reasons for holding that Cn 
the suit was barred as regards the properties covered by the auc- {gzs 
tion purchases. They held, however, that- he was wrong in ~— 
giving the plaintiffs a decree in respect of properties which were Abuz Jarn. 
included 'in the wakf created by Abdul Latif, as the gift of those aN 
properties to the wakf had been duly perfected by Abdul Latif Osam Uran 
in accordance with the requirements of Mohammedan law, and Kan 
as, after his death, the 1st defendant had been duly appointed -sir Jobn 
mutawalli of the wakf. Wallis 
They therefore dismissed the plaintiffs’ appeal and allowed 
the 1st defendant’s cross-objections as to the wakf properties. 
As regards the properties which, according to the findings, 
were purchased at court auctions by Sirajul Haq and Mahmud 
Ali benami for Abdul Shakur and Abdul Latif, and were subse- 
quently transferred to the ist defendant, Obaid Ullah benami 
for them, both the lower Courts were of opinion that the suit was - 
barred under Section 66 of the Civil Procedure Code of 1908 on 
the ground that it was a suit against a i 
person claiming title under a purchase certified by the Court 
. ... on the ground that the purchase was made on behalf of 
the plaintiff or on behalf of someone through whom the plaint- 
iff claims. 
The present Section ‘says that 
no suit shall be maintained against any person claiming title 
‘under a purchase certified by the Court, 
whereas the wording of the corresponding Section 317 of the 
Code of 1882 was 
no suit shall be maintained against the certified purchaser, 
and the alteration was admittedly made because it had been 
held by the Calcutta, Madras and Allahabad Courts that the 
section only prohibited suits of this nature instituted’ against the 
certified purchaser himself and did not prohibit them when 
instituted against transferees from him, whereas in Bombay it 
was held that it did. In these circumstances, it has been held in 
Calcutta that the provisions of Section 66 of the present Code in 
so far as they prohibit suits on the ground specified in the sec- 
tion, do not apply to suits against’ transferees from benamidars 
made when Section 317 of the Code of 1882 was in force, and 
it has been contended before their Lordships on the*authority of 
that decision that the lower Courts were wrong in applying the 
provisions of Section -66 of the Code of 1908 to the present case. 
Their Losdships do not propose to deal.ewith this question, 
because, in their opinion, assuming the Courts to have been right 
in holding that the case must be'dealt with under the provisions 
of Section 66 of the present Code, they are of opinion that the 
plaintiffs are entitled to succeed on ‘their alternative cause of 
action, which is the subject of he Sth issue, viz., their disposses- 
sion by the 1st. defendant after they had been in possession for 
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more than twelve years, a contention very briefly dealt with by 
the Subordinate Judge and not mentioned by the High Court, 
` though it was one of the grounds of appeal and was taken again 


Aout Jaunt in the application for leave to appeal to His Majesty in Council. 


KHAN 


In dealing with these questions their Lordships think it 


V. 
Osam Uzran desirable in the first place to refer to Mst. Bubuns Kowur v. 


KHAN 





Sir John 
Wallis 


Lalla Buhooree Lall and Jokbee Lall’, a decision of this Board 
on the corresponding section of the Code of 1859, which is the 
leading authority as to the scope of the section. It was held in 
that case that the effect of the section was not to make these 
benami transactions illegal, but only to prohibit for reasons of 
public policy a suit against the certified purchaser on the grounds 
specified in the section; and in Lokbee Narain Roy Chowdhry v. 
Kalypuddo Bandopadbya® , it was expressly ruled by this Board, 
following that decision, that where the certified purchaser is a 
plaintiff, the real owner, if in possession, and if that possession 
has been honestly obtained, is not precluded by the section from 
showing the real nature of the transaction. 

Now it is clear under these rulings that, while the section 
protects the certified purchaser, so long as he retains the pos- 
session given him by the Court, from a suit by the true owner, 
if he allows the real purchaser “being the true owner” to get 
possession, the section does not enable him to sue for possession, 
because possession has come into the hands of the true owner, 
who is entitled to it. 

If then the true owner is subsequently dispossessed by the 
certified purchaser, is he precluded by the Section from suing for 
recovery of possession? That must depend on the question 
whether he is to be regarded as suing 

on the ground that the purchase was made on behalf of the 

plaintiff or on behalf of someone through whom the plaintiff 

claims è 
within the meaning of the Section. In such a case, if the true 
owner has been in possession for less than twevle years, he will 
no doubt have to aver and prove as part of his cause of action 
that the auction purchase was made on his behalf, but that is 
not the case here, and their Lordships express no opinion about 
this question as it has not been argued before them. 

Where, however, as in the present case, the real purchasers 
have been allowed to remain in adverse possession for more than 
twelve years before dispossession, they are entitled to sue for 
possession on the title so acquired under the Limitation Act and 
it is unnecessary for them to aver or prove that the auction pur- 
chases were made on their behalf, 

In their Lordships’ opinion the provisions of Section 66 of 
the Code of Civil Procedure and the corresponding sections of 


the earlier Codes have no applicatton to such a case. 
"14 Moo. I. A. 496 "21 A. 154. 
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A suit based on dispossession after: twelve years’ adverse Cwm 
possession is clearly not a suit 1929 
on the ground that the purchase was. made on behalf of the — 
Piina or on behalf of someone through whom the plaintiff Ao as 
claims j 
within the meaning of the section, and does not become so merely Osam Uran 
because the plaintiff as part of an alternative cause of action sets KHAN 
up and proves that the purchases were, in fact, benami. Sir Jobn 
The plaintiffs are therefore entitled to succeed as regards the Walls 
properties which were included in the auction purchases, except 
in so far as they are included in the wakf created by Abdul Latif 
in 1909. It has been found by both Courts that the gift to the 
wakf was duly perfected according to the rules of Mahommedan 
law and by the High Court that the Ist defendant was duly 
appointed mutawalli or trustee of the wakf after the founder’s 
death and the plaintiffs’ claim to the wakf properties has there- 
fore been rightly disallowed. 

_ In these circumstances the appeal must be allowed and the 
‘decrees of the lower Courts varied by giving the plaintiffs a 
decree for the properties covered by the auction purchases and 
not included in the wakf, but in the circumstances their Lord- 
ships are of opinion that the plaintiffs should only recover half 
their costs in the Courts below and here, and they will humbly 
advise His Majesty accordingly. : 

E Appeal allowed 
Hy. S. L. Polak—Solicitor for the appellants. 
T. L. Wilson and Co.—Solicitors for the respondents. 


HIGH COURT 
+ RAM DAWAN SHUKUL (Plaintif) Cin. 
eo - versus ; — 
“ RAM SURAT SHUKUL anp orners (Defendants)* 1223 


Pre-emption—Plaintiff’s consent to transfer, effect of—Rival pre- Apri 22 
emptor—When plaintif estopped from pre-empting altogether. — 
Plaintiff, who was a member of a joint Hindu faily, con- Sutaman, J. 
sented to a, sale of part of the property to the relations of the PY™*™ J. 
head of the family and another part to strangers.® The transfer 
was contested by the head of the family, but a rival suit for 
` pre-emption was: decreed. Both plaintiff and the rival pre- 
emptor were impleaded in each other’s suit as pro forma defend- 
ants. Held, that plaintiff ‘wa’ estopped from pre-empting 
altogether. 
SECOND APPEAL from a decree of Dr. L. D. Josx, Addi- 
tional Subordinate Judge of Azamgarh, confirming a decree of 
Basu Matuura Prasan, Munsif of Havali. 
“R: C. Ghatak for the appelfant. 
* S. A. 1868 of 1927 
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` Mukhtar Ahmad for the respondents. 

The judgment of the Court was delivered by 

Putian, J.—This is a plaintiff’s appeal arising out of a suit 
for pre-emption. The lower appellate court has found that the 
plaintiff is a member of a joint Hindu family with Raja Ram who 
is the head and with Jagat and Vishnu Nath, his nephews. Under | 
the sale deed in question part of the property was transferred by 
the vendor to Jagat and Vishnu Nath and another part to two 
other persons. The sale deed was contested by the head of the 
joint family, Raja Ram. The learned Judge has referred to 
further circumstantial evidence indicating that the relations be 
tween the appellant and the vendees were cordial and the appellant 
took an active part in other connected transactions. From all 
this he has inferred that the appellant consented to this transfer 
and is therefore estopped from‘claiming the right of pre-emption. 
His suit has been dismissed. The rival suit for pre-emption has 
however been decreed. Both the plaintiff and the rival pre-emp- 
tor were impleaded in each other’s'suit as pro forma defendants. 

The learned advocate for the appellant contends that even 
if the plaintiff is estopped as against the vendor and the’ vendees, 
he is not estopped as against the rival pre-emptor who was no 
party to the transaction. In our opinion this contention cannot 
prevail. By having consented to'the transfer the plaintiff dis- - 
qualified himself from pre-empting and lost his right of pre- 
emption altogether. At that time the rival pre-emptor could not 
have come on the scene. ‘Having lost his right, he cannot now 
assert it as against the-rival pre-emptor. The plaintiff’s right of 
pre-emption entitled him to an offer being made before the trans- 
fer was effected. If he chose not to object to the transfer, his 
right of pre-emption was gone. This plea is certainly open to 
the rival pre-emptor also who was impleaded in the suit. 

The finding of the court below is a finding of fact’ and must 
be accepted in second appeal. ‘The appeal is dismissed with costs. 

Appeal dismissed 


SURAJMAL AND ANOTHER (Defendants) 
e VeTSUS 
SHANKAR AND ANOTHER (Plaintiffs)* 

Agra Pre-emption Act (XI of 1922), Secs. 14 and 15—Pre-emption 
suit—Registered notice sent to plaintiff by post but not served on 
him——When right of pre-emption not extinguished—Sec. 17—W hen 
Court entitled to find market-vaqlue of property. i 

Where in a pre-emption suit. it was found that before the sale 

a notice was sent by registered ‘post to the plaintiffs but this was 

not actually served on them, held, that ‘the use of the word 

“issue” in Sec. 15 of the Preemption Act was ambiguous, but 
*S. A. 792 of 1927 
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reading the whole of that Section; particularly the later portion 
of it which lays down that the right of pre-emption would be 
extinguished unless such person within the period of one month 
of the receipt of the notice communicates his intention to purchase, 
no doubt is left that service on the pre-emptors was essential, 
When the court came to the conclusion that the amount 
entered in the sale deed was grossly excessive and it was con- 
vinced that the whole of that amount could not have been paid 
to the vendor and there was no other material on the record to 
come to a definite finding as regards the actual price of it, 
held, that it was entitled to proceed to find the market-value 
of the property under Sec. 17 of the Act. 
SECOND APPEAL from a decree of BABU AGHORNATH 


MuxerJi, District Judge of Meerut, confirming a decree of BABU 


Buacwan Das, Additional Subordinate Judge. 

S. C. Goyle and Peary Lal Banerji for the appellants. 

Kailas Nath Katju for the respondents. 

The judgment of the Court was delivered by 

PuLLAN, J.—This is a defendants’ appeal arising out of a 
suit for pre-emption. . Before the sale took place a notice was 
sent by registered post to the plaintiffs but the lower appellate 
court has found that this was not actually served on them. 


The defendants appealed and on their behalf a ground was 
taken that the mere posting of a notice was quite sufficient and 
that service of it was immaterial. This contention cannot be 
accepted. Section 14 of the Act does not say that a notice is 
merely to be sent to all the persons having a right of pre-emption 
but prescribes that the co-sharer proposing to sell may ‘give notice 
by registered post zo all such persons’ which undoubtedly implies 
that the notice must be given to the persons concerned. The 
use of the word ‘issue’ in Section 15 is ambiguous, but reading 
the whole of that. Section, ‘particularly the later portion of it 
which lays*down that the right of pre-eniption would be exting- 
uished unless such person within the period of one month of the 
receipt of the notice communicates his intention to purchase, 
no doubt is left that service on the pre-emptors is essential. Their 
right is only extinguished when they allow one month to expire 
after the receipt of such notice. There is therefore no force in 
this ground. r 


- The next ground relates to the question of consideration. 
The ostensible sale price was Rs.7,500. Both the courts below 
have found that the oral evidence produced bẹ the plaintiffs that 
part of this amount -was actually returned was not worthy of 
credit. But the lower appellate court has gone on to consider the 
circumstances of this case and has come to thé conclusion that 
the ostensible. price i$ grossly excessive. It then considered the 
market-value of the property agd came to the conclusion that 
even Rs.4,750, which had been found by the first court to be 
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the value, was itself excessive but inasmuch as there was no 
cross-objection it did not reduce that amount. 

We think that when the court came to the conclusion that ` 
the amount entered in the sale deed was grossly excessive and it 
was convinced that the whole of that amount could not have been ` 
paid to the vendor and there was no other material on the record 
to come to a definite finding as regards the actual price of it, 
it was entitled to proceed to find the market-value of the property 
under Section 17 of the Act. The finding that Rs.4,750 is not 
below the market-price must be taken as a finding of fact which 
is binding on us in second appeal. We therefore think that there 
is no force in this appeal. It is dismissed with costs. 


Appeal dismissed 


DALLE SINGH 
VETSUS 
KING-EMPEROR* 

Criminal Proceditre Code (Act V of 1898 as amended in 1923), Sec. 107— 
“Suspicion”—Value of as evidence—Order calling for security— 
When unjustified. 

“Suspicion” is worthless and inadmissible unless supported by 
good reasons and it is the reasons and the facts on which the 
suspicion is based, and not the suspicion, to which only ‘weight 
can be given. 

CRIMINAL Revision from an order of L. V. ARDAGH ESQ., 

Sessions Judge of Shahjahanpur. 

Saila Nath Mukerji for the applicant. 
M. Waliullah (Assistant Government Advocate) for the 

Crown. 

The following judgment was. delivered by 
Boys, J.—I do not think the'order calling for security from 

Dalle Singh for a period of one year can be maintained, and that 

for more than one reason. The police put up against this man by 

way of evidence four dacoity cases in which he had been acquitted. 

As regards only one of these can the Judge state even, and states 

rightly, that it leaves “some residuum of suspicion against him”. 

There are two other cases in which he is said to have been suspect- 

ed—both rejected by the Judge. “Suspicion” is worthless and 

inadmissible unless supported by good reasons and then it is the 
reasons and the facts on which the suspicion is based, and not the 
suspicion, to which only weight can be given. So,far as there is 


any evidence justifying the order, the Judge finds it in the evi- | 


dence of nine prosecution witnesses, of whom he eliminates one, 

who give evidence of the accused’s general bad character. Such 

evidence-is, of course, admissible to prove the general repute of 

the accused, but its weight mugt vary* according to particular 
. *Civ. Rev. 212 of 1929 
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circumstances. In the present case the accused was admittedly 
in the havalat from December, 1924 to March 22, 1926, when 
he was acquitted. Some Section 107 proceeding was started 
against him, but in March, 1926, he left India and did not 
return till January, 1928. Some dacoities are said to have been 
committed in April, 1928, and Dalle Singh was arrested on 
April 21, 1928, but has been acquitted of any ‘participation in 
those dacoities. He remained in jail under these charges and in 
connection with the gang case till December 9, 1928. He was 
arrested at the door of the jail and these proceedings were forth- 
with started against him. The facts that I have given make it 
manifest that for the last year past, at any rate, Dalle Singh 
cannot have committed any thefts, robberies etc., such as are said 
to form the basis of the present proceedings. It would appear 
that the only period during which he could have committed any 
cirmes which is really material to the present case is the first four 
months of last year. It would seem manifest that Dalle Singh is 
a person who, to say the least of it, is very unfortunate to have 
been suspected so often, but I have to consider whether there is 
evidence to support the charge now made against him. There 
is nothing proved by the lower courts against him at any time 
at all. But he has been under arrest for two long periods and 
his name associated with these dacoities. It is manifest that under 
these circumstances any number of witnesses would be prepared 
to come forward and say that he did not bear a good character. 
I think, in the circumstances of this case, something more definite 
than that is required. But this is not the only consideration. He 
has been called on to furnish security for a year. Any act of any 
sort or description whatever which he can have committed which 
would justify his being so called on must of necessity have been 
committed before April 21, 1928, when he was arrested. Had 
these proceedings been started then and carried through success- 
fully, the period of one year’s security would now have elapsed. 
For both the above reasons I do not think that this order should 
be maintained, and I set it aside and direct that the security called 
for be discharged and cancelled, and unless he is wanted in any 
other matter he will forthwith be set at liberty. 
Osder set aside 
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NANDAN MALLAH (Plaintiff) 
versus 
MOHAMMAD ALI anD anoTHeR (Defendants) * 
` Agra Tenancy Act (III of 1926), Secs.99(1) (b) and 23 0—Jurisdic- 
tion—Suit between rival claimants to a tenancy for possession and 
compensation for wrongful. dispossession—Cognizable by revenue 
court alone. 

Plaintiff sued for possession and compensation for wrongful 
dispossession by defendant who .he alleged was a trespasser. 
Defendant pleaded that he was a tenant of a half share in this 
holding and had been in possession as tenant paying rental for 
that half share to the zamindar. Held, that the provisions in 
Sec. 99(1) (b) clearly cover the present case and therefore it 
lies within the jurisdiction of the revenue court and under the 
provisions of Sec. 230 the jurisdiction of the civil court is barred. 

It is sufficient that the written statement of the defendant 
should put forward the claim that the defendant claims through 
the landholder. It does not matter whether the plaint does 
mention defendant as so claiming, or whether the plaint alleges 
that the defendant is a mere trespasser. 

Ram Partab Singh v. Chbotey Lal Singh, 26 A. L. J. R. 431 
followed. 

REFERENCE under Section 267 of the Agra Tenancy Act 
(III of 1926), from the City Munsif of Jaunpur. 

Sri Narain Sahai for the applicant. 

Mushtaq Ahmad for the opposite parties. 

The judgment of the Court was delivered by 

BENNET, J.—This is a reference from the City Munsif of 
Jaunpur on the question whether a certain suit for possession 
of a fixed-rate holding lay within the jurisdiction of the civil 
court or of the revenue court. The plaintiff sued for possession - 
and compensation for wrongful dispossession by the ‘defendant 
who he alleged was a trespasser. The defendant pleaded that 
he was a tenant of a half share in this holding, and had been in 
possession as tenant paying rental for that half share to the zamin- 
dar, and further pleaded that the civil court had no jurisdiction. 
The suit, therefore, is one between rival claimants to a tenancy. 
Under the fermer Tenancy Act (II of 1901) Section 79 was a 
remedy for a tenant, who was ejected otherwise than in accordance 
“with the provisions of the Act by his landholder. No provision 
in that Act existed for a suit between rival tenants, and accord- 
ingly such suits lay within the jurisdiction of the civil court. 
In the present Tenancy Act (III of 1926) the corresponding 
Section No. 99 has been altered to include, in our opinion, a suit 
like the present between rival claimants to a tenancy. This Sec- 
tion now provides:— ‘ ° : 
*Misc. Case 94 of 1929 
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«Any tenant or rent-free grantee, ejected from,,or prevented Civ 
from obtaining possession of, his holding or any part thereof, 5), 
1929 
otherwise than in accordance with the provisions of this Act by— meee 
(a) his landholder or any person claiming as landholder to Nanpan 


` have a right to eject him, or Marran 
(b) any person claiming through such landholder or person, Moun 
‘ OHAMMAD 
whether as tenant or otherwise, AU 
may sue the person so ejecting him or keeping him out of posses- —- 
sion... Bennet, J. 


‘The provisions in Section 99(1) . (b) ‘clearly cover 
tiie present case; and therefore the present suit lies 
within the jurisdiction of the revenue -court, and under 
the provisions of Section’ 230 the jurisdiction of the civil court 
is barred. The learned Munsif has doubts ‘on the subject, because 
he considers that it is necessary for the plaint to set out that the 
defendant was claiming through -the landholder or ‘claiming to 
be sole tenant in order for the provisions of Section’ 99 to apply. 
We consider that he is mistaken in this view, because Section 99 
(1) (8) refers to “any person claiming through such landholder”. 
In our view, it is sufficient that the written statement of the 
defendant should put forward the claim that the defendant claims 
through the landholder. It does not matter ‘whether the. plaint 
does mention defendant as so claiming, or whether the plaint 
alleges that the defendant is a mere trespasser. This principle has 
already béen laid down by a Bench of this Court in Ram Partab 
Singh v. Chhotey Lal Singh. See also Sahdeo w. Budbai*. Let 
the reference be returned to the learned City Munsif with this 


ruling. The defendant will receive costs of this Court. 
126 A, L. J. R. 431 :  9[1929] A. L. J. R, 849 


KISHAN SARUP (Defendant) Cv 
r VerSUs ' 
BRIJ RAJ SINGH anp aNoTHER (Plaintiffs) * 
Hindu Law—Joint family—Fathers debt—Simple money decree in suit May 7 
by creditor against father alone—Suit by minor sons for partition 
—Effect of, on sons’ liability in respect of. debts incurred by father 
—Debts existing at the date of institution of suit for partition. ULLAH, J. 
In a joint Hindu family consisting of the father and his two 
minor sons, the father borrowed money on promfssory notes. 
The creditor instituted a suit against the father alone for re- ~ 
covery of his money on November 14, 1925, attached the pro- 
perty befqre judgment, and obtained a decrge on December 15, 
1925. Thereupon’ the two minor sons, with their maternal 
grand-father as the next friend, filed a suit against their father 
for partition on November 18, 1925, and a preliminary decree 
was: passed ex parte on January 13, 1926. The creditor was 
not made a party to, the partition suit. Having obtained the 
preliminary decree in the p&rtition suit the minor sons insti- 
* F, A. 190 of 1926 
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tuted the present suit to obtain a declaration that the creditor 
was not entitled to execute his decree against the two-thirds 
share of the sons declared to be their property under the parti- 
tion decree. Although it was not expressly pleaded that the 
father’s debts were tainted with immorality an issue was, how- 
‘ever, framed on the point. In defence it was contended that 
the partition took place after the family property had been 
attached before judgment, and the partition was ineffective and 
was a collusive transaction, and that the entire property in the 
hands of the father and the sons was bound to pay the debts in- 
curred by the father. The trial court held that the debts con- 
tracted by the father were tainted with immorality, that the 
partition was effected in good faith, that it was not vitiated 
by the attachment before judgment, and as a result of the 
partition the property in the hands of the sons could not be 
proceeded against by the creditor. f 

Held, per Muxeryi, J. (NIAMATULLAH, J. agreeing in 
allowing the appeal), that the partition was effected in good faith, 
that the attachment before judgment did not effect the parti- 
tion, and the debts, on which the creditor obtained his decree, 
were not tainted with immorality. That the remedy of the 
creditor to proceed against the entire family property is not a 
mere matter of procedure but it is a substantive right; therefore 
the property which was joint family property in the hands of 
the father at the date of his incurring the last one of the debts 
in question, could be proceeded against by the creditor to 
realise the decree passed against the father although some of the 
property -may since have gone in the hands of the sons, and 
the sons’ share, separated by the partition, is liable to be sold 
in execution of the creditor’s decree against the father. 

Per NisMaATULLaH, J.—The suit for recovery of money hav- 
ing been instituted before the partition and a decree passed 
against the father before any decree defining the share of the 
father and sons was passed, though the suit for partition was 
instituted before a decree in the money suit wase passed, the 
decree in the partition suit by the minor sons could vake effect 
only as from the date of the decree and the minor sons must 
be deemed to have separated from thé father after the 
creditor obtained his decree. The debt to which the decree 
related being not immoral, the minor sons were fully represent- 
ed by the father with whom they were joint and that decree is 
bindigg on the minor sons. | 

Masitullah v. Damodar Prasad, J. L. R. 48 All. 518 (P. c.)= 
25 A. L. J. R. 1, Nanomi Babuasin v. Madun Mohan, I. L. R. 
13 Cal. 21 (p. c.), Brij Narain v. Mangal Prasad, I. L. R. 46 
All. 95 (P. €.), Subramania Iyyar v. Sabapath§ Aiyar, I. L. R. 
51 Mad. 361, Sheo Shankar Ram v. Jaddo Kunwar, I. L. R. 
36 All. 383—-12 A. L. J. R. 1173, Sita Ram v. Beni Prasad, 

-L L. R. 47 All. 263, Gaya Prasad v. Murli Dhar, 1. L. R. 50 
_ All. 137, Jagannath Rao v. Viswesam, I. L. R. 47 Mad. 621, 
Vinjamampati v. Vadlamanygati, I. L. R. 41 Mad. 136, Anna- 
bhat v. Shivappa, 1. L. R. 52 Bom. 376, Kulada Prasad Pandey 
. V- Haripada Chatterji, I. L. R. 40 Cal. 407 and Ram Ghulam 
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Singh v. Nand Kishore Prasad, 1. L. R. 4 Pat. 469 referred to. 


First APPEAL from a decree of H. Beary Esq., Additional 
Judge of Moradabad. 


Kailas Nath Katju, Peary Lal Banerji and Hari Ram Jha for 
the appellant. 


Shambhu Nath Seth for the respondents. 
The following judgments were delivered:— 


Mukerji, J.—This is an appeal by one who was the defend- 
ant No. 1 in the suit out of which this appeal has arisen. There 
was a family consisting of three persons, namely, Babu Ram, 
the father (the defendant No. 2 in the suit) and his two sons, 
Brijraj Singh and Raghuraj Singh, the plaintiff-respondents. > The 
family was a joint one. ‘The plaintiffs were respectively 8 years 
and 9 months old at the date of the institution of the suit. . The 
father, Babu Ram, borrowed money from the appellant, Lala 
Kishan Sarup, from time to time on promissory notes and Kishan 
Sarup instituted a suit for recovery of his money against the 
father alone on November 14, 1925. ‘ Thereupon the two plaint- 
iffs of the present litigation filed, against their father, 
a suit to which the appellant was not made a party for parti- 
tion, on November 18, 1925. The decree in the appellant’s suit 
against Babu Ram was passed on December 15, 1925. The parti- 
tion suit was decreed ex parte on January 13, 1926. Having got 
their preliminary decree for partition, the plaintiff-respondents 
instituted the present suit to obtain a declaration that the appel- 
lant, Kishan Sarup, was not entitled to execute his decree against 
the two-thirds share that has been declared, by the partition 
decree, to be the plaintiffs’ property. They also asked for a 
perpetual injunction restraining Kishan Sarup from executing 
his decree against those shares. It does not appear that the pre- 
liminary décree for partition, which will be found printed at 
p. 103 of the record, was ever followed by a final decree or by 
actual partition of the family property. 


The basis of the claim of the respondents was that the father, 
Babu Ram, fell into bad company and squandered money on 
immoral purposes. The plaintiffs have got their two-thirds share 
separated by partition and therefore the father’s debts are not 
_recoverable from the plaintiffs’ two-thirds share. It will be 
noticed that the plaintiffs did not say that their father’s debts 
were, in any way, tainted with immorality. „An issue however 
was framed on that point, so we have taken it for granted that 
there was such a pleading as that, on behalf of the plaintiffs, 

The defence of the appellant was that the father had a good 
character and was frugal in his habits, that the debts were not 
tainted with immorality, that the partition took place after the 
family property had been attached before judgment and the 
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partition was ineffective as against the realisation of the defend- 
ant’s debts, that the partition was a collusive transaction and that 
the entire property of the family in the hands of the father and 
the sons was bound to pay the defendant’s debts. 

The learned District Judge, who tried the suit, came to 
the conclusion that the debts contracted by the defendant No. 1 
with the appellant were tainted with immorality, that the parti- 
tion was one effected in good faith, that it was not vitiated by 
the attachment before judgment and that the result of the parti- 
tion was that the property in the hands of the sons could not be 
proceeded against by the appellant. 

At an early stage of the suit there was a third defendant, but 
he was sent away from the suit and we are no longer concerned 
with him. i 

In appeal, all the findings of the learned District Judge have 
been challenged. The points that we have to determine, there- 
fore, are i 
1. Whether the debts on foot of which the appellant ob- 
tained his decree were taintéd with immorality? ; 

2. If-not, whether the fact that the plaintiffs obtained a 
partition decree exempts their two-thirds share from being taken 
in execution of the decree passed against their father? 

3. What is the effect of the attachment before judgment 
on the partition? i 

4. Whether the partition was effected in good faith? 


Point No. 1 


In his judgment, the learned District Judge concedes that 
there is not much in the oral evidence adduced by the plaintiffs, 
apart from the evidence of Chaudhari Raghubir Singh, which 
may command confidence. I am clearly of opinion that the 
evidence adduced, including the evidence of Chaudhari Raghu- 
bir Singh, is entirely insufficient to prove that Babu Ram was 
leading an immoral life, much less is it sufficient to prove that 
the particular debts which he contracted with Lala Kishan Sarup, 
were tainted with immorality. It has not been disputed before 
us that gtneral evidence of immorality on the part of the father is 
not enough: for discrediting the debt if there be no evidence to 
connect it With immorality. 

In view of the fact that I am disagreeing with the opinion 
of the distri¢t Judge on the oral evidence, I propose to read the 
evidence adduced on respondents’ behalf in some detail. 

[After dealing with the entire evidence, his lordship _pro- 
ceeded. ] ‘ a 

As regards the citcumstances of the case, the learned Judge 
thought that Babu Ram inherited a large arhount of money and 
had a comfortable income. This'is however not the case. The 
plaintiffs failed to prove the income from the family property. 


e 
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They did not anywhere suggest what that income was.. They 
said that Rs.2,000 a year was the yield of the sir land, but they 
adduced no documentary evidence and the learned District Judge 
has rightly rejected that story. The plaintiffs’ next friend has 
admitted that Babu Ram’s father left a debt of at least Rs.12,000. 
As regards the property left by Amir Singh, the appellant was 
asked its value. He guessed that it was worth 50 to 60 thou- 
sand rupees. ‘Then he was asked if it might not be more includ- 
ing a certain property. He said that the property might be 
worth 70 or even 80 thousand rupees. This was pure guess 
work. If the appellant’s admission is to be taken against him, 
we have to also accept his statement that Babu Ram’s father was 
in debt to the amount of 25 to 30 thousand rupees. The fact 
of the matter seems to me to have been that the family was in 
a state of chronic indebtedness, even the residential house was 
in ruins and that, for the slightest thing, they had to borrow 
money. I have already mentioned that there was not even money 
enough in the house to meet the funeral expenses when Amir 
Singh died and money had to be borrowed. 

In the result, I hold that the plaintiffs have utterly failed to 
prove that the debts on which the appellant obtained his decree 
were in any way tainted with immorality. 


Point No. 4 


On the question whether the partition was effected in good 
faith, we may take it that it was effected in good faith. If the 
idea was, as it must have been, that the partition would save two- 
thirds of the family property from payment of the just debts of 
the father, a partition with this object may have been really 
sought for. How far it will succeed in its object will be consi- 
dered under the issue No. 2. But if the well-wishers of the sons 
believe that they can save two-thirds of the property by merely 
suing for partition, there would be no reason to think that a parti- 
tion was. not meant to be effected. In this sense, and in this 
sense alone, I am prepared to hold that the partition was asked for 
in good faith. There was no question of the father and the sons 
finding it inconvenient to live together. But that need nòt be the 
only reason for separation of the family. 


Point No. 3 


I have already mentioned that the appellant, as soon as he 
. filed his suit gn the promissory notes, obtajned an order for 


attachment before judgment. The question is whether that’ 


attachment in any way stands in the way of the partition suit. 
Partition is not alienation. The result of partition is only this 
that what was held-jointly by several members of the family 
came to be held in severalty by the same parties. I hold that the 
attachment does not affect the partition. 
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Point No. 2 


Now comes the most important point in the case. In view 
of the fact that it has been strenuously contended on behalf of 
the respondents that after the partition decree or even after `the 
filing of the suit for partition, the father’s creditor cannot pro- 
ceed against what is now the sons’ separated share in the property, 
in order to realise simple debts against the father already existing 
and payable by the father at the date of the institution of the 
suit for partition, I propose to discuss the point at some length. 
Personally speaking, the contention of the respondents would 
seem to me to be very startling indeed. But for the fact that a 
contrary view has been taken sometimes, I should have thought 
that the point was not even open to argument. 


The position is this. In a Mitakshara joint family consist- 


ing of the father and sons, the father may, 
by incurring debt, so long as it is not for an immoral purpose, 
lay the estate open to be taken in execution proceeding upon a 
decree for payment of the debt. 

(See Brijnarain Singh v. Mangal Prasad’). Their Lordships 
of the Privy Council have, from time to time, pointed out that 
this is the rule, although there are two conflicting principles re- 
cognised by the Mitakshara law. One is that the joint family 
property is meant for the support of the entire family and ex- 
cept in the case of distress, a single member, even the father, 
cannot dispose of it. The second principle is that it is the pious 
duty of a son to pay his father’s debts, not tainted with im- 
morality. The strict rule of Mitakshara law would make the 


_ son even personally liable to pay the father’s debt where there 


was no family property out of which it might come. The 
Anglo-Indian courts have put a restriction to this extreme tenet 
of law, by laying down (in the case of Bombay, there was a re- 
course to legislation) that the liability exists only so’far as the 
son’s share in the joint family would go and not beyond that. 
If we just ponder over the reason why the law-givers of old 
countenanced the two apparently contradictory propositions, the 
reason would be entirely clear. It is true that the family pro- 
perty is the means of the support of the family and must not 
be lightly handled by any one of the members of the family. 
On the other hand, the father of the family, in order that the 
family might live, must have credit in the market. Otherwise, 
everybody with whom the family has to deal would know that 


‘any loan granted to the family could not be recovered without 


perhaps the strictest proof that the loan was required for the 
purposes of the family. The father had to be trusted; otherwise 
the sons could not be brought up. Credit therefore was given to 
the father by making it a rule that not*only the father shall pa 
L L, R, 46 All. 95 at 1042221 A. L. J. R. 934 ; 
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the debt, but so shall the sons. It was believed to be a disgrace 
that a man should contract a debt and he should die without 
having made that good. The result was that even the sons and 
grandsons were called upon to pay the debt of the father and 
grandfather. The Bengal school of law have improved on this 
position and have made the father, even where the property is 
rine ancestral, the full master of the entire property, in his 
ifetime. 


The Mitakshara law, therefore, being what it is (as quoted 
above from the latest Privy Council case on the point), the ques- 
tion arises, could the father and sons defeat the substantive right 
of the creditor to proceed against the family property, by merely 
agreeing, among themselves, that from a particular moment they 
would hold the property in severalty and not jointly. The remedy 
of the creditor to proceed against the entire family property is not 
a mere matter of procedure but it is a substantive right. It is on 
the faith of the joint family property that the creditor lends 
money, and although he does not take any charge or mortgage, 
he knows that he has some security at least for his money. Other- 
wise, he would not lend it. It would be disastrous, if one fine 
morning, the father and the sons were to tell the creditor that, 
on the previous evening, the father and sons had sat together and 
had agreed that from the next morning they should become 
separated members and that, therefore, the creditor could recover 
his money only from what had been given to the father as his 
share of the joint family property. If, as is surely the case, for 
effecting a partition, mere volition on the part of the members of 
the joint family is enough, it is necessary to ‘go into court for the 
purpose. In such circumstances, there is the debt of the father 
which, for all practical purposes, was payable out of the property 
belonging to the father and the sons and there are the debtors, in 
the shape of the father and his sons. Simply because the debtors 
agree that they shall no longer be joint, the debt is gone, so far 
as the sons’ share is concerned, which, in many cases, would be 
many times the father’s share! Can their proposition be sound? 

It has, sometirnes, been argued that a simple creditor has 
no charge on the family property and if he be permitted to follow 
the property, after partition, in the hands of the sons, the courts 
will, virtually, be giving the creditor a charge on the property. 
This argument, in my opinion with all respect, is entirely falla- 
cious. The family property does not cease tq be the family pro- 
perty simply because it has been decided to enjoy it separately by 

the father and the sons. Only the mode of enjoyment has been 
changed and not its character or its liability, if any existed. Take 
the case of a debtorewho is not a Hindu governed by the Mitak- 
shara law. He is an unsecured greditor. If he chooses, the debt- 
or may sell away his entire property, leaving nothing out of 
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which the creditor may realise the debt. If such a debtor dies 
and if the creditor proceeds against his property in the hands of 
his son, nobody will ever suggest that the creditor had a charge 
against the property and he is following up that charge in the 
hands of the deceased person’s son. The result of the doctrine 
of pious duty of a Mitakshara son to pay his father’s debt is, for 
all practical purposes, the same as to make the father the absolute 
owner of the property so far as the payment of his personal 
debts, not tainted with immorality, is concerned. 

Let us take, again, this case. A father governed by the 
Mitakshara law dies while joint with his sons. After the death 
of the father; the sons divide the family property among them- 
selves. Can it be argued that an unsecured creditor of the father 
cannot proceed against what was the joint family property in*the 
lifetime of the father, simply because the sons have effected a 
partition. I suppose such an argument will not find favour with 
anybody. If such be the case, what difference should it make 
if a partition be effected in the lifetime of the father himself. 

If a Mitakshara father contracts a debt, after separation from 
his sons, there is no liability in the sons to pay their father’s debts. 
The reason is not the separation of the sons but it is this. The 
pious duty of the son, to pay his father’s debts, has been limited 
by Anglo-Hindu Law to what is the joint family property of 
the father and the sons. It is this property to which a creditor 
looks for payment when the lends money to the father. In the 
case of a separated father, there is no property in the hands of the 
father other than what is his own, unshared by anybody else. 
The father cannot sell his son’s divided property to pay his own 
debt contracted after separation. In the circumstances, although 
the sons may be under a pious obligation to pay the father’s debt, 
there being no property jointly held by the father and the son, 
the property in the hands of the sons is not liable. The creditor, 
while lending the money, has looked upon the property’ in the 
hands of a separated father alone to find out how far he could 
give his debtor credit. Í 

On principle, therefore, it must be held and I do.hold that 
what was joint family property in the hands-of the father, at the 
date of his incurring the last one of the debts in question, may 
be proceeded “against by the appellant, although some of the pro- 
perty is mow in the hands of the sons, to realise the decree passed 
against the father. 


As regards authority, almost all the High Courts have taken 
the same view as mine, though sometimes after some conflict of 
opinion. In the Madras High Court, for a time, the view of the 
law was uncertain. The Full Bench case, however, of Subra- 
maniya Ayyar v. Sabapathi Aiyar* settled the law so far as that 
~ ° 1 L. R. S1°Mad. 361 
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Court was concerned. Three learned Judges as against two others 
held that 
a simple creditor of a father in a joint Hindu . family is en- 
titled- to recover the debt from the shares of the sons after a 
bona fide partition between the father and the sons. 

The case of Jagannath Rao v. Viswesam* was approved. It 
follows that this case overrules the earlier cases in which a contrary 
opinion was enunciated including the case of Vinjamampati v. 
Vadlamannati*. 

In Bombay the same view was accepted as in the Madras 
Court (see Annabbat v. Shivappa’. One of the learned Judges 
quotes from Mitakshara and Narad certain passages showing that 
separation is no cure of the liability to pay the father’s debt. 

In Calcutta the same view ‘was taken in Kulada Prasad Pandey 
v Haripada Chatterji. In this case there was no separation by 
partition but by the fact that a mémber of the family became a 
convert to Christianity. Such a conversion operates, under the 
law, as .a separation and the question was whether the share of 
_ the member thus separated was liable for pre-existing debts of 
the father. It was held that it was liable. 


l In. Patna (Ram Ghulam Singh v. Nand Kishore Prasad’) 
the High Court in a very short judgment following the cases of 
Vinjamampati' and which has since been overruled by the 
Madras 361, held that a creditor of a father could not proceed 
against the sons’ shares after partition, to realise a debt which 
had been incurred by the father before the partition. As this 
does not appear to be an entirely independent decision by the 
learned Judges, I do not feel called upon to discuss this case. 
Its authority is shaken by the fact that the Madras cases on which 
it relied, have been overruled by the Madras High Court itself. 

Coming to the cases in our own High Court, we find that 
in Sita Ram v. Beni Prasad? a partition took place during the 
pendency of insolvency proceedings against the father of a 
joint Hindu family. ‘The sons’ share, in spite of the partition, 
was held to be liable to be taken hold of by the receiver to realise 
the father’s debts. The point at issue was stated to have been, 

whether a Hindu father is entitled or not to property ob- 
tained by his sons on a division of joint’ ancestral property, 
when he desires to satisfy his debts out of the procfeds of such 
property? 

It was held that he (the father) was so entitled and that, 
therefore, the receiver was right in seizing the sons’ share, for 
the purpose of realisation of the father’s debts. In a later case, 
however, a contrary view was taken (vide Gaya Prasad v. Murli- 
dhar?’). This case proceeds on the view that the liability of the 


3IL L. R. 47 Mad. 621 ‘I. L. R. 41 Mad. 136 

J. L. R. 52 Bom. 376 œ I. L. R. 40 Cal. 407 

TIL L, R. 4 Pat. 469 S L. R. 47 All. 263=22 A. L. J. R. 1097 
$ -> “1, L. R. 50 All. 137=25 A. L. J. R. 829 
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sons existed only so long as the family remains joint and dis- 
appears when the family is divided. Ashworth, J. based his 
opinion on a statement of law contained in Mulla’s Hindu law, 
in the passages quoted by the learned Judge. With all respect 
for the learned Judge, the statement of law quoted does not bear 
on the question that was before him and did not purport to 
consider the case of a separation at a date when simple debts of 
the father existed. Mulla in his book on Hindu Law (Edi- 
tion of 1929, 6th edition, pp. 343 and 344) discusses the law 
as to sons’ liability to pay the father’s debt which existed before 
the partition. He contents himself with pointing out that the 
Madras, Allahabad (earlier), Bombay and Calcutta cases take 
the view that the liability of the sons can be enforced even after 
partition and that the Patna Court held to the contrary on the 
authority of Madras cases which have since been overruled. 
Having held that the liability of the son to pay his father’s debt 
continues only so long as he lives jointly with the father, the 
learned Judge (Ashworth, J.) proceeds to consider whether 
Sec. 53 of the Transfer of Property Act would apply. Section 
53 of the Transfer of Property Act had, of course, no application. 
The other learned Judge hearing the case with him, Kendall, J., 
thought that if the appellant’s contention before them was allow- 
ed, it would be tantamount to holding that the personal debt of 
the father created a charge on the joint family property. With 
all respect, as I have shown above, there is no question of a 
charge. The learned Judge purported to follow the case in 
I. L. R. 41 Mad. 136 already mentioned and a case in I. L. R. 
22 Mad. both of which have been overruled by the Madras 
Court itself. The case in our High Court was decided on May 17, 
1927 and the Madras and Bombay cases were published later; but 
the Calcutta case and the previous ruling of our own High Court 
in I. L. R. 47 All. 263 appear not to have been cited before the 
learned Judges. There being a conflict of opinion in this Court, 
we may choose which case to follow. 


As shown above, this Court in an earlier case, the Calcutta, 
the Borabay and the Madras High Courts have taken the same 
view as I am taking, and the Chief Court of Lucknow has taken 
the same view in Jageshar v. Munni Ram’, 

_.. I hold that the respondents’ share, separated by the partition, 
is liable to be sold in execution of the appellant’s decree against 
the respondents’ father, Babu Ram. P 

I would allow the appeal, set aside the decree of the court 
below and dismiss the suit of the plaintiff-respondents with costs 
throughout. 

NIAMATULLAH, J.—I agree with the conclusions arrived at 
by my learned colleague. I arg satisfted, for the reasons given 
i WI, L. R, 2 Luck. 561 
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by him, that the evidence fails to establish that the debts had 
been contracted for immoral purposes, as alleged by the plaintiff- 
respondents. I am, however, not prepared to hold ‘that the 
partition between the plaintiff-respondents and their father was 
affected in good faith. The circumstance that the suit for parti- 
tion was brought by, the minor sons, one aged- seven years and 
the other aged nine months at that time, only four days after 
the appellant instituted the suit for recovery of money on foot 
of promisory notes, does not inspire confidence in the bona fides 
of the alleged partition. It is clear to my mind that the suit 
for partition was brought by the maternal grandfather of the 
plaintiff-respondents on their behalf in view of the money suit, 
instituted by the appellant, as it was apprehended that the family 
property would be proceeded against for satisfaction of the decree 
likely to be passed in his favour. Ordinarily a suit for partition 
at the instance of minors, especially against their father, is not 
countenanced by courts. Such 
a suit cannot be brought by, or on behalf of a minor to en- 
„force partition, unless on the ground of malversation or some 
other circumstances which make it for his interest that his share 
should be set aside and secured for him. Otherwise he might 
be thrust out of the family at the very time when he is least 
able to protect himself. - In short, it is in the discretion of the 
court to grant or refuse a decree for partition at the suit of a 
minor plaintiff, and the court has to consider in such cases 
whether a decree for partition would be for the benefit of the 
minor. (Maynes Hindu Law, 9th. Edition, p. 688). 

In view of our finding that the debts in question 
were not contracted for immoral purposes, it cannot be 
maintained- that the separation of the sons was to their 
interest, unless we assume that they would be. enabled 
thereby to escape their liability to pay their father’s debts. The 
father, who was the only party to the partition suit, did not raise 
any objection to a partition between him and his infant sons, and 
an ex parte decree defining their rights inter se was passed. The 
learned Subordinate Judge has assumed the total value of the 
family property left by the plaintiffs’ grandfather to be 
Rs.70,000, and the liabilities of the defendant No. 2 (plaintiffs? 
father) to be (1) Rs.12,500 due to the appellant and-(2) what 
might have been due to one Sham Kunwar under a pro-note for 
Rs.5,000 on which sum interest must have accumulated. It is 
difficult to find exactly what the liabilities of tthe father were at 
the time of partition. Assuming that there were no other liabili- 
ties, we find that the value of the-entire family property brought 
into the hotchpot, as given in the plaint of the partition suit, was 
Rs.60,000. The liabilities of the father, referred to above, amount 
to nearly the value of the father’s share in the entire family pro- 
perty, including lands, houses, household effects, etc. No arrange- 
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ment was made for payment of debts, and it could not have 
been honestly believed that the partition would not defeat or 
delay the father’s creditors. The subsequent events clearly: indi- 
cate that the so-called partition was the first manoeuvre towards 
the long drawn battle against the father’s principal creditor. It 
is difficult to imagine that the father has been a silent spectator, 
and not a real litigant under cover of his infant sons. For these 
reasons, I am inclined to think that the partition was not made 
in good faith, and that it was prompted by a desire to defeat 
the claims of the creditors to whom the sons were under an 
obligation to pay so far as the extent of the family property 
would enable them to do so. 

Cases in which partition has been held to be a bar to the 
creditors’ claim, for fathers’ debts incurred before the partition, 
against the sons, expressly lay down that the liability of the sons 
is not affected by a partition, if it was made to defeat or delay 
the creditors. Apart, therefore, from the question of law, on 
which there has been some difference of opinion, the appellant is 
entitled to succeed on the ground that the partition not having 
been made in good faith can be ignored by him. I do not, 
however, desire to rest my decision on this ground alone, and 
would proceed to consider the more important question whether, 
assuming the partition to have been made in good faith, the 
remedy of the creditors is, in any way, impaired thereby. 

An examination of the plaint shows that the plaintiffs ques- 
tioned the’ right of the defendant No. 1 to recover what was due 
to him under the decree obtained by him against the defendant 
No. 1, the father, and further contended that, in any case, their 
property could not be seized in execution of a decree obtained 
in a suit to which they (the plaintiffs) were not parties. The 
latter part of their contention finds some support from certain 
observations made by learned Judges who otherwise* confirmed 
the right of the creditors to proceed against the interests of the 
sons after a partition had been effected. I shall consider it 
separately from the general question of the sons’ liability, after 
partition, for the father’s debts incurred before it. 

The answer to the main question, one way or the other, must 
be a corollagy from the following well established propositions: — 

(a) Under Hindu Law, pure and simple, a son is under a 
pious obligation to pay his father’s debt not contracted for illegal 
or immoral purposes, regardless of the extent of apy joint family 
property or property inherited by him from the father. But 
the British Indian courts regard this obligation, Which is of too 
far-reaching a character, to be only a moral obligation, and the 
extent to which it can be enforced in a Coury of law is limited to 
the interest which the son acquires by birth or which he inherits 


from the father. (Masitullah v. Damodar Prasad"). 
HI L. R. 48 All. 518 at 526 (P. c.) =25 A. L. J. Ra 
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(b) The sons cannot set up their rights, which are to take 
present vested interest, on their birth, jointly with their father 
in ancestral estate, against their father’s alienation for an ante- 
cedent debt or against his creditor’s remedy for his debt, if such 
debt has not been contracted for an immoral purpose. ..... 
If the father’s debt, not having been contracted for an im- 
moral purpose, is such as to support his sale of the entirety of 
the joint estate, either he may sell the latter without suit, or 
the creditor may obtain a sale of it by a suit, but the joint sons, 
not being parties to the execution proceedings or to the sale, 
are not precluded from having a question as to the nature of 
the debt tried in a suit of their own—a right which will, how- 
ever, avail them nothing, unless it can be shown that the debt 
was not such as to justify a sale of the joint estate. (Nanomi 
Babuasin v. Madun Mohan?) 

(c) There is no rule that this result is affected by the ques- 
tion whether the father who contracted- the debt is alive or 
dead. (Brij Narain v. Mangal Prasad!) 

(d) Where after the father’s death joint family property is 


divided among sons, the entire family property is liable. (Ss. 50, 
52 & 53, Civil Procedure Code) 


The liability of the sons being established in these terms, 
it follows that a creditor can proceed against the family property 
immediately after the liability is incurred. The liability of the 
sons, in this respect, arises at the same time as the father’s. Their 
liability is co-extensive with that of the father, except that, in 
their case, it is limited to the interest which-they have in the 
joint family property. It cannot be disputed that, if a creditor 
is so advised, he may sue the sons alone and obtain a decree for 
recovery of the father’s debts; but in such a case he can pro- 
ceed only against the interests of the sons in the joint family 
property. In practice such a course is hardly conceivable, as it 
can never be expedient for the creditor to sue the sons and leave 
out the father. A decree obtained against a father alone binds 
the sons, because they are represented by the father in such a suit. 
It is, therefore, clear that the liability of the sons which arises 
before a partition between them and their father and the, corres- 
ponding right of the creditor to recover his money from them 
to the extent indicated cannot be affected by a partition which 
the father and sons may choose to make and to which the credi- 
tor is not party. This conclusion has not been accepted by some 
learned Judges. The opposite view has been forcibly and ela- 
borately put by Sriniwas Ayyanger, J. in his dissentient judgment 
in Subramania Ayyar v. Sabapathy Aiyar*. The reasoning on 
which it proceeds will appear from the following extracts from 
his judgment:— : 

It has never been th my knowledge suggested that the pious 
I L. R. 13'Cal 21 (pc) 
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obligation, as it may be, of the son was towards any person 
other than the father himself. Otherwise, if it should be deemed 
to be towards the creditor, it is difficult to see what room 
‘there is for any piety. The right of the creditor, therefore, is 
only against the father. If it- were against the sons also, the 
general rule should be that the sons should also be made a party 
to the suit itself in every case and a decree obtained and that 


‘no decree obtained merely against the father’ is capable as such 


of being executed against the interests of the sons also in the 
family property. It seems to me, therefore, that there can be 
little doubt that the pious obligation of the sons is only to- 
wards the father. The right of the father corresponding to 
this obligation on the part of the sons is his admitted right to 
‘alienate the entire family property, including the sons’ share 
for bona fide antecedent debts of his'own.'’ Being a power of 


_ sale, although only under certain circumstances, it is really in 


the nature of property, and that is how it comes about that 
in a mere execution of the decree against the father this power 
of sale is enforced and made available for the satisfaction of the 
decree. (Page 384) 


To my mind Sabu Ram’s case has not ‘been overruled in its- 
entirety by the case of Brij Narain, and it must be regarded as 
having been merely modified to the extent of engrafting the 
exceptions recognized by their Lordships of the Judicial. Com- 
mittee on the ground of stare decisis...... The true view 
would, therefore, seem to be that the pious obligation of the 
sons, no doubt, arises only after the father’s death, but because 


_-of that obligation a power of sale has been created in the 


father, and because of this power of sale it is possible to pro- 
ceed even during the father’s lifé-time against the sons’ share 
...i.... As the creditor’s rights and ‘remedies have refer- 


‘ence to, and are based on, the father’s powers of alienation, it 
“would follow that the creditor would have such right only if 


and so long as the father has such right... ... =. On a parti- 


‘ ‘tion of the family property there is a disruption of the family 


property, there is a disruption of, the family, and the manager- 


p ship of the father ceases, and with the managership being lost 


the power is also lost of the father to effect an alienation of the 
family property not only for the purposes of family necessity 
but‘also for his own antecedent debts. ¢ ... . . If, therefore, 
after partition between the father and the sons, the father lost 


. thateępower.of sale, it must follow that -the creditor cannot 


seek to enforce any rights based on or referable to the existence 
of such power. (Page 388) e r ‘ 
In other words, it is in full accordance with the principles I 


have tried tð indicate that in all such suits and proceedings the 


creditor of the father is seeking to exercise no right of his own 


` against his sons, but is only seeking to work out a right of his 


own debtor the father. (Page 390) ' 


The essence of this line of argument is*that the direct liabili- 
ty of the sons to the creditors arises only- after the father’s death, 
and that the liability of the sons during the father’s life-time is 
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somewhat different, being towards the father and not towards 
the creditor, who is, however, enabled to treat the father’s right 
to sell the family property for satisfaction of his own debt as a 
saleable right or property which the creditor avails of for pro- 
ceeding against the interest of the sons. With great respect, I 
would point out that the latest Privy Council case, Brij Narain 
v. Mangal Prasad* runs- counter to the theory of the creditor’s 

right in the above, proposition. Their Lordships observed:— 
There are, however, some observations in Sahu Ram Chandar’s 
. case which are not necessary for the judgment but. which their 
Lordships are bound to say that they do not think can be 
_ supported. Founding upon -them the learned counsel in this 
case argued in the court below that no liability of the sons 
based on the pious obligation to pay father’s debt could be 
made available to ‘the creditor while the father ‘was still alive. 
Here again; if the point was open, there would be much to be 
said in favour of a position which seems consonant with com- 
mon sense, but their Lordships are satisfied that a long train 

of authorities has settled the question. Bo s 


In summarising their views their Lordships enunciated pro- 
position No. 5 as follows:— 


There is no rule that this result is affected by the question 
whether the father: ...... is alive or dead. 


debt of their father in his life-time is exactly of the same nature 
as after his death, and’no distinction is to be made ‘in consequence 
of ‘the father ‘being’ alive or dead. This being so, and it being 
conceded that, after the father’s death, the liability of the sons 
is directly to the creditor, indeed it cannot be otherwise, the 
liability of the sons in the father’s life-time cannot be different 
and must be taken to be towards the creditor. It is almost a 
truism that, if a creditor is entitled to recover his debt from 
the sons*to the extent of their interest in the family property, the 
soris are liable to him directly to that extent. It follows as a 
necessary corollary that the sons’ liability to the creditor is not 
affected ‘by partition ‘after the father’s death. There is no con- 
ceivable reason why a, partition in the father’s life-time should 
make any difference. It seems to me that there is a close analogy 
between’ the liability of ‘the heirs of a debtor, not being a Hindu, 
to pay the debt of the deceased to'the extent of the assets in their 
hands“and the liability of a Hindi son to pay his father’s debt, 
with this’ difference that, in the first case, the liability arises on 
the death of the ancestor and on receipt of the assets, while in 
the second it arises in the life-time of the father, the sons hav- 
ing acquired an-interest by: birth. The reason in both cases is 
the same, namely, obtaining an interest in property through the 
ancestor or the father, as the cise may be. The liability once 
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incurred cannot be shaken off in either case by subjecting the 
property to a division arnong the heirs or sons. 

The view stated above does not imply that the debt is a 
charge on the family property any more than it is so on the 
assets of a deceased debtor not being a Hindu. If transferred 
by the father or by the sons after the partition, it cannot be 
followed in the hands of transferees just as the property sold 
by the heir of a debtor, not being a Hindu, cannot be followed by 
his creditor not having charge or lien on any property. The 
share of the sons being determined on partition, the extent of their 
liability is ascertained and the creditor can hold them liable to 
that extent just as in case of the heirs of a deceased debtor, not 
being a Hindu, their liability extends to the property inherited 
by them. In either case, there is no charge on the property re- 
ceived on partition or inherited, as the case may be, and if the 
separated sons or the heirs have validly transferred it, the creditor 
cannot seize the property in the hands of the transferees but can 
hold the sons or the heirs, liable to the extent of the property 
originally received on partition or by inheritance. To this extent 
the liability is personal. . 


The reason why the interests of a son in the joint family 
property can be sold in execution of a decree obtained against 
the father alone is ont that the, father has a right to sell the 
family property for satisfaction of his own antecedent debts, 
which right is treated by the creditor as the property of the 
father, but the decree is binding ion the sons as they are deemed 
to be represented by the father and, therefore, themselves parties 
to the decree. Their Lordships , of the Privy Council held in 
Sheo Shankar Ram v. Jaddo Kunwar" that 

there seems to be no doubt upon Indian decisions (from which 
their Lordships see no reason to dissent) that thege are. occa- 
sions, including foreclosure -actions, when the mana- 
gers of joint Hindu families so effectively represent all other 
members of the family that the family as a whole is bound. 

If the sons establish in a suit of their own that the debt, for 
which a decree was obtained by the father, had been incurred for 
illegal or immoral purposes, the decree will not be one in respect 
of debts as to which the father could represent the sons. Whe- 
ther the sons were represented by the father or not depends upon 
the subject-matter of the suit, and if a decree was obtained for 
what turns out to be a family liability, the sons must be deemed 
to have been parties to the suit through the father. 


As regards the second branch of the question, namely, whe- 
ther a decree, obtained against a father after disruption of the 
family, can be executed against the sqns, my answer is in the 
negative. I think the creditor must obtain a decree against the 

i SIL L. R. 36 All. 383 at 386=12 A. L. J. R 1173 
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sons themselves, if he desires to proceed against that part of the 
family property, which has been allotted to the sons om parti- 
tion, for satisfaction of the father’s pre-partition debts. As al- 
ready stated, the sons are represented by the father in case of a 
decree obtained before partition; but the same consideration 
cannot apply after disruption of the family, when sons are no 
longer represented by the father in any suit brought by the 
creditor, any more than they are represented in transactions relat- 
ing to the property allotted to the sons. But, in the case before 
us, the suit for recovery of money had been instituted before the 
partition, and a decree was passed against the father before any 
decree defining the shares of the father and sons was passed, 
though the suit for partition was instituted before a decree in the 
money suit was passed. In a case where 
it is in the discretion of the court to grant or refuse a decree 
for partition at the suit of a minor plaintiff, the court has to 
consider in such cases whether a decree for partition would be 
for the benefit of the minor. It would seem to follow from 
this that the rule laid down by the Privy Council that the 
filing of a plaint for partition or such other clear and unequivo- 
cal expression of an intention to become divided of itself effects 
a severance of status, is inapplicable to the case of a minor 
suing by a next friend. It being left to the discretion of a 
court to say whether there should be a division of the family 
or not, it is obvious that that discretion cannot be anticipated 
or coerced by the determination of another person who pur- 
ports to act on behalf of a minor.......- But in case of a 
minor the mere institution of the suit cannot effect a division 
in status, for until the suit proceeds to a decree it is uncertain 
whether the court will or will not deem it a proper case in 
which to allow partition. It would seem to follow also that, 
where the court decrees a partition at the suit of a minor, the 
partjtion will take effect as from the date of the decree. (Maynes 
. Hindu Law, pp. 687-688, “Oth Edition) 

In this view of the matter, the plaintiff-respondents must be 
deemed to have separated from their father after the appellant 
obtained his decree, and the debt to which it related not being 
immoral, the plaintiff-respondents were fully represented by their 
father, with whom they were joint at the date of his decree, 
which is accordingly binding on them. 

My learned brother’ has commented on the case-law bearing 
on the question arising in this appeal, and I fully agree with his 
views. Of the two cases decided by this Court, namely, Sita 
Ram v. Beni Prasad? and Gaya Prasad v. Murli Dhar’? which 
take conflicting views as regards the liability of the sons to pay 
the father’s pre-partition debts after disruption of the family, I 
prefer to follow the former., ` 


. For the r reasons stated above, I concur with my learned col- 
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league in allowing the appeal, in setting aside” the decree of the 
court below-and in dismissing the suit of the plaintiff-respon- 
dents with costs throughout. i 


By THE Court—We allow the appeal, set aside the decree of 
the court below and dismiss the suit of the plaintiffs-respondents 
with costs throughout. 


Appeal allowed 


_SHEO MASAD SINGH (Judgment-debtor) ` 
versus í 


THE MUFFASSIL BANK LTD., GORAKHPUR 
(Decree-holder) * 


Civil Procedure Code (Act V of 1908), Or. 34, R. 1i Aica 
only where mortgage subsısts—Mortgage—Executed by member 
of joint Hindu family—Decree on basis of—Subsequent decree 
declaring mortgage invalıd—Simple money decree—Execution— 
Attachment of interest in joint family property. 

-~ Appellant, who was a member of a joint Hindu family with 
his nephew, executed a mortgage in favour of decree-holder. 
Later on the nephew succeeded in having the mortgage set aside 
and in obtaining a decree declaring the mortgage to be invalid. 
The decree-holder then filed a suit for simple money decree which 
he obtained eventually, and in execution of it he attached 
the interests of the judgment-debtor in the mortgaged 
property. The judgment-debtor objected that it was not 
open to the decree-holder to have the mortgaged property sold 
in execution of the simple money decree except in the manner laid 
down'in Or. 34 of the Civil’ Procedure Code. Held, that the 
provisions of Or. 34, R. 14 of the Civil Procedure Code did not 
„apply to the facts of the case, as the mortgage having been 
declared a nullity, no encumbrance existed. 

Chedi Lal v. Saadatunnissa Bibi, 14 A. L. J. R.°901 and 
“Suraj Narain Singh v. Jagbali Shukul, 18 A. L. J. R. 677 followed. 

. EXECUTION FIRST APPEAL from a decree of MAULVI ALI 

MoHammaD, Additional Subordinate Judge of Gorakhpur. ' 

Shiva Prasad Sinha for the applicant. ~ 
Narmadeshwar U padhiya . and G. _ Agarwala for the opposite 
. party. 
© The judgment of the-Court was delivered by 
NIAMATULLAH, J.—This is a judgment-debtor’s appeal 
arising out of proceedings in execution of a simple money decree 
obtained by the’ decree-holder under ‘the following circum- 
stances:—— : 

On April 6, 1920, the appellant executed a deed of mortgage 
in favour of the decree-holder for Rs.6,000. The appellant was 


. ` *E. F. A. 249 of 1928 


AcLJ..R. a HIGH COURT i 959 


a member of a joint Hindu family with his B Pe and the pro- 
perty hypothecated belonged to the joint family. Accordingly, the 
nephew ‘instituted*a’suit for setting aside the mortgage in favour 
of the degree-holder. The suit succeeded, and a decree was passed 
in favour:of the nephew on December 6, 1926 declaring the mort- 
gage deed to be invalid. The decree-holder then instituted a suit 
for simple money decree, which he ‘obtained. on-Qctober 31, 1927 
for a sum of Rs.12,621-14-0:- In execution of that decree he 
attached thé interests of the judgment-debtor ‘in’ the mortgaged 
property. ‘That the interests’ of a member of a joint Hindu 
family, in the joint property can be attached by the creditor admits 
of no doubt, andhas not been disputed in this appeal. The judg- 
ment-debtor objected to the attachment with reference to Order 
34, Rule 14, Civil Procedure Code, which provides:— 
Where a mortgage has obtained a decree for: the payment of 
<- ` money “in satisfaction of a claim arising under the mortgage, he 
‘+, shall not be entitled. to- bring the mortgaged property to sale 
otherwise than by instituting 4 suit for sale in enforcement of 
- such suit notwithstanding anything contained in Order II; Rule 2. 
_.. The contention put forward on his behalf 'is that it is not 
open to the decree-holder to have the mortgaged property sold 
in execution of the simple money- decree, except in the manner 
laid down in Order 34 of- the Civil Procedure Code. In our 
opinion’ this contention, is absolutely untenable. Order 34, Rule 
14 presupposes that a valid mortgage capable of ‘enforcement 
subsists and that, if the mortgaged property-is sold-in execution 
of the simple money decree, the encumbrance created by the mort- 
gage will: continue to subsist. In the present instance, the mort- 
gage originally madé by the appellant has been declared to be a 
nullity. It cannot be regarded as a-mortgage. In other words, 
no encumbrance exists. The decree-holder himself has obtained 
a ‘simple money decree, in lieu of what. was originally considered 
to, be a: charge. If, „therefore, there is no subsisting mortgage, 


Order, 34, Rule 14 can have no possible application. The cases 


Chedi Lal ý. Saadatunnissa Bibi'. and ead Narain Singh v. 
Jagbali Shukul® are: in point. 

For. these ` reasons. we think, that hie sider of. the jia 
appellate | court is perfectly correct, _ , We dismiss the appeal with 
costs. =. . ost Renee E 

a oe es ae a af ‘pied. dismissed 
, 4 A. LJ. R, 901, . a E A L J.. R. 677 
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A 


t, ` CIVIL f SUNDAR KUNWAR (Plaintiff) 
Versus 

n BALDEO PRASAD AnD oTHERS (Defendants) * 

Aprilis Hindu Law—Joint family—Litigation to enforce personal right of 

individual members—Loan—W hen not binding on joint property. 

sg ak J -Where a suit was filed by certain members of a joint family 

for a declaration that a transfer by a Hindu widow was not 

i binding on them but it was really to enforce a personal right 
of the individual members and even if the suit had been decreed 
and the widow had died, only one or two particular members 
would succeed to the estate of the widow, held, that a loan for 
the purpose of vindicating such a right cannot bind joint family 
property as it cannot be said that the family was being benefited 
by the loan. 

SECOND APPEAL from a decree of P. C. Prowpen ESQ., 
District Judge of Bareilly, confirming a decree ki Panorr Kavus- 
TUBHA Nann JosHi, City Munsif. 

Uma Shankar Bajpai for the appellant. 

Peary Lal Banerji, S. N. Gupta and G. S. Pathak for the res- 
pondents. 

The judgment of the Coùrt was daiva by 
Banerji, J. BANERJI, J.—This is a plaintiff’s appeal in a suit for sale 

` on foot of a mortgage. The only ‘question before us is whether 
the payment of money by the mortgagee to the mortgagor for the 
purpose of the litigation was binding on the family and it was 
for the benefit of the family. It has been urged by the learned 
advocate for the appellant that as'the mortgagor had instituted 
a suit for a declaration that a transfer by a Hindu widow was 
not binding on the plaintiffs in that suit as collaterals the loan 
was such that the joint family property was liable to repay as 
they were to be benefited by the transaction. The stit was a 
suit by certain members of a joint family for a declaratibn that 
a transfer by a Hindu widow was not binding on them. It was 
really to enforce a personal right of the individual members that 
the suit was brought and even if the suit had been decreed, and 
the widow had died, only one or two particular members of the 
family ‘would, succeed to the estate of the widow. A loan, there- 
fore, for the purpose of vindicating such a right cannot, in our 
opinion, bind joint family property as it cannot be said that the 
` family was being Benefited by the loan. We are, therefore, of 
opinion that there is no-force ins this appeal and it is dismissed 
with costs. 
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R. 1—Súit for declaration Dismissal of—Appeal—Application Mum, J 
to withdraw suit with leave to bring a fresh one—Permission Bors i i 
granted after hearing pite thoroughly—Exercise of jurisdiction 
——Test—Revision, whether lies. 

The plaintiffs, who sued for a declaration that they were the 
‘owners of ‘certain plots, described the periodical payments made 
by them to the zamindars as their quota towards the revenue. 
The trial court held that the sum could not be revenue for it ex- 
“ceeded the proportion of the revenue for which the plaintiffs might 
„be liable. Thereupon they appealed,and after the whole case had 
been argued, asked permission to withdraw with leave to bring 
a fresh suit, under Or. 23, R.-2. The lower court granted the 
` permission after hearing the appeal almost to its completion. 
Held, that the High Court had no power to interfere under 
Sec. 115 of the Civil Procedure Code with the order of the 

-lower court merely because it may be of opinion that, applying 
its own mind judicially to the materials before the lower court, 

. it would have held that there was not in fact any formal defect 
or anything ejusdem generis. 

Balkrishna Udayar v. Vasudeva Mae I. L. R. 40 Mad. 793, 
. Jhanku Lal-v. Bisheshar Das, I. L. R. 40 All. 612=16 A. L. J. R. 
495, Ratan Lal v. Md. Hamidullah Khan, 19 A. L. JOR. 47, 

i ` Hriday. Nath Roy v. Ram Chandra Barna Sarma, I. L. R. 48 
Cal: 138 referred to. 

[Per Boys, J.—Thé court can be regarded as having committed 
“a material irregularity in the exercise of its jurisdiction” if 
either (a) it appears that it did not apply its mind judicially 

‘ to the question before it, or (b) if the materials before it were 
aot such, as could reasonably be held to be materials on which 
the court might, rightly or wrongly, hold that there was a 
formal. defect or other sufficient reason ejusdem generis with 
formal defects. Ganga v. Mst. Kishni, I. L. R. 47 All. 319, 
‘Kamta v. Ramratan, 24 A. L. J. R. 721, Robert Watson v. The 
Collector, 13 M. I. A. 160, Hiralal v. Udoychandra, 16 C. W. N. 
1027 and Tikai v. Firm "Sheodayal, I. L. R. y puck: 403 re- 
ferred to.] 

[Per MuKERJI, J—There must always -be a distinction be- 

. tween an appellate jurisdiction’ and a revisional jurisdiction. ] 

Civm Revision from an order -of BABu AcHor NATH 


MUKERJI, District Judge of Azamgarh. 


s 


Mukhtar Ahmad for the appellants. 
Harnandan Prasad for the respondents. 
The following judgments were delivered:— 


: Morri, J.—This is an @pplication to revise an order of Mukerji, J. 
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the lower appellate court dated December 5, 1927, by which the 
court allowed an application made by the plaintiffs in suit, who 
are the respondents before us, to withdraw the suit instituted by 
them with liberty to bring a fresh suit. 

The facts which led to that application are briefly these. 
The plaintiffs came to court with the prayer that they might 
be declared to be the owners of certain plots by virtue of a cer- 
tain ancient gift. In the plaint they said that they were paying 
a certain amount of money periodically to the zamindars, but 
that they were paying the same as being their share of the revenue 
payable to the Government, and that they are paying the same 
to the Government through the zamindars. When the parties 
were examined by the court for framing of the issues, on Decem- 
ber 18, 1926, one of the plaintiffs said: “muzhir zamindar ko 
lagan deta tha.” The defendants to the suit, who are the applic- 
ants before us, were the zamindars. They opposed the claim 
on the ground that the plaintiffs were nothing but tenants of 
the lands in question. The learned Subordinate Judge, who 
heard the suit, found that it had not been proved that the plaint- 
iffs were proprietors of the land. On this finding, he dismissed 
the suit, 

An appeal was filed by the plaintiffs. The appeal was heard 
on December 1, 1927. Then the counsel for the appellants asked- 
for a day’s time to produce some rulings. The case was ordered 
to be put up on December 3, 1927. On that date the plaintiffs 
made an application for withdrawal of the suit with liberty to 
sue again. On that date the application was not heard because 
the counsel for the defendants were not present. The applica- 
tion was taken up before the counsel for the parties on Decem- 
ber 5, 1927. The arguments of the counsel were heard, their 
statements were taken down, and the learned Judge passed the 
order which is now being complained of before us. . 

The learned counsel for the defendants-applicants has urged 
that the learned Judge had no jurisdiction to pass the order that . 
he did pass. The ground for this argument is thus stated. The 
court had*jurisdiction to pass the order only in case the provisions 
of Order 23, Rule 1 were complied with by the plaintiffs. If 
these were not properly complied with, the court below had 
uo jurisdiction to pass the order. 

On the other hand, for the respondent it has been urged 
that the court had jurisdiction to pass the order it did pass, and, 
therefore, this Court having no appellate jurisdiction, could not 
Sri even if the court below should have been wrong in its 
order. . 

We have to see which of these arguments is sound. 

According to the authorities n this Court, it may be taken 
to be settled law, that where a court passes an order granting 
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the plaintiff permission to withdraw the suit with liberty to 
sue again, but gives no reasons whatsoever for its order, this 
Court has interfered on the ground that the court below has 
not applied its mind to the application, and has, therefore, passed 
an -order which could be revised under Section 115 of the Code 
of Civil Procedure. This case is not one of the cases mentioned 
above. In the case before us, as I have already pointed out, the 
learned Judge heard the appeal almost to its completion. The 
only thing that remained to be done was the production by 
the plaintiffs’. counsel of a ruling. . When the application for 
withdrawal with liberty to sue again was put in, the leatned 
Judge heard the counsel for the parties, and then passed an order. 
The order is couched in no less than twenty lines of our paper- 
book. There can be no doubt that the order is one which does 
not satisfy me as a desirable order, but I have no doubt that the 
Judge did apply his mind to the application, and did all that 
he was capable of doing. It is not the case that he wanted 
to ayoid hearing the appeal. He had heard the appeal almost 
to its conclusion, and all that remained to be done was to dictate 
an order. If we analyse the order we shall see that he found, 
whether rightly or wrongly, that there was a formal defect in the 
suit. Much has been said before us to indicate that in this the 
learned Judge made an error. ‘This may be so, but-I would not 
stop to enquire if this was so, because I am not sitting as a 
Court of Appeal. Then we find that the Judge looked into 
the question of desirability of passing the order, in view of the 
possibility of evidence being concocted in a subsequent suit. 
The- learned Judge having weighed this matter, thought that 
there was no fear, of introduction of false evidence in future, 
because, in the main, the case had to be decided on documentary 
evidence. Having said all that, the learned Judge passed the 
order complained of. „In my opinion it. was within the compe- 
tence» of the learned Judge to pass the order, though, as I have 
said, I myself might not have passed an order similar to his 
order. 


That being the position, the question is whether the High 
Court has jurisdiction under Section 115 of the Code of Civil 
Procedure to interfere with such an order. I am clearly of 
opinion that the High Court has not. There must always be a 
distinction between an appellate- jurisdiction and a revisional 
jurisdiction, When the Legislature shuts out an appeal, it does 
that with 4 certain motive. When revisiénal powers are given, 
they are given in guarded words, and although sometimes it may 
be difficult to decide whether a case comes or not within the 
revisional jurisdiction of the High Court, there can be no doubt 
that the revision _Jusisdiction is always distinct from the appel- 
late jurisdiction. > - 
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The learned counsel for the applicants has urged that in 
order to possess jurisdiction the court below should have had 
before it the conditions mentioned in Order 23, Rule 1 of the 
Code of Civil Procedure. I entirely disagree with this view. If 
the court was authorised to permit the plaintiffs to withdraw 
the suit with liberty to sue again, the mere fact that the court 
thought that the circumstances were present which would justify 
it to.pass an order in plaintiffs’ favour, would be enough to make 
the order, order being within its competence and jurisdiction. 

The limit of interference placed by the Code of Civil Proce- 
dure on the High Court’s power to interfere in its revisional juris- 
diction is confined to a non-exercise of jurisdiction where juris- 
diction exists, and exercise of jurisdiction were it does not exist, 
and to irregular exercise of jurisdiction by the subordinate courts. 
The correctness or error in a decision on a question of fact and 
law committed by the subordinate'courts will not give juris- 
diction to the High Court to interfere under its revisional 
powers. This was decided in Balkrishna Udayar v. Vasudeva 
Ayryar', by their Lordships of the Privy Council. 

In this Court there are at least two cases decided by Division 
Benches which take the same view as I have taken above. These 
are the cases of Jhanku Lal v. Bisheshar Das? and Ratan Lal v. 
Mohammad Hamidullah Khan’. The latter case was referred 
to two Judges, because it was thought that there was some con- 
flict of opinion as regards the limits of the revisional powers of 
the High Court. The learned Judges, who decided the case of 
Ratan Lal, pointed out that no conflict really existed. At p. 49, 
line 2, of the report, the words “will not” are interpreted by me 
as amounting to “cannot”, the reason being want of power on 
the part of the High Court. The Calcutta High Court in a 
Full Bench case, Hriday Nath Roy v. Ram Chandra Barna 
Sarma’, has taken the same view. . . 

In the result I am of opinion that this Court has no power 
to interfere under Section 115 of the Code of Civil Procedure 
with the order of the learned District Judge. 

I will, for the reasons given above, dismiss the ‘application 
with costs. ° 

Boys, J.—This is an application under Section 115 of the 
Code of Civil Procedure. The plaintiffs came into court asking 
for a declaration that they were the owners of certain plots. 
The defendants contended that the plaintiffs were tenants. 
Admittedly the plaintiffs paid periodically a certain sum of money 
to the zamindars. The plaintiffs described this sum as -their 
quota towards the revenue. The trial court held that the sum 
could not be revenue for it exceeded the proportion of the 


revenue for which the plaintiffs might be,liable. The plaintiffs 
"LL. R. 40 Mad. 793=44 I. A. 261 "I. L@R. 40 All. 612=16 A. L. J. R. 495 
"19 ASL. J. R. 47 ‘J. L. R. 48 Cal. 138 
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appealed, and after the whole case had been argued, asked per- 
mission to ‘withdraw with leave to bring ‘a fresh suit. . This 
application was made under Order 23, Rule 2 and it could only 


properly be granted if the court was satisfied that the suit must ` 


fail by reason of some formal defect. or if it was satisfied that 
there were “other sufficient grounds” :for giving the permission. 
It is beyond dispute that any “other. sufficient ground” must be. 


ejusdem generis with a formal defect. The lower court granted. 


the permission. 

The question arises whether we have any power and what 
power to interfere with this order. 

I may give at once my reasons for holding that the order 
was a bad order and. should not. have been passed. The plaint- 
iff? application saying that they wanted to withdraw if the 
court.would give them permission to bring a fresh suit was stated 
as follows:— 

In the case noted above it is. submitted that ¢ on account of 
the relief being vague a plea for the jurisdiction of the court 
has been taken on behalf of the. defendant-respondents. As a 
matter of fact the capacity of the plaintiffs is that of an in- 
ferior_ proprietor. Under the present circumstances on account 
of there being legal defect it is apprehended that the case will 
be lost. It is therefore prayed that the plaintiffs may be allow- 
ed to withdraw the case with permission to bring a fresh suit. 

- The application was opposed and ‘the order- of the court was 
as follows:— 

- ` It appears that one.of the eke taken relates to the jurisdic- 
tion „of ‘the civil court. The plaintiff came with the allega- 
tion that he is.a shankalapdar paying rent. He now says he 
pays land-revenue. The frame of the suit is clearly defective. 
There is- not much of oral evidence in the case. There is no 
fear of introduction. of. false oral evidence. All things con- 
sidered I’ am of opinion that this is a fit case in which per- 
mission “should be granted. I therefore allow the application. 

Now thé facts are that the plaintiffs did not come with 
the allegation that they were shankalapdars paying rent. They 
did actually and definitely come with the allegation, i.e., they 
stated in their plaint, that they Were paying revenue. The, state- 


ment therefore in the order is at least inaccurate. . Subsequently . 


in their examination by the court the ‘plaintiffs descriked ‘them- 
selves as paying rent- The defence of course seized upon this. 
But the trial court, after discussing the point, gave the plaintiffs 
the benefit of ‘the doubt and did not. decide’ the suit against them 
on the basis of the error alleged to have been committed by in- 
advertence by the plaintiffs in their oral examination. It dealt 
with the case as one. in which the plaintiffs:might be taken to 
have stated their case as being that they paid revenue. The 
suit therefore did ‘not fail inethe trial court on the ground of the 
statement made by the plaintiffs in their oral examination that 
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they paid rent. The next point I note is that the application 
for permission under Order 23, Rule 1(2) was vague to a degree. 
It only referred to “the relief being vague” and did not say in 
what respect it was vague, and then it alleged “a legal defect” 
without specifying what the legal defect was, or in what way, if 
there was anything that could be described as a legal defect, that 
legal defect had prejudiced or was likely to prejudice the plaint- 
iff. Further the permission was given at a very late stage of 
the case after the arguments in the appeal had been concluded, 
and this is a course which has been frequently deprecated. 

I have stated these facts merely in order to show that I am 
of opinion that the order granting permission to file a fresh suit 
was one which should not have been passed. 

The next question is whether this Court has any power to 
interfere with it in the exercise of its revisional jurisdiction con- 
ferred by Section 115 of the Code of Civil Procedure. This 
Court cannot interfere under that Section unless there has been 
a defect going to jurisdiction, or a material irregularity in the 
exercise of jurisdiction. It is in my view manifest that the court 
had jurisdiction to make the order which it made. It had power 
to deal with the parties before it; it had power to deal with the 
subject-matter before it; and it had power to pass an’ order of 
the nature of the order which it passed, i.e., it had power to pass 
an order granting permission to file a further suit. .The ques- 
tion whether in the particular circumstances of the case it rightly 
exercised its power is not a question going to jurisdiction. As 
to whether proper venue also is always an element of jurisdiction 
I need not here consider for no question of venue arises .in the 
case. : 

‘The next question is whether in passing the order which 
it did in the particular circumstances of the case, the court com- 
mitted a “material irregularity in the exercise of its, jurisdiction”. 
With a view to arriving at the tests properly applicable to enable 
me to answer this question I have considered carefully, amongst 
others, the following cases:— 

Robert Watson v. The Collector’, Kharda v. Durga’, Hiralal 
v. Udoychandra’, Bai Kashi Bai v. Shidappa®, Khubchand v. 
Ajudhya’, Balkrishna v. Vasudeva, Jhunku vw. Bisheshar® 
Hriday YV. Ramchandra’, Ratan v. Md. Hamidullah’, Ganga v. 
Mst. Kishni?®, Kamta v. Ramratan'', Mahabir v. Muhammad Ali 
Khan”, Kanta v. Bhagwan”, Tikai v. Firm Sheodayal™, Ram- 
saran v. Radha". ' 

In one of these cases, Karda v. Durga’, it was broadly stated 
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that there was no doubt but that the High Court could interfere Cm 
with “an improper order’; and there is a hint of a similar pro- 
position in Remsaran v. Radha‘*. If that proposition is to be —- | 
taken: literally, it is in my view much too broadly stated. I eee 
do not propose to examine the remainder of the cases in detail, a 
but having studied them with care it appears to me that all or _ Ram 
nearly all of them can be regarded, though it may not have Sawan 
been expressly so stated, as having been decided on one or —— 
other of two principles which I would state as follows:— Boys, F. 

The court can be regarded as having committed “a material 
irregularity in the exercise of its jurisdiction” if either (a) it 
appears that it did not apply its mind judicially to the question 
before it, or (b) if the materials before it were not such as 
could reasonably be held to be materials on which the court 
might, rightly or wrongly, hold that there was a formal 
defect or other sufficient reason ejusdem generis with formal 
defects. 

The first proposition seems to underlie such cases as Ratan 
v. Md. Hamidullah’, Ganga v. Mst. Kishni™, Kamta v. Ram- 
ratan™ and Kanta v. Bhagwan. In the case Kamta v. Ram- 
ratan™, Daniels, J. applied the test-as to whether the court had 
applied a judicial mind, but did not apply the second of the two 
tests which I have suggested; and, as it appears to me, if that 
second test had been applied the decision might have been 

_ otherwise, In Kanta v. Bhagwan™® the High Court found that 
the- lower court had not applied its mind judicially and took, 
as it appears to me, the proper course of setting aside the order 
and sending the case back to the lower court, giving it an oppor- 
tunity to rehear the application and give its reasons. 

The second proposition or test appears to me to emerge from 
the decisions in Robert Watson. v. The Collector’, Hiralal v.. 
Udoychandra’, Bai Kashi Bai v. Shidappa®, Khubchand v. Ajodhya’, 
Jhunku v. Bisheshar*®, Mahabir v. Muhammad Ali Khan and 
Tikai v. Firm Sheodayal". 

Now applying these two tests to the facts that I a stated 
at.the commencement of this judgment, I am unable to hold that 
the learned Judge of the appellate court did not apply his mind 
judicially to the-matter before him. Further I anf unable to 
hold that the materials to-which he applied his mind were not 
materials proper for consideration in determining whether there 
was a formal defect or other sufficient reason ejusdem generis 
with formal defects. These two conditions being satisfied, in my 
opinion this Court has no power to set aside the order of the 
lower court merely because it may be of opinion that, applying its 
own mind judicially to the materials before the lower court, it 
would have held that there wasenot in fact any formal defect 
or*anything ejusdem generis. 


968 HIGH ,COURT [1929] 





Civ. I would, therefore, dismiss ‘the application. 
1929 By THE Court—The order of the Court is that the appli- 
Sea cation is dismissed with costs. f 
JAGMOHAN . : we 
SINGH Application dismissed 
V 
Ram 
KHILAWAN 
Duse 
Boys, J. 
Cyu ž . ; SHIAM LAL (Plaintiff) 
1929 versus 


— = MOTI RAM ann oruHers (Defendants)* 
April25 Cil Procedure Code (Act V of 1908), Sec. 115 and Sec. 148—Suit for 
Mureni, J possession—Decree fixed. date for payment of money—Suit to be 
NIAMAT- dismissed if money not paid on date fixed—Order extending time— 
` unran, J. Without jurisdiction. 
_ In plaintiff’s suit for recovery of possession the parties agreed 
to abide by a statement of one KC. KC, having made a statement 
to the effect that if defendant paid Rs.2,100 within a specified 
period the suit would stand dismissed, otherwise it would stand 
- decreed, the trial court passed a decree in those terms. Defendant 
paid into court Rs.1,150 on the day on which the period expired 
and applied for further time to pay up the balance. 'Two days 
later, the trial court, after hearing the parties, refused the appli- 
cation but.on the same day defendant deposited the balance. 
Theretpon the court declared that this payment would have- 
retrospective effect with the result that the suit was dismissed. 
Held, in revision, that the court below had no jurisdiction to 
extend time: ' 
Crvm Revision from an order of R. S. AGARWAL ESQ., 
First Additional Munsif of Meerut. 
Nihal Chand Vaish for the appellant. . 
Panna Lal for the respondents. . 
The judgment of the Court was delivered by 
Mukerji, J.—This application in revision must be allowed. 
The plaintiff Shyam Lal sued for recovery of possession over 
certain ‘properties. The parties agreed that they would abide by 
a statement made by a certain gentleman, Khem Chand. 
Mr. Khem*Chand made a statement to-the: effect that if the 
á defendant No. 1 paid the sum of Rs.2,100 within two months 
of the date of his making the statement, which was June 10, 1927, 
the suit would stahd dismissed, and if the defendĝnt No. 1 failed 
to pay, the suit would stand decreed. The learned Munsif before 
whom the case was, passed a decree in those terms. The defendant 
No. 1 on August 10, 1927, on which day the two months’ period 
expired, paid into court the sum of Rs-1,150. He, further, 
made an application to the cOurt for granting three months’ 
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further time to him, to pay up the balance., On August 12, 1927, 
the learned Munsif, after hearing the parties, refused that appli- 
cation. On the same date, the defendant No. 1 deposited the 
balance of the money. On the deposit being made, the learned 
Munsif made a declaration that this payment would have a 
retrospective effect, as if the money had been paid on August 10, 
1927. ‘The effect of this declaration was that the decree which 
should have been in plaintiff’s favour, went against him and the 
plaintiff’s suit stood dismissed. 

The plaintiff has come up in revision and his contention is 
that the court below had no jurisdiction to extend the time and 
~ his order dated August 12, 1927 should be set aside. - 

Mr. Panna Lal, the learned advocate for the respondents, 
has taken the objection that the order was appealable and no 
application in revision lay. His contention is that the order was 
virtually one “under Section 47 of the Civil Procedure Code, and 
therefore, being a decree, was appealable. “We do not accept this 
contention as correct. The decree that was passed on June 10, 
1927 was an incomplete decree, which was to take its final shape 
on certain things happening or not happening within two months. 
If_a deposit was made within two months, the decree was to take 
this shape, namely, the suit of the plaintiff was to stand dismissed. 
If, on the other hand, no deposit.was made, the decree was to be 
in favour of the plaintiff, allowing him to recover possession of 
property. The question that arose before the learned Munsif 
was, what shape the decree should take in consequence of the 
deposit made by the defendant. The question that arose was 
not, therefore, a question of the satisfaction or discharge of a 
decree. On the merits, we are of opinion, that the court below 
had no jurisdiction to extend time. We agree with the cases 
decided in this Court, namely, Sajjadi Begam v. Dilawar Husain’ 
and Kandhgiya Singh v. Mst. Kundan*. The power given to the 
court under Section 148 of the.Civil Procedure Code is a power 
to extend time where any period is fixed or granted by the court 
to do an act prescribed or allowed by the Code of Civil Procedure, 
i.e where, in the progress of the suit, something has to be done 
by a party, the court granting the time may extend the time. 
But where the decree settles the rights of the parties ffhally, the 
court cannot extend -time so as to interfere with the rights of 
the parties. 


The result is*that we allow the application and’ set aside P 
order -of August 12, 1927, passed by the learned Munsif. The 
result is that the deposit of August 12, 1927 will not be treated 
as deposit made on August 10, 1927. The opposite parties will 
pay the costs of the application i in this Court. 


Ap plication allowed 
He ALL. J. R. 625 T L R. 42 Al. 639= 18 A. L. J. R. 826 
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PHUL CHAND (Defendant) 
Versus 
GOBARDHAN DAS (Plaintiff) anv RAM RAO (Defendant)* 


Agra Pre-emption Act (II of 1922), Sec. 4, Sub-cl. (1)—Proprietor 
and co-sharer, within meaning of —Bundelkband | Land Alienation 
Act (II of 1903), inapplicability of-—When right of pre-emption 
not lost—Gift made during pendency of pre-emption suit—When 
cannot defeat claim—Sapinda relationship—Mode of counting. 

Merely possessory title cannot make a person, whose name is- 
recorded in the Khewat as co-sharer, entitled as proprietor to a 

. share. j 

In a suit for pre-emption of property sold by M to PC (defend- 

_ ant-appellant), it was a fact that the plaintiff had been adopt- 
ed by a widow under authority from her husband and that the 
adoption had remained unchallenged for about 30 years. Plaint- 

‘i had, however, not acquired proprietary title by prescription 

` when he brought the suit although for 12 years since the death 
of the widow, which took, place within 12 years of the suit, 
he had been in exclusive possession of the estate. It was further 
found that plaintiff was the next heir to the estate of deceased 
and that the ordinary residence of M was not in Bundelkhand. 
Held: (1) -that plaintiff cannot claim proprietary title on the 
basis of the adoption; 

(2) that plaintiff cannot succeed on any supposed adverse 
possession; 

` °(3) that in view of the fact that plaintiff was in the 13th 
degree from the common ancestor, including both common an- 
cestor and plaintiff, and G, whose widow had adopted him, 
was in the 14th degree, plaintiff was a proprietor and therefore 
a co-sharer within the meaning of Sec. 4, Sub-cl. (1) of the 
Pre-emption Act; and 

(4) that there was. nothing i in the Bundelkhand band Aliena- 
tion Act (II of 1903) to prevent plaintiff from pre-empting 
the property.. Phool Chand v. Ram Nath, 26 A. L. J. R. 142 
referred to. ! 

_« The counting for the sapinda relationship should be taken from 
the common ancestor and not from the propositus. Ram Baran 
Raigv. Kamla Prasad, I. L. R. 32 All. 594=7 A. L. J. R. 802 
and Ram Chandra Martind Wakar v. Vinayak Venkatesh 

- Kothekar, 41 I. A. 290==12 A. L. J. R. 1281 referred to. 

Where a gift had been made during the pendency of the suit’ 
but it was*a fictitious gift and no proprietar} interest had been 
left over after the sale deed'to be gifted, held, that the defendant 
could not defeat plaintiff’s claim on its basis. 

Ram Saran Das v. Bhagwat Prasad, [1929] A. L. J. R. 290 

. referred to. 

First APPEAL from a, decre? of "Mautvt SHAMSUDDIN 

Kuan, Subordinate-Judge of “Jhansi. 

. *P. A. 265' of 1926 
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“Sir Tej Bahadur Sapru and Peary Lal Banerji for the appel- cn 


lant. — 
` Iqbal Ahmad aid Nibal Chand Vaish for the respondents. 1229 

The judgment of the Court was delivered by .. PauL CHAND 
Puran, J.—This is a defendant’s appeal arising out of a ve 


x , a G a 
suit for pre-emption brought to pre-empt the property sold under jaw Das 


a deed:dated September 29, 1924 by Mahadeo to Phul Chand 
the defendant-appellant. The sale consideration mentioned in 
the deed was Rs.12,201. The plaintiff alleged that he was a co- 
sharer in the village and the defendant-vendee was a stranger 
and that the true sale consideration was only Rs.10,000. The 
suit was defended by the defendant on various grounds. In the 
first place it was denied that the plaintiff was a co-sharer and 
it was pleaded that the alleged adoption set up by him was 
invalid. It was further pleaded that the defendant had become 
a co-sharer in the mahal by virtue of a gift taken on Decem- 
ber 17, 1924 and was entitled to defeat the claim. It was further 
pleaded that the Bundelkhand Alienation of Land Act was a bar 
to the present claim. The learned Subordinate Judge has found 
all the issues against the defendant and has decreed the claim, 
giving the plaintiff half of his costs from the defendants. 

The defendant has appealed and. the ai has filed a 
cross-objection only as to costs. 

The question of consideration is not now in dispute before 
us. The-plaintiff had sought to meet the defence as to the in- 
validity of the adoption by setting up a custom under which a 
married man could be validly adopted. The finding of the court 
below on this point is against the plaintiff: In the oral evidence 
led on behalf of the plaintiff:some instances were sought to be 
established and it was stated that in his.caste such adoptions are 
allowed. ‘The evidence no doubt was meagre and the court below 
has rejected it. We are not prepared to reverse that finding. 

The learned Subordinate Judge seems to have thought, to 
quote his actual words, 

at all events he is a recorded co-sharer and entitled to pre-empt. 
In our opinion this view is not correct. The present case is 
governed by the Agra Pre-emption- Act (No. II of 1922) and 
the rulings under the old law are not applicable. A co-sharer 
is defined in Section 4, Sub-clause (1) as meaning any person 
other than a petty proprietor entitled as proprietor to any share 
or part in a mahal or village whether his name is or is not re- 
corded in the’ register of proprietors. The ‘expression ‘entitled 
as proprietor’ obviously means that he must possess proprietary 
interest:in the mahal and not: merely possession over a share 
in the mahal. It seems to us that merely possessory title would 
not make a person whos¢ name is recorded in the khewat as co- 
sharer entitled as proprietor to®a share. - The plaintiff therefore 
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in order to succeed must show that he has got a proprietary in- 
terest in this mahal. 
In the evidence the plaintiff’s case was that he was duly 
adopted by the widow of Gobind Ram under authority from 
her husband. It is an admitted fact that he was about 21 or 23 
years of age and was married and in fact had children alive at 
the time when he was adopted.' The fact of adoption is fully 
proved and that finding has not been challenged before us. 
The plaintiff is a Marwari Brahmin and without-proof of a 
custom which would allow such an adoption the plaintiff’s adop- 
tion cannot be accepted as valid. ! The learned Subordinate Judge 
seems to think that the adoption having been an accomplished 
fact of about 30 years standing, it should be accepted, but mere 
lapse of time cannot cure the illegality of it. We are therefore 
constrained to hold that inspite of the fact that this adoption has 
remained unchallenged for such a long interval of time the plaint- 
iff cannot claim proprietary title on its basis. It is also quite 
clear that the plaintiff had not acquired proprietary title by pres- 
cription when he brought the suit. Admittedly Mst. Kesar Kuar 
died on November 27, 1913 within 12 years of the suit and there 
could be no adverse possession against the reversioners whilst she 
was alive. Before the full period.of 12 years expired the plaint- 
iff had not become a proprietor by means of adverse possession 
and therefore had no locus standi to sue. It therefore seems to 
us that the plaintiff cannot succeed on any supposed adverse 
possession. He cannot mature his title during the pendency of 
the suit. | 
He however falls back on his, evidence that he himself is the’ 
next reversioner and heir to the: estate of Gobind Ram whose 
widow purported to adopt him. Unfortunately no clear issue on 
this point was framed by the court below and this matter was 
supposed to be covered by the seventh issue ‘has the plaintiff 
a title to sue. The plaintiff went into the witness-box and 
recited his pedigree and stated that he was an heir in the family 
and that in Gobind Ram’s family there was no other reversionary 
heir except him. He gave a long, pedigree which he said he had 
learnt from his father. Another witness, Pahlad Das, a Bhat, 
was produced who proved a book said to contain the full pedigree 
of this fam#y. The full extracts from it are printed in the 
supplemental fecord and an abstract pedigree was given by the 
witness in his deposition. According to that pedigree the plaint- 
if was in the 13th degree from the common ancestor Devakaran, 
including both the common ancestor and the plaintiff, and Gobar- 
dhan, whose widow purported to: adopt him, was in the 14th 
degree including both the common ancestor and himself. There 
was no rebutting evidence nor did thę defendants set up any 
other person as being a nearer heir. There was further the cir- 
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cumstantial evidence that the plaintiff’s adoption ceremony took 
place some 30 years ago and no one has come forward to chal- 
lenge its validity. There is the additional fact that for nearly 
12 years since the death of the widow he had been in exclusive 
possession of the estate and no prompt steps were taken to oust 
him.’ There is`no suggestion that even during the pendency of 
the suit any claimant has-come forward to recover the estate. 
Having regard to this state of the evidence the court below 
recorded a finding: 
- The plaimitf has filed a book called” Bansawali showing that 
the plaintiff and Govind: Ram were descendants of the same com- 
mon ancestor- Devakaran. In this respect also he becomes an 
heir to Govind Ram. . 

This, in our opinion, is-a finding that he is the next heir to 
-the estate of the deceased. In the absence of any evidence to 
the contrary we are not prepared to upset this finding. We 
accordingly hold that the plaintiff is a proprietor and therefore 
a co-sharer within the meaning of Section 4, Sub-clause (1). 

In the argument it was suggested that the 14th degree ought 
to be counted. from the propositus. and not from the common 
ancestor. The view of this High Court has consistently been 
that the counting is to be from the common ancestor.- We may 
in this connection refer to the case of Ram Baran Rai v. Kamala 
Prasad? where a collateral thirteen degrees removed.from the 
ancestor ‘was held to be a heritable heir. This view is somewhat 
confirmed by the ruling of their.Lordships of the Privy Council 
in the case of Ram Chandra.Martand Waikar v. Vinayak Ven- 
katesh Kothekar*? where also the counting for the sapinda rela- 
tionship was taken from the common ancestor and not from the 
propositus (p. 312). 

We further think that theses is no force in the plea that there 
is anything in the Bundelkhand Alienation of Land Act (No. II 
of 1903) which defeats the. claim. It has been ruled in the 
case of Phool Chand v.:Ram Nath® that a person is not entitled 
to pre-empt land in Bundelkhand if he is not entitled to purchase 
it, but under Section 3 of the Act a person who desires to make 
a permanent alienation of his. land shall be at liberty to make 
such alienation where an alienor is not a member of an agricul- 
tural tribe. Section 4 lays down how the Local Government by 
notification in the Gazette may determine what bodies of persons 
in any ‘district or sub-division of a- district should be deemed to 
be agricultura? tribes for the purposes of this Act. The Local 
Government ‘by Notification No. 1977-1|779F (U. P. Gazette, 
June 27, 1903, Part I, p. 490) has declared that all persons 
ordinarily residing in any of the districts and sub-divisions of a 
district to which the Bundelkhand Alienation of Land Act extends 
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and belonging to anyone of the tribes specified in the schedule 
annexed are to be deemed to be agricultural tribes. The neces- 
sary condition of this obviously is that the person must ordinarily 
reside in the district or in a sub-division of it. In the present 
case the learned Subordinate Judge has rightly noted that even 
the witnesses for the defendants have not had the courage to 
go to the length of stating that Mahadeo did not reside in Gwalior. 
Their statement was that for some months in the year he also 
resided in Bundelkhand. This evidence is not satisfactory. In 
the sale deed he has given his residence as Gwalior. He is admit- 
tedly a jagirdar and Honorary Magistrate in Lashkar, and the 
learned Subordinate Judge has pointed out that it is highly im- 
probable that he resides permanently in Aupara. We accept the 
finding that his ordinary residence is at Lashkar and not in Bun- 
delkhand. The act therefore has no application and there is 
nothing to prevent the plaintiff from pre-empting the property. 
The last plea is that by virtue of the gift dated Decem- 
ber 17, 1924 the defendant has become a co-sharer on the same 
footing as the plaintiff. It has been held by a Full Bench of this 
Court in the case of Ram Saran Das v. Bhagwat Prasad’ that a 
gift taken during the pendency of the suit can defeat the claim. 
But obviously it must be a gift of proprietary interest which 
would make the defendant a co-sharer. The learned Subordinate 
Judge has-found that this gift was a fictitious gift and that as 
a matter of fact no proprietary interest had been left over after 
the sale deed to be gifted. Under the sale deed dated Septem- 
ber 29, 1924 (p. 53) the entire 16 annas of the new mahal which 
corresponded to 14 anna 2 pie, 20. cowrie share of the old mahal 
was sold ‘with the exception of a grove in the village’. No 
number of this grove was given nor was its area mentioned. As 
it stood it suggested that the entire mahal was sold but the 
rights of the grove-holder in a certain grove were reserved. That 
this was the intention of the parties is made abundantly clear by 
their subsequent conduct. On November 5, 1924 an applica- 
tion for mutation of names was filed in the revenue court in 
which the amount of the property was described as 14 anna 
2 pie 20 cowrie former share—16 anna mahal; that is to say, the 
present share being 16 annas (p. 57). On November 22, 1924 
Phul Chand was examined in the revenue court had stated: 
I purchased the property of Mahadeo amounting to a 14 anna 
2 pie and 20 cowrie share former,—16 anna mahal 


and also said: - 
There is khudkasht land of more than 12 years standing and 
it is in possession of Mahadeo...... A settlement has been 


arrived at between the parties ‘as regards rent’, 
Similarly Ram Prasad the karinda of Mahadeo was examined 
and stated that Mahadeo had sld his®16 anna share and that 
i [1929] A. L J. R. 290 3 
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there was khudkasht land of more than 12 years standing anda = Cra. 

settlement about rent had been arrived - sat between the parties.  J929 

He further stated: — 
My employer is in possession- of the khudkasht land and it PHUL banii 


should be ‘the -exproprietary -holding of my employer. ak 


Kalka Prasad patwari also was examined and deposed that PHAN Das 
there was khudkasht land ‘of more than 12 years standing in pos- pullan J. 
session of Mahadeo, and that a decision about rent had been arrived 
at between the parties, and that the name of Phul Chand should 
be entered in‘ the papers“in place of Mahadeo against 16 annas. 
The revenue court -accordingly ordered that the name of Maha- 
deo be removed and the name of Phul Chand be entered against a 
16 anna share entered in the khewat. The Assistant Collector 
noted that exproprietary tenancy had accrued, and remarked that 
proceedings relating to it would be’ taken’ separately. 

It is quite clear from these proceedings i in the revenue court 
that everybody understood that the entire’ 16 anna share in the 
mahal had been transferred and that only the exproprietary right 
or tenancy right had been left about which there was some agree- 
ment. as'regards rent and- which the collector was to assess sub- 
sequently. There was no suggestion in these proceedings that 
any part of the proprietary interest in the mahal had been excluded 
from the sale. Had that been so the name of Mahadeo could not 

_ have been removed altogether. 

On November 29, 1924 the rent of this cultivatory holding 
appears to have been assessed at Rs.25.° 

On December 11, 1924 the present suit was instituted and 
on December 17, 1924 Mahadeo purported to:make a gift of the 
grove which had been excluded from ‘the sale and described it 
as representing 15 cowrie, 2 dant share in the mahal. On the 
basis of. this gift (p. 67) an application for mutation of names 
was ‘made (p. 69) and there was also an application for correc- 
tion of papers (p.71) filed on January 7, 1925. The case put 
forward now was that a share in the mahal amounting to 15 
cowrie and 2 dant and representing the grove which covered an 
area of 4.09 acres had been left. out of sale and was subsequently 
gifted to Phul Chand and that the previous assessment of rent was 
due to.an-error. The pre-emptor appears to have®*intervened and 
objected to this application. ` On January 15, 1925 the tahsildar 
reported (p. 73) pointing out under what circumstance the 
mutation of names had been effected witk regard to the entire 
16 annas. | The assistant’ collector, however, held on March 4, 
1925 (p, 75) that the rights of Mahadeo in the grove had been 
excluded from the sale and they were rightly transferred by the 

` gift and -he ordered Phul Chand’s. name to be entered as against 
~ 4,09. acres haqgiyat mutafarriqa (miscellaneous property). ‘This 
* order was confirmed on appeal (p. 77)... The learned collector 
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held that a definite portion of the property had been reserved 


and the same could have been gifted. He however held that the 
reserved portion was not and should not be shown as a fraction 


Prot A of the 16 anna mahal but merely as a miscellaneous property. 


GOBAR- 


It seems to us that the view of the learned Subordinate Judge 


pHan Das that the entire zemindari rights in the 16 anna share had been sold 
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is correct. “The language of the sale deed as well as the subsequent 
proceedings all go to show that only cultivatory rights or rights 
of a grove-holder were reserved and it was understood that rent 
would be assessed on that land but no-proprietary interest was 
excluded from the sale. The idea of making a gift of it only 
arose after the institution of the pre-emption suit and the gift 
was a-mere device to find an excuse for defending the claim. We 
agree with the court below that under this deed of- gift no pro- 
prietary interest in the mahal was validly transferred so as to 
place the vendee on a footing equal to that of the plaintiff. The 
defendant accordingly cannot succeed on its basis. The result 
therefore is that this appeal is dismissed with costs. The cross- 
objections as to costs have not been: pressed before us. 


There is a deficiency in the amount paid by the respondents 
for translation and printing. The decree will not be prepared 
till that deficiency has been made good. 

ok Appeal dismissed 


MAQBUL AHMAD and oTuHers (Plaintiffs) 
_ versus 
PATESHRI PARTAB NARAIN SINGH AND OTHERS 
(Defendants) * 


Suraman,-J. Limitation Act (IX of 1908), Secs. 4 and Sec. 14, Sub-cl. (2)— 


PULLAN, J. 


Inapplicability of—Application for, preparation of final decree— 
Filed in wrong court—Computation of time—Whether’ plaintiff 
entitled to add time during recess of civil courts. 

On May 7, 1917 a decree for Rs.80,000 was passed by the 
Additional Subordinate Judge for recovery of the amount by 
sale of the’ properties mentioned therein. This decree was drawn 

. up ora printed form applicable to decrees under Or. 20, Rules 
6 and 7 of the Code. Out of two appeals filed subsequently by 
two sets ef defendants to the High Court on June 7, 1920, 
the High Court allowed one of the appeal modified the decree 
affirming its fortn without extending the period fixed for pay- 
ment. At first the decree-holder, however, treating the decree 
‘asa simple money one, applied for; execution but subsequently on 
objections raised by. judgment-debtors, the decree-holder applied on 
June 20, 1923—the day on which the civil courts re-opened 
after the long vacation from May, 20, 1923 to June 19, 1923— 
for preparation of final decree in the, Additional Subordinate 
Judges court which had “beene re-established. On August 4, 

i *F. A. 271 of :1925 
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1923 the Additional Subordinate Judge ordered that the appli- 
cation should be filed in the proper court. August 5 being a 
Sunday, applicant represented his application to the Subordinate 
Judge on August 6 but it was rejected as being time-barred. 
Held, that the plaintiffs were not entitled to the benefit of 
Sec. 4 of the Limitation Act inasmuch as application had not 
been made to the right court, nor was Sec. 14, Sub-cl. (2) 
applicable. Even if it were assumed that the application for the 
preparation of the final decree had been prosecuted with due 
diligence and in good faith, it was beyond time. 
There is no question of equity in cases governen by the Limi- 
tation Act, 
Mira Mohidin Rowther v. Vallaperumal Pillai, IL L. R. 36 
Mad. 131, Ummathu v. Pathumma, I. L. R. 44 Mad. 817, 
Basvanappa v. Krishnadas, I. L. R. 45 Bom. 443, Makund Ram 
v. Ramraj, 14 A. L. J. R. 310, Govindasami Padayachi vw. R. 
Sami Padayachi, 69 I. C. 724 and Fitzholmes v. The Bank of 
Upper India Ltd., 25 A. L. J. R. 78 referred to. 
Fst APPEAL from a decree of Basu RapHa KRISHNA, Sub- 
ordinate Judge of Basti. 
Iqbal Abmad and Mukhtar Ahmad for the appellants. 
Kailas Nath Katju, Zabur Abmad, A. M. Khwaja and Har- 
nandan Prasad for the respondents. 
The judgment of the Court was delivered by 
PULLAN, J.—This is an appeal from an order refusing to 
prepare a final decree in a contribution suit. A decree for about 


Rs.80,000 was passed by the Additional Subordinate, Judge of - 


Basti on May 7, 1917, for recovery of the amount by ‘sale of the 
six villages mentioned therein. This decree was drawn up on a 
printed form applicable to decrees under Order 20, Rules 6 and 7 
of the. Civil Procedure Code and not on the form prescribed for 
a mortgage decree under Order 34, Rule 4. Two sets of defend- 
ants appealed to the High Court but the plaintiff did not file 
any appeal or cross-objection. One of these appeals was allow- 
ed and the other was dismissed and the decree of the Additional 
Subordinate Judge was modified under an order of this Court 
dated June 7, 1920. The form of the decree was affirmed by 
the High Court and the period fixed-for payment in*the court 
below was not extended. 

Perhaps misled by the form on which the deeree had been 
prepared in the court below, the decree-holder treated it as a 
simple money decree and applied for its execution to ‘the court 
of the Subordinate. Judge of Basti on December 23, 1920. By 
this time the court of the Additional Subordinate Judge had 
been abolished. The property sought to be attached being an- 
cestral, the execution was transferred by the court to the Collector 
on November 8, 1921. In the Collector’s court objections were 
raised by sonie of the judgment-debtors that the proper course 
for the decree-holder was to apply for the preparation of a 

* 123 E 
a @ 


t 


Civ, 





1929 
MAQBUL 
AHMAD 
v. 
PATESHRI 
PARTAB 
NARAIN 
SING 


Pullan, J. 


Civ 


— 


1929 





MAQBUL 
AHMAD 
DA 
PATESHRI 
PARTAB 
NARAIN 
SINGA 


——— 


Pullan, J. 


978 HIGH COURT [1929] | 


final decree and not to execute the preliminary decree. 

From May 20, 1923 till June 19, 1923, (both days inclu- 
sive). the civil courts were closed for the long vacation. On 
June 20, 1923, the decree-holder, filed his application for the 
preparation of a final decree in the court of the Additional Sub- 
ordinate Judge of Basti. An Additional court had then been 
re-established. On August 4, 1923, the Additional Subordinate 
Judge passed an order holding that the application had not been 


filed in the proper court and directing that it should be returned 
_ for presentation to that court. „August 5 was a Sunday and 


on August 6, the applicant took back his application and re- 
presented it to the court of the Subordinate Judge at Basti on 
the same day. In the court below the applicant sought to get 
the time extended by claiming the. benefit of the time spent by 
him in prosecuting his application for execution from Decem- 
ber 23, 1920 to November 8, 1921, also of the period of the 
long vacation, viz., from May 29 to June 19, 1923, as well as 
the time spent by him in prosecuting his application in the court 
of the Additional Subordinate Judge, viz., from June 20, 1923 
to August 6, 1923. The learned Subordinate Judge has rejected 
the application as being time-barred. He has held that the 
applicants were prosecuting the application in the court of the 
Subordinate Judge in good faith but even allowing for the 
exclusion of that time the application is beyond time. 


The argument advanced on behalf of the appellants is that 
if their application had been filed in the court of the Sub- 
ordinate Judgé which was the proper court on June 20, 1923 
instead of being filed in the court of the Additional Subordinate 
Judge, it would have been in time because they were entitled to 
the period of the long vacation under Section 4 of the Limitation 
Act. It is then argued that inasmuch as they are entitled to an 
exclusion of time from June 20, 1923 to August 6, 1923, when 
the application was pending in the court of the Additional Sub- 
ordinate Judge, their application filed on the next available day 
was in time. This argument is obviously fallacious. Section 4 
does not provide that the whole period of the long vacation should 
be excluded from the period fixed’ by the Act. All that it lays 
down is that ¢f on the date on which the period prescribed for an 
application expires the court is closed, the application may be 
preferred on the day that the court re-opens, that is to say, that 
the applicant can take advantage of the court being closed and . 
may file his application on the ré-opening day. On the other .- 
hand, Section 14 of the Limitation ‘Act allows an exclusion of the 
time spent in prosecuting another application for the same relief 
and this time has to be excluded ‘from the ‘period of limitation 
prescribed for that application. eAdmittedly the application for 
the. preparation of a final decree ‘is not an application for the 
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execution of a decree but an application which is governed by Ovx 

‘Article 181 of the Indian Limitation Act. The period pres- 
cribed is-three years. The applicant.is therefore entitled to add : 
48 days (ie., the period from June 20, 1923 to August 6, 1923) pee 
to three years, but these three -years should be counted from the v. 
date when limitation began to run against them for this appli- Parssan 
cation, So far as most of the deferidants:are concerned, the Saved 
-decree of the High Court dated June 7, 1920 gave a fresh start Snos 
to the decree-holders. Even therefore if three years and 48 days 
are counted ‘from that date the time expired some time about 
July 25, 1923. That did not fall within-the long vacation. It 
therefore follows that the plaintiffs are not entitled to the benefit 
‘of Section 4. To allow them to take advantage of the provi- 
sions of ‘both the Sections would be to tack on the long vacation 
to the period spent in prosecuting the previous application. The 
provisions of Section 4 can be available only when the applica- 
tion in the proper court is filed on the re-opening day. In this 
case unfortunately the application was not filed in the proper 
court on the re-opening day. This view has been upheld con- 
sistently by the Madras High Court and we may in this connection 
refer to the case of Mira Mohidin Rowther v. Vallaperumal 
Pillait and the case of Ummathu v. Pathuma”. The Bombay 
High Court, in the case of Basvanappa v. Krishnadas? has taken 
a contrary view on the ground that it would be inequitable not 
to allow the benefit of the vacation which preceded the period 
which has to be excluded. ‘With great respect we would say 
that there is no question of equity in -cases governed by the 
Limitation Act.. The view of the Madras High Court has been 
followed by this Court in a short judgment reported in Makund 
Ram v: Ramraj'. The Bombay case has been recently reviewed 
and dissented from by the Madras High Court in Govindasami 
Padayachi v. R. Sami Padayachi’. Even therefore if we assume 
that tHe application for the preparation of the final decree had 
been prosecuted with due diligence and in good faith, the appli- 
cation is beyond time. 

; The second point urged is that the time spent in prosecut- 
ing the application for the execution of the decree, viz., the 
period from December 23, 1920 to November 8, 1921 should 
also be excluded. This contention is untenable. Section 14, 
Sub-clausé 2 can apply only when the previous proceeding is 

‘prosecuted for the same relief. The-relief claimed in the execu- 
`< tion of the decree was the realisation of the decretal amount by 
-"sale of property mentioned therein. The prayer in the’application 

` ‘for.the preparation of the final decree is not for execution but for 


‘the-preparation of the final decree which would be the last decree 
a 7, LL. R, 36 Mad. B1 y - FLL. R. 44 Mad. 817 
> v "2 LR. 45 Bom. 443 - 4 A. L. J. R. 510 
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capable of execution. The two reliefs being different, Section 14, 
Sub-clause 2 is not applicable. 

It is next contended that the application was properly filed 
in the court of the Additional Subordinate Judge at Basti be- 
cause ‘the decree had been passed by the additional court and 
not by that of the Subordinate Judge. As noted by the court 
below the court of the Additional Subordinate Judge which was 
in existence when the decree was passed subsequently came to 
be abolished and all its work was transferred to the court of the 
Subordinate Judge. A new, Additional Subordinate Judge was 
subsequently sent to Basti but the execution cases which were 
pending in the court of the Subordinate Judge were not trans- 
ferred to this Additional Subordinate Judge’s court. When the 
court which has passed a decree is abolished, it is the court to 
which its business is transferred which is competent to exécute 
the decree (Section 17 of the Bengal, N. W. P. and Assam Civil 
Court Act and Section 150 of the Civil Procedure Code). It 
is thus clear that the application was wrongly filed in the court 


of the Additional Subordinate Judge of Basti and was rightly - 


returned for presentation to the proper court. 

The last point urged on behalf of the appellants is that it 
is the appellate court’s decree which is the last preliminary decree 
and in that decree the first court’s decree must be deemed to have 
become merged. This point must be concedéd, vide Fitzholmes 
v. The Bank of Upper India Ltd.®. It is then argued that Order 
34, Rule 4, Sub-clause (#) requires that a decree in terms of 
Rule 2, Sub-clause (c) fixing a date within six months for pay- 
ment should be passed. It is accordingly contended that it was 
the duty of the appellate court, when it affirmed the decree of 
the first court, to fix a fresh date for payment and that time 
cannot begin to run unless such a day has been fixed and has 
expired. This contention is not sound. The appellate court 
is neither bound to fix a period of six months for payment after 
its decree, nor is it bound to extend the time fixed by the court 
below. In most cases when the decree is affirmed and the appeal 
is dismissed, the time is not extended unless specially asked for 


by the judgment-debtor. This Court did not vary the time. 


fixed for payment by the court below. The appellant is there- 
fore entitled at best to calculate his: period from the date of the 
appellate court’s decree, viz., June 7, 1923. 

It may further be pointed out that some of the defendants, 
viz., respondents No§. 20 to 26, had not been impleaded in the 
two appeals which were pending in the court and in which the 
decree was varied. So far as these defendants are concerned time 
began to run against them from the date of the first court’s decree 
to which alone they were parties, viz., May 7, 1917. 


It ig thus clear that the pregnt application was hopelessly 
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beyond time and must be dismissed. The objections raised by 
the various defendants were substantially the same, viz., that 
the application was barred by time. We direct that the appli- 
cant should pay one set of costs to all the respondents. It is to 
be noted that the counsel for the respondents state that the res- 
pondent No. 52 died more than a year ago and his legal re- 
presentatives have notabeen brought on the record. 

The appeal is accordingly dismissed with costs. 

Appeal dismissed 


RAM RUP BHAR (Applicant) 
versus 
KING-EMPEROR* 

Criminal Procedure Code (Act V of 1908), Sec. 110—Proceedings under 
Notice charging accused to be habitual thief and possessing bad 
reputation—Inapplicability of preventive sections. 

Where applicant along with three others were charged under 
Sec. 110 of the Criminal Procedure Code and the notice served 
upon them was to the effect “that they formed one gang and 
have been habitually committing theft”, that they possessed a bad 
reputation in the vicinity of their village, that they had only a 
nominal means of livelihood and that they had been strongly 
suspected to have committed certain burglaries, held, that there 
was nothing in the notice which could be the basis of proceedings 
under Section 110. 

Ram Prasad v. Emperor, 23 A. L. J. R. 18, Budhan v. Emperor, 
23 A. L. J.R. 507 and Emperor v. Kurwa, 26 A. L. J. R. 519 
referred to. 

CRIMINAL REVISION from an order of BABU KAMESHWAR 

NaTH, Sessions Judge of Ghazipur. 

L. M: Roy for the applicant. 
M. Waliullah (Assistant Government Advocate) for the 

Crown. 5 $ 
The “following judgment was dived by 
Youne, J.—This is an application in revision from the 

judgment of the learned Sessions Judge of Ghazipur, in which he 

confirmed the order against one Ramrup Bhar under Section 110 

of the Code of Criminal Procedure. Originally four men were 

charged under Section 110 before the Magistrate. Jhe Magis- 
trate acquitted one“ of the four. The learned Sessions Judge 
acquitted two more, and confirmed the sentence only as regards 

Ramrup Bhar. ,There are many difficult points jn this case, but I 

think that the application must be allowed on a preliminary point. 

The notice under Section 110 charges the four accused with:— 

that they formed one gang and have been habitually committing 
theft and burglaries since 1927. 
This ground is clearly bad. In a decision of this High Court 
*Cr. Rev. 26% of 1929 A 
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in Ram Prasad v. Emperor! Mr. Justice Mukerji laid it down that 

where : 
a man may be by habit a robber and so long as he is not charged 
with a definite act of robbery, he may be bound over under 
Section 110 of the Criminal-Procedure Code. But when it is 
said that he, along with several others, habitually commits. 
robbery, the man becomes at once a member of the gang of 
dacoits and, therefore, commits a definite and specific offence 
punishable under Section 400 of the Indian Penal Code and can- 
not be bound over under the preventive sections. 

The learned Assistant Government Advocate has drawn my 
attention to the case of Budhan v. Emperor at page 507 of the 
same volume, which is a Bench case. But, in my opinion, the 
decision in this case in no way overrule Mr. Justice Mukerji’s 
decision in the earlier case on the particular point on which I am 
deciding this application. In this case the particular charge that 
I have alluded to is a definite and specific offence punishable under 
Section 401 of the Indian Penal Code and, therefore, it seems to 
me to be clear that the preventive sections of the Code cannot 
be used in this particular case. The second ground in the notice 
is that:— f f 

you (the four men) possess a bad reputation in the vicinity of 
your village. 
That is not a proper notice under Section 110 and cannot be 
said to be the basis of an order under this preventive section. 
Ground No. 3 says:— ae 
Have only a nominal means of livelihood except the proceeds 
of theft and burglary. 
This again is not a proper notice under Section 110. 
Ground No. 4 is:— 
Have been strongly suspected to have committed the follow- 
ing burglaries. 

. This too cannot be the ground of proceedings under Sec- 
tion 110. In the case of Emperor v. Kurwa? it has been held by 
a Bench of this Court that 

in a case under Section 112 of the Criminal Procedure Code 
evidence cannot be led under Section 110 that an accused person 
hgs been suspected of committing such and such offences, 

There is nothing, therefore, in the notice which can possibly, 
in my opinign, be the basis of proceedings under Section 110. 

Several other points have been taken before me, but, taking 
the view which I do of the notice, it is unnecessary to discuss 
them. The application must be granted and the order passed set 
aside. 

Application granted 

123 A. L. J. R. 18 ‘ 726A, L. J. R, 519 - 
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FULL BENCH 
THE, KAYASTHA CO. LTD. :(IN LIQUIDATION, THROUGH Cv 
NARAIN PERSHAD ASTHANA, LiguipaTor (Decree- on 
holder) 
June 26 


WU - > 
: SITA RAM DUBEY (Judgment-debtor)* rae 
Indian Limitation Act (IX of 1908), Article 182, Column 3—Execution os 





BANERJI, J. 
of decree—Subsequent application for—Period of limitation, com- Kma, J. 
putation of Bona fides of earlier application, importance of. NIAMAT- 


A decree-holder or a person applying for execution of a decree “an. 
- is not-called upon to satisfy the Court that a previous application a 
„for execution or for some step-in-aid of execution, from which 
he seeks to reckon the period of limitation for his next applica- 
tion, had been made with a genuine intention of- obtaining execu- 
tion of his decree if reasonably possible and'that he did not 
abandon the proceedings except upon a genuine belief that it 
would not be reasonably possible to obtain execution. 
Roy Dhunpat Singh v. Madhamotee Dadia, 11 B. L. R. 23= 
18 W. R. 76, Hire Lal v. Badri Das, I. L. R. 2 All. 792, Mangal 
Prasad Dichit v.-Girijakant Lahiri, I. L. R. 8 Cal. 51, Eshan 
Chandra Bose v. Prannath Nag, 22 W. R. 512, Rabininandan 
-Mitra v. Bhagwan Chandra Roy, 22 W. R. 154, Makbtab Kun- 
war v. Shah Sunder Lal, [1888] A. W. N. 272, Chattar v. Nawal 
Singh, I. L. R. 12 All. 64=1889 A. W. N: 200, Queen v. 
Leathem, [1901], L. R. 11 A. C. 495, Jay v. Johnston, 
[1892-93] 1 Q. B. 25, Sheo Prasad v. Naraini Bai, I. L. R. 48 All. 
468=24 A. L: J. R. 137, Ruqaya Bibi v. Prag Tewari, 110 I. C. 
704=5 O. W. N. 353, Gopal Chandar Manna v. Goshain Das 
. Kale, 1. L. R. 25 Cal. 594 (F.B.). and Maharaja of Burdwan v. 
Bulram Singh Baboo, 5 Beng. L. R. 611 referred to and discussed. 
The following is the Referring Order: — i 


This dis an appeal in execution proceedings. The decree of 
which execution is sought was pronounced on February 24, 1916 
against the- respondent and in favour of the appellant- -company. 
On August 6, 1917, the decree was attached by a cegtain Miss 
„Chatterji in execution of a decree which she had obtained against 
the appellant-company; and on July 23, 1918 the decree was, 
‘on her request, transferred to the collector of the district in 
which the respondent resides for execution under the 3rd Schedule 
of the Civil Procedure Code. On December 9, 1917, before the 
decree was so transferred, the appellant-cempany assigned the 
decree to one Raghunath Prasad, who.-on February 13, 1919 
applied to the court which pronounced the -decree to have his 
name recorded as the owner of the decree and -to -have personal 
execution against the respondent.- This application for personal 

. execution was rejectad on February 24, 1919, and on February 
24, 1921 Raghunath Prasad fe-transferred the decree to the 
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appellant-company. Meanwhile on January 21, 1919 the appel- 
lant-company had deposited the process-fee for execution of the 
decree by the collector; but for some reason of which we are not 
informed the decree was not executed by the collector, although 
the property of the respondent was advertised for sale; and on 
April 23, 1920, the collector returned the decree to the civil court 
and the application for execution was struck off. The appellant- 
company again applied for execution on February 10, 1922, and 
notice was issued under Order 21, Rule 22, Civil Procedure Code, 
but on March 18 of the same year, this application was struck off 
for default. The application out of which this appeal arises was 
made by the appellant-company on January 6, 1925. The lower 
appellate court held that the decree was barred by limitation as 
more than three years had ‘elapsed between the date, namely, 
July 23, 1918, when Miss Chatterji applied for exectition of it and 
February 10, 1922 when the appellant-company again applied for 
execution. 


On behalf of the appellant-company two points have been 
argued. (1) That the application by Raghunath Prasad was 
sufficient to keep the decree alive although the lower appellate 
court has found as a fact that this application was “far from 
being bona fide”, and ‘was a colourable application filed simply 
to show that he was the assignee of the decree. 


(2) That in calculating the period of limitation under Arti- 
cle 182 of the Limitation Act the period during which the decree 
was with the collector for execution should be excluded (See 
Rule 11(3) of the 3rd Schedule, Civil Procedure Code). We 
think that this contention must prevail. Under the words of 
Rule 11(3) of the 3rd Schedule “the same period (i.e., the period 
mentioned in Clause (1) of the same Rule) shall be excluded in 
calculating the period of limitation applicable to the execution 
of any decree affected by the provisions of this paragraph in 
respect of any remedy of which the decree-holder has been tem- 
porarily deprived”. The period mentioned in this Glause in thus 
expressed in Clause (1):—‘So long as the collector can exercise 
or perform in respect of the’ judgment-debtor’s immovable pro- 
perty or any part thereof any of the powers or duties conferred or 
imposed on him by paragraphs 1—10 of the Schedule. .... 2 
We think that as long as the decree remained with the collector 
for execution, the collector could exercise the powers conferred 
on hig by Rule 1 of the Schedule; and in fact he did so to a 
certain extent by advertising the property for sale. We therefore 
think that the period during which the decree was with the col- 
lector for execution should be excluded, and that therefore the 
appellant-corhpany’s application for execution on February 10, 
1922 was within time. We express no opinion on this point 
whether the application made by Raghunath Prasad on February 
13, 1919 would or would not have been sufficient to keep thé 
decree alive. The reason given by the learned Judge for saying 
that it was merely a colouraple applfcation is that he, i.e., Raghu- . 
enath Prasad, was told by the civil court to which he had applied 


. for execution that he could not do so as long as the decree was 
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with the collector for execution. Counsel for the respondent is, 
therefore, on the horns of a dilemma. If the period during 
which the decree was with the collector is not to be excluded in 
reckoning the period of limitation allowed by Article 182, then 
Raghunath Prasad was entitled to apply for execution and the 
reason given for refusing his application was wrong (see 
Rule 11, Clause (2) of the 3rd Schedule, Civil Procedure Code) 
and therefore the reason given by the lower appellate court for 
holding that Raghunath Prasad’s application was not bona fide 
falls to the ground. On the other hand, if the reason given for 
holding that Raghunath Prasad’s application was, not bona fide is 
right then the period during which the decree was with the col- 
lector for execution must be excluded in calculating the period 
of limitation under Article 182 of the Schedule to the Limitation 
Act. We would, therefore, have allowed this appeal with costs, 
if counsel for the respondent had not strenuously contended on 
the authority of Sheo Prasad v. Naraini Bai, 24 A. L. J. R. 137= 
I. L. R. 48 All. 468 that we ought to remand the case to the lower 
appellate court for a finding on the question, whether the applica- 
tion made by the appellant-company on February 10, 1922, 


and the proceedings taken in consequence of it, were made and ` 


taken with a bona fide intention of executing the decree, if it was 
reasonably possible to do so. ‘After considering all the cases cited 
in the judgment in Sheo Prasad v. Naraini Bai, we respectfully 
differ with the conclusion at which the learned Judges arrived in 
that case; and, as the question is of general importance, and has 
been raised before one of us several times, we think that we 
ought to ask the Chief Justice to refer the question which we shall 
formulate to a Full Bench. 


It would not serve any useful purpose for us to attempt to 
review elaborately all the cases which were cited in the judgment 
in Sheo Prasad v. Naraini Bai; but we may say that in our opinion 
the expression, “bona fide”, when used with reference to the pro- 
ceedings taken by a decree-holder to execute a decree, is used, 
not with reference to his intention to obtain execution, if possible, 
byt with reference to his belief that he is applying to a proper 
court in a proper manner and is asking for execution against pro- 
perty which he believes could be sold in execution of his decree. 
This appears to have been the case in Roy Dhunput Singh Roy 
Babadoor v. Mudhomotee Dabia, 11 B. L. R. 23, whjch came 
before their Lordships of the Privy Council and also in Hira Lal 
v. Badri Das, 1. L. R. 2 All. 792=7 I. A. 167. In the third case 
which came before their Lordships, Mangal Pershad Dichit vw. 
Girijakant Lahiri, 1. L. R. 8 Cal. 51, their Lordships observed at 
page 62 of the report that there was not any finding of either 
of the courts below that the several proceedings were not bona 
fide for the purpose of enforcing the decree or of keeping it in 
force. We emphasise the last words of this passage, which is also 
cited in Sheo Prasad v. Naraini Bai, 24 A. L. J. R. 137. These 
words seem to show that their Lordships contemplated the possi- 
bility of a case in which proceedings might be taken for the pur- 
pose of keeping a decree alife, as distinct from proceedings for 
124 
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the purpose of obtaining execution of the decree; whereas, as we 
understand the decision of the, court in Sheo Prasad v. Naraini 
Bai, execution proceedings will not be sufficient to keep a decree 
alive, unless they are taken and pursued with a genuine intention 
of obtaining execution of the decree, if it is reasonably possible 
to do so. We might also point out that the argument, that the 
legislature could not have intended that an indefinite period could 
be added to the life of a decree by the decree-holder taking 
colourable steps to obtain execution when -he only wanted to 
secure a further period, loses much, if not all, of its force in 
consequence of the provisions of Section 48. of the Civil Pro- 
cedure Code by which, except in the case of force or fraud on 
the part of a judgment-debtor, an order for execution cannot be 
made after the expiration of 12 years from the date of the 
decree. It was this fear that the life of a decree might be 
indefinitely extended which led to the doctrine, which at one 
time prevailed in the Calcutta. High Court, that a decree-holder 
was bound to show that he intended bona fide to execute a 
decree and that if he could not prove this, any steps taken by 
him were ineffectual to save limitation. That doctrine was 
emphatically though reluctantly repudiated by a Full Bench of 
that Court in Eshan Chundra Bose v. Pran Nath Nag, 22 W. R. 
$12. The casé had been referred to a Full Bench by Jackson, J. 
who was in favour of upholding the doctrine of bona fides when 
applied to proceedings in execution; and, as it has been suggested 
in the judgment in Sheo Prasad v. Naraini Bai that particular 
phrases used by Couch, C. J. should not be treated as governing 
a question not directly considered, we wish to quote the conclud- 
ing passage in the judgment of Jackson, J. which shows quite 
clearly what that court believed that it was deciding, and what it 
intended to decide. The passage runs as follows:—"T still think, 
and I think more strongly than ever, that the consequences to 
which I referred in my remarks, of removing absolutely all 
‘checks’ to applications to execute decrees are likely to follow; 
but, at the same time, I also think it is better that those conse- 
quences should be exposed by actual examples, and ‘brought to 
notice in judgments of the courts, and the remedy left to the 
legislature which can properly and effectually deal with them, 
than that the courts should, by a forced construction, endeavour 
to mitigate by their own authority the action and rigour of the 
law.” ‘The hope expressed by Jackson, J. that the evil which he 
feared would be remedied by the legislature, has been fulfilled by 


_ Section®48 of the Civil Procedure Code, and we agree with the 


judgment in that case. We, therefore, direct that the papers of 
this case should be sent to the Acting Chief Justice with the 
request that he will constitute a-Full Bench to determine the 
following question:— i 

“If a decree-holder makes any application or takes any step 
mentioned in the 3rd column iof Article 182 of the Limitation 
Act, will such step be ineffectual to keep his decree alive and to 
save limitation, unless he can satisky thé court that he took 
such step or instituted such Proceedings with a genuine intention 
of obtaining execution of his decree, if reasonably possible, artd 
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that he did not abandon such proceedings, except upon a genuine 
belief that it would not be reasonably possible to obtain execu- 
tion.” 

EXECUTION Second Appeal from the decision of the Sécond 

Additional Subordinate Judge of Gorakhpur. 

Narain Prasad Asthana (official liquidator) in person. 

Haribans Sabai and Sri Narain Sabai for the respondent. 

The following judgments were delivered:— 

SULAIMAN, J.—The facts of this case are fully mentioned in 
the order of reference. It is not necessary to recite them. 


In the course of argument besides the point referred other 
points have also been raised, for ‘instance, that if an order for 
execution has once been passed on an application for execution 
without objection as to its being time-barred, it would not save 
limitation for purposes of a subsequent application. It has also 
been suggested that inasmuch as a notice was issued under 
Order-21, Rule 22 on February 1, 1922, the case was covered by 
Article 182, Sub-clause (6) and there was no necessity whatso- 
ever to enquire into the bona fides of the application for execution. 
It has been further sought to be argued that steps taken by an 
attaching creditor to execute her decree would not justify the 
exclusion of time for the purposes of this application. These are 
matters which have.not been referred to us and I do not wish to be 
understood that I am expressing any opinion on any one of them. 


The purport of the question referred to us stated briefly is 
whether an application for execution of a decree or taking any 
steps-in-aid of it would be ineffectual without a bona fide inten- 
tion in the mind of the decree-holder. That is to say, whether 
for purposes of Article 182 of the Limitation Act it is sufficient to 
show that an application was made in accordance with law to the 
proper court for execution or to take some steps-in-aid of execu- 
tion, or whether it is further necessary to show that such applica- 
tion had been made with a bona fide intention-to execute the 
decree or to. take such step, and not merely to keep it alive. 

Section 20 of Act XIV of 1859 provided that nó process of 
execution shall issue to enforce any judgment, decree or*order un- 
less some proceeding shall have been taken to enforce it or to keep 
the same in force within three years next precedirfg the applica- 
tion for execution. Under Section 14 the time spent in prosecut- 
ing any suit bona fide and with due diligence which failed from 
defect of jurisdiction or other cause was to be excluded but it did 
not apply to a previous application for execution. There was 
accordingly no express provision in the Act under which the time 
taken in prosecuting an application for execution in good faith 
in a court which was ngt competent to grant the relief could be 
excluded except Section 20. - Their Lordships of the | Privy 
Council laid, down in several.cases that the principle of Séction 14 
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applied to the application for execution and that good faith would 
help the decree-holder even in an application for execution under 
Section 20. , 

In Roy Dhunpat Singh v. Madhamotee Dadia’ it had been 
contended that the petition was to obtain execution of a sum of 
money which it was not possible that the execution could reach 
and could therefore not be held to be one to keep the judgment 
in force. ‘Their Lordships thought that those circumstances really 
affected only the bona fides of the proceeding, and came to the 
conclusion that there had been a desire to obtain execution and 
that the proceeding, though bona fide, had failed in consequence 
of a mistake, and the mere fact that it was in the end abortive 
did not take from it the character of a proceeding to enforce 
the decree. i l g 

In Hira Lal v. Badri Das? the decree of the District Judge 
had been sent to the Subordinate Judge to be executed and the 
Subordinate Judge had struck the execution case off the file. 
Subsequent proceedings were taken from time to time by the 
decree-holder in the court of: the Subordinate Judge to 
enforce the decree. The High Court held that the Sub- 
ordinate Judge had power merely to dispose of the appli- 
cation transferred to him and not to entertain ‘the 
subsequent application, but however stated that there was 
no reason to think that the appellants had not exerted 
themselves bona fide to obtain their dues. On these facts their 
Lordships of the Privy Council held that, even if the Subordinate 
Judge had’ no jurisdiction, the proceedings taken in his court 
were sufficient to prevent the operation of the statute of limitation 
and applied the principle underlying Section 14 of the application 
under Section 20. 

The case of Mangal Prasad Dichit.v. Girijakant Lahiri’ was 
also a case governed by Act XIV of: 1859 inasmuch as the guit out 
of which the execution proceeding arose had been instituted when 
that Act was in force. It was scarcely contended that that appli- 
cation was barred if the case was governed by the former Act. 
Their Lordships did remark that there was no finding of either of 
the courts below that the several proceedings taken were not bona 
a for the purpose of enforcing the decree or of keeping it in 
orce, , 

These cases were under the Act of 1859 and can further be 
distinguished on facts. But they were undoubtedly taken to be 
authority for the proposition that the bona fides of a previous 
application for execution was a matter to be enquired into. A 
number of cases in Calcutta, which:it is not necessary to enume- 
rate, followed this line. ` 


| 
711 B. L. R. 23=318 W. Rt 76 
3I, L. R. 2 All. 792 x 
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‘Then came Act IX of 1871 in which Article 167 altered the 
phraseology and three years were to be counted from 
the date of applying to the court to enforce, or keep in force, the 
decree or order. ` 
The starting point of application was not the time when a 
proceeding shall have been taken but the date of applying. The 
former expression connotes the idea of completion whereas the 
latter refers to an isolated act. The question naturally arose 
whether the change in the phraseology was the result of an inten- 
tion of the legislature to alter the law. The Article itself allowed 
time from an application to keep the decree in force even though 
it was not one for enforcing it. The matter came up before a 
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Full Bench of the Calcutta High Court in the case of Eshan . 


Chandra Bose v. Prannath Nag’. It was referred to the Full 
Bench because of a categorical expression of opinion expressed in 
Rabini Nandan Mitra v. Bhagwan Chandra Roy reported on 
page 154 of the same volume that there was no necessity to en- 
quire whether the proceedings were taken for the purpose of en- 
forcing the decree or were merely colourable for the purpose of 
keeping the decree alive. It is not necessary to examine the 
reasoning of the learned Chief Justice or Jackson, J. in the Full 
Bench case. But there can be no doubt that it was unanimously 
held that all that was necessary for a decree-holder was to take care 
that the application was within three years from the date of apply- 
ing to enforce the decree or to keep it in force. This was followed 
by Act XV of 1877. Article 179 introduced a new phraseology 
and time was to run from 

‘the date of applying in accordance with law to the proper court 

for execution or to take some steps-in-aid of execution of the 

decree or order. 

I now come to the cases of this Court in which the.point 
arose either’ directly or indirectly. In Makhtab Kunwar v. Shah 
Sunder Lal’ Mahmud, J. was inclined to hold that consistently 
with the ratio decidendi adopted in the earlier rulings an applica- 
tion made ostensibly for executing the decree, not shown to have 
been made as a bona fide step, indicated not only by the omission 
to deposit the talbana fees but also by the express statement of 
the pleader withdrawing the application, was not æ» step-in-aid 
of execution. He however did not decide this point in that case. 
The case of Chattar v. Nawal Singh® was a case where the court 
was not competent to do the thing asked for. I is not directly in 
point. In Halima Bibi v. Nishan Bibi’ Tyrrell, J. repelled the 
judgment-debtor’s contention that an application for execution 
was a bad application because the previous motions displayed no 
bona fides or industry, or diligence. He pointed out that the cur- 


tent of decisions of this Curt for,years had been to consider only 
t22 W. R. 512 [1888] A. W. N. 272 
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whether the application was made in conformity with the pro- 
cedure laid down and whether it was made to the proper court, 
and not to import considerations derived from the subsequent 
conduct on the part of the decree-holder or of the court. He 
pointed out that Mahmud, J. in the earlier case had declined to 
decide the point. In Debi Das v. Umrao Singh? when the ques- 
tion again came up before Mahmud, J. and the Full Bench ae 
ment of the Calcutta High Court and the judgment of Tyrrell, J. 
were cited before him he held that the questions of bona fides had 
no application to the case. In Mangal Sen v. Baldeo Prasad’ the 
application for execution was accompanied with a list of the 
properties sought to be attached and the following statement was 
entered in it. 

After notification by means of attachment of the movable 
property of which a list will hereafter be filed, the decretal 
money may be realised. At present for the purpose of saving 
limitation this application is made owing to the defendant having 
become insolvent. 

The learned Judge held that’ the application was not in 
accordance with law and cited several rulings in support of the 
view. From the ` 

very nature of the entries pads by the decree-holders- in the 

application 
he concluded that the application was a nominal transaction and a 
fictitious ceremony for the purposes, as the application expressly 
stated, only of saving limitation. ' It seems to me that the case of 
Halima Bibi and Debi Das are directly in point and lay down that 
the question of bona fides of the application is not to be gone into. 
The other two cases decided by Mabmud, J. are cases where the 
application was possibly not in a¢cordance with law inasmuch as 
there was an admission on behalf of the decree-holder that the only 
purpose of it was to gain time. . eS 

Although there are passages'in the judgments of+ various 
learned Judges which contain the: word ‘bona fide’ with reference 
to applications for execution, there is not a single case which has 
been brought to our notice where an application for execution, 
although made within three years of a previous application, was 
dismissed as being time-barred on the ground that the previous 
application, though made to the proper court and in accordance 
with law, had not been made in good faith or was mala fides. 
The mere use of the word ‘bona fides’ in judgments might either 
be due to loose speaking or to a,continuance of the phraseology 
used when the old law was in force. At best, it can be taken to 
imply that the learned Judge was holding that a bona fide applica- 
tion was not time-barred and did not want to commit himself to 
the view that a mala fide application would also not have been 
time-barred. ° 

s {1891] A. W. N. 148 K: ° [1892] A. W. N. 70 

i e 


A.L. J.R. HIGH COURT 991 


A case is only an authority for what it actually decides. 

Queen v. Leathem’’. None of these cases can therefore be 
taken to be an authoritative pronouncement in support of the con- 
tention that an application for execution although apparently 
valid was bad in law because the secret intention of the decree- 
holder was not to pursue it, such intention being gathered from 
his subsequent conduct. 

Such was the state of the rulings when the present Act (Act 
IX of 1908) was passed. Article 182 of the new Act reproduces 
the exact phraseology of Article 179 of the Act of 1877 so far as 
the point before us is concerned. ‘The legislature is presumed to 
know the current of the judicial pronouncements. When the 
language of a particular section of a statute has been interpreted in 
a particular way by the courts and that language has been repro- 
duced by the legislature in the new Act, we are entitled to assume 
that the judicial interpretation has been accepted. Jay v. Johns- 
fon™, Between 1877 and 1908 there was no case which had ex- 
pressly held that a mala fide application would be ineffectual. 
There were undoubtedly cases which had held that the question 
of mala fides did not arise. Even therefore if the language of the 
Article be in any way ambiguous, I would have no*hesitation in 
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saying that the view which prevailed previously should be adhered - 


to. 

Tyrrell, J. remarked in 1890 that the practice of this Court 
for years had been on the line suggested by him. I can say with 
confidence that the same practice continued till 1924. The case 
has had several hearings before.several Benches and the parties are 
represented by experienced counsel. We also tried to look up 
the various rulings, but no one had discovered any case up to 1924 
which would make an enquiry into the bona fides of an applica- 
tion for execution necessary, even when it is made to the proper 
court and 3s for all appearances in accordance with law. The first 
case in Which stress was laid on the bona fides of the application is 
that of Sheo Prasad v. Naraini Bai. The full judgment is 
reported in 24 A. L. J. R. 137. That case has been sufficiently 
explained by my learned brother Banerji, J. who was a, member 
of the ‘Bench’ which decided it. When it was shown that the 
relief asked for in the previous application, viz., to attach and sell 
property not situated within the jurisdiction of the” Munsif, was 
such as the court could not grant it, the application was not in 
accordance with law and the case could have been dis- 
posed of on that point alone. Whether in such a 
special case the question of bona fides or mala fides 
of the application arises is not a point before us and 


I need not express any opinion on it. But there are no doubt 
” [f901] 4- R. 11 A. C. 495 at 506 
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certain general principles laid down in the judgment and certain 
general observations made which if taken literally would indicate 
a wider scope of the pronouncements. This is further confirmed 
by the elaborate examination of the previous authorities and the 
quotation of passages where the word ‘bona fides’ occurs as well as 
the attempt to distinguish the Full Bench case of Eshan Chandra 
Bose. After considering the authorities, the conclusion is noted 
at page 145 in the following words:— 

We think that it is clear from the cases later in date that we 
have quoted, that the principle has been frequently recognised 
that the bona fides or mala fides of the earlier application is an 
important ingredient in determining whether that application is 
effective to save limitation for the later application; though the 
bona fides or maila fides of the later application cannot be judged 
at the time that it is presented from anything that has gone 
before and, therefore, cannot at the time of presentation be 
entered into. 

In my opinion if the previous application for execution is 
made to the proper court and is in:accordance with law and in the 
prescribed form and in that way fulfils the conditions required 
by the Code of Civil Procedure, it is not proper for the execution 
court to hold’an effquiry as to the intention with which that appli- 
cation might have been filed and'to disregard it after satisfying 
itself that the subsequent conduct of the decree-holder shows that 
he had no serious intention of prosecuting it. The case, where 
the application itself says or the decree-holder admits that he 
does not in reality want to execute the decree but merely files the 
application for the purpose of gaining. time, may be one in which 
the application is not in accordance with law. : 

The case of Ram Bahadur Singh v. Rahat Ali Khan ® decided 
by Dalal, J. can also be treated as one where the application was 
not in accordance with law inasmuch as the particulars were 
wrongly entered. It has been brought to our notice that the 
Oudh Chief Court in Rugaya Bibi v. Prag Tewari" has dissented 
from the view expressed in Sheo Prasad v. Naraini Bai’. 

My answer to the question referred to is in the negative. 

BaNERJI, J.—The question which has been referred to a Full 
Bench is as follows:— © 

If -a decree-holder makes any application or takes any step 
mentio&ed in the third column of Article 182 of the Limitation 
Act, will such step be ineffectual to keep his decree alive and to 
save limitation, unless he can satisfy the court that he took such 
step or instituted such proceedings with a genuine intention of 
obtaining execution of his decree, if reasonably possible, and that 
he did not abandon such proceedings, except upon a genuine be- 
lief that it would not be reasonably possible to obtain execution. 
The Kayastha Trading and Banking Corporation of Gorakh- 


pur Limited obtained a decree fog money against Sita Ram Dubey 
BL. C. 369 *110 I C. 704=5 O. W. N. 353 
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on February 14, 1916. On August 16, 1927, Miss: Chatterji, ,who 


„had a-;decree against. the Kayastha., Trading Company, attached 
„the decree against Sita Ram, and on. July: 23, 1918, upon an appli- 
-¢ation, by her to execute the. decree in favour of the Kayastha 
.Gompany,;it.was transferred to. the collector of the district’ in 


which the respondent resided. for execution of it under the pro- 
‘visions of: the 3rd Schedule.of the Code. of Civil Procedure. 
Before the decree-was transferred the Company-assigned the decree 


to: one- Raghunath Prasad, who applied to the: court which had 


passed the-decree to have:his name- recorded: as the transferee from 


. the, decree-holder andito obtain personal execution against Sita Ram 


respondent. This application was presented on February 13, 1919 


cand òn Februaiy 24, 1919 the court: rejected the application of 


Raghunath Prasad.. On February 14, 1921-.Raghunath Prasad 
retransferred the.decree to the company. On January 21, 1919 
the company had deposited process-fee for execution of the decree 
by the collector, but it appears that the decree was. not executed 
by the collector, who on April 23, 1920 returned the decree to the 
civil court and the application for execution was-struck off. The 
‘company applied for execution-of the decree on January 10, 1922, 


~and a<notice was duly issued under the provisions of Order 215 


` Rule- 22 of the Code of Civil Procedure by an order of February 


+ 


7, 1922. It apears, however, that 'ọn. March 18, 1922 the applica- 
“tion” for execution was struck off for default i in payment of the 
costs, “of attachment. 


On January 6, 1925, the. PER patty, precueed a fresh 
application for. execution of~the’ decree. -Objections were taken 
by” the judgment- debtor that: the decree:-was time-barred. The 
court: of: first instance repelled the contention of the judgment- 
idebtor; :but the lower. appellate ‘court. held. that the decree was 
barred?.by limitation.on the ground that. more than three years 
chad :elapsed. betweenthe date of the application -for execution by 
Miss CRatterji, -(viz., July 23, 1918) and January 10, 1922’ when 
the? appellant-company again applied -for'‘execttion. The ‘appel- 
Jant-company came in appeal: before: this Court‘and the case was 
heard .by’ a Bench. of two Judges. It.-was contended before that 
Bench thatthe application‘made by.‘Raghunath Prasad was suffi- 
scient to, keep:the decreevalive, though. the court below had held that 
‘this application wasinot bona fide-and-was'a célourable application 
filed:simply to show that-Raghunath’Prasad: was the -assignee of 
the decree. . Ìt- was. further: contended by the appellant that in 
calculating the period of limitation inder Articlé 182 of the Limi- 
tation’ Act’ the. period. during ‘which the decree was with the 
collectot; for execution: should ‘be excluded. ‘The Bench hearing 
the appeal came ‘to the conclusion that“thé-period during which 
the decree was with the collector should be excluded, and that 
therefore the. appellant’s: applicationfor execution. on January 10, 
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1922 was within time. may i 

The advocate for the respondent contended on the authority 
of the case of Sheo Prasad v. Naraini Bai” that the case should 
be remanded to the lower appellate court for findings on the 
question whether the application made by ‘the appellant-company 
on January 10, 1922 was a bona fide application and also the pro- 
ceedings ‘taken in consequence thereof were made and taken with 
the-bona fide intention of executing the decree if that was reason- 
ably possible to do so.. The Bench-differing from the conclusion 
that was arrived at in the case of Sheo Prasad v. Naraini Bai™ 

referred the question I have set out above for determination by a 

Full Bench. a net i 

- In considering the question of law that arises in each case 
one has to ascertain the facts and: without the ascertainment of 

‘the facts it is not possible in every case to lay down general pro- 

positions of law. I may refer to the observations of Lord Hals- 

bury in Queen v. Leathem *°. : 

i Now, before discussing the' case of Allen v. Flood and what 
was decided therein there are two observations of a general charac- 
ter which I wish to make, and one is to repeat what I have very 
often said before, that every judgment must be read as applicable 
to the particular facts proved, or assumed to be proved, since 
the generality of the expressions which may be found there are 
not intended to be expositions of the whole law, but governed and 
qualified by the particular facts of the case in which such ex- 
pressions are to be found. The other is that a case is only an 
authority for what it actually decides. : 

The facts of the case of Sheo, Prasad v. Naraini Bai’ are to 

be found in detail in the judgment of this Court at page.137 of 

24 A. L. J. They are that Sheo Prasad obtained a simple money 

decree against Ishri Prasad, husband of the respondent, in the court 

of the munsif of East Budaun, on March 9, 1915. On March 4, 

1921 Sheo Prasad presented a second application for ‘execution. 

The relief asked for in that application was that certain property 

be attached and brought to sale.’ There was-a reference about 

the heirs of the deceased judgment-debtor but it appears that there 
had been a previous application to, bring the heirs on the record. 

On April’19, 1921 the attention of the decree-holder was drawn 

by an office report that all the property of which attachment and 

sale was sought was outside the jurisdiction of the: munsif of 

East Budaun, and the decree-holder. was directed by the:court to 

explain how the court of the munsif of East Budaun ‘had. any 

power to proceed against the*property entered in the application 
for execution. On April 29, 1921, the decree-holder, not having 
furnished an explanation, the application was dismissed and on that 
date the decree-holder took back all the process-fee that he had 
deposited in court. eet, a = 

On January 12, 1923 Sheo Prasad applied for execution of the 
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wee by-sale of the property within thé jurisdiction of the munsif 
of East ;Budaun: : The munsif dismissed the application. holding 
that it was barred by limitation, as:the previous application of 
January.'4,.1921cwas.not.in accordance’ with law as the property 
sought to be sold was outside the jurisdiction of the court. In 
appeal’the! Subordinate Judge held that the application was made 
to the proper’ court but was not in accordance’ with law and did 
not save limitation:. . - 

‘The decree-holder appealed to, this Court and it -was contend- 
ed by the counsel for the appellant in that case that the application 
of March 4,:1921 was.made to a proper.court and that the fact 
that the property ‘specified as liable to attachment was outside the 
jurisdiction of the court -did-not: make the application one in 
accordance with law. .I may mention that had the last applica- 
tion. been. filed, in: court a few; days. before it. was actually filed or 
if the time which had been spent by the decree-holder in prosecut- 
ing his application .of -Match 4, 1921 could have been excluded, 
there could be no question of. the right ‘of Sheo Prasad to execute 
the decree which had been. passed against Sheo Prasad. The only 

. point which was for decision in that case was whether the pro- 
ceedings on the application of March 4, 1921 constituted an appli- 
cation in accordance with law.to the proper court for execution or 
to take some step-in-aid. of execution.’ It was decided that the 
application’ of March 4 was not an application in accordance with 
law, and, therefore, did not save limitation. The time taken by 
Sheo Prasad in executing the decree from March 4,.1921 to April 
19, 1921 could not be'excluded so as to bring the application of 
January 12, 1923 within time. At page 140 of 24 A. L. J.-will 
be found the ;following passage:— - ‘. 

At an early stage of the case counsel for -the “appellant was 

- asked whether, if, it were to be held in the circumstances that 

the- application was not made with any bona fide intention of 
. prqceeding to execution but merely with the intention of saving 
_ limitation, it- could rightly be held to be ‘an application for exe- 
cution’ or ‘a step-in-aid of execution’. 
This’ question’ naturally ‘arose upon’ ‘the facts of that particular 
case and in considering the question ‘of the action of the decree- 
holder being ‘in good faith or not all the cases on the subject were 
referred to. « Atipage 146; after 1 revieming the facts, the conclusion 
arrived at:was.that'. > ¢7 . -- 

...undér these: circumstances’ it is impedis to “hold that the 

pplication of: March 4, 1921..was a bona fide application with 

the intention of obtaining execution. - It was.merely a colourable 

5 application ‘intended .to save tinon and. with that intention 

` only. “Stich applications made only- with the intention.-of keep- 
ing thè decree “alive have, ‘it ‘may ‘further be noted, since 1877 

_1 been dropped out rof: the: “appropriate Article of the’ Limitation 

e inp Acts. 0p 0 +` 
It was further held as to the second point that the-application 
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of March 4, 1921 was not in accordance with law in that it asked 
the court’to do something which it was not competent.to do. As 
I have already pointed.out, the facts of the case must be borne in 
mind before it can be said that what was held in Sheo Prasad v. 
Naraini Bai is applicable to the facts of the present case. 

o .In the present case the application for execution dated Jan- 
uary 10, 1922. fulfilled the requirements of Order 22, Rule 10 of 
the Code of Civil Procedure and was entertained by the court on: 
February. 7, 1922.. Upon. this application, which was accepted by 
the court as a good application, notice was directed to be issued to 
the respondent under Order 21, Rule 22, and as a matter of fact 
a notice was issued. It could, therefore, not be said that the appli- 
cation was not an application in accordance with law to the. proper 
court; and-under Clause (6) of the Limitation Act of 1908 the 
time from which period begins to run is the date of issue of notice 
to the. person against whom execution is applied for. . 

I am, therefore, of opinion that in the present case the answer 
to the reference to the Full Bench'must be in the negative. 

Kine, J.—The facts have been fully stated in the foregoing 
judgments of my: learned brothers: 

The question was whether an ‘application made on January 6, 
1925, for the execution of a decree, was barred by limitation. 
The decision depended upon the question whether a previous appli- 
cation made on January 10, 1922, ito execute the same decree, was 
effectual to save limitation. The Division Bench which heard the 
appeal held: that: the previous application was within time, and 
held (not expressly but by implication) that it had been made 
in accordance with law and to the proper court. Under Clause 5 
of the third column of Article 182 of the First Schedule to the 
Indian Limitation Act, 1908, the previous-application was prima 
facie effectual ‘to save limitation. , The learned Judges were pre- 
pared to decide accordingly, but they doubted whether» they were 
justified in doing so in view of the ruling in Sheo Prasad v. 
Naraini Bai ‘without first coming to a further finding, viz., that 
the previous application had been made with the bona fide inten- 
tion of obtaining execution of the' decree, and not merely- for the 
purpose of saving limitation. 


So the question for our consideration is whether an applica- 
tion which purports to be an application for the execution of a 
decree, and which is made in accordance with law to the proper 
court, is ineffectual, to save limitation unless the , decree-holder 
satisfies the court that he prosecuted the application with due dili- 
gence, and: thus proves that he made the application with the 
genuine intention of obtaining execution of the decree. 


The answer depends upon the interpretation of Clause 5 of 
Article 182. This gives a periodeof thrée years for an application 
for the’ execution of a decree from ` 


`X i . 


` 
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the date of applying: i in accordance withr law. to’ the proper court 
hit ~for:execution . :.. . + of, the decree. |; .. 
_ * It appears. therefore that three conditions must be fulfilléd i in 
order to attract the provisions of this. Clause: (1)., application 
must be made for the execution: of ‘the. decree, (2) in accordance 
with law, (3) to.the-proper court.-. 

In the present ‘case conditions 2 and 3 were . fulfilled and there 
is no, controversy about them. The application .was:made to the 
proper court. ~It-was-also made in accordance with law, and was 
accepted as such. by the court; which actually’ issued a notice to 
the judgment-debtor ‘under Order 21, Rule 22-on February 7, 
1922.. I may here. remark, -in passing, that in. my opinion the 
issue of this notice: might. well have been treated’ as decisive of the 
question of limitation, since under Clause 6 of Article 182 a period 
of three- years began: to run from the-date of. issue of this notice. 
This point, however, was! not considered by the courts below or 
by the Bench which made this referente. 


Now remains the question what.is required to fulfil the first 


condition, or in other words what is‘ meant by, 
an application for the execution of a decree. - 


I accept the view- ‘expressed’ by. ‘the learned. Judges in the 
ruling cited'that the words “for execution” mean “for the pur- 
pose’ of obtaining ‘execution”:: The application’ must no doubt 
purport tobe for the į purpose of obtaining: execiltion, but I think 
the applicant’s: inténtion’ or purpose “should bë ascertained solely 
from the terms óf his ‘application ard: his conduct: at the time of 
making the application. If the application purports to be for the. 
execution of the decree, and, is in, accordance, with law, and ‘is 
accompanied by’ such process-fées’ as ‘may be’ required—in short if 
the applicant does: everything necessary: to enable the court to 
issue its process for the’ execution of-the decree—then in my 
opinion the ‘application is-“an application ‘for the execution of the 
decree” ‘within thé meaning of- Clause 5. I hold that the appli- 
cant’s “genuine intention” and his subsequent conduct are alike 
-immaterial, -The legislature does not compel ‘the court to investi- 
gate the, motive: which prompted the! decrée-holder to make the 
application. It may be.that heshad‘no-hope-of obtaining satisfac- 
tion of his. decree; and. made his.application with a view to harass 
the: judgment-debtot, sor. to: save*limitation:’ It would be diffi- 
cult in my opinipn to ascertain ‘his motive or “genuine inten- 
tion”. =. “hoo bowed boo 

Fortunatély. the courts are not compelled ` to’ make the attempt. 
I am unable to read the words “for execution of the decree” as 
‘meaning more than-“purporting to~be for’ the’purpose of obtain- 
ing execution: of the decree”. . I see no justification for reading 
into the words any: requirements of: good faith ot “genuine inten- 
tion” on the. part of the appligant. «That: would be: pufting a 
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very strained interpretation upon simple words. 

‘My view derives support‘from an examination of the langu- 
age used to describe other suits, appeals or applications in the First 
Schedule to the Limitation Act. They are nearly all described as 
being “for” something, -e.g., “for money payable”, “for posses- 
sion”, “for compensation”, “for leave to appeal”, and so forth. 
Now in every case the description of suits for the purpose of limi- 
tation will be determined by an examination of the plaint, i.e., by 
the alleged facts and cause of action and the relief sought. The 
courts are never called upon to consider (for the purpose of decid- 
ing which article of the schedule is applicable) whether the suit 
was instituted in good faith and whether the plaintiff really wanted 
to get the relief claimed. In short, a suit is taken to be what it 
purports to be. í 

For instance, a suit is instituted purporting to be a suit for 
specified performance of a contract. The plaintiff may institute 
it in bad faith without really expecting or desiring to obtain the 
relief claimed. His real intention may be to compel the defend- 
ant to pay up a time-barred debt as the price of getting the suit 
withdrawn. Nevertheless, if the suit is framed as one for specific 
performance of contract it will be held to be a suit of that descrip- 
tion within the meaning of Article 113. The plaintiff’s good 
faith or “genuine intention” are quite immaterial. I conclude, 
therefore, that (for the purposes of the First Schedule to the 
Limitation Act) a suit or appeal or application is to be taken to be 
what it purports to be, and I see no reason why an application for 
execution of a decree should form an exception to the general 
rule. . ; i 

It should be noted also that where “good faith” and “due 
diligence” are material factors, as in Section 14, then we find ex- 
press provisions to this effect. On this ground also I think it is 
wrong to read into Clause 5 of Article, 182 requirements of good 
faith and due diligence which have been omitted by theełlegisla- 
ture. . 


The case-law on this point has been exhaustively reviewed and 
discussed by my learned brothers and I feel it unnecessary to com- 
ment upon the cases in detail. I would however lay. stress upon one 
salient point that emerges from the discussion. The clause which 
we are consideting was enacted in its present form in Article 179 
of the Limitation Act of 1877. Ever since that date the language 
of the clause has remained unchanged, so its meaning has been the 
subject of judicial irfterpretation for over 50 years. Not a single 
case has been cited before us in which it has been held, upon an 
interpretation of this. clause, that an application for execution 
made in-accordance with law to the proper court was ineffectual to 
save limitation, upon the ground that it was not made with a bona 
fide intention ‘of obtaining execution. It may fairly be argued 
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therefore that the trend ‘of a ‘long series.of judicial Jooh is in 
accordance,- and notin conflict, with the view. that I take of the 
, interpretation of the clause, viz., that the applicant’s “good. faith” 
', and “genuine intention” in making. an apeueeln: for the execu- 
- tion of a.decree.are immaterial. Se ae a 

I answer the question referred to us in the negative. 

. SEN,.J.—The point referred to: the Full: Bench.arises out of 
certain execution proceedings initiated by the.Kayastha Company 
Limited in liquidation through Babu Narain Frasgd Asthana liqui- 
dator. The issue referred to is as follows:— 

_ + J a decree-holder. makes any application. or- takes ‘any step 

mentioned in the third.column of , Article 182 of the Limitation 
‘Act, will such, step be ineffectual to keep his decree alive and to 
save limitation, unless he can satisfy the court that he took such 
step or instituted such proceedings with a genuine intention of 
‘obtaining execution of his décree, if reasonably possible, and that 
he did not abandon such proceedings, except upon a genuine 
belief that it would not be reisotabiy possible: to obtain execu- 
tion? <” bes 

The Kayastha Company: imid of Gorakhour obtained a 
simple money decree against the respondent, Pandit- Sita Ram 
Dubey, on February 24,1916. -One Miss-Chatterji in execution of 
her simple money decree against the Kayastha Company Limited 
aforesaid attached this: decree on August:6, 1917. 

The first application for execution was made-by the attaching 
creditor; on- July 23, 1918; in which she prayed for attachment 
and sale of some ancestral revenue paying property belonging to 
Sita Ram Dubey. - The talbana or process-fee was’ duly deposited, 
and subsequently: the execution of the decreé was transferred to 
the'collector ‘by order dated ‘Décember 10, 1918. These proceed- 
ings ‘proved infructuous and the case was sent back ‘to the civil 
court on “April 23, 1920. - ae: 

Durjng the continuance of the attachment at “the instance of 
Miss Chatterji, the Kayastha Company ‘Limited assigned the decree 
to one Raghuriath Prasad on December. 9, 1917. 

The second’ application for execution was “made. by, Raghu- 
nath Prasad on February 13,1919, while,’ as yet, the execution 
. proceedings were pending before the collector’ iv ‘this applica- 
‘tion, Raghunath Prasad prayed ‘for thé ‘substitution, of his name in 
place of the original decree-holdérs and. for the enforcement of the 
decree by the arrest of, the judgment- debtor. ‘This application 
was dismissed an February. 24, 1919 in ‘default ‘of prosecution. 

_ On October 24, 1921; ‘Raghunath Prasad: eis the 
decree to the plaintiff firm, Gases 

: The third application for execution was iad by the Kiye 
Company. Limited on January 10,1922. : This application was-dis- 
misséd for, default of proseéution on March 18, 1922. ° 

. The fourth and the last-application for execution was made 
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on January 6, 1925. .The application’ prayed for the issue of the 
usual notice to the judgment-debtor and for the execution of the 


decree by attachment and sale of the property: given in the inven- | -+ 


tory—the inventory to-be filed hereafter. : Sonac 

The judgment-debtor resisted the application on the ground 
that the decree was. time-barred, ‘and that no application had, in 
fact, been made on ‘behalf of the decree-holder for execution of - 
the decree on February 13,1919. These objections however were 
traversed. by the decree-holder by ‘his application dated’ August 21, 
1926. a oi 

The objections of the judgment-debtor were repelled by the 


‘primary court and the execution was directed to proceed. The 


judgment-debtor appealed on the. ground that the application for 
execution was time-barred and that a limitation was not saved 
either by the fact of Miss Chatterji depositing talbana on January 
21, 1919 or by the subsequent application for execution dated 
January 10,1922. |. Jog ; f 
The appeal was heard by'the Second Additional Subordi- 
nate Judge of Gorakhpur, who reversed. the decision of the “trial 
court and dismissed the application for execution as barred by 
time. He held that rhe payment of process-fee. was not a step- 
in-aid of execution, that the application of Raghunath Prasad, 
dated February 13,-1919 was not a step-in-aid of execution inas- - 
much as it was not .. Be . 
a bona fide application for putting the decree in execution 
and was no more than bn wae “tate 
a-colourable and a very thinly, disguised pretence of a desire to 
ébtain execution when he really did not want execution at all. 


These words appear to have been adopted from a judgment ` ` 


of this Court, which I shall have to refer to later on. He also 
held that the sale of the decree to Raghunath Prasad was not a 
bona fide transaction and that the original decree having been 
transferred to the ‘collector for, execution, the civil court was not 
competent to entertain the application as the said court had been 
asked to do something which it ‘was not competent to do. The ` 
learned „Additional Subordinaté Judge wound up his judgment 


- thë application of January 10, 1922 which. was preceded by the 

- ‘application of July 23, 1918 was clearly ‘preferred after three 
years and as-the payment of talbana and the application of Raghu- 
nath Prasad of February’ 13, 1919 are not considered to be steps- 
in-aid: of exetution, the decree is barred by time? 

The view. of the learned Subordinate Judge was that the appli- 
cation for execution dated February 13, 1919 should be brushed 
aside because it was an application made to a court which could not 
entertain it, that it had been made mala fide mierely to keep the 
decree alive and not with the bena fide‘intention of obtaining exe- 
cution, that the period, which intervened between December +10, 
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1918, when the execution was transferred to the collector and April 
23, 1920, when the case was returned to the civil court, could not 
be deducted and that the application, dated January 10, 1922, was 

_. beyond three years from the date of the first application for exe- 

‘7, cution, which was made on July 23, 1918. 

; The learned Subordinate Judge in support of his view on the 
question of limitation relied upon a.pronouncement of this Court 
in re Sheo Prasad v. Naraini Bai. The judgment has been repro- 

. duced in full in the Allahabad Law Journal Reports. 

The`decree-holder appealed to this Court on the ground that 
the application, dated January 6, 1925, was not barred by limita- 
tion, 

that the application dated February 13, 1919 saved limitation 

, and was a step-in-aid of execution, 

that the said application was bona fide and was made to the proper 

court and that there were othér steps also which saved limitation. 

The decree-holder appears to have raised the point for the 
first time in second appeal during the: progress of the argument 
that a notice having been issued to the judgment-debtor under 

Order 21, Rule 22 of the Code of Civil Procedure on February 7, 

1922 and that the present application for execution being within 

three years from the date of ‘issue of notice to the person against 

whom execution was applied for to show cause why the decree 
should not be executed against him, the present application was 
within tihe under Article 182(6) of the Limitation Act. This 
point was not raised or argued either before the trial court or the 
lower appellate court. The question raised is not a pure question 
of law and for the determination of the question, it would be 
necessary to determine whether, as a matter of fact, a notice was 
issued to the judgment-debtor under Order 21, Rule 22, Civil 


Procedure Code. The judgment-debtor retorted by saying that . 


the decree-holder was not entitled to the benefit of the issue of 
notice, unless an application for execution had been’ made in 
accordance with law. This matter however need not arrest our 
attention at the present stage of the appeal. 


The lower appellate court did not hold that the application, 
- dated February 10, 1922, was not a bona fide applicatién or was 
-not in accordance with law. The decree-holder contended that 
, as the present application was within three years of the aforesaid 
application, the execution of the decree was not time-barred. The 
judgment-debtor contended that the application, dated January 
10, 1922, wasenot a bona fide application nor was the previous one 
dated ° February 13, 1919. The question was argued whether it 
was permissible to have a roving examination into all the previous 
applications in order to ascertain whether there might not be a 
weak link in the chajn. There can be no question that there may 
be circumstances jestity ig an examination into the legality or 
° 126 
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propriety of previous applications in continuing the period of 
limitation. as 

In Sheo Prasad v. Naraini Bait? the decree-holder, who had 
obtained a decree on March 9, 19155 from the court of the munsif 
of East Budaun, applied for execution on February 12, 1918. On 
January 23, 1920 this application was struck off with the consent, 
of the decree-holder. On March 4, 1921 he made a second appli- 
cation to the munsif of East Budaun in which he prayed for 
attachment and sale of certain property which was outside the 
jurisdiction of the munsif of Budaun. The application was dis- 
missed on April 29, 1921, and the decree-holder took back all the 
process-fee that he had deposited. On January 12, 1923 a fresh 
application was made for execution against property which was 
within the jurisdiction of the munsif of East Budaun. The courts 
below held that this application was time-barred and that limita- 
tion was not saved by the application, dated March 4, 1921, which 
was not one in accordance with Jaw. On appeal a Bench of this 
Court held that the application of March 4, 1921 was not an appli- 
cation for execution or a step-in-aid of execution and that the 
application of January 12, 1923: was barred by limitation. It 
further held that the application was not in accordance with law, 
because it was made to a court which was not competent to grant 
the relief asked for. 

It may be submitted with respect that on the facts found, the 
conclusion reached by this Court was the only possible conclusion. 
The learned Judges made certain general observations which, it is 
submitted, were not necessary for the decision of the case. These 
observations, which have seriously influenced the judgment of the 
lower appellate court, may be reproduced:— 

On general principles it would seem clear that the Legislature 
where it used phrases ‘application for execution’ and ‘steps-in-aid 
of execution’ had in mind a bona fide intention on the part of 
the decree-holder to proceed with his right to have execution. 
It does not seem possible that the Legislature should Have ever 
contemplated an indefinite period being added to the life of a 
decree by permitting a decree-Holder to take colourable steps in a 
very thinly disguised pretence of a desire to obtain execution 
when he really did not want execution at all, but only wanted 
to secure a further period of limitation during which the amount 
of his e might go on increasing. It would, therefore, seem 
on the face of it a proper interpretation of the words ‘for execu- 
tion’ and ‘steps-in-aid of execution’ that the decree-holder must 
really be desiring execution and that the words cannot be read as 
‘an applicatioh made with the sole object of “extending the 
period of limitation’ and ‘a step taken with the sole object of 
extending limitation’. The words ‘for execution’ mean ‘fot the 
purpose of obtaining execution’ and the words ‘step-in-aid of exe- 
cution’ mean ‘step taken for the purpose of obtaining execution’. 

A This, which appeared upon agconsidefation of Article 182 to be 
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a natural and proper interpretation, research has shown to have 
the support of weighty judicial authority, though the decisions 
would seem to have been, to some extent, lost sight of, or, even 
if we may say so, misinterpreted. 

A considerable mass of judicial pronouncements ranging over 
a long period of time has been placed under contribution in sup- 
port of the view quoted above. 

In re Roy Dhunput Singh v. Mudhomotee Dabia' an appli- 
cation for execution was made on April 24, 1869 for 
execution of a decree. This application was preceded by 
an application, dated March 20, 1866, in which the 
decree-holder alleged that the judgment-debtor had sub- 
sequently taken out a decree against a debtor of his own and 
sued out execution and caused some property to be sold and that 
the purchase money was received on deposit. The decree-holder 
prayed that the said amount be attached and be paid to his mukh- 
tar. This petition was to obtain execution of a sum of money 
which it was not possible that the’execution could reach. The 
question in this case was whether the application dated March 20, 
1866 was a proceeding to keep the original decree in force, the 
question depending on the 20th Section of Act 14 of 1859 which 
provided that 


no process of execution shall issue from any court not established 
by a Royal Charter to enforce any judgment, decree or order of 
such ‘court unless some proceeding shall have been taken to 
enforce such judgment, decree or order to keep the same in force 
within three years next preceding in a court having jurisdic- 
tion. 
Their Lordships of the Judicial Committee were considering 
the question as to whether the application dated March 20, 1866 
was a proceeding within the meaning of Section 20 of Act 14 of 
1859 and their Lordships came to the conclusion that the proceed- 
ing, though abortive, was a proceeding within the meaning of the 
20th Section of Act 14 of 1859. Nothing beyond this was 
decided or intended to be decided in this case. 


In Hira Lal v. Badri Das? the decree sought to be executed 
was one dated January 14, 1867. On December 3, 1868 the 
Judge sent the decree to the Subordinate judge to be executed by 
him. The Subordinate Judge struck out the execution proceed- 
ings off the file on April 3, 1869. The decree-holder having re- 
instituted his application for execution on April 9, 1879 was met 
with a plea of limitation. The High Court held that the applica- 
tion for execution’ was time-barred. The Privy Council reversed 
the decision upon the ground that although Section 14 of Act 14 
of 1859 did, in term8, apply to a claimant 

engaged in prosecuting a suit upon the same cause of* action 
against the same defendant . . . bona fide and with due diligence, 
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in any court of judicature which, from a defect of jurisdiction 
or other cause, shall have been unable to decide upon it, 
etc. the principle underlying the said Section could be extended to 
a proceeding taken under Section 20 of the aforesaid Act. In Act 
14 of 1859 there was no section corresponding to Section 14, 
Clause (2) of the Limitation Act now in force. Their Lordships 


. observed: g , 


The Act does not say and their Lordships are of opinion that 
a proceeding taken bona fide and with due diligence before a 
Judge whom the party bona fide believes, though erroneously, to 
have jurisdiction, specially when the Judge himself also supposes 
that he has jurisdiction and deals with the case accordingly, is 
a proceeding to enforce the décree within the meaning of Sec- 
tion 20. VF 

In this case their Lordships quote with approval the decision 
of Roy Dhunput Singh v. Mudhomotee Dabia’, which has already 
been referred to. 

Although the words “bona fide” do not occur in Section 20 of 
Act 14 of 1859, the words of this Section were imperative so far 
that they insisted upon the existence of some previous proceeding 
taken to enforce such judgment, decree or order to keep the same 
in force within three years next preceding the application for such 
execution. This Section was construed by the Calcutta High 
Court in a number of cases of which Lakkhi Narain v. Ram Chand 
Sarkar may be cited as an example. It was held that 

an application for execution of.a decree, followed by the issue of 
notice, if made bona fide (i.e. with a real intention and desire 
on the part of the decree-holder to execute his decree,) is a pro- 
ceeding within the meaning of Section 20, Act 14 of 1859, to 
keep alive the decree. 
It was observed by Jackson, J. in Eshan Chandra Bose v. 
Pran Nath Nag’ that ‘ 
under the law of limitation which governed these mattets before 
Act IX of 1871 came into force, the courts were held to be 
bound to ascertain that within' three years preceding such appli- 
cation, some proceedings, that is, some bona fide and not colour- 
able proceedings had been taken to enforce the judgment. 

Act Ì4 of 1859 was repealed by Act 9 of 1871. Article 169 of 
the second Schedule of the latter Act provided that the period of 
limitation prescribed for executionlof a decree or order of a civil 
court is from the date of the decree or order or where there is an 
application made from the date of applying to the court to enforce 
or keep in force the decree or order or where thete is a notice 
issued, etc. 

In Rabininandan Mitra v. Bhagwan Chandra Roy" Markby 
and Mittra, JJ. ruled that by the new law of limitation it was in- 
tended that there should be two specific dates from which the three 
years should be computed withotit reference to any enquiry 
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whether the proceedings were taken for the purpose of 
enforcing the decree or were merely colourable for the 
purpose of ‘keeping’: the decree alive. In Eshan Chandra 
_ Bose’s case their Lordships commented upon the undesir- 
ability of leaving the decree-holder without any check 
_or restrain in .the matter of executing his decree but they 
observed that it was better that those consequences should be ex- 
posed by actual examples and brought to notice in judgments of 
the courts and the remedy left to. the Legislature which can pro- 
perly and effectually deal with them, than that the courts should, 
by a forced construction, endeavour to mitigate by their own 
authority the action and rigour of the law. 

In Mangal Pershad. Dichit v. Girijakant Labiri’ the decree 
was passed in 1851, when there ‘was no legislative enactment of 
limitation for the execution of decrees: . A twelve years’ bar of 


limitation was adopted by a rule of analogy derived from Regula- ` 


tion 3 of 1793. Before:the expiry of the twelve years, Act 14 of 
1859 was placed upon the Statute Book. The numerous appli- 
` cations which were made for execution or for steps-in-aid of execu- 
tion are set out in detail in the judgment of the Privy Council. 
Their Lordships ruled that the case was governed by Act 14 of 
1859 and'not by Act 9 of 1871 and that the decree was within 
time for à variety of reasons (with which we are not concerned in 
the present appeal), including this. reason that there was no finding 
of either of the courts below that the several proceedings were not 
bona fide. for the purpose of enforcing the decree or keeping it in 
force. It is clear thetefore that any proceeding taken under Act 
14 of 1859 which had the effect of keeping the decree in force 
and which might not have the effect of enforcing the decree was 
enough to save limitation. 

In Mabtab. Kuar v. Shiam Sider Lal® a drk was passed by 
the Subordinate Judge of Agra on February 24, 1881, which was 
transferred for execution to the court of the Subordinate Judge of 
Aligarh. Certain execution proceedings were taken on April 29, 
1881. ‘The execution case was struck off on September i, 1881. 
An application was made on February 22, 1883. 

The, application was not prosecuted and no talbana fees were 
deposited to secure the due process of law but on August 22, 
1883,,as the order, endorsed upon the application shows, the 
decree-holder’s pleaders stated that they did not wish to prosecute 
the ‘application and ‘then, the order of the court was that the 
execution case was to be struck off the file, in consequence of 
want of' prosecution on the part of the decree-holder. The 
application for execution was made on January 17, 1885 and the 
: ‘previous application dated February 22, 1883 was relied upon as 
‘affording a fresh starging point of limitation under Article 179 
of Schedule II of the Limitati8n Act. ‘Clause (4) of Artigle 179 
„provided, that the time was to run from the date of applying in 
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accordance with law to the proper court for execution or to take 
some step-in-aid of the execution of the decree or order. It was 
„argued in the aforesaid case that the application, dated February 
22, 1883 was not for execution or to take some steps-in-aid of 
execution and that the decree-holder’s expression of intention not 
to prosecute her application amounted to a withdrawal of it. 
The court held that the decree-holder expressly withdrew the 
application without having obtained the permission of the court 
to present a future application for execution of the decree and 
that the present application was barred by Section 373 of the 
Civil Procedure Code read with Section 647 of the Code. The 
judgment however contained. the following observation. An 
application made ostensibly for executing the decree, which 
application is not shown to have been made as a bona fide step-in- 
aid of execution, such want of ‘bona fides being indicated, not only 
by the omission to deposit the talbana fees, but also by the ex- 
press statement of the pleaders withdrawing the application, does 
not amount to a step-in-aid ‘of execution such as Article 179, 
' Schedule II of the Limitation’ Act contemplates. I, however, do 
‘not decide this point in this case. 
It is submitted that when the application itself was withdrawn ` 
there was no application before the court which could be treated 
as a step-in-aid of execution to give a fresh starting point of limi- 
tation. This case therefore is of no avail to the respondent. 


Chhattar v. Newal Singh? was a case in which the decree- 
holder had obtained a decree for possession of the property as 
usufructuary mortgagee and for mesne profits. The decree for 
mesne profits was sought to be executed by attachment and sale of 
the mortgaged property. On December 7, 1886 they sought to 
execute the decree by sale of the mortgaged property but the appli- 
cation was rejected on the ground that it offended against Sec- 
tion 99 of the Transfer of Property Act. This was preceded by an 
application dated August 21, 1886, the nature of which‘is not clear 
from the report. The questions raised in the appeal were’ whether 
the application dated August 21, ‘1886 or December 7, 1886 was 
in accordance with law. All that was ruled in this case was that 
the terms ‘applying in accordance with law’ connoted the making 
of an application to the court to do something in execution which 
by law that court was competent to do. In order that an applica- 
tion should bé in accordance with law or'a step-in-aid of execution 
it is necessary that the application should be to the proper court, 
that it should fulfil the formalities required by law and should 
ask for such reliefs as the application was entitled to under the 
terms of the decree and was not opposed to any statutory enact- 
ment. i 

In Mangal Sen v. Baldeo Prasad? the respondents obtained a 
simple money decree on July 14, :1884,agaitist Mangal Sen. An 
application, dated September 22, 1887 was relied upon as a step- 
in-aid of execution which had the effect of making the application, 
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dated ° nee 4, 1890 within time. The Goeda dåted 
December ‘22, 1887 contained the following prayer:— 

“After notification’ by means of attachment of the movable 
property of which a list will hereafter be, filed, the decretal money 
may be realised. At present for the purpose of saving limitation 
this application is made owing to the Aelendant having become 
insolvent. 

Upon the very face of it, the application was not in accord- 
ance with law, no inventory of the property sought to be attached 
having beén detailed or set out in the application. The applica- 
tiom moreover stated that it was not intended to be an application 
for execution at all but was merely an, application for saving 
limitation. Now that Act 9 of 1871 had been repealed, this appli- 
cation could not be treated either ‘as in.accordance with law or as 
a step-in-aid of execution. Mahmood, J. observed: 

I conclude that the application was simply a nominal transac- 
tion and a fictitious ceremony for the purpose as the application 
expressly states, only of saving limitation. There was obviously 
no desire on the part of the decree-holder to enforce his rights by 
execution of the decree and the ‘application dated December 22, 
1887 was nothing more than dropping a letter into a post office 
box as if such a ceremonial could answer the purpose of the law 
in relation to the execution of the decree. 

The application was not in accordance with Section 235 of 
the Civil ‘Procedure Code. No relief was, claimed against the 
judgment-debtor. The learned Judge describes the character of 
the application as a nominal transaction and a fictitious ceremony 
in contradistinction to an application in accordance with law. In 
determining the question whether the application answered the 
requirements of law the court was competent to take into consi- 
deration the purpose expressly stated in the application itself. 

In Adhar Chandar Das v. Lal Mohan Das?” the question 
which arose was whether the applications dated June 6, 1890 = 
June $, 1893 were according to law. ` Maclean, C. J. ruled that “ 
accordante with law” did not mean that it must of necessity Der a 
successful application. He further observed that`the language of 
Article 179 ought not to be strained in favour.of a judgment- 
debtor who had not paid his just debt. Banerji, J., in the con- 
cluding portion of his judgment, observed: 

I do not think we should be doing right i in straining the law 
and in holding that an application made bona fide with the object 
of obtaining satisfaction of a decree should be held to be not in 
‘accordance with law merely because the court in which the appli- 

_ cation was made thought fit for some reas6n not td ‘allow the 

same. 
The bona fide nature of the transaction or otherwise was not 
an essential part of ‘the issues, which ‘called for determination— 
issues, wich have beep set out by the learned’ Judge at page 782. 
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cw. All that was probably meant bythe use of the word “bona fide” 
529 in the passage quoted above was, that the application was in due 
accord with the legal formalities and that the relief claimed was 

KayastHta such as the applicant was legally entitled to. It is not improbable ` 


Co: Tip that the word ‘bona fide’ crept ‘into the judgment unguardedly 


Srra Ram without any seriousness of purpose. ' 
Te In Gopal Chandar Manna vw. Goshain Das Kale*® the case 
wed hinged upon the determination of the question whether an appli- 
cation dated July 7, 1891 was in. accordance with law within the 
meaning of Article 179(4) of Schedule 2 of the Limitation Act.. 
It was conceded that the decree-holder was entitled to the exclu- 
sion of a certain period of time against some judgment-debtors 
under Section 14 of the Indian Limitation Act. Whether an 
application was or was not in accordance with law 
had to be determined with reference to the circumstances of each 
case; and while on the one hand an application must be in subs- 
tantial compliance with the law in order that it may be regarded 
as one coming within the meaning of Clause (4), on the other 
hand, it is not every informality that would vitiate an applica- 
tion and take it out of that clause. Were it otherwise, bona 
fide applications for execution would fail to save limitation owing 
to trivial defects of form,—a result which I do not think the 
legislature could have intended. 
The term ‘bona fide application’ evidently does not mean an 
application which is made with intent to immediate execution of 
the decree. What is intended to be laid down in this case is a 
proposition of law well settled and well understood that an appli- 
cation which is in substantial compliance with law ought not to 
be treated as a nullity if it contains certain errors or omissions, due 
to accident, inadvertance or hasty judgment. Maclean, C. J. 
insists upon the rule that the Article of the 2nd Schedule should 
be read according to the ordinary significance of the words used. 
The language of the Article is reasonably clear and, in my 
opinion, the safer course is to construe it according “to, the ordi- 
nary meaning of the words used. ' 
In Jawahar v. Kamini Debi” all that the Court held was that 
a proceeding to enforce a decree taken in a court which was errone- 
ously believed by the decree-holder to have jurisdiction was a bona 
fide proceeding within the terms of Section 14 of the Limitation 
Act. 





The aforesaid cases fall under the following four groups:— 
(1) Cases in which the decree-holder sought to exclude the 
o time occupied in execution proceedings in a court without juris- 
diction on the ground that he had prosecuted in good faith and 
with due diligence. These are cases in which Section 14 of the 
Limitation Act has been either applied or the principle of the Sec- 


tion been extended to execution proceedings. 
1I, L. R. 25 Cal. 594 ¿(F-B.) ° 
PI L. R. 28 All. 2389—1905 A. W. N. 263 
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z 8): Gies in d the. application for execution was not in 


strict conformity ‘with law either owing to the omission of certain 
particulars in the application for-execution itself; or to the omis- 
sion on the part of the decree-holder to take some necessary steps 
where the defects were immaterial and not attributable to any mala 
fides on the part of the decree-holder: In ‘such cases the defects 
were condoned and the appheghon treated as in accordance with 
law. - s 

-.(3) ‘Cases in which the derce bolde applied to a court which 
had no jurisdiction and -asked for a-relief to: which he was not 
entitled either under the.terms of the decree, or under some statu- 
tory enactment or the. application omitted some essential particu- 
lars as was required by the Code of. Civil Procedure or by any other 
enactment in force.. In such cases it-has been held that the appli- 
cation is.not in accordance with law and 

(4) Cases in’ which the decree-holder, aee applying for 
execution, either. failed -to-take some necessary step in furtherance 
of his-application or to rectify an error or omission which he had 
been ordered to amend or intimatéd to the ‘court that the object 
of his application was ‘not to execute the decree but simply to save 
time. In such cases it was held that such an application was not 
in accordance with law and did not save limitation. 

The aforesaid cases therefore do not support the view for 
which they were cited. . The only section ofthe Limitation Act in 
_ which due diligence or prosecution in good faith has been prescrib- 
ed by: the Legislatare-is Section 14. -In'none of the Articles of the 
Limitation-Act, the presence of bona fides or of a good faith has 
been required by the Legislature as one of the necessary ingredients 
for either the right of suit or the right of application. It ought 
not to be forgotten that the right to sue or the right to apply for 
execution is a suibstantive right. It cannot be hampered, restricted 
or taken away bya procedural statute like the Jaw. of limitation 
without *any express provision being made by the Legislature. 

Article 182 prescribes a period of three years with reference 
to certain decrees and is not confined 'to. decrees for money which 
carry, interest.; There. is absolutely, no: ambiguity in - ghe- text. 
As was held in re Income-Tax Commissioners v. Pemsel®®, 

if: the words of the, statute are in: themselves’ precise and’ un- 
os no more is necessary. than to -expound“these words in 
- their natural and ordinary sense, the words: themselves in such case 
best declaring the intention of the Legislature. |. 
It is ‘not ' permissible to read into the context words whi are 
not to,be found there. Where the application purporting to be 
for execution of a decree‘in: terms of - the relief available to the 
decree-holder under his decree has been -made in ‘proper form and 
to the proper court, the requirements-of ‘Article 182, Sub-section 


(5)- have Deen’ fully complied with.. An application for execution 
° © T1991] A. C. 534 at 543 
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evidently means an application which purports to be an applica- 
tion for the execution of a decree. -© The proposition ‘for’ in 
Clause (5) is descriptive of the naturé of the applications and 
governs the word ‘execution’. Applying to take step-in-aid of 
execution’ does not connote any: intention on the part of the 
applicant to take a step-in-aid of execution. It is submitted there- 
fore that the words ‘for execution’ in Article 182, Clause (5) do 
not mean ‘for the purpose of obtaining execution’ nor the words 
‘step-in-aid of execution’. mean ‘step taken for the purpose of 
obtaining execution’. No duty is cast upon the court to apply 
itself to the extremely difficult if not the impossible task of exa- 
mining the mind of the decree-holder to find out whether his in- 
tention was to obtain an immediate execution of his decree or to 
obtain a mere extension of time. In Halima Bibi v. Nishan Bibi" 
Tyrrell, J., in construing Article, 179(4) of Schedule 2 of the 
Limitation Act of 1877 made the following remarks: 
Each application is within three years from the preceding one. 
The present application is dated November 27, 1888. The judg- 
ment-debtors plead that though it is in accordance with law and 
` made to the proper court, still it is a bad application because all 
the previous motions displayed no bona fides or industry or dili- 
- gence. It cannot entertain this contention. The current of 
decisions of this Court for years has been to read the provisions 
of Article 179(4), Schedule TI of the Limitation Act as they 
-stand in the .Act, that is to say, to consider only whether the 


ay 


- „application was made in conformity with the procedure laid down . 


for such application in the Civil Procedure Code, and whether it 
was made to the proper court'and not to import into the consi- 
“deration of the question whether it is an application according to 
“law or not, considerations derived from subsequent conduct on 
the part of the decree-holder or of the court. i 
In Debi Das v. Umrao Singh? Mahmood, J. held that 
in computing the period of limitation prescribed by Clause (4) 
of Article 179 of the second Schedule of the Indian Limitation 
Act, no question of the bona fides of the previous application for 
execution arises. - 

I respectfully endorse the opinions indicated above, and hold 
that the aforesaid decisions lay down the correct rule of construc- 
tion. i < 
In Ruqaya Bibi v. Prag Tewari’ Sir Louis Stuart, C. J. and 
Raza, J. remarked as follows:— | . À 

We are unable to understand that the words ‘application in 
accordance with law to the proper court for execution’.can be 

‘held to refer *to anything more than what- they*state. In this 

. case the decree-holder certainly made the applications. He made 

_ them to the proper court. He made them for execution of the 

-decrees. The applications were in proper form and demanded the 
remedy to which he was entitled. We fail to understand why 
the court should examine ghe dectee-holder’s mind to know 
whether he really wished in his heart to obtain the satisfaction 


1 
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: Tor; which he asked or whether he did not, so wish. 

“Tt is not necessarily an act of bad faith. on the ware of the 
decree-holder if at the time-of applying for execution, his sole 
intention was merely to keep his decree alive. Where the judg- 
ment-debtor kas no property and no funds and has no expectations 
in the near future, the decree-holder cannot be expected to obtain 
an immediate fruit of his decree. All that he can do under the 
circumstances is to keep the decree alive in the hope of something 
more favourable turning up in future. A  decree-holder may 
succeed in allowing his interest to accumulate against the judg- 
ment-debtor. This, again, is not necessarily an act of bad faith 
on-the-part of the decree-holder. The’ judgment-debtor_has all 
this time the use of the money; and the decree-holder, in law and 
equity, is entitled to claim his interest. . If the terms relating to 
the payment of the interest are harsh, it is open to the judgment- 

. debtor to put an end to this trouble, by paying up the decretal 
amount. The interpretation which has-been, put upon Article 182 
cannot have the effect of indefinitely- prolonging the life of the 
decree. Indeed, .the Legislature has provided ample safeguards. 
The language of Article 182 (5) is similar to that of Article 179 (4) 
of Act 15 of 1877. .Column 1 of Article 179 describes the nature 
of the application as being one for the execution of a decree or 
order of any civil-court not provided for‘by Article 180 or by the 
Code ‘of ‘Civil. Procedure, Section 230. - Section 230 -of Act 10 of 

. 1877 provided that the maximum time for the executidn of a 

decree was 12 years. The above condition has been maintained 

in Article 182 of the Limitation Act (9 of 1908) and Section 48 

of.the Code of Civil Procedure (Act 5 of 1908). 


- My answer to the reference is therefore in the negative. If 
therefore a.decree-holder makes any’ application or takes a step 
mentioned in this third column of. Article 182 of ‘the Limitation 
Act, this is legally sufficient to keep his decree alive and to save 
limitation, no enquiry into the question whether the decree-holder 
had a bona fide intention to proceed. with his right to have execu- 
tion being either necessary" or. permissible, 


“NIAMATULLAH, J—The question. referred to this Fall Bench 

is as follows:— 
If a decree-holder makes - -any P or takes any step 
',  mentioned’in the third colunin of ‘Article 182 of the Limitation 
' * Act, will such step be ineffectual:to keep his decree alive and 
«to save - jimitation, unless he can satisfy the court that he took 
-such stép or instituted such proceedings with a genuine intention 
of obtaining execution of his’ decree.if reasonably possible, and 
“that he did not abandon such proceedings, except upon a genuine 
. belief that it wold not be reasonably posable to obtain execu- 

tion. 

_ The circumstances which led to the Seas may be briefly 
reapitulated: | The appellant before the Division Bench was the 
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decree-holder, Kayastha Company Limited, whose application 
dated January 6, 1925 for execution of a decree passed as far back. 
as February 24, 1916 was dismissed as time-barred by the Subordi- 
nate Judge of Gorakhpur on appeal from the order of a munsif 
of that district. The decree-holder avoids the bar of limitation by 
relying, in the alternative, on two proceedings that were taken 
subsequent to the date of the decree and a previous application for 
execution by the decree-holder to be referred to hereafter. The 
first was taken by one Miss Chatterji, an attaching creditor, who 
applied on July 23, 1918 for execution of the decree by sale of 
ancestral and revenue paying property of the judgment-debtor. 
Execution proceedings had to be transferred to the collector under 
Schedule 111, Civil Procedure Code, which was accordingly done 
by an order dated December 10, 1918. The collector continued 
the execution proceedings till April 23, 1920 when he returned 
the case to the civil court. Why the proceedings before him were 
infructuous does not appear and is not material for the purposes 
of this case. The second was taken by one Raghunath Prasad to 
whom the decree-holder assigned his rights under the decree on 
December’ 9, 1917, subsequent to the attachment of the decree by 
Miss Chatterji. Raghunath Prasad applied on February 13, 1919 
to the court which passed the decree, for execution thereof, but 
the application was dismissed in default of appearance.” Raghu- 
nath Prasad re-transferred to the Kayastha Company Limited, the 
original decree-holders, the ‘rights that had passed to him by assign- 
ment. The decree-holder once more appeared on the scene and 
applied on January 10, 1921 for execution of his decree. Notice 
required by Section 48, Civil Procedure Code was ordered to be 
issued on February 7, 1921 but the application for execution was 
dismissed on March 18, 1922 for want of prosecution. The last 
application for execution was made'on January 6, 1925 as to which 
the question is whether it is barred by limitation, ‘The Division 
Bench has held that Miss Chatterji’s application dated July 23, 
1918 gives a fresh start of limitation and that the period during 
which the execution proceedings were pending before the collector 
should be excluded under Paragraph 11(3), Schedule III, Civil 
Procedure Code. This being so, the application for execution dated 
January 10, 1222 was held to be within three years from the appli- 
cation (Miss Chatterji’s) dated July 23, 1918 and would save limi- 
tation for the last application, dated January 6, 1925, provided it be 
regarded as one ‘in accordance with law’ and made for execution 
of decree’.: It was contended by: the respondent that it should 
not be regarded as such, because it was not a bona fide application 
made for the purpose of obtaining satisfaction of the decree but 
was made only to obtain an extension of time. ‘The second and 
the alternative case of the decreesholder,*based on the proceedings 
taken by Raghunath Prasad, had the same complication, as the 
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respondent urged that his application, dated February 13, 1919, 
like the decree-holder’s application, dated January 10, 1922, was 


not-a bona fide application. The contention was sought to be sup- 


ported on the authority of Sheo Prasad v. Naraini. Bai. On the 
facts of that case, the actual decision arrived at may be correct and 
could have been based on the ground that the application, from 
which limitation was to’be.computed, was not made to a proper 
court; but, as it stands, it rests on the. wider ground, viz., that such 
application was not proved to. have been made in good faith and 
could not, for that reason, give.a fresh start to limitation. The 
learned Judges who have made the present reference were not dis- 
posed to agree with this view of Article 182(5) of the Limitation 
ka They have accordingly referred the question already men- 
tioned for decision by a Full Bench. 
The period of three years provided for by Article 182 can be 
computed (inter alia) from 


the date of applying in accordance with- tas to the proper court 


-for execution, or to take some. oe: of execution of the 
decree, 


The language employed by the Legislature, i in enacting Article 
182 (5). quoted above does not ex. facie require any enquiry relating 
to the motive or intention of the person applying for execution or 
for some step-in-aid of execution and requires merely that it should 
be in conformity with the law governing such applications, con- 
tain,a prayér for the decree being executed and.be presented to 
a proper court. The learned Judges who decided the case Sheo 
Prasad w. Naraini Bai™®, however, seem to think that no application, 
otherwise in-accordance with law and presented to a proper court, 
can be regarded as such to save limitation unless the object béhind 
the application was -to obtain „satisfaction of ‘the. decree. They 
obserye (at page 470) that 
on ‘general principles it. would seem clear that the legislature when 
it_used’ the phrases ‘application for execution’ and ‘step-in-aid of 
execution’ had in, mind a bona fide intention on the part of the 
decree-holder to proceed with his right to have execution. It 
_does not seem possible that the legislature should haveeever con- 
templated an indefinite ‘period being added to the life of a decree 
by permittirig a decree-holder to take colourahle.  §teps in a very 
thinly disguised pretence of a ‘desire to obtain execution when he 
really did not want execution at all, but only wanted to secure 

>- +a further period of limitation during which „the amount of decree 

might gb on increasing. 

They founded their view, to a large extent, -où the words 
‘for’ execution’ which, they think, signify that the application 
should have for its object a genuine desiré to obtain satisfaction of 
the decree; and should not, be a mere device to-obtain an extension 
of time for a future- applicatidh.. With- the utmost respect, I 
would point, out that the words, ‘for execution’ “or take a step- 
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in-aid of execution’ are merely descriptive of the application with 
reference to its contents especially the relief asked for therein. 
Schedule I of the Indian Limitation Act abounds in expressions of 
that kind, e.g., ‘suit for possession’, suit for redemption, suit for 
declaration, etc. and ‘application for rehearing’ (Article 169), 
‘application for leave to appeal’ (Article 170), ‘application for 
review’ (Article 173) etc. A suit for declaration is nonetheless 
a suit for declaration because the plaintiff’s object in instituting 
it is to obtain stay of an auction sale of the property in dispute— 
a case of common occurrence—nor does an application for review 
of a judgment ceases to be such if the applicant had some ulterior 
object in making it. i 

Similarly an application canbe described only as one for 
execution if it prays for execution. Its description or name can 
not be different if the underlying object is different from what 
appears on the face of it. It is clear to me that the word ‘for’ 
in Article 182(5) as in many other Articles is indicative, not of 
the real intention of the person making the application, but of 
that declared in the application. 


As for the general principle’ to which reference has been 


‘made in the passage quoted I need:only refer to Section 48, Civil 


Procedure Code, which limits the life of a decree to twelve years. 
It is not now possible for a- decree-holder to have, by making 
successive applications for execution, an indefinite period being 
added to the life of a decree, as was the case when Jackson, J. 
referred to it (at page 513) in making reference to a Full Bench 
in Eshan Chander Bosé v. Prannath Nag’. The legislature has 
since minimised the possible abuse’ of fresh start being given by 
successive applications for execution by enacting Section 230, Civil 
Procedure Code (Act X of 1877) which was replaced by Sec- 
tion 230 of the Civil Procedure Code of 1882 corsesponding 
to which we now have Section 48, Civil Procedure Code of 
1908. It will be remembered that cases decided under the Civil 
Procedure Code of 1882 enabled the decree-holders in certain cases 
to obtain a longer period than twelve-years when an application 
for execution and attachment of property in pursuance thereof 
had been made before the expiry of twelve years but the applica- 
tion was disrffissed, attachment being maintained expressly or 
impliedly. In such cases it was repeatedly held that an applica- 
tion made after the expiry of twelve years from the date of decree 
for sale of property*under a subsisting attachment wes not barred 
by Section 230 (now Section 48)’ of the Civil Procedure Code. 
This practice has been put an end to by enactment in 1908 of 
Order 21, Rule 57 corresponding to which there was no provision 
in earlier cases and under which attachmgnt is*automatically with- 
drawn with the dismissal of aplication for execution, and the 
twelve years’ rule contained in Section 48, Civil Procedure Code 
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© can be rigorously enforced against a decree-holder. Apart from 
the possibility of a decree-holder abusing the power to obtain 
extension -of time by making successive infructuous applications 
to pile up interest on the principal decretal amount no other ob- 
jection on the score of ‘general principles’ has been suggested. 
The period of twelve years within which he must obtain satisfac- 
tion of his decree is not unduly long. Interest subsequent to the 
decrée is, in’ generality of ‘cases, fixed- at a low’ rate and is seldom 
compoundable. It is always open to a judgment-debtor to check- 
mate the desire of the. decree-holder to swell his decretal amount 


by making. payment. There is no reason why ' on general princi- 


ples’ the decree-holder is to be penalised’ in the interest of a de- 
faulting judgment-debtor and should not,be allowed to wait for 
a more.favourable future occasion to recover his money.. In many 
cases it is to the benefit of the latter that drastic steps should not 
be taken by a decree-holder to obtain prompt satisfaction of the 
decree. 

The history of the: enactment contitiad in Article 182(5) 
and-the case-law bearing~on it do not, in-my opinion, support the 
view implied in the passage already quoted from the judgment in 
the case of Sheo Prasad v. Naraini Bai? and I-shall proceed to 
notice the authorities relied on therein. 

Section 20° of Act XIV of 1859, which contains the earliest 
law o on ‘the subject, is in the following terms:— 

- -No process of execution shall issue from any court not esta- 
“plished by Royal Charter to enforce any judgment, decree, or 
- order of such court, unless some proceeding shall have been taken 

‘ to enforce such judgment, decree or order or to keep the same in 


` force within -three years next preceding ‘the application for such 
execution. -` 


“While this enactnient was in force, no question could possibly 
arise as to whether proceedings ostensibly taken to enforce the 
decree or drder were in reality taken to obtain a fresh start of limi- 
tation as the section itself made it permissible for the holder of a 
decree to obtain extension of time by avowedly taking proceedings 

“to keep the same in force”. In cases.decided under this statute 
the bona fides of a decree-holder were referred to in condenation of 
an error on his part in-taking certain proceedings ‘and to invoke 
the aid of. Section 14 which, as the corresponding gection of the 
present, Limitation Act does, excluded the time during which 


the claimant . . . . shall have been éngaged in prosecuting a suit 
„upon the.same cause of action... .. bona fide and with due dili- 
‘gence, 7 


-It should ‘be, ed ‘che Section ia quoted applies, in terms, 
only. to-suits, but their Lordships of the Privy Council extended its 
principle to erreukion proceedings presumably c on general equitable 
grounds. _ 

The first case decid by fit tribunal is r Dhiraj 
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* Mabtab Chand Bahadur, Maharaja of Burdwan v. Bulram Singh 


Baboo* in which it was held that ` 
so long as an actual bona fide contest is going on in Court 
between a decree-holder and’ the judgment-debtor as to the 
judgment, there is a pending “proceeding” within Section 20 of 
Act XIV of 1859, and the period of limitation must be computed 
from the Court’s decision. 

This was followed in Roy Dhunput Singh v. Mudbamotee 

Dabia' where ; ' 
an execution sale was stayed by consent for two months, and the 
execution suit was struck off the file. During such period the 
execution-creditor applied to the court to restore his execution 
suit, and to pay to him certain monies in depòsit in court to the 
credit of the judgment-debtor in another suit and alleged that he 
(the -execution-creditor) had attached them; but it turned out 
that he had attached them in another suit. Held, the applica- 
tion being bona fide, the period of limitation began to run from 
the date of the disposal of the application by the court. 

The ratio decidendi of these cases clearly is that even mistaken 
but bona fide proceedings to enforce the decree saved limitation. 
They can be no authority for the converse proposition that pro- 
ceedings in conformity with law in every respect are of no avail 
if the intention of the applicant was merely to give a fresh lease 
of life to his decree and in that sense not bona fide. Their Lord- 
ships observed at page 32: 

Then assuming it to be a bona fide proceeding which fell in 

_ consequence of that mistake, their Lordships think that the 

“original petition was a proceeding to enforce the judgment, and 

to haye execution of it; that it; was a continuing proceeding duly 
prosecuted by the appellant, up to the time of the report, and 
further up to the time when the judgment'was finally given, and 
that during the whole of such: pendency, the decree-holder must 
be considered as going on with one and the same proceeding. 
Their Lordships do not consider that the fact that itewas in the 
end abortive, takes from it the character of a proceeding to en- 
force the decree. The consequence will be that May 12, 1866, 
when the petition was dismissed, is the date from which the three 
years ought to commence to run. 

Section 14 is not referred to in'any of these cases but in a later 
case, Hira Lal v. Badri Das*, which follows the second, Section 14 
was expresslygreferred to and the principle underlying it was 
applied to execution proceedings. Their Lordships say at page 


There can ke no doubt that! the applications tqand orders of 
the Subordinate Judge, if he had had jurisdiction, would have been 
sufficient to prevent the. operation of the” statute of -limitations, 
and their Lordships are of opinion that, under the circumstances 
of the case, they had that effect, even if he had no jurisdiction. 
Section 14 of Act XIV of 1859 enacts. » 

(Section 14 is quoted in full). 

: aS Beng. LR. 611 i . 
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Their Lordships proceed (page 797): ý Ovn 
It was, therefore, the object of the legislature, at ik with 1929 


regard to the limitation for the commencement of a suit, to eE 
exclude the time during which a party to.the suit may have been KayastHa 
litigating, bona fide and with due diligence, before a Judge whom Co. Lp. 
he may suppose to have had jurisdiction. The question is, Srra Ram 
whether the same principle may not be applied’ to the construction ~ __. 
of Section 20 of Act XIV of 1859 with regard to executions. Nismat- 
After quoting Section 20 they continue to lay down that ed; 
The Act does not say some proceeding in a court having juris- 
diction, and their Lordships are of opinion that a proceeding taken 
bona fide and. with due diligence before a Judge whom the party 
bona fide believes, though erroneously, to have jurisdiction, 
specially when the Judge himself also supposes that he has juris- 
diction, deals with the case accordingly, is a proceeding to en- 
force the decree within the meaning of Section 20. In this case 
the Subordinate Judge did believe he had jurisdiction. Applica- 
tions were made to him and he: made orders which would, if he 
had had jurisdiction, have been proceedings within the 
period of limitation. If ‘the. judgment-debtors had ap- 
peared before the Subordinate Judge, and had objected to 
his jurisdiction, he must have decided whether he had 
jurisdiction or not; and if had decided that he had 
jurisdiction, even though he had not, the proceedings would have 
been proceedings within the meaning of Section 20. They ought 
equally to be so, though the judgment-debtors did not appear or 
object to the jurisdiction. 
Apart from Section 14, Section 20, Limitation Act, XIV of 
1859, is so differently worded from the corresponding provisions 
in Acts of 1871, 1877-and 1908 that the question of bona fides 
might well have arisen in cases governed by the former enactment 
according to which limitation could be counted from any point 
of time, during the whole proceeding, beginning with the appli- 
cation of she decree-holder and ending with the’ final order of the 
court terminating them, and was not to run only from the date 
of the ‘application for execution’ or ‘for some step-in-aid of execu- 
tion’ as now. In the former case the whole period of pendency of 
the proceedings was to be excluded from the computation of limi- 
tation.. The ‘proceeding’ contemplated by Section 20 of “Act XIV 
of 1859 included not only the action: of the applicant but also. 
of the court. Section 20 of Act XIV of 1859 was“nterpreted by 
their Lordships as providing for execution proceedings what Sec- 
tion 14 of that Act did for suits, It is highly significant that Sec- 
tion 14, Limitation Act XIV of 1877, made its provisions applic- 
able to execution proceedings inasmuch as it provided that 
in: computing the period of limitation prescribed for any appli- 
cation, the time during which the applicant has been making an- 
other application for the same relief, shall be excluded, where the 
. last mentioned application i is made in good faith to a court which 
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from defect of jurisdiction, or other cause of a like nature, is 
unable to grant it. : 

It should be mentioned here that Article 179 of this Act 
allows limitation to be reckoned only from the date of the applica- 
tion and not from any stage of the proceedings. 

In Act IX of 1871 the schedule of limitation follows the same 
arrangement as the Act of 1877 or the present Act. Article 167 
runs thus:— - 


The execution of a decree of any civil court not provided for 
by Article 169 .... The date of applying to the Court to 
enforce or keep in force, the decree or order, or . . . . the date 
of issuing a notice under the Code of Civil Procedure, Section 216. 


It is to be observed that it was possible while that Act was in 
force, to apply merely for keeping the decree in force. 

In an illuminating judgment delivered by Markby, J. a Bench 
of the Calcutta High Court interpreted, in Rohinee Nundan 
Mitter v. Bhagwan Chunder Roy, Article 169 of Act 
IX of 1871 as excluding an inquiry into the bona fides of the 
applicant. Referring to that part of Article 167 which allows 
limitation to be reckoned from the date of notice issued under 
Section 216, Civil Procedure Code, the learned Judges argue: 


Now we think it is clear from that paragraph that the date of 
issuing a notice is an absolute date from which’ the time is to be 
reckoned without any reference to the question of bona fides. 
There is not a single word in that paragraph upon which the 
consideration of the (so called) bona fides of the application are 
possibly to be imported. If that is so, we think (reverting to the 
paragraph which we have to interpret) that it must be so in this 
case also. It is pointed out in the Full Bench decision of Sir 
Barnes Peacock that issue of the notice is a proceeding, and it is 
a proceeding which would be sufficient to keep the decree alive, 
if it follows upon a bona fide application, for it will then be a 
proceeding in furtherance of the application previougly made to 
enforce the decree. But, on the other hand, if it only follows 
upon an application which is merely colourable, then within the 
principle of that decision it would be no proceeding at all. It 
would be hardly possible, however, to suppose that the legislature 
shquld have intended that an application which was merely 
colourable should not keep alive the decree and that a notice 
following that application, which would be in no way better, 
should Wep the decree alive. 


Not long afterwards, a reference was made to a Full Bench 
of the Calcutta High Court by two other learned Judges of that 
Court who entertained doubts regarding the correcfhess of the 
view propounded by Markby, J.. In his referring order Jackson, 
J., commenting on the case of Rohinee Nundan Mitter v. Bhug- 
wan Chunder Roy", pointed out that: 

If that be a true construction of the*Act, it’ would follow 
that a plaintiff who obtains*a decree for a sum of money with 
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interest, perhaps at a larger rate, say, on January 1, 1870, may 
put in an application on January 1, 1873; another, on January 
1; 1876; and so on but taking care only to renew applications 
once in three years without taking any further step whatever, 
without any intention to obtain satisfaction of his decree at the 
end of three years, and he would be entitled to recover the princi- 
pal sum and the accumulated interest thereon at that larger rate 
after the lapse of, say, 20 or 30 years. 
The ruling of the Full Bench is reported in Phak Chunder 
Bose v. Prannath Nag’ and upheld the view of Markby, J. After 
quoting Article 167, Couch, C. J., who delivered the judgment 
of the Court, remarked:— 
. These words clearly give to the person who has a decree the 
_power,, so far, as regards the Law of Limitation, of applying for 
the execution of it within three years from its date, or within 
three years from the date of the application to the court to en- 
force or keep it in force. There is no restriction as to the second 
or third, or any subsequent, application. So far then as regards 
this Act the decree-holder is not restricted. All that appears 
necessary for him to do is to take care that the application is 
within three years from the date of applying to enforce the 
decree or keep it in force; and he is at liberty within three years 
‘from that date to apply again for execution. 
In concluding his remarks the learned Chief Justice expressed 
the opinion that 


: this was not a satisfactory state of law .... because it may enable 
a decree-holder to keep the decree alive ‘for very many years 
when he ought not to be allowed to do so. 

Due note of these judicial dicta was takeri by the Legislature 
three years later when in 1877 the Code of Civil Procedure and 
the Limitation Act were recast and resulted in the passing of Act 
X of 1877, Civil Procedure Code and Act XV of 1877 (Limitation 
Act). -They throw .a flood of light on the question we have to 
consider, On the one hand the following new provision was in- 
serted in Section 230, Civil Procedure Code (Act X of 1877) 
viz., 


Where an application to execute a decree for the payment of 
money or' delivery of other property has been made? under this 
Section and granted, no subsequent application to execute the same 
decree shall be granted unless the court is satisfieg that on the last 
preceding application due diligence was used to procure complete 
satisfaction of the decree; and the order of the court granting 

` any such subsequent application shall be conclusive evidence that 
due dfligence was used to procure such satisfaction. 

And no such subsequent application shall be granted after the 
expiration of 12 years from any of the following dates (viz.) 

(a) the date of the decree otight to be enforced or of the 
decree (if any) on appeal affirming the same ‘or 

(b) where the d&cree oreany subsequent order directs the pay- 

. ment of money or the delivery of property by instalrhents, the 
date of the default’ in paying or delivering the instalmeng in res- 
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pect of which the applicant. seeks to enforce the decree. 

On the other hand the language which had been employed 
by the Limitation Act EX of 1871 was somewhat altered to 
clarify the intention of the Legislature without introducing any 
expression like ‘good faith’ or ‘bona fide’ as would ‘otherwise be 
expected in view of the previous judicial decisions. The relevant 
part of Article 179’ of Act XV of 1877 is as follows:— 

_ For the execution of a decree or order of any Civil Court not 
provided for by No. 180 or by the Code of Civil Procedure, 
Section 230. A 

(4) .... the date of applying in accordance with law to the 
proper Court for execution, or to take some step-in-aid of execu- 

- tion of the decree or order, or ! 

(5) =»... the date of issuing a notice under the Code of Civil 
Procedure, Section 248. i 

Unlike Section 20 of Act XIV of 1859, under which the 
whole period occupied by the proceeding for execution could be 
excluded, the Limitation Act XV of 1877 made time to run from 
the date of the initial application and the time occupied .by pro- 
ceedings that followed it could notibe excluded under the Article . 
itself. It is noteworthy that Section 14 was by this Act extend- 
ed to applications to which the corresponding Section 14 of Act 
XIV of 1859 did not extend and therefore the whole period sub- 
sequent to the date of the application till its dismissal could be 
excluded only under Section 14 on proof of due diligence and good 
faith. am 8 

Placing Section 230, Civil Procedure Code (Act X of 1877) 
and Article 179 of the Limitation ‘Act (Act XV of 1877) (the 
former received the sanction of the ‘Governor-General in Council 
on March 30, 1877 and the latter less than six months afterwards 
on July .19, 1877) in juxtaposition, it is proved to demonstration 
that the requirement of ‘bona fides’ or ‘due diligence’, was not 
implied in Article 179 of the Limitation Act (XV of 1877) and 
was. meant to be covered only by Section 230 of the Civil Pro- 
cedure Code (Act X of 1877). While these enactments were in 
force, it could not possibly be contended that the words “in 
accordance with law”, “application for execution”, “application 
for some step-in-aid of execution”! meant that such application 
should have been made with a genuine intention .of obtaining 
satisfaction of the decree.‘ It should be noted that “an applica- 
tion merely to keep the decree in force” could no longer give a 
fresh ‘start to limitation. Nothing ‘short of an applisation pray- 
ing for execution or, for some step-in-aid of execution would be 
efficacious. As to whether such application was ‘bona fide’ was 
not part of the rule of limitation contained in Article 179 (Act 
XV of 1877) but was to. be established in terms of the rule con- 
tained. in Section 230 of the Code®of Civil Procedure (Act X of 
1877). °° s - 
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When Act XIV of 1882 was passed the rule contained in Sec- 
tion 230 of the Code of Civil Procedure (Act X of 1877) was 
materially altered and made to run in the new Act'as follows:— 

Where an application to execute a decree for the payment of 
money or delivery, of other property has been made under this 
Séction and granted, no subsequent application to execute the 
same decree shall be granted after the expiration of twelve years 
from any of the following dates’ (viz.) > 

(a) the date of the decree sought to be'enforced or of the 
decree. (if any on appeal affirming ‘the same) or 

ı (b) where the decree or any subsequent order directs any 

payment of money or the delivery.of any property, to be made at 
a certain date the date of the default in making the payment or 
delivering the. property in respect of which the applicant seeks 

, to enforce the decree. 

Article 179 of the Limitation Act (XV of 1877) was left 
intact. Inspite of the amendment of the rule in Section 230, 
Civil Procedure Code the former could have no other meaning 
than what it previously did, the wording of Article 179 remaining 
as before. It is clear to my mind that on the one-hand the Limi- 
tation Act conferred an unqualified right on the decree-holder to 
apply for execution within three years from the date of a previous 
application for execution or for step-in-aid of. execution it was 
made the province of the Code of Civil Procedure to prescribe 
limitations ‘and conditions to which the right was subject. Such 
limitations and conditions were more stringent upider the Civil 
Procedure Code of 1877 than under that of 1882. 

In 1908 the Code of Civil Procedure and the Limitation Act 
were taken in hand by the Legislature together and the law in this 
respect, as it was in 1882, was retained in its entirety. 


From what has been shown above it follows that whatever 
could be said of Section 20 of the Limitation Act (XIV of 1859) 
of which ,the language was different and was not qualified or con- 
trolled by any provision in the Code of Civil , Procedure, that 
could overlap the Limitation Act if Article 20 was interpreted to 
imply the requirement of proof of good faith in making a pre- 
vious application for execution. Since the enactment of the Civil 
Procedure Codeand the Limitation Act.in 1877, Section 230 of 
the former would overlap the latter if Article 179 were taken to 
imply the r requirement of proof of good faith in making a previous 
application for.execution or step-in-aid of execution. 


Turning So the case- -law which followed the repeal of the 
Limitation Act (XIV of 1859) we can find no decision, before 
the case of, Sheo Prasad v. Naraini Bai”? in which it might have 
been held that, the decree-holder should establish: that the:previous 
application from .whigh he desires ‘to reckon ‘his ‘limitation was 
made -bona fide with the real-int@ntion of obtaining satisfaction 
of Iris decree and not with the sole purpose of obtaining extension 
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of time in which case it could not be considered as an application 
‘in accordance with law’. I have.already commented on the two 
cases reported in 22 W. R. and need not repeat in this connec- 
tion what I have already said about them. I have also referred to 
the case of Hira Lal v. Badri Das? pointing out that the question 
there was complicated by the application of Section 14 of Act XIV 
of 1859. In other later cases likewise wherever proof of ‘good 
faith’, bona fide, or ‘due diligence’ was insisted on, the aid of Sec- 
tion 14 of the Limitation Act had been invoked for obtaining 
the exclusion of the whole period during which certain proceed- 
ings remained pending before a court not having jurisdiction and 
wherever the case was free from such complication no objection 
as to good faith was raised, and, if raised, it was repelled. 
© In Mungul Pershad Dichit v: Girija Kant Lahiri’ their Lord- 
ships cleared the ground by ruling at the outset that the case was 
governed by the Limitation Act (XIV of 1859) and not by that 
of 1871 (page 61). Then they proceeded to hold that 
It was scarcely contended in the argument before their Lord- 
ships, that the application of September 2, 1877 was barred, 
‘if the case is governed by Section 20, Act XIV of 1859. It was 
within three years from the date of the service of the notice on 
September 23, 1874, which was a proceeding within the meaning 
of the last mentioned section, also within three years from the 


date of the petition of October 8, 1874, and of the order of the 
same date made thereon. 


Then follows the passage that 


In the face of the application of the judgment-debtor made 
from time to time to stay the sale of property which had been 
attached, it cannot be presumed that the decree was ever satisfied, 
nor was there any finding òf either of the courts below that the 
several proceedings were not! bona fide for the purpose of en- 
forcing the decree or of keeping it in force. 

This case is of the same category as the three Privy Council 
cases already noted by me and can be no authority on questions 
arising after Act XIV of 1859 ceased to be law. 


The case of Chattar v. Newal Singh? decided that where an 
application asks for what the Court had no jurisdiction to grant, 
it is not one in accordance with law. No question as to good : 
faith was either raised or decided. In fact no such words occur 
in the judgment. 

In Halima Bibi v. Nishan Bibi’ Tyrrell, J. held that 


In applying’ Article 179, ‘Section 11 of the™Limitation Act 
(XV of 1877), the only questions are whether the former appli- 
¿cation for execution or for!a step-in-aid of execution was in 
accordance with law and made to the proper Court; and the 
Court has not to consider whether such application displayed 
bona fides or industry or diligence, &s by payment of the necessary 
* process-fee, 


An Debi Das v. Umrao Singh’ Mahmood, J. held that 


° 
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in computing the period of limitation prescribed by Clause (4) of 
. Article’ 179 of the Second Schedule of the Indian Limitation 
. Act. no- question of the bona fides of the previous application for 
execution arises. 

In Mangul Sen v. Baldeo Prasad? the application from which 
time was sought to be reckoned contained the prayer 

After notification by means of attachment of the movable 
property, of which a list will hereafter be filed, the decretal 
money may be realised. At present for the purpose of saving 
limitation this application is made owing to the defendant having 

‘+ become insolvent. . 

“It should be borne in mind that since the passing of Act XV 
of 1877 an application praying not for execution of decree but 
for keeping it in force could not give a fresh start of limitation. 
The decision, therefore, was in perfect accotd with the law, in 
holding that the application could not be interpreted as one con- 
taining a prayer for execution. 

In Adhar Chandra Dass v. Lal Mohan Das” the application 
from which limitation was sought to be reckoned was one for 
execution and for substitution of names of the heirs of the deceased 
judgment-debtor and had been made when the decree was under 
attachment in execution of another decree. It was dismissed on 
the ground that no execution could issue while. the attachment 
of the decree subsisted.. It washeld that the applitation was one 
in accordance with law to take a step-in-aid.of execution, even 
though it could not be entertained as an application for execution 
because it also prayed for substitution which was a step-in-aid of 
execution. , After doceni certain cases Banerji, J. concluded 
that 

None of- fies cases is in point; and I do not think we should 
be doing right in straining the law and in holding that an appli- 
cation made bona fide with the object of obtaining satisfaction 
of a decree should be held to be not in accordance with law, 
merely because the Court in which the application was made 
thought fit, for some reason, not to allow the same. 

The words ‘good. faith’ occurring in this passage were used in 
passing and were not intended to be part of any rule there recog- 
nised. The case of Gopal Chunder Manna v. Goshain Das Kalet 
and that of Jawahar v. Kamini Debi”? in which Section 14, Indian 
Limitation Act, was pleaded do not lay down anything relevant to 
the subject with which we are concerned. . - 

I have discussed most of the cases, including those referred to 
in the judgmgnt.of Sheo Prasad v. Naraini Bai, decided before it, 
some of which do not find a mention in it. During the last three 
years that it has held the field in these provinces it.has not remained 
unchallenged and was expressly dissented from by a Bench of the 
Oudh Chief Court jn Rugaya Bibi v. Prag Tewari in which 
Stuart, C. J. and Ke J. Beld tha an application to be “in accord- 
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Cw ance ids law? peel only eee with the formalities laid down 
isz) by the Civil Procedure Code and Ino inquiry as to the bona, fides 


of the applicant is contemplated by Article 182 of the Limitation 
KAYASTHA Act. 
Go: ET For the reasons stated above I would answer the reference in 


Stra Ram the negative as follows:— 

Nii: A decree-holder or a person applying for execution of a decree 
ullah, J. is not called upon to satisfy the Court that a previous application 
for execution or'for some step-in-aid of execution, from which he 
seeks to reckon the period of limitation for his next application, 
had been made ‘with a genuine intention of obtaining execution 
of his decree if reasonably possible and that he did not abandon 
the proceedings except upon a genuine belief that it would not be 

reasonably possible to obtain execution’. 
BY THE Court—The | answer to the question referred is in 
the negative. i \ 
Reference answered in the negative 








i 
i 











Gye 0o ` BAIJNATH (Defendant) 
1929 “ versus 
i DHANI RAM; (Plaintiff) * 
April 26 Cy il Procedure Code, Sec.,96—Parties agreeing to abide by courts deci- 
Murra, J; sion—Finality of decision—No | | appeal—Court-Fees Act (VII of 
NIAMAT- 1870), Séc. 12—Deficiency in. .court-fee paid in court below dis- 
vuan, J. = covered in High Court—How to enforce payment. 


Where the parties agreed that the munsif before whom the suit 
~- was, should decide the case after hearing certain documentary 
evidence and making an inspection of the locality, but on the case 
being decided’ by, the munsif, defendant filed an appeal before the 
- _ District Judge, beld, that the ‘parties had constituted the munsif 
an arbitrator and no appeal lay from what was virtually an order. 
Where it was, discovered in second appeal that the plaintiff- 
iondan had nọt paid suffiċient court-fee in the cowrt below 
and although he had been called upon to make good the deficiency, 
he had not done it, keld, that! one of the ways that was open to 
the court of enforcing payment was not to hear the counsel for 

the respondent i in second appeal. 
Mohan Lal v. Nand Kishore, 1. L. R. 28 All. 270=2 A. L. J. 

R. 839 referred to. 

SECOND APPEAU from a dates of E. Benner Eso., District 
Judge of Agra, confirming a- dere of Mr. Y. S. GAHLAUT, 
Munsif. 

B. Malik and° Biubwa Prasad for the appeffant. 

S. C. Das for the respondent. 

' The judgment of the Court was delivered by 

Mukerji, J. ' | Muxeryr, J.—This is a second appeal by one who was the 
defendant i in the suit. ‘The parties to ,the suit, at one stage of it, 
: pe OPS A. 12i of 1927 ` 
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agreed that the learned Munsif .before whom the suit was, should 
decide the case, after hearing certain documentary evidence and 
making an inspection of the locality. They agreed that they 
would accept the decision of the learned Munsif. On the case 
being decided by the Munsif, an appeal was filed by the defendant 
before the learned District Judge. The District Judge held that 
the parties liad constituted the Munsif an arbitrator and no 
appeal lay from what was virtually an order. In this view, the 
learned Judge dismissed the appeal. In this second appeal, the 
view of the learned District Judge has been contested. 

We are of opinion that the view of the learned District 
Judge is correct and we dismiss this appeal. 

On the question of costs, we are of opinion, that the res- 
pondent should not have any. We have refused to hear the learned 
counsel for the respondent. The reason was this. It was reported 
that there was a deficiency in the court-fee paid by the plaintiff- 
respondent in the court of first instance. The respondent was 
called upon to make good the deficiency, but he has not done it. 
The learned counsel for the respondent has urged that the only 
consequence of the non-payment of the court-fee by his client 
should be that this Court will refuse to “issue the decree” in his 
favour till he makes good the deficiency. The learned counsel 
relies on the Full Bench case of Mohan Lal v. Nand Kishore. In 
that case, the question was whether the respondent, who had 
failed to make good the deficiency, should have his appeal before 
the lower appellaté court (which had succeeded) dismissed or 
whether there was some other remedy to compel him to make 
good the deficiency. All that the learned Judges held was that 
_the procedure of dismissing the respondent’s appeal before the 
lower appellate court was not a right procedure, and that the 
proper thing to do would be to 

stdy issuing the decree in favour of the respondent, if such 
should be passed, until such time as the additional court-fee due 
by him may be paid. 
As we read the judgment, the learned Judges never indicated 
that this was the only way of bringing pressure.on the respondent 
to make good the deficiency. The Court Fees Act does not 
provide any means by which the deficiency in court-fee can be 
realised. The courts have always taken it upon ‘themselves to 
realise it’ by such lawful means as might be open to them. One 
of us, and the learned Chief Justice, sitting together, have, more 
than once, heft that one of the ways that was open to the court 
of enforcing payment would be not to hear the counsel for the 
respondent, who was in contempt. , We followed this procedure 
and refused to hear the respondent’s counsel in second appeal. 
In the result, thé appeal is dismissed but without costs. 


Y. L. R. 28 AlL re AL J. R. 839 
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MOOLA (Plaintiff) 
j ' VETSUS 
BHURIYA AND ANOTHER (Defendants) * 
Agra Tenancy Act (II of 1901), Secs. 95 and 167—Suit for declaration 
that plaintiff as the adopted son;of deceased occupancy tenant was 
mm possession—Joining iwo reliefs in plaint, obtainable from courts 
of different jurisdiction—Effect: of—Essential object of plaintiff, 
real test to determine question of jurisdiction. 

Where from the plaint as:framed it is possible to properly 
deduce that the sole object of the plaintiff is to obtain something 
which he could obtain from the revenue court, he must go to the 
revenue court for it. But this must not be taken to mean that 
in every case where two reliefs have been joined in the same 
plaint, one which taken by itself would be cognizable by the 
civil court, and the other which taken by itself would be 
cognizable by the revenue court, it would be proper to permit 
the plaintiff to strike out the'relief which was properly cogniz- 
able by the revenue court and:pursue the relief in the civil court 
which was properly cognizable by such a court. 

Misri Lal v. Gopi Charan, [1929] A. L. J. R. 13, Dorilal v. 
Sardar Singh, 5 A. L. J. R. 514 and Ramcharittar Rai v. Jinsi 
Abirin, I. L. R. 36 All. 48—11 A. L. J. R. 1022 referred fo. 

SECOND APPEAL from a dècree of Basu Govirnp SARUP 
MATHUR, First Subordinate Judge of Saharanpur, confirming a 
decree of Basu SHANKAR Lar, Munsif of Saharanpur. 

Nihal Chand Vaish for the appellant. 

M. L. Agarwala (for whom ‘Akhtar Husain Khan) for the 
respondents. 

The judgment of the Court was delivered by 

Boys, J.—This is a plaintiff’s appeal arising out of a suit in 
which the plaintiff asked for the following reliefs:— , 

(a) That it may be declared that the plaintiff is the adopted son 
of Sahi Ram deceased, and that he is ın possession as such 
of the estate of Sahi Ram aforesaid laid at Rs.1,000. 

(b) That an injunction may: be issued to the defendants res- 

e training them from Offering obstructions to the possession 

of the plaintiff laid at Rs.20. 


One or gwo observations may be made about this relief 
before we proceed. The body of the plaint refers to the entire 
estate of Sahi Ram, and it is in respect of that estate that the 
plaintiff asks for aedeclaration that he is in possession. But, on 
the other hand, the plaint refers specifically to the occupancy 
lands of the deceased, and the inference is clear that the estate 
consisted only of an occupancy holding. The next point is that 
the relief (4) is really two reliefs joined in one paragraph, and it 
is really a matter of drafting merely tĦat the paragraph was not 

: *S. A. 1204 of 1926 , , 
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divided into two, and we do not think, therefore, that the mere 
conjunction of the two reliefs in one paragraph makes them other- 
wise than two reliefs, or. that it can form the foundation of any 
conclusion as to the real object of the plaintiff. If such a conclu- 
sion can be drawn against him it could equally well be drawn if 
the first relief had been separated into two. The defendant denied 
the adoption and pleaded Section 11 of the Code of Civil Proce- 
dure. The trial court held that the suit was triable by a civil 
court but that the plaintiff had failed to prove his adoption. The 
lower appellate court did not decide the question of adoption 
because it decided the preliminary point against the plaintiff 
holding that.the suit was not triable by a civil court but could 
have been tried and should have been tried by a revenue court 
under Section 95 of the Tenancy Act of 1921. The plaintiff 
comes here in appeal, the grounds of his appeal being framed as 
follows:— 
Firstly, Because the courts (sic, court) below. erred in holding 
that the suit was not maintainable in a civil court. 
Secondly, Because it is amply proved on the evidence on the record 
‘ that the appellant is the duly adopted son of Mst. 
Bhuria. s 
The only point with which we are concerned is whether the 
lower appellate court was right in holding that the suit was not 
maintainable in a civil court. It is clear that where the one and 
only object of the plaintiff is really. to obtain a declaration of his 
right to a tenancy the suit is triable by a revenue court and by 
the revenue court only; whether or no one of the reliefs asked for 
is such a relief as could, if that alone had been asked for, be 
entertained by. a civil court. We have been referred to the 
decision in Misri Lal v. Gopi Charan’. In that suit the plaintiff 
made a widow and the zamindar parties and he asked for cancella- 


tion of a document of relinquishment executed in favour of the 


zatnindar by the widow, and, he also asked for a declaration that 
he was occupancy tenant of a holding. The plaintiff subsequently 
withdrew the prayer for a declaration that he was the occupancy 
tenant and confined his suit to the relief asking for the cancella- 
tion of the document. It was held that the jurisdiction of the 
civil court to grant this relief was barred by Section 167 of the 
Tenancy Act, that the real test was whether the dispute was 
one in respect of which any suit or application could have been 
brought in the revenue court. It is true that in that case Sulaiman, 
A. C. J., at page 24, said: . 

-The court cannot grant the declaration sought for without 
deciding the question.of the disputed tenancy as against the con- 
testing zamindar, 

and in’ the present gase that particular test does not apply. . 
that ‘case the plaintiff wdéuld have had no case for- the calle 
°, Z 11929) A. LJ. RS” ; 
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tion of the document unless he first established that he was the 
tenant. Here in the matter of adoption a plaintiff could clearly 
have a right to obtain a declaration of his adoption without 
establishing any point, such as that he was a tenant, appropriate 
to the jurisdiction of the revenue court. The principle, however, 
does underlie the case to which we have referred that it is the 
essential object of the plaintiff which has to be considered, and if 
he can obtain that object by a suit in the revenue court, the 
revenue court is the proper one. There are, however, two other 
cases and possibly more which are directly in point, namely, 
Dorilal v. Sardar Singh? and Ramcharitiar Rai v. Jinsi Abirin’. 
This is sufficient for the disposal of the appeal, but we would add 
one observation. While the principle has been accepted that 
where from the plaint as framed it is possible to properly deduce 
that the sole object of the plaintiff is to obtain something which 
he could obtain from the revenue court, he must go to the revenue 
court for it. But this must not be taken to mean that it follows 
that in every case where two reliefs have been joined in the same 
plaint, one which taken by itself would be cognisable by the 
civil court, and the other which taken by itself would be cognis- 
able by the revenue court, in no case would it be proper to permit 
the plaintiff to strike out the relief which was properly cognis- 
able by the revenue court and pursue the relief in the civil court 
which was properly cognisable by such a court. 
The appeal is dismissed with costs. 


Appeal dismissed 
3s ALL. J. R. 514 7 L. R. 36 All. 48—11 A. L. J. R. 1022 
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BHAGWAN DAS and oTHERS (Defendants) 
VerSUS 
ZAMURRAD HUSAIN AND ANOTHER (Plaintzffs)* 
Easements Act (VII of 1891)—Privacy, right of—Invasion of —What 
does not amount to—Proper remedy in cases of —Absence of allega- 
tion as to existence or proof of customary right of privacy—Effect 


of. 

‘Fhe custom of privacy should not be carried to an oppressive 
length and where there is a clear remedy available to a plaintiff, 
he should not have anything except by way of damages at the 
outside. j 

Where the plaintiffs complained that as a result of their being 
obliged to shut the windows of their first floor because the defend- 
ants had so ré-constructed their house that they“were able to 
look into their first floor room and see the ladies, there was 
dearth of light and air to which plaintiffs were entitled, but it 
was not alleged nor proved that a customary right of privacy 

_ existed in the neighbourhood in which the, parties lived nor was 
any reason suggested why ehiks wtre not used by plaintiffs, 
` *S. A. 690 of 1926 e 


` 
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held, that in view of the terms of the Easements Act (VIII of 
1891), there was no substantial inconvenience to the plaintiffs 
and therefore they were not entitled to have. the doors and 
windows of defendants’ house closed. 
Gokal Prasad v. Radho, J..L. R. 10 All. 3581888 A. W. 
N. 135 referred to and discussed. 
SECOND’ APPEAL from a decree of Mautvi Mirza NADIR 
Husain, Additional Subordinate Judge of Bulandshahr, reversing 
a decree of Panprr BrRIJNANDAN Lax, Additional Munsif of 
Khurja. 

Uma Shanker Bajpai and Panna Lal (for whom S. B. L. 
Gaur) for the appellants. 

M. A. Aziz for the respondents, 

The judgment of the Court was delivered by 

Boys, J.—This is a defendants’ appeal arising out of a suit 
by plaintiffs to have certain windows and doors made by the 
defendants closed. The plaintiffs and defendants owned houses 
on the opposite sides of a street. It has been found to be at its 
maximum ‘in the neighbourhood of the houses 17. feet in width. 
The locality is the town of Debai, in the district of Bulandshahr. 

The plaintiffs’ house faced towards the east, the defendants’ 
towards the west. The plaintiffs had a two-storied house, on the 
first floor, i.e., upper storey, of which the womenfolk of the house 
are said to, at any rate occasionally, spend their time. The defend- 
ants’ house was originally a single-storied house, but some three 
or four years ago they proceeded to rebuild it, and a few months 
before suit they proceeded to add to it a sond storey. It was 
the plaintiffs’ case that prior to the addition of this second storey 
there had been screen walls.on the roof of the defendants’ house 
and that as a result no one from the defendants’ house had been 
able to see into the windows of the plaintiffs’ first floor. The 
plaintiffs complained that by the addition of this second storey to 
the defepdants’ house the plaintiffs were aggrieved. 

’ It appears that those who were responsible for drafting the 
plaint were a little uncertain as to how to state their grievance. 
There is a reference more than once to the plaintiffs’ right to light ~ 
and air through the windows to this first floor, which lool» towards 
. the east. The case was stated that the plaintiffs were obliged to 
shut these, windows, because the defendants had g constructed 
their house that they were able to look into the first floor room and 
see the ladies, and that the result of their having to shut the win- 
dows was a dearth of light and air. There was, thus, no direct 
claim to a right of privacy, but an allegation that an infringe- 
ment of the right of privacy inevitably resulted in the loss of the 
right to light and air. This is how the plaintiffs stated their case. 
But the relief prayed for claimed that their right of privacy 
should be preserved. ° e 

e The trial court held that there was no substantial incdnveni- 
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ence to the plaintiffs and dismissed the suit. The lower appellate 
court held that there was such; substantial inconvenience and 
decreed the suit. 

The case came first before Mi. Justice Mukerji. He referred 
to the decision of this Court in Gokal Prasad v. Radho'.' Of this 
case he said 

it has never been dissented TA and thoroughly establishes the 
proposition that a right of privacy enjoyed by a party is sacred 
and cannot be interfered with. 

He continued:— . 

Mr. Aziz for the respondent (plaintiffs) states that he is not 
aware whether his client’s windows have got shutters. The 
judgment of the first court mentions them. If they have not 
got any, they can easily be provided with shutters... .. 
The remedy of the invasion of ‘privacy is very easy and lies in the 
hand of the plaintiff himself, namely, to hang up ordinary chiks. 
if necessary, with thin pieces of cloth attached to a portion of 
them. This is done everywhere in bungalows occupied by res- 
pectable people whether Indians or Europeans, whether observ- 
ing or not observing the custom of parda. In cases where the 
plaintiff is without remedy, for example, where his courtyard is 
overlooked, the case might be ‘different. The custom of privacy 
which undoubtedly exists should not be carried to an oppressive 
length, and where there is a clear remedy available to a plaintiff, 

~ he should not have anything except by way of damages at the 

outside. The point is important and I refer the case to a Bench 

of two Judges. 
With these remarks we entirely agree. If the plaintiffs were 
to be held entitled to relief in the circumstances of this case 
exactly as they ‘claimed, it would mean that the.owner of a small 
house in a growing part of a big city would be entitled uncondi- 
tionally to hold up for ever and ever the building of any houses 
in his vicinity. Mr. Abdul Aziz for the plaintiffs was constrained ' 
to admit that no such right of privacy could be supported in a 
business quarter, but was unable to suggest any test by which it 
could be determined what should be held to be and what not to 
be a business quarter or at what stage it became a business quarter. 
It is manifest that such a test would be impracticable. 


But for circumstances which we shall presently state, we 
might then hawe felt compelled to'reconsider whether the decision 
in Gokal Prasad v. Radho* should still retain its full force after 
nearly half a century has passed; when it is manifest that the 
force of customs, especially the custom of parda, may be very 
largely varied in the course of so! long a period. We have not, 
however, to reconsider that case now, for there is another fatal 
defect in the claim of the plaintiffs. Assuming that the decision 
to which we have referred should still have full force, it cannot 
amount to more than this that ea: custémary right of privacy is 

j IL L R. 10 Al. 358—1888 A. W. N. 135 , : 
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not unknown in the United Provinces. It could not possibly be Cin 
suggested that the effect of that decision was that'a customary 5), 
right of privacy exists at every single spot in the United Provinces, 
or that every single individual in the United Provinces is entitled saa eas 
to rely upon such a custom. ‘The decision in question was passed s 
before the Easements ‘Act, V of 1882, was applied to these Pro- Zamurran 
vinces, but there can be little doubt that much of the language Husain 
used was taken frora Section 18 of the Easements Act, and more Boys, j 
particularly from the illustration (b) to that Section. 
That illustration particularly refers to the existence of a custom 
in any particular town. The Act has been since applied ‘to these 
Provinces by Act VIII of 1891, and the. present case has undoubt- 
edly to be decided having in view the terms of that Act. The 
plaintiffs have made no effort of any sort whatever to prove, 
have not even alleged that a customary right of privacy 
exists in the particular neighbourhood in which the plaintiffs were 
living, much less have they alleged or attempted to prove that» 
they were individually or as members of their particular class 
entitled to take advantage of any such custom. Their whole suit, 
therefore, should have- failed at the outset. This is a matter 
which went to the rdot of the plaintiffs’ case, but it was not, 
so far as we are able to ascertain, ever taken by the defendants. 
We think, therefore, that the parties should bear their own costs 
throughout. 

We agree, further, with Mr. Justice Mukerji that the plaint- 
iffs havé not even suggested any ‘reason why they could not 
adopt the simple expedient of chiks 

We allow the appeal and, setting aside the order of the lower 
appellate court, we restore the decree of the trial court. The 
parties will bear their own costs throughout. . 








- Appeal allowed 
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i VersUs 1929 
APURO BHAGWANTRAO SHIROLE AND OTHERS — 
(Defendants) * June 14 
Limitation. ‘Act (IX of 1908), Art. 127—" Excluded from joint family Loro Carson 
property” —Exclusion, meaning of. Sm LANCELOT 


` In order to make Art. 127 applicable an intention to exclude Sannerson 
the plaintiff on the part of those in control and possession of 5 BrNop 
the joint family property is an essential element and must be M3 
proved by satisfactory element. 
After the death of his parents in 1898, A, who was a 
minor, was taken away fron®his joint family dwelling-house; to 
° ; *P. C. A. 98 of 1927 
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: | 
his maternal uncle (B’s) place; with the consent of C, his pater- 
nal uncle. As A grew up, he: helped B in his agriculture and the 
members of the joint familyiwho controlled and possessed the 
family property, though willing to allow A to be maintained at 
the expense of B, never did anything to indicate that they intend- 
ed to exclude A from his share in the joint family property. A 
attained majority ‘in 1904, wás married in 1908 and two years 
afterwards began to live separately as he had got some land on 
rent from Government. In 1909 A went to his native place, saw 
C, who was then the Karta,!and asserted his right to a share 
in the family property. C did not deny A’s share but merely re- 
{used to partition the property. In 1910 A executed a sale deed 
for Rs.1,500 and it was recited therein that the properties included 
in the deed belonged to the joint family of A’s father and uncles 
and that A had 1|9th share therein. In a suit filed by A in 
1912, C, for the first time, denied that A was entitled to any 
share in the family property.’ A executed another sale deed in 
1919 of his share in the property, for Rs.500. The present suit 


, was brought in 1920 for a declaration that the properties men- 


tioned in the plaint were ancestral properties of the joint family 
„and that A had a 1|9th share in the said properties and for parti- 
tion. The defence. was that A was not a member of the joint 
family and that the suit was barred by limitation. Held, the suit 
was not barred. 


APPEAL against a decree of ae High Court of Judicature at 


Bombay. 
A. M. Dunne, K.C. and E. B. Raikes for the appellants, 


Es De’Gruyther, K.C. and J. M. Parikh for the respondents. 


The following judgment was delivered by 

Sm LANCELOT SANDERSON —This is an appeal by the plaint- 
iffs against a decree of the High Court of Judicature of Bombay, 
dated February 17, 1925, which reversed a decree of the Subordi- 
nate Judge of Poona, dated January 22,1923. 

The plaintiffs brought the suit for a declaration that the 
immovable and movable properties mentioned in the plaint were 
the ancestral properties of the joint family of the third plaintiff, 
Nana Ramrao, and the defendants, and that the plaintiff Nana 
had a one-ninth share in the said properties, for partition and 
other consequential reliefs. 

It appearsethat by a deed, dated June 6, 1910, Nana sold his 
one-ninth share in certain of the properties mentioned in the 
plaint for. Rs.1,500 to the father of the first and second plaintiffs. 

‘The father of ethese plaintiffs: died, and it was, alleged that 
after his death, namely, on or about August 13, 1919, Nana ob- 
tained a further sum of Rs. 500 from the first and second plaintiffs, 
and that the first and second plaintiffs had thus become the owners 
of Nana’s one-ninth share of the property described in Schedule B 
of the plaint. ej 

Consequently the first and second plaintiffs were e joined with 
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Nana as parties in the suit for partition. Cva 
The pedigree relied upon by the plaintiffs was as follows:— {s29 
Rajaram (d. 1900) — 

- Rapropa 

Í BALOBA 

(2) Chimabai=Ramrao (d. 1893) = (3) Rakhmabai Bhagwantrao Ganpatrao Yog 

d. 1898 =(1) Abai (d. 1917) (d. 1919) Ee 

BHAGWANT- 


| | RAO SHIROLE 


| 
Yadava Nana Bajirao Madhavrao Ambu Aburao Baburao Gulabrao 
(d. 1898) (Plf.3)  (Deft.4) (Deft.5)  (d.1901) (Deft. 1) (Deft.2) (Deft. 3) 


The defence of the first five defendants was twofold: they 
alleged— (1) that Nana was not the son of Ramrao, that Chim- 
abai, the mother of Nana, was of a wicked nature, and was driven 
out of the house by Ramrao; that Nana was never joint with the 
defendants, and that he was not a member of the joint family. 
(2) That the suit was barred by the law of limitation. 

It was alleged that, after attaining majority, Nana made an 
attempt to get a share in the property, that he was told in clear 
terms that he had no interest therein, and that his right was denied 
by the defendants, by his deceased paternal uncles, and others. 

No date for the alleged attempt by the plaintiff and the 
alleged denial of his interest was specified in the written state- 
ment of the first five defendants, but in the course of the evidence 
given on behalf of these defendants it was alleged that the date 
was 1905-1906 or 1906-1907. 

The suit was instituted on July 24, 1920, and these defend- 
ants, relying upon Article 127 of Schedule I of the Indian Limita- 
tion Act IX of 1908, alleged that the suit was barred by limita- 
tion. 

The defendants 6, 7 and 8 were added as parties to the suit 
by reason of their having an interest in some of the property, 
but they did not dispute the plaintiff’s case. 

_ The learned Subordinate Judge held that Nana was the son 
of Ramrao by his wife Chimabai and that there was no exclusion 
made to the knowledge of Nana. Consequently he made a preli- 
minary decree in favour of the plaintiffs to the effect that the 
plaintiff Nana had a one-ninth share in the immovable and mov- 
able property therein mentioned, and he directed that the lands 
should be partitioned by the collector. The learned Judge, after 
dealing with certain incidental matters, directed that the defend- 
ants Nos. 1 to $ should pay the plaintiffs’ casts as well as those 
of the other defendants. 

The first and fifth defendants, viz., Mess Bhagwantrao 
Shirole and Madhavrao Ramrao Shirole, appealed to the High 
Court against the decree of the learned Subordinate Judge, making 
the other parties to the swit respendents. 

. On the hearing of the sppeal the finding of the learned Sub- 
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ordinate Judge as to the legitimacy of Nana was not disputed, 
and the only question argued before the High Court was whether 
Nana, the third plaintiff, had been excluded from the joint 
family property to his knowledge for more than twelve years 
before the date of the suit, viz., July 21, 1920. 

The learned Judges of the High Court allowed the appeal 
and dismissed the suit, but directed that there should be no order 
as to costs throughout. The ground of their decision was that 
the whole series of facts, beginning with 1898, when his mother 
died, showed that Nana’s connection with the family had been 
severed and that he acquiesced in that severance. 

Their conclusion was that Nana was excluded from the joint 
family property from 1898, and that he must be taken to have 
been perfectly well aware of the fact in 1904, when he came of 
age. ~ 

` From the judgment and decree of the High Court the plaint- 
iffs have appealed. 

The material facts of the case.are as follows:—After the 
death of his first wife Abai, Ramrao married Chimabai, who 
became the mother of two sons, Yadava and Nana. 

Within a year of this second marriage and while Chimabai 


. was living in the family dwelling-house, Ramrao married a third 


time, Rakhmabai being the third wife. 

It was found by the learned Subordinate Judge that Ramrao 
had a second son by Chimabai, namely, Nana, the third plaintiff, 
who was born in June, 1886. As already stated, this finding is 
not now disputed; but it is not immaterial to note that the case 
of ‘the first five defendants was that Chimabai’s second son was 
named Keshav, who was alleged to be dead. 

The learned Subordinate Judge held that Keshav was “a 
fabulous person”. 

The family dwelling-house of Ramrao and his joint family 
was at Bhamburda, and there is no doubt that up to 1886°Chima- 
bai was living with her husband in the aforesaid family house. 

Apparently there was much friction in Ramrao’s family, 
due, it is alleged, to the presence of Rakhmabai, and in the year 
1886, soon after the birth of Nana, Chimabai and her two chil- 
dren were taken by her maternal uncle, Appa, with the consent 
of her husband Ramrao, to live with him at a place called Patas. 

Chimabai and her two sons lived with her maternal uncle 
until 1888. . 


On September 8, 1888, Chimabai sent what was called a 
“notice” in writing to her husband Ramrao, demanding main- 
tenance for herself and her two children. The “notice?” was as 
follows:— 


6 
The date the 8th of September 1888 A.D. 


~ 


A. L. J.R. PRIVY COUNCIL 1035 


NOTICE 
To 

Ramrao Bin Rajaram Shirole residing at Bhamburda, Taluka 
Haveli, District Poona, 

Notice is given by the undersigned as follows:— 

You are my husband and you married a second wife after- 
wards, and consequently you could not ‘make proper arrangement 
for my living (with you), and you were always troubling and 
beating me. Thereafter during the period of my delivery no 
proper arrangements were made, and consequently I became very 
ill. At that time my maternal uncle had come to Poona, to 
whom you told that he should take me with him, as I was very 
ill. Therefore my maternal uncle took me to his place, ie., at 
Patas. Even though 244 years have elapsed since then, you have 
never again inquired of me. . Besides, I have two small children. 
You have not even cared for them, nor are you taking us to 
your place. You should, therefore, ‘make. arrangements for the 
maintenance of myself and my children from this day. This 
is in order. If you fail to do so, I shall take legal steps against 
you. You should send a reply to this Notice within fifteen days 
from to-day. 

The -result of the “notice” was that Chimabai and her two 
children were brought back by Ramrao, or by one of his brothers 
acting on. his behalf, to the family dwelling of Ramrao at Bham- 
burda, and Chimabai and her two sons lived there until Ramrao’s 
death in 1893. 

Chimabai and her two sons after 1893 continued to live in 
the family dwelling-house until 1898, when Chimabai and her 
elder son, died: of the plague. 


Chimabai died on February 23, 1898, and Yadava, the elder 
son, died on the following day. 

Nana’s maternal uncle, Appa, went to Bhamburda for 
Chimabai’s obsequies, and, and with the consent of Bhagwantrao, 
the paternal uncle of Nana, he took Nana to his own home in the 


' village of Sonavadi. 


At that time Nana was twelve years old. 
It is material to note that this is the date at which, according 


to the judgment of the High Court, Nana’s connectionewith the 


family was severed, and his exclusion from the joint family 
property began. 

Nana lived with and was maintained by his material uncle, 
Appa, at Sonavadi, and assisted his uncle in his agriculture. 

Nana was illiterate. This is one of the facts relied upon by 
the first five defendants as showing that he was excluded from 
the joint family and the joint family property. It was, however, 


“ pointed out by the learned, Subordinate Judge that when Nana’s 
father died he was ‘about seven years old and had not ‘attained ` 


the school-going age? * ° 
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held, Rakhmabai ruled the family, and it was not the fault of 
Nana that he was not put to school. 


In 1898 Nana was removed to the house of his maternal 
uncle at Sonavadi, where there was no vernacular school, although 
there appeared to have been a school at Dhond, to which Sonavadi 
boys used to go. : l 

It was alleged by the first five defendants, as already stated, 
that in 1905 or 1906 Nana went to Bhamburda and demanded a 
share of the family property, and that he then received a definite 
refusal from some of the members of the joint family. These 
defendants relied on this alleged incident as evidence of an ex- 
clusion from the joint family property at that time. 


The learned Subordinate Judge said that he did not believe 
the witnesses called to prove the above-mentioned alleged de- 
mand and refusal in 1905 or 1906, and he held that Nana’s de- 
mand for a share was not måde until 1909, when it was refused, 
and that, consequently the suit was in time. 

The learned Judges of the High Court came to no definite 
decision as to the alleged incident'of 1905-1906, but based their 
decision upon the general evidence in the case. 

Their Lordships’ attention was drawn to the evidence, upon 
which the first five defendants relied, to support the allegation 
that it was in 1905 or 1906 that Nana demanded a share of the 
joint family property and was refused. They are clearly of 
opinion that the learned Subordinate Judge’s decision in this 


“respect was right, and that there was no satisfactory evidence 


upon which it could be held that in 1905 or 1906 Nana made a 
demand for a share of the property and was refused by the 
members of the joint family. 

Nana was married in or about 1908. His marriage took 
place at Sonavadi at the same time as the marriage bf Appa’s 
brother, and Appa’s evidence was that Nana’s marriage caused 
no additional cost. a 

It is clear that no application. was made by or on behalf of 
Nana to ghe members of his joint family for any assistance to- 
wards his marriage expenses. 

About two years after his marriage Nana began to live 
separately, and he then got some land, which he rented from the 
Government, at Sonavadi. ; 

The plaintiffs’ case was that in 1909 Nana went to Bham- 
burda and saw Bhagwantrao, who was the eldest surviving 
brother of Ramrao, and presumably at that time the karta of the 
family, as Ramrao died in 1893 and Rajaram died in 1900., 

‘Nana’s evidence was to the effect that at this interview 
Bhagwantrao advised him to cogtinue joint 4nd not to demand 
a separate share; but that he, Nana, insisted on a partition. , 
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Then, it was alleged, Bhagwantrao promised to arrange an 
advance of money for Nana, and that he took Nana to Baloba 
Narayan Vagh, the father of the first two plaintiffs, and that he 
obtained the sum of Rs.1,500 from Baloba Narayan Vagh. 

Nana alleged that Bhagwantrao, although still persisting in 
his refusal to partition the property, did not deny Nana’s share 
in it. 

There is. no doubt that Nana did obtain Rs.1,500 from 
Baloba Narayan Vagh, the father of the first two plaintiffs, 
though, according to the deed of sale, to which reference has 
already been made, the said sum was not obtained until June, 
1910. 

On June 6, 1910, Nana eiid the deed of sale in favour 
of Baloba Narayan Vagh, the father of the first two plaintiffs. 
It was recited therein that the properties included in the deed 
were ancestral and belonged to the joint family of Nana’s 
father and uncles, that Nana had a one-ninth share therein, and 
the amount of the consideration was Rs.1,500. 

The deed contained the following recital:— 

I was six or seven years old when my father died. After my 
father’s death my mother Chimabai and I used to live with my 
uncle for some.days. But owing to step-motherly relations there 

` were quarrels and disputes between my mother and other mem- 

bers of the family. Thereafter my mother died. Therefore I 
used to live with my maternal uncle, Appa Bahiriji Patil Pawar, 
who resides at Sonavadi, Taluka Bhimthadi. About a year ago I 
came to Poona and asked my uncles and my step-brothers to effect 
a partition and to allot to me my one-ninth share of out ancestral 
property. But they refused to give (my) share. I am not a 
permanent resident in Poona, and as I follow the occupation of a 
cartman at Mouje Sonavdi Peta Dhond, I cannot live at Poona 
and I cannot afford to fight a suit (in a court of law). There- 
fore*I have received from you Rs.1,500—~in words, rupees fifteen 
hiindred—as price of my one-ninth share of the aforesaid property 
and have sold to you my right of ownership, title and interest 
with respect to the one-ninth share of the said property. 

It was argued on behalf of the defendant-respondents that 
the recitals in the above-mentioned deed were not admissible as 
evidence against them on the issue whether Nana demanded a 
share of the property in 1909. 


It was submitted that it did not come within Section 157 
of the Indian Evidence Act, Act I of 1872, upgn which the learn- 
ed counsel for the plaintiffs relied. 

It was urged that the statement therein contained as to the 
fact of his having gone to Poona and having asked his uncles 
and step-brothers to effect a partition about a year before the deed 
was executed could hot be said go be a former statement made 
by Nana at or about the time when the fact took place, inasmuch 
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as the statement in the deed was made a year after the fact was 
alleged to have happened. 

It may be that this particular statement does not come within 
Section 157 on the ground that it: was not made at or about the 
time of Nana’s alleged interview with Bhagwantrao in 1909, but, 
in their Lordships’ opinion, the deed is admissible in evidence as 
corroboration of the evidence given by Nana and his witnesses 
upon material matters, as, for instance, the statement by Nana 
that Bhagwantrao said he had no money, but that he would 

“find a creditor” for Nana, and that Bhagwantrao did take him 

to Baloba Narayan Vagh. In other words, the deed is some 
evidence of the act alleged to have been done in pursuance of 
Nana’s interview with Bhagwantrao, and it is material on the 
question whether the evidence of Nana and his witnesses on 
this part of the case can be relied upon. 

While dealing with this part of the case, their Lordships 
observe that it is difficult to understand how Nana would have - 
been able to negotiate the arrangement culminating in the deed 
of June 6, 1910, without assistance from someone. 

He was illiterate, he had been living away from Bhamburda 
since he was a boy, he would not have sufficient knowledge of his 
own to enable him to describe the’ parcels of immovable property 
which are so fully set out in the deed, and it is extremely unlikely 
that a man in Nana’s position would be able to negotiate with 
Baloba Narayan Vagh on his own account and without being 
introduced and assisted by some responsible person. 

Baloba Narayan Vagh, according to the evidence of one of his 
sons, was on friendly terms with Bhagwantrao and lived on 
Bhagwantrao’s land. This is the person to whom Nana said in 
his evidence Bhagwantrao took him. 

Apart from the particular recital in the deed as to the 
interview with Nana’s uncles about a year ago, the deed ,itself is 
material corroboration of the plaintiffs’ case and was admissible 
in evidence. 

It appears that in 1912 Nana instituted a suit against Baloba 
Narayan eVagh and Bhagwantrao,: treating the above-mentioned 
sale deed as a mortgage, and alleging undue influence on the part 
of Bhagwantrag. He prayed for a declaration that the deed was a 
mortgage and that joint possession of the property should be 
granted. In his written statement delivered in October, 1912, 
Bhagwantrao denied that Nana was entitled to any share in the 
joint family property. ‘This is the first occasion, of which there 
is any reliable evidence, when Bhagwantrao denied that Nana 
was entitled to a share in the family property. 

There was no allegation at that time that Nana had been 
excluded from the joint family Property in 1905 or 1906. That 
suit wa withdrawn for a reason which it is not material to con- 
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sider, 

In 1914 another suit was filed by ‘Nana against Baloba 
Narayan and Bhagwantrao, and again in his written statement 
Bhagwantrao denied that Nana was the son of Ramrao. 

On August 13, 1919, Nana executed a further sale deed of his 
share in the property in favour of the first two plaintiffs. His 
claim that the previous sale deed was merely a mortgage was 
given up and he received a further sum of Rs.500, which taken 
with the previous Rs.1,500 and the interest thereon, was calcu- 
lated to make up a total of Rs.3,500. 

The present suit was brought on July 21, 1920. 


The issue in this appeal is whether the suit was barred by 
reason of Article 127 of the First Schedule of the Indian Limita- 
tion Act IX of 1908. = 

The article is as follows:— 











Description of Suit. Period of Time from which period 
limitation., - begins to run. 
127. By a person excluded from Twelve years. When the exclusion becomes 
joint family property to ame known to plaintiff. 
enforce a right to share Y 
therein. 


The questions arising upon the Boedel article are: 
(1) whether Nana was excluded from the joint family property; 
(2) if he was so excluded, when did such exclusion take place; 
(3) when did the exclusion, if any, become known to Nana. 

~As regards the first and second questions, it was argued or 
behalf of the contesting defendants that it should be held that 
Nana was excluded from the joint family property from the year 
1898, when he went to live with his maternal uncle after his 
mother’s death; and reliance was particularly placed upon the 
facts that after that date Nana never resided in the family 
dwellinghouse, he received no maintenance or education from 
the menibers of the joint family, who did not provide anything 
towards the expenses of his martiage, and that for many years 
he did not exercise his right to partition. 

The above-mentioned facts are certainly material for con- 
sideration, but in their Lordships’ opinion they are not conclusive 
on the question of exclusion of Nana from the joint family 
_ property. 

. ‘There is no definition of the word “exclusion” in the Limita- 
tion Act, and’ it is obvious that the question whether a person 
has been excluded from joint family property, must depend 
upon the facts of the particular case which is under consideration. 
It. was admitted in argument by thé learned counsel for the de- 
fendants ‘that an intention to exclude is an essential element. 
Theit Lordships are of opjnion that the above-mentioned admis- 
sion is correct, and that it is necessary for the Court to be satisfied 
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that there was an intention on the part of those in control and 
possession of the joint family property to exclude Nana. 

Their Lordships are of opinion that there was no evidence 
which would justify them in holding, that Nana was excluded 
from the joint family property in 1898. 

The evidence goes to show that the departure of Nana from 
the family dwelling-house i in 1898 with his maternal uncle was 
voluntary. He was in no sense turned out, He went with the 
consent of Bhagwantrao, The reason for his departure is ob- 
vious: his father and mother were dead, he was only twelve 
years old, and, as the learned Subordinate Judge pointed out, 
Rakhmabai ruled that branch of the family, and having regard 
to the state of affairs under that rule and to what had previously 
occurred, it may well have been thought better for Nana that he 
should go with his maternal uncle rather than remain in the 
same house with Rakhmabai. 

It remains to be seen whether there is evidence of his ex- 
clusion from the joint family property after that date. 

As he grew up he helped his maternal uncle in his agri- 
culture and then was able to get some land for himself from 
the Government. It is true that he was: living in a humble 
way, and was not educated in the same way as the other members 
of the joint family who were living at Bhamburda, but there is, 
nothing to show that he was dissatisfied with the conditions 
under which he was living. One reason given for his not visiting 
Bhamburda was that he did not:go on account of the quarrel- 
some nature of his step-mother Rakhmabai. 

His marriage expenses were ‘practically nil, as his marriage 
took place at the same time as that~of his maternal uncle’s 
brother. 

The mere fact that during the time that Nana was living with 
his maternal uncle the members of the joint family .did not 
subscribe towards his maintenance, education or marriage ex- 
penses does not, in ‘their Lordships’ opinion, having regard to 
the facts of this case, prove that those in control and possession of 
the jointe family property intended to exclude him from his share 
of the joint family property. It is consistent with the evidence 
that the members of the joint family, who were in control and 
possession of the joint property, though willing to allow Nana ` 
to be maintained at the expense of his maternal uncle, never did 
anything to indicate to Nana or anyone else that they intended 
to exclude him from his share in'the joint family property. 

It is not necessary to refer in detail again to the facts of the 
case: it is sufficient for their Lordships to say that up to the 
time when Nana attained his majority in 1904 they are consistent 
with there having been no intent to exclude Nana from the 
joint family property and no exclusion in fact. . 


. 
. 


t 
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In 1904 Nana PR his majority. , Their Lordships cannot 
find any reliable evidence that there was any: change in the 
position until -1909. 

_. The, defendants’ attempt to prove a demand by Nana in 

1905 or. 1906 and a refusal by his paternal uncles entirely failed. 
It is material to notice that, Abba, the maternal uncle of Nana, 
was not asked in cross-examination. if he. had told Nana that he 
was entitled to a share in the joint family, property or had drawn 
his attention to the advisability of claiming his share: a question 
which their Lordships would have expected might usefully have 
been put to Abba.- 
. In short, with the exception of the alleged demand in 1905 
or 1906 (the proof of which failed), their Lordships’ attention 
was not drawn to any act or acts during the period from 1904 to 
1909 which would indicate an exclusion of Nana from his tight 
to share in the joint family property. , 

Their Lordships have no doubt that in or “about 1909 Nana 
did go.to Bhamburda. and did assert his right to a share in the 
joint family property. 

It was argued on behalf of the defendant-respondents that 
the recital in the deed of June 6, 1910, viz., “that they refused 
to give (my) share,” was inconsistent -with Nana’s evidence. 

Their Lordships do not take that view, and are of opinion 


-` that the said recital, when read with the other terms of the deed, 


in-which it was alleged that Nana had asked his uncles and 
his step-brothers to effect a partition and to allot to him a 
one-ninth share, so far from being inconsistent mes Nana’s evi- 


dence, may .be- said to, be corroborative thereof. 


.If Nana’s-evidence is accepted in toto, there.was not, even in 
1909, any. denial by- Bhagwantrao of Nana’s right to a share, but 
merely a refusal to partition the property. at that time, and their 
Lordships are of opinion that the sale.deed of 1910 does provide 
material’ corroboration of Nana’s-evidence-that-up to that time 
there was no exclusión of Nana from ‘the-joint family property. 

° Eve if it be taken that the refusal on the part of Bhagwantrao 
in- 1909. or 1910 to agree to a partition was based 6n’an allega- 
tion that Nana was-not entitled to share in the joitit family 


property, ‘and that it. did amount to an exclusion-of Nana from 


such property, - -the. suit. was: brought within. ewelve?years and was 
in time. “=>: 

: The conclusion ‘of. their Podis on sahi par of the case is 
that the evidence is consistent with there havin'g -been no exclusion 
of Nana from’ the: joint family property before 1912, and that 


being so, ‘the defendants have‘not discharged the onus of proving 


the exclusion on which they. relied. 

“In view of this opinion, it is “not' necessary to Toe the 
third ‘question: above-mentioned. “Their Lordships, ‘howeyer, de- 
: 131 . rei r a 
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sire to observe that, with regard to the third question, even 
assuming that the facts relied upon by the defendants could be 
said to amount to exclusion, the defendants have failed to prove 
that Nana was aware more than twelve years before the institu- 
tion of the suit of any intention on the part of the members of 
the joint family to exclude him from the joint family property 
when he should choose to assert his rights. 

In considering the whole case, it is not immaterial to remem- 
ber that the main defence of the contesting defendants was that 
Nana was not a member of their joint family, that the further 
case made was that he was definitely refused a share in 1905 or 
1906, and that both these allegations have been held to be un- 
founded. 

For these reasons their Lordships are of opinion that this 
appeal should be allowed, that the decree of the High Court should 
be set aside, and the decree of the Subordinate Judge should be 
restored. 

The respondents 1 to 5 should pay the costs of the plaintiffs 
of this appeal and of the appeal to the High Court, and their 
Lordships will humbly advise His Majesty accordingly. 

Appeal allowed 

Hy. S. L. Polak—Solicitor for the appellants. 

T. L. Wilson and Co. Solicitor for the respondents. 


FULL BENCH 


A MUKHTAR OF BENARES—IN THE MATTER OF * 
Legal Practitioners Act (XVIII of 1879), Sec. 14—Reference under, 

to High Court—vValidity of—Formalities of the Section to be 

strictly complied with. 

For a proper reference to the High Court, under. Sec. 14 of 
the Legal Practitioners Act (XVIII of 1879), the formalities 
required by the Section ought to be fulfilled and in the absence 
of these formalities being strictly complied with, the reference 
is no valid reference. 

Where on a complaint by one A ‘against the conduct of-a 
mukhtar, certain enquiries were made by a magistrate who even- 
tually submitted a report to the District Magistrate and the 
latter by” his order made a reference to the High Court under 
Sec. 14 of the Legal Practitioners Act (XVIII of 1879) without 
forwarding the opinion of the Sessions Judge, held, that tlie 
reference was*not in accordance with law. 

REFERENCE made by the District Magistrate of Benares 
under Section 14 of the Legal Practitioners Act (Act 18 of 
1879). 
Sailanath Mukerji for the petitioner. , 

Uma Shankar Bajpai (Govethment ‘Advocate) for the Crown. 
*Misc, Case 599 of 1929 . 


~ 
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The judgment of the Court was delivered by 

Sen, J.—This case has been initiated against Babu Manni 
Lal, a mukhtar, practising in thé.criminal courts at Benares, on 
a reference by the District Magistrate of Benares, under Section 14 
of the Legal Practitioners Act (Act.18 of 1879): Notice was 
duly served upon Babu Manni Lal to show cause-why he should 
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Sen, J. 


not be either ‘suspended or disbarred for misconduct in ‘the dis- _ 


charge of his professional duties. A preliminary objection has 
been raised by Mr. Saila Nath Mukerji, the learned advocate for 
the mukhtar, that the reference to this Court is not competent. 
. Certain enquiries appear to have been made in the court of 

a magistrate of the first class as regards the conduct of the 
mukhtar on the complaint of one Ambar Misra. He submitted 
a report to the District Magistrate and the latter officer has made 
this reference by his order, dated- May 14, 1929.. Certain pro- 
visions contained in Section 14 of the Legal Practitioners Act have 
escaped the notice of the learned puto Maguttate That Sec- 
tion provides- that ; Ł 

every report made to the High Court under this Section shall 

AENEA when made by a Magistrate subordinate to the Magis- 

trate of the District, be made -through the Magistrate of the 

District and the, Sessions Judge. 
The report in the present case has been wade: through -the 
magistrate of the District alone and not also through the Sessions 
Judge. Section 14 further provides 

-every such report shall be accompanied by the opinion of each 

Judge, magistrate or revenue authority through ‘whom or which 

” it is made. 

We have not got before us any opinion of the learned Sessions 
Judge. of Benares. We are entitled to have the benefit of his 
opinion. For a proper reference to this Court, the formalities 
required by Section 14 ought to be fulfilled and in the absence of 
those formalities being strictly complied with, the reference is no 
valid reference. ‘We must, therefore, uphold the preliminary 
objection. 


- We are of opinion that the reference made to the Court is 
not. in accordance,with law. Accordingly we return the reference 
to the learned District Magistrate to enable him to make a proper 
submission thereof to this Court through the proper channel. 
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MANSA SINGH (Applicant) 
versus 
KING-EMPEROR (Opposite party)* 


-~ Motor Vehicles Act of 1914—Rule 32 framed under—Pro per olive 


tion of-—Duty to repai Geeni only iù case where a person has 

been injured. 

The words “if any person is injured”? used in Rule 32 of the 
Rules framed by the U. P. Government under the Motor 
Vehicles Act of 1914 govern the ‘whole of the rest of the clause 
as the rule was made in order to provide for cases where people 
are injured. 

Where there are two > possible constructions, it is‘ the duty of 
the Court to use the common sense construction. 

CRIMINAL REFERENCE made by M. F. P. HIERCHENRODER ESQ., 
Sessions Judge of Cawnpore. 

- The applicant was not represented. 

M. Waliullah (Assistant Government Advocate) for „the 
Crown. 

The following judgment was delivered by . 

Youne, J.—In this case the only question for the decision 
of this Court is the proper construction to be put on Rule 32 
of the Rules framed by the U, P. Government under the Motor 
Vehicles Act of 1914. The rule runs as follows :— 

On the occurrence of any ‘accident the driver and the person 
in. charge of any motor vehicle concerned in the accident shall, 
if any person is injured, render to such person all such assistance 
as may be reasonably necessary, and shall, if there be no police 
officer present, report the accident without delay at the nearest 
police station. 

There are two possible constructions of this Rule, neither of 
which would offend against the rules of constuction or of grammar. 
The first is that the words “if any person is injured” gdvern the 
whole of the rest of the clause. The other construction possible 
is that on the occurrence of any accident, if there is no police 
officer present, the driver or person in charge of the motor vehicle 
shall report the accident without delay at the nearest police 
station. In my opinion, the first construction is the correct’ one. 
I think the words “if any person is injured” govern the whole of 
the clause. I agree with the learned Magistrate that the second 
construction he puts upon the clause is a possible one, but where 
there are two possible constructions, it is the duty of the court 
to use the common sense construction. I think that this Rule 
was made in order to provide for cases where people are injured, 
and that the other construction would put an impossible burden 
upon the motoring public, ang incidgntally have the effect of 
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putting upon the High Court-some time -or.'‘other the duty of Crmanar 
defining or limiting the use of the:-word-“accident”, otherwise,  jo25 
if the second construction is:placed upon. this rule, any motorist — 

or person in charge of a motor vehicle would. be under - the Mansa Soon 
danger of fine if he did not report to the police anyone of the 
hundred various things.of no importance’which might happen to 
him, but which might very well.be- defined -as an accident. I Yonne T: 
accept the reference and set aide: tthe conviction and fine. The 


fine, if pad; shall be refunded. 


EMPEROR 





: <P ` Apohcanon allowed 


LALTA PRASAD- (Defendant) ; i Cmt 
versus ` © a 
PURAN. LAL (Plaintif) * ti ` eae 


Civil Procedure Code (Act V of 1908), Or. 2, Re Morra: terms May 3 
of—Suit for interest only—Second. suit -for: principal, during heen] 
pendency of -—Whether second suit barred—Or. 34, R. 14, inter- Kine, i” 

- pretation of. 

A simple mortgage of immovable ` property executed by defend- 
` ant provided that’ the mortgagor would pay the principal with 
"interest in five years, that interest was to’ be paid every six 

months, that the creditor was entitled to recover~interest by a 
separate suit and that on failure of payment of the principal 
and interest, the mortgagee was entitled to recover. the principal 
„and interest from the mortgagor as well as his other property. 
After the principal money .had become payable, the mortgagee 
claimed successfully a personal relief by suing for recovery of 
ifiterest only. While that suit was pending, the mortgagee filed 
the present suit for recovery of the principal. Held, that the 
plaintiff’s claim was not barred by Or. 2, R. 2 of the Civil 
Procedure Code. 

‘Mohammad Hafiz v. Mobaminad. Zakarija, I. L. R. 44 All. 
121=20 A. L. J'R. 17, Kishen Narain v. Palamal,. 1. L. R. 4 
Lah. 32 -and Indarpal ‘Singh v. Mewa Lal, I, L. R. 36 All. 
264=12 A. L. J. R. 374 referred to. 

Seconp AppEai from a decree of Basu SHANKAR LAL, 

Additional Subordinate Judge of Farrukhabad, confirming a 

decree of Basu BaNwakt Lar Matuur, Munsif of Kaimganj. 

B. Malik. and H. P. Sen for the appellant. e 
’ BE. ‘O’Conor,, K. O. Carleton ead Ambika Prasad for the 
respondent. ` — , T 


.The judgment of ie ‘Court: was- delivered _by 

" BANERJI, J.—This ‘is a defendant’s -appeal in a suit for sale Banerji, J. 
on a mortgage of July 25, 1918. 

‘Lalta Prasad, ~défendant, . mortgaged. certain immovable 
property under a deed of July 25, 1918. The mortgage is a 


simple. mortgage and it providet that the ‘ mortgagor will pay the 
< *S. A..1131 of 1926 i 
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principal with interest in five years, that he will pay interest 
every six months and that the creditor will be entitled to recover 
the interest by a separate suit. The mortgage provided that on 
failure of payment of the principal and interest the mortgagee 
was entitled to recover the principal and interest from the mort- 
gagor as well as from his other movable and immovable property. 

On August 28, 1925, that is after the principal-money had 
become. payable, the mortgagee instituted a suit in the court of 
the Munsif of Kaimganj for recovery of interest only due to him 
up to the date of suit. The plaintiff claimed a personal relief. 
After contest that suit was decreed. on October 22, 1925. While 
that suit was pending the mortgagee instituted the present suit 
on September 2, 1925, for the recovery of the principal amount 
payable under the mortgage. 

The defence of Lalta Prasad was that the plaintiff having 
brought a suit for interest only and having omitted to sue for 
the principal amount of money due under the mortgage in that 
suit, the claim was barred under Order 2, Rule 2 of the Code of 
Civil Procedure. The court of first instance repelled the con- 
tention of the defendant and granted a decree to the plaintiff as 
prayed. The defendant went up in appeal to the District Judge 
of Farrukhabad and his appeal was dismissed. 

Defendant has now come up in appeal before us and it is 
contended by the learned advocate for the appellant that the 
claim of the plaintiff is barred under Order 2, Rule 2, inasmuch 
as on the date when the plaintiff instituted his suit for interest 
only, the whole of the mortgage money being payable, he not 
having claimed the amount of the principal money, the present 
suit must be deemed to be barred under Order 2, Rule 2. It is 
contended by the learned advocate for the appellant that under 
the Explanation to Order 2, Rule 2, the cause of action in respect 
of the claim for interest and principal is the same and the plaint- 
iff having relinquished a portion of his claim, or having omitted 
to sue, he cannot institute a fresh suit in respect of the portion 
so omitted or relinquished. In support of his contention he has 
referred tothe Explanation to Order 2, Rule 2 and he has further 
contended that in view of the pronouncement of their Lordships 
of the Privy Council in the case of Mohammad Hafiz v. Moham- 
mad Zakariya’ and the case of Kishen Narain v. Palamal®. the 
plaintiff’s claim is barred by the provisions of Order 2, Rule 2. 

It appears to ug that what was held in those two cases has 
no bearing on the facts of this case. 


In our opinion the plaintiff’s claim is not barred by Order 2, 
Rule 2 of the Code of Civil Procedure. 
Order 34, Rule 14 is as follgws:—»y ss # 


Where a mortgagee has obtained a decree for the payment 
Y, L. R. 44 AH. 121=20 A. L. J. R. 17 T, L. R..4 Lahore 32 
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of money in ‘satisfaction ofa claim arising under the mortgage, 


- he shall not be. entitled to bring the mortgaged property to sale 
~ _ otherwise- than by instituting a suit, for sale in- enforcement of 


the, mortgage, and he may- institute such suit notwithstanding Lanta Pa Pansan 


anything contained in Order 2, Rule 2. 


In our opinion the plaintiff had a right under the terms of 
the mortgage to recover the interest due on the mortgage from 
the defendant personally. Plaintiff had not sought in the first 
suit any relief as against the mortgaged property and under the 
provisions referred to above the mortgagee was entitled to recover 
the amount due on the mortgage in: spite.of the provisions of 
Order-2, Rule 2, Order 34, Rule 14 has been interpreted by this 
Court in various cases and it has been held that-a mortgagee in 
spite of having sued for a simple money decree in respect of a 
claim arising under a mortgage, was éntitled to institute a suit 
for sale (see the case of Indar pal Singh v. Mewa Lal’). We 
are. therefore of opinion that there i is no force in this appeal and we 
dismiss it. 

i Appeal dismissed 
a, L. R. 36 All. 264=212 A. L. J. R. 374 > ‘ 


TAM DULARE LAL (adi 
‘> versus ` 
‘CHHANGAMAL AND OTHERS oleae 
Legal practitioner—Professional misconduct—Refusal- to accept brief 


against fellow-practitioner—When_ amounts to professional mis- 
conduct, : 


Refusal,. vihon any allowable, R and honest excuse, 

to açcept a brief against a fellow-practitioner who happens to be a 

. party tọ a suit, when all conditions are fulfilled, namely, the 

tender of a proper fee, the willingness to give complete - instruc- 

~ tions and the case being of the. character that the pleader is 

`- accustomed to take, amounts to professional misconduct and 
: renders the -pleader liable to be removed-from the profession. 


Appiication in Civil Suit No. 17 of 1929 ‘pending in the 
Court of the Subordinate Judge of Farrukhabad. e 

Nizam Uddin Abmad Siddiqui for the defendant-applicant. 

The following judgment was delivered by 


Mears, C. J.—This is another application in which profes- 
sional misconduct is alleged -generally against a local counsel at 
Farrukhabad, that is to say, the defendant having had a suit 
brought against him by a plaintiff, who is a legal practitioner, 
says that he could not secure the services of a local counsel even for 

. i * Application in Civil Suit 17 of 1929 | ? 
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writing .a petition for adjournment and had to get it drawn up 
by a petition-writer and they have all refused to accept his case 
on one ground or the other. Apparently the valuation of the 
case is considerable, being Rs.29,705-5-0. Chhangamal must 
adopt the same procedure, as I have indicated before, that is to 
say, that he should write a letter to a local vakil expressing his 
readiness .to pay him a fee, appropriate and proper, for the 


case. He should at the same time offer to furnish him with all - 


the instructions necessary to deferid the case and he should keep 
a copy of that letter. If the vakil is not willing to accept the 
case and makes excuses of a dubious character, a copy of the 
letter sent by Chhangamal to the lawyer and the letter of the 
lawyer should be sent to me and I will deal with the matter. 
Again, there has ‘been made the surprising suggestion in this 
Court that the result of requiring lawyers to do their public 
duty may be that a lawyer may ,accept the case and will deli- 
berately ‘refrain from putting up a good fight. Whether a 
lawyer puts up a good fight or not is a matter that can be 
ascertained from the record, when the case is completed. It can 
then be seen, if he asked proper: questions and if he examined 
his witnesses with care and cross-examined the witnesses of the 
opposite party on material matters with discretion. If on enquiry 
it comes to light that a lawyer deliberately refrained from doing 
his duty, one step alone must be taken and that is to remove him 
from the profession which he has so manifestly disgraced by his 
conduct. In Farrukhabad, as elsewhere, lawyers have got to learn 
that in this profession they have: got to do their duty, and if 
Chhangamal can bring to my notice a clear case of a pleader 
refusing to take his brief, when all the conditions are fulfilled, 
namely, the tender.of a proper fee, the willingness to give com- 
plete instructions and the case is of the character that the pleader 
is accustomed to take and no allowable, reasonable and honest 
excuse is put forward, I will see that justice is-done in the matter.. 


. A copy of this order is to be sent to Chhangamal and to 
the Subordinate Judge of Farrukhabad and let all proceedings in 
the case e de stayed until one hears with what success Chhangamal 


has met. 
o 


~ 
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ras ot _ANRUP MISIR (Plaintif) « ; > Cw 
sie ~ VETSŮUS ER 


RAMHARAKH MISIR (Defendant)* kate 


Bania Act, Sec. 13—Joint decree for. pre-emption—Deposit of June 7 
. bre-emption money , by, one of’, the ..decree-holders—W hether 
enures for benefit of all decree-bolders—Whether, a step-in-aid of SAA Y J. 
.execution—Civil Procedure Code, Or. 20, R. 14, Sub-clause (1), ao 
‘Clause (b), and Or, 21, R. 15, ‘applicability of. >, 

| , The parties to ‘the present ‘suit obtained a joint decrée in an 
. earlier suit for pre-emption filed by them ‘jointly. The pre 
‘emption money’ was deposited ‘by the’ present defendant who 

‘eventually succeeded in- obtaining ` possession of entire pre- 
empted ‘property. ,' Mutation ‘was also effected in his favour 
despite present plaintiffs’ objection. ‘The present plaintiff then 
filed a suit for a declaration that he be given possession of 
-half share on the allegation that:he had paid half -of the consi- 
deration money to defendant, before the money was. deposited. 

_ The, lower courts found that plaintiff had not paid a pie to 
defendant on account of the pre-emption money and that he 
was, really a “dummy” having been “associated to make. his 

' collusion with ‘vendees impossible”. ` The first court decreed’ the 
suit, on payment of half the amount but the appellate court 
‘dismissed it. ` Held, that the plaintiff’s suit was rightly dismissed. 

- +++ [Per Suraman, J.—The mere. face’ that ‘a joint decree has 

f been! ‘passed in favour of all does not necessarily have the result 

‘of ‘passing title to all the joint decree-holders even if only one 

of them pays the amount. The pre-empted property, in case of 
a dispute, cannot be divided among the joint decree-holders auto- 
` matically. merely because the decree was a joint one. The pro- : 

portion in which the joint plaintiffs are to share the property 
should be © determined in the light of the circumstances under 
which the payment was made, The deposit of ‘the pre-emption 
‘money within the, time fixed by the court’ is neither a proceeding 
in “execution of the decree nor any step-in-aid‘ of it. Narain 

~ Dat Tewari v. Ram Baran, S. A. No. 5 06 of 1925, decided: on’ 
October 19, 1927 referred to.] a 

[Per Boys, J.—Prima facie a.deposit must be tiken to be made 

on behalf of all the decree-holders. It:may reasonably be suggested 
that any step taken by a decree-holder by virtue of the pre-emp- 
tion ‘decree to secure his rights is a step in execugion, and there- 
fore the principle of Or. 21, R. 15 was applicable to the present . 
case but as the plaintiff was a “dummy”, he- could not plead 
„that ‘the deposit made by defendant of the, possession obtained 
by him enured to his benefit.] 

SECOND APPEAL’ from a decree of L. D: Josuri Esq., Addi- 
tional Subordinate Judge of ‘Azamgarh, confirming a decree of 
Basu Harpeo Srinex; City Munsif. ` 

Narmadeshwar U padhjyia for, the appellant. 


ae Gh heath FS. A. 1554 of 1927 SS ete 
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Shiva Prasad Sinha for the respondent. 

The following judgments were: delivered:— 

SULAIMAN, J.—This is a plaintiff’s appeal arising out of a 
suit for declaration and possession. The parties to the present 
suit had jointly instituted a suit for pre-emption and a joint 
decree was passed in their favour by the trial court. The pre- 
emption money was deposited in the name of the present defend- 
ant Ram Harakh Misir. The present plaintiff, Anrup Misir, 
does not appear to have attempted to deposit any money or to 
apply to the civil court for execution of the decree or for deli- 
very of the property to him. Ram Harakh Misir however applied 
for execution in his own favour alleging that the amount had 
been deposited by him alone. Execution was allowed and the 


possession was delivered to him of the entire pre-empted property. ’ 


In spite of an objection raised by Anrup Misir in the revenue 
court, Ram Harakh Misir succeeded in obtaining mutation of 
names. Anrup Misir then filed the present suit for a declaration 
that he had paid half the pre-emption money and asked for 
possession of the half share. In his plaint he did not offer to 
pay half the amount in case it was found that he had not paid 
it, but later on his vakil made a statement in the trial court to 
that effect. ne 

Both the courts below have found that the plaintiff had not 
paid a pie to the defendant on account of the pre-emption money 
as was alleged by him. The first court decreed the suit on pay- 
ment of half the amount but the appellate court has dismissed it 
in toto. l 

The main question raised before us on behalf óf the appellant 
is that when a joint decree for pre-emption had been passed in 
favour of two plaintiffs, the payment by even one of the plaint- 
iffs would enure for the benefit of both the decree-holders and 
both would be entitled to equal shares in the property, the defend- 
ant at best should recover the half of the amount which the 
plaintiff did not pay. 

In order to answer this question it is necessary to consider 
the true nature of a pre-emption suit. Several persons may be 
entitled “to pre-empt a sale. They may institute separate suits 
each claiming the whole property and all the suits may be con- 
solidated and ¢heir respective rights and priorities be determined, 
or they may agree to institute a joint suit for pre-emption. 

Order 20, Rule 14 of the Code of Civil Procedure provides 
the form which a pre-emption decree may take. Where the rival 
claims to pre-emption have been adjudicated upon, the decree 
has to specify their respective rights as provided in Sub-clause (2). 
But where the plaintiffs do not ask the court to adjudicate upon 
their respective rights inter se, a joint decree may be passed and 
if the amount is deposited in *compli&nce ‘with the decree, the 
defendant has no concern with the way in which the property 


AL J.R. HIGH COURT 1051 


‘is to be shared by the plaintiffs. 

But I am unable to hold that the mere fact that a joint 
decree has been passed in favour of: all has the necessary result 
of passing title to -all the joint decree-holders even if only one 
of them pays the amount. Any pre-emptor is at liberty to with- 
draw at any stage and he may withdraw even after the decree 
and before the date fixed for payment. The’ remaining pre- 
emptor would then have a right to deposit the whole amount and 
pre-empt the entire property. I cannot see why a co-plaintiff, 
_who has, got a joint decree in his favour, should, in spite of a 

refusal to contribute towards the payment of the purchase- -money 
or even an express desire to withdraw, still be entitled to recover 
a share of the property on an offer, to pay the proportionate 
amount subsequently. The pre-emption money has got to be 
paid within the short time fixed for its payment. A co-plaintiff 
who refuses to pay the amount within that time cannot be allow- 
ed to claim the property, say after eleven years, if he then is in 
a position to contribute. It therefore seems to me that the tights 
of the joint decree-holders as to the shares which they are entitled 
to in the property on account of the payment of the purchase- 
money, will have to be determined in case a dispute arises. The 
property cannot be divided among them automatically merely 
because the decree was a joint one. 

This result, in my opinion, follows from the following con- 
siderations. Rule 14, Sub-clause (1) under Clause (b) of Order 20 
of the Code of Civil Procedure lays down that the title to the 
property shall be deemed to have accrued from the date of the 
payment. It is therefore clear that a mere passing of the decree 
does not confer on the plaintiffs any title to the property. It 
is the payment of the pre- emption money which gives them such 
title. A similar provision is to be found in Section 24 of the 
Agra Pre-emption Act (XI of 1922) which lays down that a 
person who has obtained a decree for pre-emption in respect of 
any property shall acquire no title to have the property until 
he pays the purchase-money into court in ancondance with the 
pre-emption decree. 

That in order to get equal shares in the sents persons 
equally entitled to pre-emption must pay an equal share of the 
consideration is clearly laid down in Section 13, of the Pre- 
emption Act. I therefore think that in order to determine in 
what proportion the joint plaintiffs are to share the property the 
circumstances under which the payment was made must in ‘each 
case be enquired into. 

If any one of the co-plaintiffs has really refused to contribute 
towards the payment of the purchase-money and in that way 
impliedly withdrawn his claim and the payment of the whole 
amount is made by «the ether cp-plaintiff, the whole property 
ought to go to the latter. On the other hand, the mere fact that 
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the whole amount has been paid by ‘one co-plaintiff would not 
destroy the right of the’ other, if theré-was any understanding 
between them that the payment would be made on behalf -of 
both and that the accounts would be: adjusted afterwards. 

In the course of the argument it was, urged that the’ deposit 
of the amount in pursuance of ithe decree was a proceeding in 
executiori, and Order, 21, Rule 15 applied to it'and that the joint 
decree ‘could not ' be ‘executed in favour of one decree-holder 
without protecting the interests lof the’ other! It was thetefore 
coritended that’ the ‘necessary ‘result was that the entire’ pro- , 


‘perty passed to both the decree-holders. I am unable to- accept 


this contention. - The deposit of: the pre-emption money within 
the time fixed by the’ court is neither a proceeding in execution 
of the decree nor any step-in-aid of it. In fact a conditional 
decree has been passed and it does not become a perfect decree in 
favour of ‘the plaintiffs for pre-emption of the property until 
that condition has ‘been’ fulfilled; In case of its non- -fulfilment 
the decree is really, one -of dismissal of the suit. Dalal, J. in 
Narain: Dat Tewari v. Ram Batan! also held that such ‘deposit 
was not’in execution of the decree. I therefore do not think that 
Order 21, Rule 15 applied to the deposit of the’ purchase-mohey. 

In the present case the court which passed the pre-emption 
decree ordered the delivery of possession in favour of Ram Harakh 
Misir- apparently ` without any investigation’ of the ‘matter. 
That however does not, in my opinion, pe the question ‘front 
being gone into in the present case: 

Coming to the facts’ of the ‘present -case the plaintiff alleged 
that he had actually paid half of: the amount of the pre-emption 
money to the defendant ‘before the deposit was made. On this 
allegation ‘he cannot possibly say'that he had really not paid the 
amount ‘but there was an understanding between the parties that 
Ram Harakh should pay the whole and the’ parties would adjust 
their accounts afterwards. The defendant i in his written statement 
asserted that the plaintiff had been included for the mere pur- 
pose of’ preventing him from colluding with the vendees and 
that when the plaintiff was asked at the time of depositing the 
money Ite said that ‘he was in debt and could not pay the amount. 
The lower appellate court has recorded a distinct finding on’ the 
defendant’s' allegation that ‘the plaintiff was merely a dummy 
and was associated in the pre-emption suit to make his collusion 
with the vendees impossible’. On this finding there could not 
possibly have beer any intention iin the minds of the parties that 
the plaintiff should have a share in half of the property and the 
accounts would be settled between theni afterwards. The deposit 
of ‘the whole amount’ was made by the défendant on his own 
behalf and in my opinion the plaintiff cannot take advantage of 
it in order to claim half the Property, evén though he is now 

. 1S, A. No. $06 of 1925, decided on October 19, 1927 f . 
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prepared to pay his half share of the pre-emption money: 
e suit was rightly dismissed by the lower appellate court. 
Boys, J.—This is a: plaintiff's appeal arising out of a suit 
for a declaration of his right to one-half of’ certain property and 
possession thereof. The present’ suit’ arises out of an earlier pre- 
emption suit. The present plaintiff and the present defendant 
jointly as co-plaintiffs brought suit No. 32 of 1925 against one 
Ram Ban for pre-emption on the ground that the so- -called deed 
of gift to him by one Rambaran was in’ reality a sale, and that 
they were entitled to pre-enipt. The present plaintiff had appar- 
ently’ a superior claim to that of the’ defendant if he had chosen 
to enforce it separately. But ‘the’ two, the present plaintiff and 
the present defendant, did in fact bring the ‘suit jointly. 
On May’ 20,'1925 a decree was passed in the ordinary form 
contained in Order 20, Rule 14, Paragraph 1; providing for the 
payment’ of Rs.1,075 and the usual 30 days. 


On May 28, 1925 the joint’ decree-holders joined in an appli- 


cation asking for further time as they’ had appealed in’ reference 
to the amount of the consideration money. It is not clear, as we 
have not the pre-emption record before us, how time was extend- 
ed, for the only order on the application’ is “File”. 


On July 6, 1925, a deposit was made by the presenit defendant 


of the full amount of Rs. 1,075. ' 

: On December 12, 1925, ‘the present defendant applied for and 
obtained delivery of possession to him: alone, and then applied for 
mutation. The plaintiff receiving notice of the’ mutation pro- 
ceedings objected, but his objection was disallowed on the ground 
that the defendant was insole possession, and mutation was 
effected in favour of the presént defendant ‘alone: 

Hence the present suit which the plaintiff has brought ask- 
ing for a'declaration that he ‘has a half share ‘in the property, 
and further that a decree for possession of half may be passed if 
he be found to be out of possession; and he brought this suit on 
the allegation that’ he had paid-'to the defendant half of the 
consideration money of the PORET before the money was 
deposited. 


‘The trial court found against iie plaintiff on thé allegation 
of fact, and it further found, but not. in very precise terms, 
that the plaintiff was really a dummy. The w8rds of the trial 
court are: 


| He „was joined as a party: ‘so chat he may not ging a collusive 
‘suit for the vendee. This is a good ground. A real vendee 
generally tries to catch hold’ of some preferentially entitled 
person to pre- empt and admit ‘the whole Sale consideration and 
sometimes cherishes a hope to get ‘the property through some 
‘device or another, An anxious pre- emptor therefore not only 
files a suit bit labeurs hasd:'to bring’ in his file preferentially 
oe ‘persons so that there may not be a: collusive action with 
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an adverse effect against the pré-emptor’ s suit. I, therefore, hold 
that plaintiff did not pay the amount. he alleges and the whole 
sum was as a matter of fact deposited by Ram Harakh. (the « 
present defendant). 

On the issue-whether the plaintiff was entitled to any relief, 
the trial court, notwithstanding the finding which I have quoted, 
held that the plaintiff was entitled to a decree for possession of 
half on, payment of half the purchase-money. 

Both parties appealed. The: lower appellate court held 
definitely that the present plaintiff was merely a dummy, and was 
associated in the pre-emption suit to make his collusion with the 
vendees impossible. . It also found: against the plaintiff. that he 
had paid none of the money, and dismissed the plaintiff’s appeal, 
and allowing the defendant’s appeal set aside the decree of the.. ` 


trial court and dismissed the plaintiff’s suit with costs. 
Plaintiff appeals now to this Court against both the decrees -o 


of the lower appellate court. The-present second, appeal No: 1554 
of 1927 is against the decree of the lower appellate court in the 
defendant’s appeal to that court.. | 

The .plaintiff-appellant’s contention is that the payment of 
Rs.1,075 by the defendant-respondent in the pre-emption suit 
was a payment which, even if made by the defendant, as found 
by both courts, entirely out of his own pocket, enured’ equally 
to the benefit of the plaintiff, and. that similarly the application 


.of December 12, 1925, for delivery!of possession to the defendant 


alone, must be taken as enuring also to the benefit of the plaintiff. 

If there were no further facts' found than these I should be 
inclined, to hold that the plaintiff’s appeal must be decreed and 
the decree of the trial court restored. We have been referred to 
Order 2, Rule 14, which provides for the form of the decree in 
a pre-emption suit. It appears to:me to be impossible to hold 
that the trial court in a pre-emption suit must, when the money 
is deposited by one of two or more co-plaintiffs, inquire igto the 
question whether the money is deposited _ on behalf of all the 
plaintiffs or only on behalf of one. 

We have nothing before us to show with ana accompanying 
statementsethe tender of the money: was made. We have got the 
accompanying application before us, owing to the absence of the 
pre-emption recgrd, and so we can ‘only, assume that it contained 
no specific allegation that the defendant was depositing the money 
solely on his own account and claimed to reap the whole benefit 
of the decree; and jn’ such circumstances I think that the trial 
court should and could only assume that the payment is being 
made for the benefit of all the co-decree-holders. 

I need not enter into the question of what action the court 
should take if the application of the person depositing the money 
did show that he was claiming to deposit golelyson his own account 
and claiming the whole benefit arising from such deposit. , It 
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' may be that the trial court’s proper course would te to refuse to 
accept the money. or to. accept: it, provisionally and issue notice 
‘to the other decree-holders, I have not to determine that ques- 
tion inthis case. 

. It is urged for the defendant: that the deposit of money in 
` accordance with a pre-emption, decree is not. part of execution 
proceedings so as to make Order 21, Rule. 15; applicable. On the 
other hand it.may reasonably be, suggested that in pre-emption 
proceedings there is one decree and:one ‘only, and that they differ 
from proceedings in a mortgage suit, where there is a preliminary 
and a final decree, and that any step taken by a decree-holder 
by” virtue of the pre-emption decree to secure his rights is a step 
in execution. ¿It is difficult to see what it is if it is not a step in 
execution. The decree stands complete. and the decree-holder 
desires to'obtain his rights under it. .It is necessary, before he 
can demand: delivery of the property by an application for such 
delivery, for him to show that he has-paid the money. It is difficult 
to see how an application to be allowed to deposit the money can be 
regarded as an application i in the suit, and if it is not an applica- 
tion in execution, then it is difficult to see into what category 
it will fall. I have already. held that prima facie a deposit 
must be taken to be made on behalf of all the decree-holders, and 
-I would: further hold that the principle of Order 21, Rule 15 
is applicable and that this is an additional reason for holding that 
where there is nothing to show, as in. this case, that the person 
depositing the money was claiming’ the sole benefit of the rights 
following upon such deposit to -the exclusion of :his co-decree- 
holders, the trial court can and can only treat the deposit as made 
on behalf of all the decree-holders. 

Again, if the appellant had secured, as he should have done, 
the summoning of the pre-emption record, it would almost 
certainly have been found that thë tender of the money had been 
accompanied by a prayer for the delivery of the property and, 
if that-were so, it would be still more difficult to suggest that it 
was not a proceeding. in execution to.which Order 21, Rule 15 
would directly apply. 

‘So far, then, I would hold that the deposit whether made 
by the defendant out of his own _Pocket or Act enured -to the 
benefit of the plaintiff also. ' 

- Similarly I would hold that the application of December 12, 
1925, for delivery of possession to the defendant alone was beyond 
doubt an application in execution, and therefore an ‘application 
to which Order 21, Rule 15 applied.. The court did not in fact 
make any. order under Sub-rule 2 of Rule 15 of Order 21, but 
Ido not think that the plaintiff would be debarred from claim- 
ing half the property. 

» This is, howevér, in*the présent case by no means all. Both 
courts have found, the lower appellate court in the most express 
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terms, that the plaintiff was merely a dummy in the proceedings 
induced by the present defendant to join as a co-plaintiff merely 
in order that he might not be putfup by the original vendee to 
bring a collusive suit which would defeat the present defendant. 


In face of this finding I have no hesitation in holding that the | 


present plaintiff cannot now plead :that’ the deposit made by the 
defendant enured to his benefit or that the possession obtained by 
him in what was undoubtedly execution of the decree enured to 
his benefit, and the suit of the plaintiff was rightly dismissed. 

I would add that, in my opinion, if neither the appellant 
nor the respondent secures the presence of a necessary record for 
the information of the court hearing an appeal, the one or the other 
has: only himself to blame if the ordinary presumptions are made 
against him. It is ordinarily too late at the hearing of the appeal 
to suggest that the hearing should be OCEAN and the case 
adjourned for the: record to be sent for. 

I would dismiss the appeal with costs. 

By THE Court—The appeal -is dismissed with costs. 


GHAMANDI NATH (Applicant) 
versus “~ 
BABU LAL (Opposite party) * 

Criminal Procedure Code, (Act V of 1898 as amended in 1923), Se: 
` tions 235, Clause (2), 240, 403(1) & (2) applicability of —Pro- 
secution under Sections 211 & 500, I. P. C. for making false report 
—Conviction under Section 500 only—A pplication in revision for 
enhancement of sentence and to, inflict, sentence under Section 211 


—wWithdrawal of, effect puts complaint under Section 211, 


when incompetent. 


A report, made by A to the‘ ‘police, that a burglary had been 
committed at his house and that B and C were standing at his 
door and directing the operations of the burglars, having been 
found to be false,’A was tried under Sections 211 and ‘4500’ of 
the Penal Code on the complaint of B who was a brother of C. 
A was convicted under: Section 500. Thereupon B applied to 
the High Court to enhance the sentence under Section 500- and 

: to irflict one under Section 211, but later on B withdrew his appli- 
cation. C then filed in the court of a magistrate a complaint 
, against Agunder Section 211 ‘and the magistrate accepted it. 
Held, that the withdrawal of the application in which sentence 
was desired under Section 211,. Indian Penal Code amounted to 
a withdrawal of the charge for that offence and under Section 240 
of the Criminal Procedure Code the effect was an acquittal on 
that charge. Section 235, Sub-section (2) of the Criminal Pro- 
cedure Code would therefore ‘apply because the acts alleged 
against the accused of making a false report constituted an offence 
falling within two definitions of the Penal Code, viz., Sec- 
tions. 211 and 500, and he could be charged with them and 


° *Cr. Ref. 198’ of 1929 : 
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-~  tried-at one trial for each of- such offences, but having been 
7 convicted of one of such- offences, -he could not be tried over 
‘again for an offence under the other: section. 
Sherbe Khan v. The Emperor, 10 C. W. N. 18 followed. 

CRIMINAL REFERENCE made by: W. C. Dere Esg., Dis- 
-trict Magistrate of Muttra. ee g 

S.. N. Chaube for the applicant. _ 

Iqbal Ahmad for the opposite party. 

The following judgment was delivered by 

DALAL, J.—One Ghamandi. Nath made a report to the 
police on April 21, 1928, that on the previous night a burglary 
or dacoity had been committed at his house and that two men, 
Manni Lal and Babu Lal, were standing at his door armed with 
a spear and a sword directing the operations of the burglars or 
dacoits. ‘The report was found to be false so far as Manni Lal 
and Babu Lal were concerned. Ghamandi Nath was thereupon 
tried for offences under Sections 211 and 500 of the Indian 
Penal Code on the complaint of Manni Lal who is a brother 
. of Babu Lal. The magistrate convicted Ghamandi Nath under 
Section 500 and sentenced him to three months’ simple imprison- 
ment. He adopted a very weak attitude and refrained from 
passing any order on the charge under Section 211 -of the Indian 
Penal Code. Manni Lal thereupon applied in revision to this 
Court to enhance the sentence under Section 500, of the Indian 
Penal Code and to inflict a sentence under Section 211 of the 
Indian Penal Code. This Court agreed that the sentence of three 
months’ simple imprisonment -was ludicrously inadequate, but as 
Manni Lal withdréw his application, the Court refrained from 
issuing notice to Ghamandi-Nath to show cause why the sentence 
passed on him should not be enhanced. Babu Lal thereupon took 
up the running and filed in the court of a magistrate a complaint 
against Ghamandi Nath under Section :211 of the Indian Penal 
Code, and the -magistrate accepted this complaint. The Dis- 
` trict Magistrate in revision has- submitted the record to this 
Court for dismissing the complaint. He has taken no legal ground 


but has expressed the view that further proceedings against ” 


Ghamandi Nath would amount’ to persecution in satisfaction of 
a private grudge and it ‘was not advisable that he should be 
further ‘prosecuted. ` This is a sound reason and J would accept 
the reference on this ground. It appears to me, however, that 
in law also the complaint to the Deputy Magistrate is not justi- 
fied. It was rightly pointed-out by Mr. Chaube that there was 
a withdrawal by the complainant with the consent of the Court 
here of a charge under Section 211 and so the provisions of Sec- 
tion 240 of the Code of Criminal Procedure applied-and Ghamandi 
Nath must be considered to have been acquitted ‘of that charge. 
It was argued that «here, was no specific consent of this Court 
and that the provisions applied only to the trial court. e When 
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this Court accepted the withdrawal by the complainant Manni 
Lal, it may be presumed that it gave its consent to such a with- 
drawal. In his application for revision Munni Lal had desired 
a sentence under Section 211 of the Indian Penal Code also to 
be imposed; so his withdrawal of that application amounted to 
a withdrawal of the charge for that offence. The provisions of 
Section 240 apply to every grade:of court not only to the court 
of trial. There is also another reason why the complaint to the 
Deputy Magistrate would conflict. with the provisions of Sec- 
tion 403(1) and (2) of the Code. Clause (1) deals with 
acquittals of offences convered by Sections 236 and 237. As to 
offences covered by Section 235, Clause (2) lays down: ‘ 
A person acquitted or convicted of any offence may be after- 
wards tried for any distinct offence for which a separate charge 
might have been made against him on the former trial under 
Section 235, Sub-section (1). 
Reading this in conjunction with the provisions of Clause (1) it 
would follow that when a separate charge has been framed against 
a person under any of the Sub-sections other than Sub-section (1) 
of Section 235, he cannot be tried for the separate charge when 


- he has once been convicted or acquitted of one charge. To the 


case of Ghamandi Nath Sub-section (2) of Section 235 would 
apply because the acts alleged against him of making a false 
report constitute an offence falling within two definitions of the 
Indian Penal Code, namely, those of Section 211 and Section 500, 
and he could be charged with them and tried at one. 
trial for each of such offences. When he was convicted 
of one of such offences, namely, , an offence -under Section 500, 
he could not be tried over again for an offence under Section 211 
of the Indian Penal Code. This view is supported by a Bench 
ruling of the Calcutta High Court, Sherbekhan v. The Emperor". 

There a person had been tried for offences under Sections 201 


~ and 202 of the Indian Penal Code and acquitted by the sessions 


court. When he was tried again for an offence under Section 176 
based on the same facts, the High Court held that he could not 
be so prosecuted as the case did not fall under Sub-section (1) 
of Section 235 of the Criminal Procedure Cuda but under Sub- 
section (2) of that Section. 

I direct, therefore, that the: proceedings SET the appli- 
cant under Section 211 of the Indian Penal Code be quashed and 
Babu Lals complaint dismissed. 
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RAM LAL SAH (Plaintif). - 
Versus 
ALLAHABAD BANK LIMITED (Defendant)* 

Civil Procedure Code (V of 1908), Or. 33, R. 5, Cl. (d)—Application 
to sue as pauper—Cause of action to be shown—Evidence demanded 
by court on merits—Jurisdiction, material irregularity in exercise 
of-—Sec. 115, Civil Procedure Code. 

Where it was found by the lower court that plaintiff was a 

- pauper within the meaning of Or. 33 of the Civil Procedure 

- -Code but he rejected the application on the ground. that the 
evidence adduced by applicant did not’ prove that he had a good 
` case, held, that the lower court acted with material irregularity 
in the exercise of his jurisdiction in asking the applicant to 
produce evidence. All that-was necessary for it to see was whether 
the petition and applicant’s own statement showed a cause of 
“action. 

Shauran Bibi v. Abdus Samad, 1. L. R. 45 All. 548=21 A. L. 

J. R. 441 followed. 

Civit Revision from an order of J. S. GrosE EsQ., Assistant 
Collector first class of Naini Tal. 

A. P. Bagchi for the applicant. 

_ -Ladli Prasad Zutshi (for whom: Gopi Nath Kunzru) for 

the opposite party. : 

> The judgment of the Court was delivered’ by 
Moxerji, J.—This is an application to revise an order of 

August 29, 1927, by which the Assistant Commissioner of Naini 

Tal rejected the applicant’s application for permission to sue as a 

pauper. 

It has been found by the learned Assistant Commissioner 
that the plaintiff is a pauper within the meaning of Order 33 of 
the Code »%of Civil Procedure. The learned Judge of the court 
below fas, however, found that the evidence adduced by the 


applicant did not prove that he had a good case. In this, in our. 


opinion, the learned Judge was wrong. All that was necessary 
for him to see was whether the petition of the applicant and his 
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own statement, which was recorded, showed a cause of action., ` 


[See Order 33, Rule 5, Clause (4) ]. The case of Shauran Bibi v. 
Abdus Samad? is in point. The learned Judge went wrong im 
asking- the applicant to produce evidence before him. In doing 
this he acted ‘with material irregularity in the exercise of his 
jurisdiction. We accordingly set aside his order and direct that 
the application of the applicant be admitted as a plaint and the 
case be proceeded with according to law. . 
The applicant will have his costs in this Court. 


a *Ca. Rev.e41 of 1928 - 
I. L. R. 45 All 54821 A; L. J. R. 441 p 
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Gii: JAMES R.-R. SKINNER (Defendant) 
m i versus 


1929 ROBERT HERCULES SKINNER anp oruers (Plaintiffs) 
July 16 Registration Act (XVI of 1908), Sec. 17—Unregistered sale deed— 
Whether admissible to prove contract of sale. 








Lorn An unregistered sale deed is not admissible by reason of Sec- 
Canon _tion 49 of the Indian Registration Act to prove a contract of 
DARLING sale between the parties and cannot therefore be used as .the 
Sm LANCELOT foundation of a suit for specific performance. 

SANDERSON Sanjib Chandra Sanyal v. Santosh Kumar Lahiri, I. L. R. 49 
es tein Cal. 507, Sattya Narayan v. Chinna Venkata Rao, I. L. R. 49 
Sir Brnon Mad. 302 and Ramlıng Parwataya v. Bhagwant Shambhuappa, 

MITTER I. L. R. 50 Bom. 334 approved. 

APPEAL from a decision of the High Court of Judicature at 
Allahabad. 
The following judgment was delivered by 
Sir George Sm Grorce Lownpes—One Richard Skinner died in 1913 
Lowndes intestate, and his estate, which included immovable properties of 
considerable value, devolved upon his brother George Skinner 
and his sister Alice Skinner in equal shares. Richard Skinner was 
at the time of his death indebted to the Delhi and London Bank, 
and administration of his estate was granted to a Mr. Angelo, the 
Bank’s manager. On June 18, 1918, while the estate was still under - 
administration, George Skinner executed in favour of Robert 
Hercules Skinner, the first respondent in this appeal a document 
in the following terms :— 
- [The first sentence is torn out.] 
‘ This day between Mr. (torn out) at present at Meerut of the 
: one part, hereinafter called the first party, and Mr. ReH. Skinner 
of Hansi of the second part, hereinafter called the secohd party. 
f Whereas Mr. G. C. E. Skinner, the said first party (paper 
5 ; : torn), heir to the estate of his late brother, Mr. R. R. Skinner, 
- ie and the said first party therefore as heir has a (paper torn) in the 
seg : property allotted to the late Mr. R. R. Skinner by the decree of 
3 oe the District Judge, Delhi, of August, 1888, partitioning the 
ag n joint Skinner estate; and in all the property he subsequently 
$ “ol acquired. And that whereas my brother R. R. Skinner died in 
So. TR Vat about August, 1913, and that since his death there has been 
sehr constant trouble and long, expensive and ruinous litigations and 


we 


family disagréement, etc., owing to which vendor has not been. 
able to get possession up-to-date, nor gets any benefit from it 
whatsoever. eee i f ee 

That whereas now Mr. R. H. Skinner of the second part, 
hereafter called the vendee, has agreed to purchase all these 
properties left me by my said late brotherMr. R. R. Skinner. 
. i *P. C. A. 97 of 1928 





on J 
set R o Segu a 
ey 
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a Therefore I, G. C. E. Skinner af the’ ‘ah site Trala called Cvm. 
the vendor, with my free will, wishes and. consent’ do hereby sell aN 
all my share, I have, inherited from my late brotker,. Mr. R. >» sacks 
R. Skinner, to Mr. R. H. Skinner for rupees fifty thousand, to James R. R. 
keep the Property in the family and for’all what the vendee has -SEINNER 





done for me, it is therefore mutually. agreed-as follows :— Y: 

1. That the vendee, Mr.-R. H.. Skinner, do pay- to the said ERT 
vendor, Mr. G. C. Skinner, rupees one thousand as earnest money SKINNER 
by cheque.’ 


2. That as all this property is in the hand of Mr. Angelo, the Sir George 
administrator of the estate of my late brother, Mr. R. R. Skinner, Lowndes 
the vendor-will do his best to get the vendee. full possession. 

3. Should for any reason the vendor fail or do not satisfy 
the vendee, in this case the vendee has my free consent to take 
any. action he considers proper and necessary to get full posses- 
sion, and mutation of names done in the said vendee’s favour. 

4. From the date of agreement all expenses for litigation now 
pending which, if the vendor chooses to hand over to the vendee 
or that may hereafter be filed by the vendee in the above matter, 
will be borne by the vendee. 


. $. That the cases now pending and all matters with refer- 
ence to these properties, the said vendor shall give a correct and 
complete list of all cases, also a list of all papers and books, etc., 
in the possession of the said vendor to the said vendee and take a 
receipt for any reason, the vendor -fail, the vendor will be res- 
ponsible for loss, etc., and not the vendee. 
6. In addition to the price stated above the said vendee will 
have to pay the Delhi and London Bank, Delhi, vendor, . share 
of the debt left by the late Mr. R. R. Skinner, but the said 
vendor will pay all debts the said vendor may have contracted 
on this said property after the death of the late Mr. R. R. Skinner 
and release it for the vendee. 
7. That the vendor declares that he is the sole heir to this 
said property, but should, other heirs be established .... by > 
order of any Court the vendor is not responsible. 
* 8. The said vendor confirms this to be a complete and con- ` 
clusive sale binding on the said vendor and on all his heirs or’ 
assigns, etc., in favour of the said vendee .... and if the 
vendee should ever consider necessary to execute a: Registered” 
__ sale deed . . . . vendor or-his heirs, assigns, etc., will always be 
` -ready to execute and register the same at the expenses of the 
‘vendee. e Fa o 
9. In virtue of this sale and agreement if” the jde cons, 
; siders necessary the vendor will always be ready to execute and’: 
T register a power of attorney or give the vendee any other docu- sest- 
ment or help the vendee may demand. ° i 
10. The balance of rupees forty-nine thousand will be paid 
-by the vendee to the vendor the very year the vendee gets full 
legal possession of all the properties‘and the mutation of names 
all oe in the name of the vendee. 


` Should ‘the vendee nêt be able to get mutation of names 
š M in his name and get full and complete possession during 
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Civ the lifetime of the vendor, the vendor in such case directs the 
aN vendee or his heir, Mr. J. A. R. Skinner, to pay the balance due 








1242 to the heirs of the vendor. 

“James R. R 12: The schedule of the properties sold is hereunto annexed . 
SKINNER as noted below :— 
Koras (a) All the properties’ noted in the decree of the Dis- 
Hercures f trict Judge, Delhi, August, 1888, partitioning the 
SKINNER joint Skinner estates. (Ingram v, Orde and other). 
a (b) All the properties. acquired by the late Mr. R. R. 

l Se oree i Skinner up to the time of his death. Therefore we, 


the undersigned, further confirm and ratify this 
sale and agreement by our signatures cscs 
Meerut,- June 18, 1918. i 
(Sd.) Georce C. E. SKINNER, Vendor. 
(Sd.) R. H. SKINNER, Vendee. 
This document was not registered. 

George Skinner died intestate in December, 1919, and on Feb- 
ruary 11, 1921, the first respondent instituted the suit out of which 
this appeal arises. ‘The only defendant to the suit as originally 
framed was Angelo, the administrator of Richard Skinner’s estate, 

, and the principal prayer of the plaint was for specific performance 
of “the agreement of sale dated June 18, 1918’—the reference 
being to the document above set ‘out—and “for possession of the 
property. It is obvious that Angelo did not represent George 
Skinner’s estate, and it is admitted that in this respect the suit was 
defective, but various parties were subsequently added, including 
Alice Skinner, whose right to a half-share in Richard Skinner’s 
estate was disputed in the court of first instance, and Thomas 
Skinner, the third respondent, who was appointed administrator 
ad litem of George Skinner. Major Stanley Skinner was -also 
substituted for Angelo as administrator of Richard Skinner, and 
on the death of Alice Skinner, pending the proceedings in India, 
James Skinner, the present appellant, was brought on the record 

‘ as her executor. 
l Various matters were debated in the course of the proceedings 
„in India, with which their Lordships have not been asked to deal, 
ae but the principal issue in the case, and that upon which the 
. determination of this appeal depends, was whether the document 
~of June 18, 1918, was admissible in evidence. ‘This in the argu- 

‘ment before thé Board has resolved itself into questions, viz., (1). 

. whether the document comes within the provisions of Section 17 
- of the Indian Registration Act XVI of 1908 and so required 
registration; and (2) whether, if registration was necessary, it 

‘could form the basis of a suit for specific performance notwith- 

standing the provisions of Section 49. 

On the first question the Subordinate Judge by whom the 
suit was tried was of opinion that the document was a sale deed 
_tequiring registration under Section 17, and that, being un- 
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registered, it was not admissible in evidence, and he accordingly 
dismissed the suit. The High Court, on appeal, differed from this 
conclusion. The learned Judges. held that the document ought 
to be “treated as being an agreement for sale rather than as a 
sale deed”, and that, therefore, registration was not necessary, 
and they made a decree for specific performance in respect of 
George Skinner’s moiety of the property upon certain terms. 
Against this decree the executor: of Alice Skinner has appealed 
to His Majesty in Council. 

In the course of the arguments the document of June 18, 
1918 has been discussed with great minuteness, but their Lord- 
ships have no doubt that the view taken of it by the Subordinate 
Judge was right. The language employed is perhaps not that of 
a trained draftsman, but it clearly purports to transfer George 
Skinner’s interest in the immovable properties which he had 
inherited from Richard Skinner, particulars of which are set out 
in the schedule, and it accordingly comes within the terms of 
Section 17 of the Act and required registration. 

The second question is perhaps a more difficult one, though 
the difficulty arises rather from the divergent views to be found 
in the Indian case law on the subject than from the interpretation 
of Section 49 of the Registration Act. It is unfortunate that this 
aspect of the case was not submitted to the Indian Courts, and 
their Lordships have therefore not had the assistance of the. High 
Court in discussing the numerous decisions. which have been 
referred, to before them. 

Their Lordships, however, think that. the meaning of Sec- 
tion 49 is clear. The section runs as follows :— 

49. No-document required by Section 17 to be registered shall— 

(a) affect any immovable property comprised therein, or 
. (by confer any power to adopt; or 
' (c) be received as evidence of any transaction affecting 
such property or conferring such power, 

unless it has been registered. 

If an instrument which comes within Section 17 as purport- 
ing to create by transfer an interest in immovable property is not 
registered, it cannot be used in any legal proceedings to bring 
about indirectly the effect which it would have had if registered. 
It is not to “affect” the property; and it is not to be received 
‘as evidence of any transaction “affecting” the property. 

In the present case the document under consideration, in 
addition to creating an interest in the immovable property con- 
cerned, provides as one of the terms, and therefore as aw integral 
part of the transfer; that the vendor should if the vendee so 
requires, execute a registered sale deed, and it is contended for 
the first respondent that, notwithstanding the non-registration, 
he can sue upon this agreement, putting the document in evidence 
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Co. „as proof of it. Their Lordships are clearly of opinion that this 
Is is Within the prohibition of the section. They think that an 
agreement for the sale of immovable property is a transaction 

James R. R. “affecting” the property within: the meaning of the section, 
SANE inasmuch as, if carried out, it will bring about a change of owner- 
Roserr ship. The intention of the Act is shown by the provision of 
Feat Section 17 (2) (v), which exempts from registration, and there- 
- fore frees from the restriction of Section 49, a document which 
AA does not itself create an interest in immovable property, but 


merely creates a right to obtain another document which will do 
so. In the face of this provision, to allow a document which does 
itself create such an interest to be used as the foundation of a 
suit for specific performance appears to their Lordships to be 
little more than an evasion of the Act. 

A number of cases from the Indian Reports have been 
referred to on either side in the argument before this Board, and 
it is clear that many of the decisions are irreconcilable. Their 
Lordships think, therefore, that no good purpose would be served 
by a detailed examination of them, but they have the satisfaction 
of knowing that the principle which has been enunciated above 
is in accordance with recent decisions in most of the High Courts. 
See Sanjib Chandra Sanyal v. Santosh Kumar Labiri'; Sattya 
Narayana v. Chinna Venkata Rao’; Ramling Parwataya v. 
Bhagwant Shambhuappa'. : 


For'the reasons given their Lordships are of opinion that the 
High Court was wrong in granting a decree for specific perform- 
ance, and that the first respondent’s suit should have been dis- 
missed. They will therefore humbly advise His Majesty that 
this appeal should be allowed, that the decree of the High Court 
should be set aside, and that of the Trial Judge restored. The 
first respondent must pay the appellant’ s costs both here and in 
the High Court. 

Appeal allowed 
Champan Walker and Shephard—Solicitors for the appellant. 

T. L. Wilson and Co.—Solicitors for the respondents. 

AL L. R. 49 Cal. 507 2L L. R. 49 Mad. 302 71, L. R. 50 Bom. 334 
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: THE MAINE AND NEW BRUNSWICK ELECTRICAL 
POWER COMPANY, LIMITED (Defendants) 
versus 

i ALICE M. HART (Plaintif) * 

Interest Act (XXXII of 1839)—Sum certain, meaning of—Interest— 

Equitable jurisdiction to allow. 
_ Under the Interést Act (XXXII of 1839), a sum certain is 
not, payable by the written instrument at a time certain if its 
payment is contingent upon .events which may never happen 
and the amount payable is capable of ascertainment only if and 
when those events happen and the time for happening of those 
events, if they ever do happen, may be indefinitely postponed. 
Juggomobun Ghose v. Manickchund, 7 M. 1. A. 263 followed. 

In the absence of any express covenant for payment of interest, 

interest can only be allowed if the plaintiff is entitled to by 
rule of equity. In the case of a sale where contract has been 
carried into performance and the vendee enters into certain 
covenants regarding payment of sale consideration, no rule of 
equity applies and the plaintiff-vendor would not:be entitled 
to interest. 

_ ÅPPEAL from a judgment of the Supreme Court of New 
Brunswick (Appeal Division). 

; Geoffrey Lawrence, K. C. and W. H. Harrison, K. C. for the 

appellants. 

F. R. Taylor, K. C. (Canadian Bar) for the respondent. 

“The following judgment was delivered by 

Lord Tomim—lIn this case the defendants in the action are 
appealing from a judgment of the Appeal Division of the 
Supreme Court of New Brunswick, dated March 26, 1928. By 
that judgment the Appeal Division (1) dismissed an appeal of 
the defendants from a judgment against them for $28,000 with- 
out interest, given by the King’s Bench Division of the Supreme 
Court of New Brunswick, on October 20, 1927, and (2) allowed 
a cross appeal of the plaintiff, thereby increasing the amount 
recoverable against the defendants by $9,083.88 in epee of 
interest. 

Two questions only have been argued on this appeal. First, 
whether upon the true construction of certain, covenants the 
defendants have become liable for the $28,000 for which judgment 
has been given against them. Secondly, whether the defendants 
are chargeable with interest on any sum which they may be 
held liable to pay under the convenants. 

The facts of the case are as follows:— 

Prior to the year 1905, the plaintiff’s predecessor-in-title, 
Havelock McC. Hart, acquired land partly in New Brunswick 

* *PPC. A. 98 of 1928 - 
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and partly in Maine, on both banks of the Aroostook River in 
the neighbourhood of the Aroostook Falls, together with certain 
water privileges for the purpose of developing the water power of 
the Falls. 

In 1905, Hart and one Arthur R. Gould (the owner of all 
the capital stock of the ‘Presque Isle Electric Light Company), 
entered into an agreement with the defendants whereby Hart was 
to transfer all his land and water privileges on the Aroostook River 
to the defendants and Gould was to transfer-to the defendants 
all his capital stock in the Presque Isle Electric Light Company. 
The consideration to Hart for the: transfer by him of the land and 


‘water privileges was (1) the allotment or transfer to him of certain 
stock of the defendants and (2); the defendants’ covenants, the 


true construction of which falls to be determined upon this appeal. 
The documents relating to the-transaction do not contain any 
reference to the stock to be allotted or transferred to Hart, but 
it is not disputed that it was parti iof the bargain that. Hart should 


have the stock and that the stock was, in fact, allotted or trans- 


ferred to him upon the execution of the indentures of conveyance 
completing the transaction to which reference will be made 
hereafter. - 3 

-The first relevant document is a AET EN of agreement, 
dated January 3, 1905, and made bétween Hart, Gould and the 
defendants. It contained a recital that under arrangements which 
had been mutually made between them, Gould was to transfer 
to the defendants all the. capital stock of the Presque Isle Electric 
Light Company, and Hart was to. convey or cause to be conveyed 
to the defendants by deeds in. the form thereto annexed as 
Schedules A and B, the lands and water privileges described in 
the said schedules, being the faale and water privileges already 
referred to. 

The operative part of the agreement sonda that upon the 


defendants completing the necessary financial’ arrangements for 


the development of water power'-at the Aroostook Falls to the 
satisfaction of Gould and Hart, -Hart should and would convey 
or cause to be conveyed to the defendants by deeds in the form 
thereto annexed as Schedules A’ and B, the lands and water 
privileges described therein and Gould should and would assign 
and transfer’ 8r cause to be’ “assigned and transferred to the 
defendants all the capital stock of the Presque Isle Electric Light 
Company. 

The stock of the défendants 'to be allotted or transferred to 
Hart was duly allotted or transferred to him. . 

The conveyance of the lands and’ water privileges by Hart 
to the defendants was also in due course.effected by means of two 
indentures of conveyance, dated, January 13, 1905, one of which 
related to the lands and water privileges i in New Brunswick and 


1 
e 
: 
1 e 
[j 
5 


AL. J. R. -PRIVY COUNCIL. - 1067 


the other to the lands and water privileges in Maine. The two vn 

indentures were mutatis mutandis identical in form. Each of {sz 

them contained a covenant by the’defendants with Hart in the ° —— 

following words. f : Man & New 

The said The Maine and. New Brunswick Electrical Power ee 

Company, Limited, doth hereby for itself, its successors and Power Co., 
assigns covenant with the said Havelock McC. Hart, his heirs, Lr. 
executors, administrators and assigns that if water power to a v: 

greater extent than two thousand horse power be at any time ar 

developed and used at the Aroostook Falls, situate upon the  - 

hereinabove described lands and premises, the said The Maine Lord Tomlin 

and New Brunswick Electrical Power Company, Limited, its 

successors and assigns shall pay to the said Havelock McC. 

Hart, his heirs, executors, administrators and assigns, the sum 

of eight dollars for each horse power in excess of the said two : 

thousand horse power, any power developed and used in excess 

of two thousand horse power to be treated as divided into units 

of 500 and each unit to be immediately paid for in entirety 

when any part thereof has been developed and used. 


By deed of assignment, dated August 21, 1923, Hart assigned 
all his rights under the covenants contained in the indentures of 
conveyance and all moneys payable thereunder to the plaintiff. 

After the completion of the sale and transfer of the lands 
and water privileges the defendants erected works at or near the 
Aroostook Falls for the purpose of developing the water power 
of the Falls, and began and have -since continued to generate 
electrical power therefrom for distribution and sale to customers. 
The defendants have from time to time increased the capacity of 
their works. i , 

It appears from the power station sheets of the defendants 
in which is entered an hourly record of the amount of power 
produced, that the defendants for the first time on January 10, 
1918, and on several subsequent occasions, developed and used 
power in excess of 2,000 horse. The action out of which this 
appeal arises was begun by the plaintiff to recover the sums 
payable under the convenants in respect of such excess horse 
powers: . . . 

The plaintiff contends that upon the true construction of the 
conyenants the defendants are liable to pay for excess horse power 
immediately upon each occasion where any excess horse power 
is developed and used, in other words, that the defendants are 
chargeable from time to time upon the maximum peak load 
once reached. There is no dispute as to the- figures and if the 
plaintiff’s contention is well founded, judgment, was rightly given 
against the defendants for $28,000. . ; 

The defendants, however, contend that “water power” of 
a stream. means the average pow€r produced over a reasonable 
peried of time, and that in view of the fluctuations of the seasons, 
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the most reasonable period of time is a year, and that, therefore, 


on the true construction of the convenants they ought to be 


charged upon the average. load of the year and not upon the 
individual maximum peak loads. ' 

Both courts below have decided this point against the 
defendants. 

In their Lordships’ judgment the contention of the defendants 
cannot be reconciled with the language of the covenants. The 
words “at any time” and “immediately” contained in the 
covenants seem to their Lordships to indicate recurring points of 
time and not any system of averaging. Further, the similarity 
between the language under consideration in the present case, 
and that considered by their Lordships’ Board in the case of 
the Attorney General of Ontario v. Canadian Niagara Power 
Company’ is such that a decision in favour of the defendants here 
would, in their Lordships’ view, be inconsistent with the earlier 
decision of the Board. 

Upon the point of construction, therefore, in their Lordships’ 
opinion, the defendants fail. 

The question of interest next falls-for consideration. On 
this head of the case the Appeal Division of the Supreme Court, - 
differing from the Trial Judge, have allowed interest against the 
defendants. 


There is no agreement to pay interest, either in express terms 
or implicit in the language of the covenants. The plaintiff, how- 
ever, contends that interest is payable either under Section 24(1) 
of the New Brunswick Judicature Act, or under the rule by 
virtue of which a Court of Equity compels a purchaser who takes 
possession to pay interest. The Appeal Division in deciding in 
the plaintiff’s favour, have founded themselves upon Section 24 (1) 
of the New Brunswick Judicature Act. 

The language of Section 24(1) of the New ‘Bink 
Judicature Act 1909 is as follows:— ; 

On the trial of any issue or any assessment of damages upon 
any debt or sum certain, payable by virtue of a written ‘instru- 
mént at a certain time, interest may be allowed to the plaintiff 
from the time when the debt or sum became ‘payable. 

The langwage of this section cannot be distinguished from 
that of Section 28 of Lord Tenterden’s Act (3 & 4 Will. IV, c. 42). 
The English decisions on that section are, therefore, relevant for 
guidance. In thir Lordships’ judgment, the decision of the 
Exchequer Chamber in Merchant Shipping Company v. Armitage? 
is an authority binding the English Courts up to and including 
the Court of Appeal to hold under Lord Tenterden’s Act that 
if the sum becomes payable at a time fixed by reference to a 
contingent event which may of may hot lappen, it is not pay- 

T1912] A. C. 852 : L. R. 9 Q; B. 99 . 
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able by the written instrument at a time certain. This decision 
was treated as authoritative by Court of Appeal in London 
Chatham and Dover Railway Company v. S. E. Railway Company’, 
and was viewed with benevolence by Lord Herschell in the House 
of Lords (see London Chatham and Dover Railway Company v. 
S. E. Railway Company’. 

It is further to be observed that in Juggomohun Ghose v. 
Manickchund' their Lordships’ Board held under an Indian statute 
(Act No. XXXII of 1839) ‘identical in terms with the relevant 
section of Lord Tenterden’s Act that a sum certain is not pay- 
able by the written instrument at a time certain if its payment 
is contingent upon events which may never happen and the 
amount payable is capable of ascertainment only if and when those 
events happen and the time for the happening of those events, 
if they ever do happen, may be indefinitely postponed. 

In view of the last-mentioned decision, which is binding on 
their Lordships’ Board, it would not, in their Lordships’ judg- 
ment, be open to them to hold that the effect of Section 24(1) 
of the New Brunswick Judicature Act is different from that of 
the section of the Indian Statute- under consideration in Juggo- 
mohun Ghosh v. Manickchund (ubi supra). The defendants’ 
contention that- Section 24(1) of the New Brunswick Judica- 
ture Act has no application to the present case must, therefore, 
prevail. 

Tt remains to consider whether any rule of equity entitles 
the. plaintiff to interest. 


In order to invoke a rule of: equity, it is necessary in the 
first instance to establish the existence of a state of circumstances 
which attracts the equitable jurisdiction, as for example, the 
non-performance of a contract of which equity can give specific 
performance. 


It*must, however, be borne in mind that when once such a 
contract has been executed, then; apart - from cases where 
rescission on the ground of fraud is sought, there remains nothing 
to attract the equitable jurisdiction and the parties are left to 
their remedies at law. > 

In the case under consideration the contract for the sale of 
the lands and water privileges has been fully “executed. Hart 
conveyed the property purchased to the defendants. He received 
from the defendants the stock to be transferred to him, and he 
accepted from the defendants, asunder the contract he was 
bound to do, covenants under seal to perform certain obligations 
of a continuing character involving the payment from time to 
time of sums of money. Upon the stock having been allotted 


or transferred to Hart and thẹ covenants having been executed, 
3[1892] 1 Ch. 12% [1893] A. C. 429 at 435, 
of E7 Moo. Ind. App. 263 
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Hart had received all the E moving from the defend- 
ants to him`under the contract. ‘The plaintiff, as-Hart’s successor- 
in-title, cannot, and as appears from her statement of claim, does. 
not sue upon the contract, which is fully executed: she sues upon 
the covenants. ‘Those covenants must be construed according to 
the ordinary rules of construction;!and if,-so construed, they do 
not give the plaintiff interest, she cannot claim interest unless 
it is given to bev at common law or under statute. There is. no 
place in the matter for the exercise’ of equitable’ jurisdiction and, 
therefore, no rule -of uiy in regard to interest’ can have any 
application. 

In their Lordships’ iint the- -plaintiff’s cross appeal for 
interest to the Appeal Division of! the Supreme Court of New 
Brunswick ought to have failed and to have been ciamiend with 
costs. : i 

In the result, therefore, the defendants succeed on the present 
appeal to the extent of the judgment against them fot interest, 
but otherwise the appeal fails and’ their Lordi pi will Bomby 
advise His Majesty accordingly. - , 

There will be no ‘costs of this; appeal. - 

FCf. Sec.1 of the Interest Act (XXXII of 1839)—Eb., A. L. J.] 

W. A. Crump and Son—Solicitors for the appellants. 

Lawrence, Jones and Co.—Solicitors for the respondent. 
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ALBERT BONNAN (Plaintiff) 
-© versus, ~ 
THE IMPERIAL TOBACCO COMPANY OF INDIA, LIMITED 
(Defendants) * 
Malicious suit for injunction—Proof of malice and absence of reason- 
able and probable cause essential—Legal advice, proceedings taken 
-on——-Reasonable and probable cause, proof of. 

The ` plaintiff-appellant’ having secured a large quantity of 
“Will? Gold Flake” cigarettes desired to sell the same in India. 
Whereupon the respondent company, in the first instance, had 
the plaintiff’s consignments detained by the Indian Customs 
Authbrities and later instituted: a suit to restrain the plaintiff 
-from selling his cigarettes alleging that they were counterfeit. 
The compary also obtained an ad-interim injunction upon giving 

“the usual undertaking in darriages” ‘which meant an under- 
taking to make good to the appellant any damages which the 
“court might hold to have been ireasonably consequential on the 
action taken by the respondent if ultimately held to have been 
unjustified. The respondent’s suit failed: on the findings: that 
the appellant’s cigarettes were genuine articles, lawfully acquired 
from the lawful manufacturers 'and that as such the appellant 
had a right to sell them in India. Thereupon the appellant did 
Hor take any proceedings to @nforce *the above undertaking in 


*P. C. A. 76. of; 1928 $ 
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damages but instituted.a-suit on the-allegation that the former Cva 
proceedings were taken’ maliciously without reasonable or pro- 


bable cause. Held, that:— . 122 
(1) Proof of malice and want “of reasonable and probable Arzert 
‘cause was of the essence of the action, and EPRAAN 


2) The respondent having taken the action after obtainin 
bat cee coal not be held to -have acted without arobable Thy Teen 
and reasonable cause, even though the advice proved to have Company or 
: been wrong. The course adopted by the appellate court in India Inora, Lo. 
of treating the suit as an application for enforcing the original 
undertaking in damages was approved by the privy Council. 

APPEAL from a decision of the High Court of Judicature at 
Fort William in Bengal. 

H. du Parcy, K. C. and S. Hyam for the = oth 

Sir Duncan M. Kerby, F. E. Bray and J. H. Pickup for the 
respondents. 

The following Sader was delivered by 

Sir GEORGE LownpEes—The suit out of which this appeal Sir George 
arises is the offshoot of a case which came before this Board and 1°™”4* 
was decided adversely to the present respondents (the then appel- 
lants) in May, 1924. The facts leading up to the litigation are 
fully set out in the report; Imperial Tobacco Company of India, 
Lid. v. Bonnon'; for the purposes of. the present - -appeal they may 
be summarised as follows:— 

The respondents, a limited company AIEN in India, 
but to a certain extent apparently subordinate to the British- 
American Tobacco Company, Ltd., in this country, who hold 
some 80 per cent of the Indian Company’s shares, had been 
importing and selling Wills’ Gold Flake cigarettes upon monopoly 
terms in India since 1910, and had no doubt built up an exceed- 
ingly valuable trade. In 1921 the appellant (Bonnan) purchased 
some millions of genuine Wills’ Gold Flake cigarettes from the 
British Army canteen authorities at a price which would enable 
him ‘to’ undersell the respondents in the Indian market. He 
shipped a considerable quantity of these to India and offered them 
for sale in Bombay and Calcutta. He succeeded-in disposing of 
his earlier consignments upon favourable terms, but subsequent 
arrivals were detained by the Indian Customs authorities at the 
instance of the respondents, who alleged that they were counter- 
feit. On May 11, 1922, after reference to the British American 
Tobacco Company in London, the respondents instituted a suit 
in the Calcutta High Court against the appellant; claiming to be 
entitled to restrain him from selling his cigarettes there, and on 
May 22, a similar-suit was instituted in Bombay. In both suits 
applications were made by the respondents for an interim injunc- 
tion. The injunction was granted in the Calcutta suit on May 11, 
1922; in the Bombay suit the appellant gave a formal undertak- 
111924] A. C. 755 | ; . 
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ing to the Court not to sell. In both cases the respondents also 
gave what has been described as “ the usual undertaking in, 
damages”, which their Lordships understand to mean an under- 
taking to make good to the appellant in each of those suits any 
damages which the Court might hold to have been reasonably 
consequential on the action taken by the respondent if ultimately 
held to have been unjustified. i 

The Calcutta suit was prosecuted by the respondents up to 
this Board, and was finally disposed of in May, 1924, as above 
stated, it being held by their Lordships, in affirmance of the 
decrees of both Courts in India, that the appellant’s cigarettes 
were genuine articles, lawfully acquired from the lawful manu- 
facturers, and that as such the appellant (Bonnan) had a right 
to sell them in India. . 

The Bombay suit, which had been stayed pending the final 
decision of the Calcutta suit, was dismissed by consent in Novem- 
ber, 1924. i 

No proceedings were taken by the appellant either in Calcutta 
or Bombay to enforce the undertaking in damages given by the 
respondents, but on January 21, 192$, he instituted in the 
Calcutta Higb Court the suit out of which the present appeal 
arises, claiming from the respondents damages (amounting in all 
to over seven lakhs of rupees) on the allegation that the former 
proceedings were taken maliciously without reasonable or probable 
cause. The trial Judge (Pearson, J.). held that this had been 
established by the appellant; the Court of Appeal held that it 
had not, and the main argument before their Lordships has 


_ turned on this difference of opinion, it being now admitted by the 


appellant that if the view taken by the Appeal Court is right, his 
suit, as a substantive claim for damages, must necessarily fail. 
It had been contended in India that proof of malice and want 
of reasonable and probable cause was not of the essente,of such 
a suit as that brought by the appellant, but this contention was. 
not pressed before their Lordships. 

When the first consignment of the appellant’s cigarettes 
arrived im Calcutta in March, 1922, the respondents seem to have 
consulted their local solicitors, who were evidently not prepared 
to advise legal,proceedings. Mr. Abbott, the Chairman ‘of the 
respondent Company, wrote to the British-American Tobacco 
Company in London, apprising them of the arrival of the com- 
peting goods, and giving them the name of the shipper (Bonnan) 
and details of the mark upon the packages. In answer to this 
letter the respondents received a cable, dated April 4, from a 
Mr. Macnaghten, to the effect that the sale of these cigarettes 
would be an infringement of the respondents’ mark, and suggest- 
ing certain steps that might be takeneto prevent it. This was 
followed on April 10 by a second and more explicit cable from 
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Mr. Macnaghten, expressing disagreement - with the Calcutta Civa 
solicitor’s advice, reiterating the? opinion that the sale would be i329 
an infringement of the respondents’ mark, and adding that he 
had taken the opinion of a well-known counsel in England, who ALBERT 
DONNA 
concurred. It appears that Mr. Macnaghten was a Director of, 


and the standing Solicitor to, -the British-American Tobacco Tue IMPERIAL. 





Company, and he is referred to-by Mr. Abbott in his evidence as eree 
“our legal adviser in London”. - Inora, Lp, 


At the trial before Mr: Justice Pearson the first cable of ae 
April 4 was put in evidence by the appellant, but that of the 10th, “Lowndes 
though tendered at the hearing and referred to in the evidence, 
was rejected, apparently on the ground that it had not been duly 
disclosed, and the learned Judge, excluding this obviously 
important document entirely from his consideration, held that 
the respondents had ño reasonable or probable cause for the institu- 
tion of their suits and that malice had been established. In the 
Court of Appeal the cable of April 10 appears to have been 
treated as being before the Court. Both the Chief Justice and 
Mr. Justice Ghose, before whom the appeal came, express them- 
selves as unable to understand why it should have been excluded, 
and founding upon/it as expressing the considered opinion of the 
respondents’ competent legal advisers in London, they held: that 
the respondents were entitled to act upon ‘it. 

Their Lordships are in general agreement upon this point 
with the learned Judges of the Court of Appeal. They think 
that on this question of reasonable and probable cause, Mr. 
Macnaghten’s. second cable was clearly relevant and indeed of 
much weight. It may be that the respondents’ legal advisers 
did not in the first instance realizé its importance, and that its 
non-disclosure was wrong. But when once a question was raised 
(as it was by the appellant’s-counsel) as to the advice upon which 
the respondents had acted, and the first cable of April 4 was put 
in evidence, the second cable of the 10th was clearly admissible. 
Reading the evidence of Mr. Abbott and of Mr. Ryan, the 
solicitor-secretary .of the respondent Company, though their 
depositions may not be wholly satisfactory on other guestions, 
their Lordships have no doubt that it was in reliance upon the 
expert advice so received from London that the proceedings were 
instituted, and that though, as the event proved, that advice 
was wrong, it would be impossible rightly to hold that the res- 
pondents in acting upon “it had. no- reasonable, or probable cause 
for the course they took. __ 

Their Lordships having come to this conclusion, it is not 
material for them to consider what other conditions may be 
` necessary to enable a plaintiff to succeed in a suit of this nature. 
There was much discussion in Igdia, and some also before this 
Board, as to the principles. t to-be deduced from the judgments in 
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_ The Quartz Hill Consolidated Gold Mining Company v. Eyre’. 


Their Lordships, however, make no pronouncement upon this 
aspect of the case, which may require further consideration on 
some future occasion. 

With regard to the action of the Customs authorities, for 
which the respondents may well have been legally responsible, 
and by which it is at least probable that the appellant was 
damnified, it is only necessary to state that it has been held by 
both Courts in India that any claim under this head is barred 
by the provisions of the Indian Limitation Act, and this finding 
has not been contested here. Nor has the appellant questioned 
before their Lordships the appellate court’s finding that no case 
of slander of goods has been made out against the respondents, 
though on this part of the case the learned Judges appear to 
have dissented from the view of the trial Judge. 

It only remains to consider a question which arose in con- 
nection with certain qualified relief allowed to the appellant by 
the Indian Courts. Though it was held against him that his 
suit for damages could not as such be maintained, the learned 
Judges were prepared to treat the claim made by him as an appli- 
cation in the former suit (instituted by the respondents in Cal- 
cutta) for.an inquiry as to damages arising from the grant of the 
injunction of May 11, 1922, as to which the respondents had given 
the undertaking already referred to, and a formal reference for 
this purpose was embodied in the decree of ‘the Appeal Court. 
Neither the competence nor the propriety of this reference has 
been questioned by the respondents, but the appellant objects to 
the exclusion by the Appeal Court from the consideration of the 
Referee of one particular head of damage under which a large 
claim was made in the plaint. 

It appears that at the date of the injunction the appellant 
had outstanding in the hands of his vendors a large qugntity of 
cigarettes, no doubt intended for the Indian market but on 
which only a deposit had been paid. On May 17, 1922 he wrote 
to his vendors, asking them to cancel the goods, as owing to the 
injunction he would be unable to dispose of them in India. 
This was confirmed by another letter of the appellant, dated 
June 6, 1922, despatched only two days before the injunction 
was dissolved, and at a time when he knew (as the terms of the 
letter show) that his vendors were still prepared to keep the 
contract open. Under these circumstances the Appeal Court 
were of opinion | that the cancellation was not due to the granting 
of the injunction, but. was a voluntary act on the part of the 
appellant for which the respondents were not liable. 

In this conclusion their Lordships cqncur, It is obvious 
that the appellant was not prepared tẹ wait, even a short time, 
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before giving final instructions for the cancellation, to see whether Civa 
the injunction was to be continued’ as to further importations, T5% 
nor did he care, on its discharge, to cancel his letter of 
June 6, as'he could easily have done by cable. There may gremi 
have been business reasons, quite apart from the injunction, wS 
making it prudent to cancel, such as the imminent approach of THe Imreniat 
the monsoon, by which further importations might have suffered, oe 
or difficulties of finance. Inom, Lo. 

Their Lordships also agree with the Court of Appeal that this Sona 
question having been considered and decided against the appellant, “Lowndes 
ought not to be reopened before the Referee. 

For the reasons above stated, their Lordships are of opinion 
that this appeal fails, and they will humbly advise His Majesty 
that it should be dismissed. The appellant must pay the costs. 

Appeal dismissed 
Sanderson, Lee and Co.—Solicitors for the appellant. 
F. F. Macnaghten—Solicitor for the respondents. 


1929 





K. T. GANAPATHY PILLAY itis, 


versus 1929 
ALAMALOO AND ANOTHER*™ came 


Will—Bequest in favour of sons—Direction for accumulation for 21 February 1$ 
years—Defeasance clause—Meaning of. Tue Lorn 


After giving directions for the sale, conversion and investment CHANCELLOR 
of his real personal estate and constituting thereout a residuary __ LORD 
trust fund, the testator provided for the application of a portion gee 

of the income of the trust fund and then directed that the  Sarcant 
residue of the income of the trust fund should be accumulated 
and added to the corpus and, after certain other directions, the 
will proceeded, “I direct my trustee on the expiration of twenty- 
one*years after the date of my death to divide my trust funds 
into five shares‘and to pay one of such shares to my wife and 
such share will be held to vest in her at the date of my death 
and to pay one other of such shares to each of my sons (naming 
them) and in the event of any such son of mine dying before 
the expiration of such period of twenty-one years leaving child or 
children him surviving, such child or children and if more than 
one, equally between them, shall take the share to which such son 
of mine would have been entitled if he had survived such period 
of twenty-one years and in default -of issue of any son, the share 
of such son shall be payable to the surviving sons equally between 
them subject to such provision as my trustees shall think fit 
in their absolute discretion to make for the surviving widow of 
any son.” “Held, that the widow’s interest in her one-fifth share, 
though postponed in possession, was immediately vested and was 
_indefeasible. Byt the similarly postponed interest of each of 
the sons was ko immediatdy, though not indefeasibly, vested 
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and was liable to be divested and given over should he die before 
the expiration of the term of’ 21 years from- the testator’s death 
in the manner provided for in the will. Held, further, that in 
the event of one son dying leaving children and another without 
children before the expiration, of 21 years, the share of one who 
died without leaving children passed to his surviving brothers 
and his nephews did not take'any intérest therein. 

APPEAL from a decision of the Court of Appeal of the 
Federated Malay States (State of, Selangor). - 

J. F. W. Galbraith, K. C. and Sir A. Underhill for the appel- 
lant. 

H. F. Greenland for respondent No. 1. ` 

C. E. E. Jenkins, K. C. and H. B. Bramad for respondent 
No. 2. 

The following judgment was delivered by A 

Sır CHARLES Sarcant—This appeal concerns the distri- 
bution of the residuary trust funds held under the will, dated 
May 20, 1898, of a testator, K. _Tamboosamy Pillay, who died 


_in the year 1902. By that will, after giving directions for 


the sale, conversion and investment of his real and personal es- 
tate and constituting thereout a residuary trust fund (therein 
called the trust funds), the testator directed that for a period 
of 21 years after his death certain shares or parts only of the in- 
come of the trust funds should be paid and applied as therein 
mentioned, and the residue of the income of the trust funds 
should be accumulated by investing the same and the resulting 
income thereof to the intent that such accumulations should be 
added to and form part of the corpus of the trust funds. And 
after certain further directions not material to be here statéd 
the testator made a final direction and bequest in the terms fol- 
lowing, that is to say:— 

And I direct my trustees on. a the expiration of twenty-one years 
after the date of my death to divide my trust fundseinto five 
shares and to pay ‘one of such shares to my said wife and such 
share shall be held to vest in her at the date of my death and to 
pay one other of such shares to each of my said sons Parimanum, 
Komarasamy, Mootoosamy also ‘called Ratanam, and Ganapathy and 
in the event of any such son of mine dying before the expiration 
of such period of twenty-one years leaving child or children him 
survivingesuch child or children and if more that one equally 
between them shall take the share to which such son of mine would 
have been entitled if he had survived such period of twenty-one 
years and in default of issue of any son the share of such son shall 
be payable to the surviving sons equally between them subject to 
such provision as my trustees shall think fit in their absolute 
discretion to make for the surviving widow of any son. 

The general legal character of the interests created by these 
words of gift is reasonably clegr. The witow’s interest in her 
one-fith, though postponed in possession for 21 year, is imme- 
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diately - vested- and . is -indefeasible.- “On the other hand, the 
similarly: postponed interest of each of the sons in his ‘one-fifth 
is also immediately, though not indefeasibly, vested and is liable 
to be divested and given over should he die before the expiration 
of the term of 21 years from the testator’s death; and in that 
case two alternative.and mutually exclusive events are considered 
and provided for in somewhat loose language.: , In the first event, 
namely, of his death, leaving a child or children him surviving, 
the’ share he would. have. been entitled to had he survived is 
given to such child or children. - In the second event, namely, 
of his death without leaving issue .(it is fortunately unnecessary 
to construe this word) his-share is given to-the surviving sons. 

In the arguments aand to some-extent in the ‘judgments in 
the Courts of the Federated Malay States expressions have been 
used. which imply ‘or suggest that the interests of the sons were 
not vested till the expiration of the term of 21 years, and also 
that the. case was one:in which ordinary questions of accruer 
have to be considered. In their Lordships’ view neither of these 
implications nor suggestions is correct. ‘The terms of the ori- 
ginal gift to the sons is such as to create a plain vested gift, and 
the. subsequent alternative gifts operate by way of divesting 
in certain:events that vested gift. -On the other. hand, though 
the original gift to:each son of his share is vested, there is not 
prior to the expiration of the term of 21 years any intermediate 
gift over as between the sons or their issue of the shares of sons 
dying successively within the period, such: as would or might 
involve the ordinary problems as to accruer and the ultimate 
destination of accrued shares. The- position of each son as to 
survivorship or as to. prior death either with or without leaving 
issue has to be considered at one definite date and one date only, 
namely,’ the. expiration of the fixed period of 21 years from the 
testator’s*death. - 

This view of the case was not seriously contested by Mr. 
Jenkins in his able argument for the respondent. Tamboosamy; 
but he urged with a good deal of force that the gift to the children 
of a deceased son was not of that son’s original share, only, but 
of the share to which he would have been entitled had he survived 
the period of 21 years; and he contended that, in considering 
what the son would have been entitled to in that event, the Court 
- should. have regard to the. subsequent hypothetical enlargement 
of the son’s share by possible survivorship. But, when carefully 
examined, this contention is more plausible than sound, and ap- 
pears to amount to an attempt to combine the result of two 
mutually, exclusive alternatives, and to-take away from a surviv- 
ing son in favour of, his nephews or nieces.a part of the share of 
a deceased and childless krother which, under the second alterna- 
tiye gift, is given in its entirety to the surviving son. It seems 
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impossible to do this without contradicting to this extent the 
second alternative gift, and the only way of avoiding such a con- 
tradiction, and yet arriving at the result advocated by Mr. Jenkins, 
would be to read the phrase surviving sons as meaning surviving 
by themselves or by their issue. Such a construction would be 
contrary to well-established principles, and, indeed, was not 
pressed for the respondent Tamboosamy. 

The case of Re Hunter’s Trusts’ was relied on for the respond- 
ent and has some resemblance to the present case. But the deci- 
sion there does not rest on or lay down any rule or principle of 
general construction and depends solely on the particular langu- 
age of the will there in question. And to construe the reasonably 
clear words in the present will by the light of the construction 
given to the somewhat similar provisions in that will would be to 
offend against the principles clearly laid down in Scale v. Rawlins? 
and in many other cases. The present will is one in which very 
little, if any, assistance is to be derived from the interpretation of 
other wills. 

It may be added that the hypothetical character of the phrase 
“the share to which such son of mine would have been entitled had 
he survived such period of 21 years” is sufficiently satisfied by 
considering the words of contingency as referring to the possibility 
of the failure of the son to live to obtain the personal enjoyment 
of his share. 

For the foregoing reasons their Lordships are compelled with 
respect to differ from the conclusions both of the Chief Justice 
and of the Court of Appeal, and to hold that, on the true con- 
struction of the will in question, on the expiration of the period 
of 21 years from the death of the testator the appellant Ganapathy 
Pillay took, in addition to his original fifth share of the residuary 
trust funds called in the will “my trust funds,” the entirety of 
the original fifth share of his brother Ratanam, dece4sed; that 
K. T. Achikannu (since deceased) took the original fifth share of 
her father, K. T. Komarasamy Pillay, and that the respondent 
P. Tamboosamy took the original fifth share of his father Pari- 
manum. . 

In discharging the order of the Chief Justice some difficulty 
would appear at, first sight to arise from a part of that order being 
expressed to be made by consent, namely,. that the respondent ' 
P. Tamboosamy and the appellant were each entitled to one-half 
of the estate of K. T. Achikannu, being one-fifth of the trust 
funds. It was afterwards pointed out by Acton, J. in his judg- 
ment that this, though wrong in point of form, made no difference 
in substance because though on the view then taken Achikannu was 
strictly entitled to one-fifth plus one-fifteenth of the trust funds, 
and the appellant and the respondent P..Tanboosamy were strict- 
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ly entitled to one-fifth and one-fifteenth each only of the trust Cv 
funds, yet this was put right in substance by the fact that the  jyo5 
appellant and the last-named respondent became entitled between 
them to the estate of Achikannu on her subsequent death. On ™ 7. Gana- 
the decision now being given the share of Achikannu was, in fact v. 
and apart from consent, that which it is stated to be in the order of Aramaroo 
September 8, 1927, namely, one-fifth, and as that fact will sı Charles 
be independently stated in the order of his Majesty in Council, Sargant 
it seems desirable to strike out from the order of the Chief Justice 
the similar declaration expressed to be by consent. 

In the result the order of the Chief Justice should be dis- 
charged except so far as it directs the taxation and payment of 
costs; the whole of the order of the Court of Appeal should also 
be discharged; a declaration should be substituted as to construction 
to the effect hereinbefore stated. The costs of the respondent 
Alamaloo as between solicitor and client and those of the appellant 
and the respondent P. Tamboosamy as between party and party, 
both of the appeal to the Court of Appeal and of the appeal here, 
should be paid out of the four-fifths of the estate other than the 
fifth bequeathed to the respondent Alamaloo and the respondent P. 
Tamboosamy should repay to the appellant any costs paid by the 
latter under the order of the Court of Appeal. Their Lordships 
will humbly advise His Majesty accordingly. 

Whites & Co.—Solicitors for the appellant. 

Nisbet, Drew and Loughborough—Solicitors for respondent 
No. 1. 

Gush; Phillips, Waltons and Williams—Solicitors for 
respondent. 
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FATEH SINGH AND ANOTHER (Judgment-debtors)* - 
Civil Procedure Code (V of 1908), Sec. 151—Applicability °of—A ppli- Apel 26 
cation for setting aside sale—Dismissal for aaa alate for Moxery, I. 
restoration~—Jurisdiction. NiaMat- 
The decree-holder having brought about ne sale of the judg- ta", J. 
ment-debtors’ property, the latter applied for setting aside the 
sale but as they failed to appear on the day fixed for hearing, 
their application was dismissed ‘and the sale confirmed. Within 
a month afterwards another application made by the judgment- 
debtors for restoration and for re-hearing of their former appli- 
cation was granted by the Subordinate Judge under Section 
151 of the Civil Procedure Code, he being satisfied that there 
was very good gréund f® the default committed „PY the 
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judgment-debtors. Held, that the Sidan Judge acted 
within jurisdiction in entertaining ,the application. 

Civ. Revision from an order of Mautvi MOHAMMAD 
AHMAD ANSARI, Second Subordinate Judge of Saharanpur, 

M. L. Agarwala for the applicant. 

Peary Lal Banerji and S. C. Das for the opposite parties. 

The judgment of the Court was delivered by 

MuxerJi, J. —This is an application by one, who was the dec- 
ree-holder in the court below, for setting aside an order, dated 
December 8, 1927, passed by the Second Subordinate Judge of 
Saharanpur, in the exercise of our :revisional power. 

The facts are these. The decree-holder brought about the 
sale of the judgment-debtors’ property. The judgment-debtors 
applied for the setting aside the sale. The application came up 
for hearing on June 30, 1927. On that date, there was a de- 
fault in the appearance of the judgment- debtors, and their appli- 
cation was dismissed for default, the sale being confirmed auto- 
matically. Within a month of this date, namely, on July 26, 
1927, the judgment-debtors applied for the restoration of their 
application and for a re-hearing of it. The learned Subordinate 
Judge has granted this application by the order under revision. 

The point that has been taken is that the learned Subordinate 
Judge had no jurisdiction to pass an order of restoration, although 
he professed to act under Section 151 of the Civil Procedure 
Code. We have given the argument our best consideration, and 
we are of opinion that, whether Section 141 of the Civil Proce- 
dure Code applies or not, Section 151 may, safely, be applied. 


‘In this case the learned Subordinate Judge was satisfied that there 


was a very good ground for the default committed by the judg- 
ment-debtors. If that was so, it» was necessary that the appli- 
cants should have their application for setting aside the sale re- 
heard. Justice was done in their favour, and we shal? be loath 
to hold that the Code did not provide any remedy, when’ Section 
151 of the Code of Civil Procedure gives wide powers to the 
court to be exercised where there was no specific provision in it. 


On the merits, the learned counsel for the applicant argued 
that the learned Judge did not consider. the case fully and that he 
quoted the affidavit of only one of the applicants and did not con- 
sider whether there was any good ground for the other judgment- 
debtor to be absent. This is a matter relating to the facts of the 
case, and if the learned Subordinate Judge had jurisdiction to 
entertain the application for restoration of the previous applica- 
tion, we do not think we should interfere on the merits. 

The application is dismissed with costs. 
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POKH PAL AND ANOTHER (Defendants) 
VEYSUS 
LAL MADHO RAM (Plaintiff) * 

Jurisdiction of Civil and Revenue Courts—Suit by person recorded as 
lambardar for recovery of sum paid as revenue—U, P. Land 
Revenue Act (II of 1901), Secs. 143, 144, 147, 184 and 233 (m) 

~ NW. P. Tenancy Act (II of 1901), Secs. 159 and 160—Contract 

Act (IX of 1872), Sec. 70, applicability of. 

Plaintiff, while recorded as lambardar although he had sold 
his property to defendants who were really liable to pay revenue, 
.paid a certain sum as revenue on receipt of citation from the 

- revenue authorities. Subsequently, plaintiff sued for recovery 
of the sum in the court of small causes. It was pleaded that 
such a suit. was cognizable by a revenue court and that payment 
was a voluntary payment and not recoverable under any section 
of the Contract Act. Held, that no suit lay in the revenue 
court because plaintiff was no longer lambardar or co-sharer and 
could not sue either under Sec. 159 or Sec. 160 of the Tenancy 
Act of 1901. Held, further, that the payment was not made 
voluntarily or gratuitously and therefore plaintiff’s case fell within 
the purview of Sec. 70 of the Contract Act. It was the fault 
of defendants that they did not get plaintiff's name removed 
from the village record on obtaining transfer of his property. 
Tulsa Kuar v. Jageshar Prasad, 3 A. L. J. R. 372, Nath Prasad 
v. Baij Nath, [1880] I. L. R. 3 All. 66 (F.B.) and Chunia v. 
Kundan Lal, [1882] W. N. 150 referred to. . 

Civ. Revision from an order of SHaMsUL Hasan Esq, 
Judge of the Court of Small Causes of Mainpuri. 

Baleshwari Prasad for the applicants. 

G. Agarwala for the-opposite party. 

The following judgment was delivered by- 

Dara, J.—The plaintiff, Madho Ram, while he was recorded 
as lambardar of a certain property, paid a certain sum of money 
as revenue on citation being issued to him by the revenue 
authorities, At that time, though recorded as lambardar, he 
had sold his property to the defendants who were really liable to 
pay the revenue. He sued the defendants in the court of small 
causes for recovery of the sum. ‘The pleas were that such a 
suit was cognisable by a revenue court, and, secohdly, that pay- 
ment was a voluntary payment and not recoverable under any 
section of the Contract Act. No suit can lie in the revenue court 
because Madho Ram is no longer lambardaf or co-sharer and 
cannot sue either under Section 159 or Section 160 of the ‘Tenancy 
Act of 1901. .The payment was not gratuitous, and, in my 
opinion, Madho Ram paid lawfully because his name continued 
in the village record 4 lambardar and he was, therefore, bound to 
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make the payment to Government. It was the fault of the 


defendants that they did not get the plaintiff’s name removed 
from the village record on obtaining transfer of his property from 


Ponit 1 Par him. In Tulsa Kuar v. Jageshar Prasad’ Banerji, J. held on similar 
n Lat Mammo facts that the payment was not made voluntarily or gratuitously 
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and that therefore the case fell within the purview of Section 70 of 
the Indian Contract Act. A similar view was taken in the case 
of Nath Prasad v. Baij Nath? by a Full Bench. The learned 
counsel for the respondent quoted a ruling of Chunia v. Kundan 
Lal’. So far as I understand the facts of that case, the plaintiff 
was not recorded either as a co-sharer or a lambardar at the date 
of the payment and was in no way bound to make any payment 
to Government. 
I dismiss this application in revision with costs. 

Application dismissed 


13 A, L. J. R. 372 771880] L L. R. 3 All. 66 
"[1882] W. N. 150 


HARBANS SINGH (Defendant) 
VeTSUS 
SURESH DATTA TEWARI (Plaintiff)* 

Civil Procedure Code (V of 1908), Sec. 151 and Or. 9, R. 9—Appl:- 
cability of—Application for restoration, dismissal of, for defanli— 
Court’s inherent jurisdiction to restore application. 

Plaintiff’s suit having been ‘dismissed for default, he applied 
for restoration, but as he was absent on the date fixed for hearing, 
his application was also dismissed. He then made a fresh appli- 
cation for restoration of his first application and the munsif, 
finding that the plaintiff had’ sufficient cause for his absence, 
restored the first application. Held, that the munsif was with- 
in jurisdiction in restoring the application. Even if Or. 9, 
R. 9 did not apply, there was no bar to the pplication of 
Sec. 151 of the Civil Procedure Code. 

Ganesh Prasad v. Bhagelu Ram, J. L. R. 47 All- 378=23 
A. L. J. R. 817 followed and Pitambar Lal v. Dodee Singh, 
[1924] 22 A. L. J. R. 191 referred to. 

Civi, Revision from an order of BABU KRISHNA CHANDRA _ 
SRIVASTAVA, Munsif of Basti. 

Kashi Narain Malaviya for the applicant. 

The opposite party was not represented. 

The judgment of the Court was delivered by 

MUKERJI, J.—This is an “application by one who was the 
defendant in the suit in the court below complaining against a 
munsif’s order, dated August 12, 1927. 

The plaintiff’s suit was dismissed for default on June 25, 
1927. On July 18, 1927 he applied for the restoration of his 
suit. This application came ups for hearihg on August 27, 
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1927. On that date too, the plaintiff was absent, with the result 
that his application, which was one for restoration of his suit, 
was dismissed. Then he made a fresh application, on August 
29, 1927, for the purpose of his application, dated July 18, 1927 
being restored. The learned munsif found, as a fact, that the 
plaintiff had sufficient cause for his absence on August 27, 1927. 
He therefore restored the application, dated July 18, 1927 and 
proposed to investigate it. 

The defendant has come up in this Court and his contention 
is that the court below had no jurisdiction to restore the appli- 
cation of July 18, 1927. ‘ 

The authority which partially supports the applicant’s case 
is to be found in Pitambar Lal v. Dodee Singh’. ‘There being 
no counsel appearing for the respondent, the learned counsel 
for the appellant has drawn our attention to the case in Ganesh 
Prasad v. Bhagelu Ram’. ‘The later case which considered the 
‘earlier case in 22 A. L. J. R. laid down even if Order 9, Rule 9 of 
the Civil Procedure Code had no application, there was no bar to 
the application of Section 151 of the Civil Procedure Code. We 
agree with this view, with the result that the application fails. 
The application is dismissed but without costs because the res- 
pondent is unrepresented. 


Application dismissed 
171924] 22 A. L. J. R. 191 "IL. R. 47 All. 878=23 A. L. J. R. 817 


RAM SINGH anp oruers (Defendants) | 
VEFSUS 

SUBHAN MOCHI AND'ANOTHER (Plaintiffs) * 
Religions processions, right to take out—Suit for declaration and in- 
junction—Agreemeni arrived at between various communities— 
Effects of—Interpretation of, not a finding of fact—Contract Act 
(IX* of 1872), Sec. 187-—-Representative capacity of the signa- 

tories to the agreement. 

“Communal trouble having followed the taking out of the 
‘Duldul’ procession for the first time in the year 1920, an agree- 
ment was arrived at bétween the Hindus and the Mohammedans 
through the intervention of the district authorities which provided 
as follows:—‘“As often Hindus and Mohammedans and Arya 
Samajists carry out new sorts of processions inside the qasba which 

` hurt the feelings of some party, so we agree that we will not carry 
out any new procession without applying beforehand to the dis- 
‘trict magistrate and obtaining his sanctidn thereto. There is 
no necessity of taking. sanction for anciemt processions.” 
Thi? agreement was signed by ten Mohammedans and twenty 
Hindus, the latter including those who signed it on behalf of 
Hindus generally, and those who signed it particularly on behalf 
of the Arya [Samajists. @eľhe subsequent conduct of the 
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Civ Mohammedans of the locality showed that they accepted the 
a representative capacity of the said leaders, and there was no 
svat evidence to show that the ‘“Duldul” procession was ever taken out 

Ram SINGH after the date of the agreement. 
v. In a suit brought by two Mohammedans, one of whom was 
> Suara a signatory to the agreement, against the Hindus and the Secre- 


tary of State for India, for a declaration that the plaintiffs 
were entitled to take out the “Duldul” -procession and a per- 
petual injunction restraining the defendants from offering any 
obstruction, the lower courts holding that the agreement was 
only intended to have a temporary effect and to patch up a 
peace for the occasion only between the parties, gave the plaint- 
iffs a decree with certain restrictions intended to make full 
provision for the executive to interfere when necessary. 

Held, in second appeal, dismissing the plaintiffs’ suit, that the 
agreement was intended to be a permanent provision for secur- 
ing peace between the parties, that the interpretation by the 
lower courts of the legal effect of the agreement was in no sense 
a finding of fact, that having regard to Section 187 of the 
Contract Act, it was right to infer the representative character 
of the signatories to the agreement from the surrounding cir- 
cumstances, and that the agreement was binding on the plaintiffs. 

SECOND ÅPPEAL from a decree of MAauLvI ALI AUSAT, 
District Judge of Ghazipur, confirming a decree of MAauLvI 
Syrp IprmHar Husain, Additional Subordinate Judge of Ballia. 

Peary Lal Banerji for the appellants. 

í Mushtaq Abmad and Kashi Narain Malaviya for the res- 


pondents. 
>- The judgment of the Court was delivered by 
Boys, J. - Boys, J.—This is a defendants’ appeal arising out of a suit 


by two Mohammedan plaintiffs asking for two reliefs, the material 
portions of which are as follows:— 

(a) It may be declared by the Court that the plaintiffs are 
authorised to take out the “Duldul” procession on the, fourth of 
Muharram of every year without any obstruction or interference. 
(b) A perpetual injunction may be issued to the Hindus... . 
and the Secretary of State for India restraining them from offer- 
ing any obstruction in future to the ‘““Duldul” procession... . 
As the stoppage of the “Duldul” procession is due to the inter- 
ference and orders of the Government servants and officers, it 
is necessary to implead the Secretary of State for India... . 

The facts re broadly stated in the judgment of both the. 
two lower courts and no objection has been taken on either side 
before us that the facts have not been correctly stated. The 
case comes from thè district of Ghazipur, and trouble between 
the Hindus ané Mohammedans is said to have started as long ago 
at any rate as 1911, but does not appear to have come to a head 
in the particular locality concerned till 1920. In 1920, as the 
trial court has found, a finding concurre in by the lower 
appellate court, the Mohammedafs, for ‘thé rst time, proceeded 
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to take out the “Duldul” procession. Petitions indicated that this 
was likely to result in serious trouble, and it is clear that the 
authorities collected the leaders of the various parties and effected 
a settlement. An agreement was entered into on October 7, 1920, 
a translation of the material portion of which is to be found on 
page 29 of the paper book. Counsel on either side before us have 
expressly stated that they had no fault to find with that transla- 
tion. It is vital to this case, and we reproduce it from the judg- 
ment of the lower appellate court. It reads:— 

As often Hindus and Mohammedans and Arya Samajists carry 
out zew sorts of processions inside the qasba which hurt the feel- 
ings of some party, so we agree that we will not carry out any 
new procession without applying beforehand to the District 
Magistrate and obtaining his sanctiori thereto. There is no 

* necessity of taking sanction for. ancient processions. 

This agreement was signed by ten Mohammedans and some 
twenty Hindus, the latter including, as we are told, those who 
signed it on behalf of the Hindus generally and those who signed 
it particularly on behalf of the Arya Samaj. In subsequent years, 
1921, 1922 and 1923, there was some friction; but counsel for 
the plaintiffs has not been able to show us that there is any evi- 
dence that the “Duldul” procession was actually taken out either 
with or without the District Magistrate’s sanction in 1921, 1922 
or 1923. The present suit asking for the reliefs which we have 
set out at the commencement of this judgment was filed on 
May 10, 1924. 

The trial court gave the plaintiffs a decree to the effect that 
they - 

have a right to take out “Duldul” procession with its appropriate 
observances on the 4th of Muharram of every year on 
the public streets of Rasra town without interference or obstruc- 
tion by anybody provided . 
After the ‘word “provided” follow a number of restrictions and 
conditions governing the right to take out the procession. These 
restrictions and conditions were apparently intended, as the lower 
appellate court in upholding the decree suggests, to make “full 
provisions for the executive to interfere when necessary”. , Defend- 
ants, certain Hindus, have appealed on the ground that the lower 
courts were wrong in interpreting the agreement, which we have 
set out above, of October 7, 1920, as an agreement which was only 
intended to have a temporary effect and to patch up a peace for 
the occasion only between the parties. We haye no hesitation in 
accepting the plea of the appellants that the agreement was in- 
tended to be and was an agreement making permanent provision 
for securing peace between the parties so far as it might be possi- 
ble.. The whole language of- the agreement is plainly inconsistent 
with any idea that nye. the regult of an endeavour merely to 
smooth over ane trouble that was threatening on the particular 
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cu occasion. In the first place the “Duldul” procession had already 
been taken out on September 17, 1920, i.e., nearly three weeks 
prior to the signing of the agreement. Next, we have the initial 
Ram Snc phrase: 
As often Hindus and Mohammedans and Arya Samajists carry 
out new sorts of processions. 
Again, 
Boys, J ~- so we agree that we will not carry out any new procession. 
Again, 
There is no necessity of taking sanction for ancient processions. 
This last phrase obviously referred to the future indefinitely. 
And, finally, we have the fact that in this particular agreement 
there is the reference to processions carried out and to be carried 
out by the Arya Samajists. It is, in our view, impossible to in- 
terpret this agreement as anything but an endeavour to settle 
permanently for the future the trouble which had been arising. 
On behalf of the respondent three points have been. taken. It 
has been urged that there is a finding of fact that the agreement 
was only intended to settle the immediate trouble and not in- 
tended to have any binding effect for the future. We do not 
agree that the interpretation of the legal effect of this agreement 
is in any sense a finding of fact. Nor can we agree that this find- 
ing was not challenged in appeal to the lower appellate court. It 
is expressly challenged in the ground No. 3 of the memorandum. 
The next point taken is that even if the agreement is binding 
on the plaintiff No. 2, who has been found definitely to have 
signed it, it is not binding on the first plaintiff who did not so 
sign. It has to be contended that the signatories of the agreement 
did not sign in a representative capacity, and that even if they 
purported to do so, others who did not sign are not bound by 
those signatures. ‘That there is no force in this contention we are 
satisfied from a consideration of the circumstances. It is manifest 
that the parties did summon the leaders of the various communities 
and that they were summoned as representatives of their various 
communities. From the point of view of the authorities any 
other intention would have been absolutely futile. This of course 
is not sufficient in itself. The attitude of those whom the leaders 
were supposed to represent must also be considered. We find it 
quite impossible to believe in the circumstances of the case that 
the other Mohammedans of Rasra were not fully aware of the 
meeting to which their leaders had been summoned, and their 
subsequent conduct, in the ensuing years shows that during those 
years, at any rate, they accepted the representative capacity of 
the leaders who had signed the agreement. It is manifest that 
for at least three years no single Mohammedan made any endea- 
vour to repudiate the authority of those ,leaders. We notice, 
moreover; that im this very sut the plainfiffs themselves have 
recognised this principle of representation, for the suit is brought ' 
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against ten Hindus as representative of the Hindu community 
for an injunction to be issued against the Hindus generally; That 
it is right and proper to infer the representative character of the 
signatories to the agreement from the surrounding circumstances 
is amply supported by a reference to Section 187 of the Indian 
Contract Act. 

Thirdly, it is contended that even if the agreement is binding, 
the relief asked for by the plaintiffs is not inconsistent with that 
agreement. The plea is manifestly untenable. The agreement 
provides for the sanction of the District Magistrate being required 
before any new procession is taken out. We have set out earlier 
the reliefs and they in the most unmistakable terms ask for a 
declaration of the right of the Mohammedans to take out the 
“Duldul” procession, though both courts have found it to be 
a new procession, without any obstruction or interference, and 
they expressly ask that the Secretary of State may be restrained 
from offering any obstruction in future to the “Duldul” proces- 
sion, and refer to the fact that the stoppage of that procession 
is due to the interference and orders of the Government servants 
and officers. To grant the plaintiffs a relief on terms that they 
might take out any new procession such as the ““Duldul” proces- 
sion, subject to the control and sanction of the District Magis- 
trate, would be to declare that they had a right which nobody 
has ever in fact challenged. It is to us manifest that a wise and 
reasonable agreement was arrived at between the parties on Octo- 
ber 7, 1920, and it is most regrettable that anybody should have 
advised one of the parties to resile from that agreement subse- 
quently. 

We think, therefore, that the plaintiffs’ suit should have 
been dismissed. 

The appeal is allowed with costs and the suit of the plaint- 
iffs is dismissed with costs. 

° Appeal allowed 


SUNDAR LAL (Plaintiff) 
versus 
GHISSA anp OTHERS (Defendants)* 
Transfer of Property Act (IV of 1882), Sec. 43—Applicability of— 
Mortgage—Transfer of equity of redemption to plaintiff —Trans- 
feror not shown to be owner on the date of sale—Subsequent acqui- 
sition of interest in favour of transferor—Suit Tor redemption— 
Right to redeem. 

` A shop was mortgaged by two brothers A and B, on Decem- 
„ber 1, 1884, tọ C. B, died issueless*and his interest in the mort- 
„gage survived torA. A died leaving three sons, D, E and F of 
whom D also did. E and Fethereafter divided the family pro- 
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Con perty and the equity of redemption was assigned to E alone. Each 

eee of the two brothers executed a deed of relinquishment in favour 

1223 of the other with respect of such properties as had been allotted 
SÖNDAK LAL to the share of one or the other. On August 21, 1903 F trans- 
à v. ferred the equity of redemption to present plaintiff by a sale 
Gussa deed which recited that the shop which was in possession of 


mortgagees, exclusively belonged to executant by virtue of ances- 
tral right. On November 6, 1924 plaintiff, relying on the sale 
deed, sued claiming possession from the heir of the mortgagee and 
their transferees by redemption of mortgage under which they 
held. E had not been heard of for a long time but there was no 
suggestion in the written statement that plaintif knew that E 
was alive on the date of transfer. The lower courts held that 
plaintiff was not entitled to redeem because his transferor had 
not been shown to be the owner of property at the date of the sale 
deed. In second appeal, þeld, that the plaintiff was entitled 
to bring into aid the provisions of Section’ 43 of the Transfer 
of Property Act and that he was the owner of the equity of 
redemption. 
Mulraj v. Indra Singh, 1. L. R. 48 All. 150 distinguished. 

SECOND APPEAL from a decree of Basu’ MAKHAN Lat, 
Additional Subordinate Judge of Bulandshahr, confirming a decree 
of Panpir Bary NANDAN Lat, Additional Munsif of Bulandshahr. 

The following is the Referring Order:— 

NiaMaTULLaH, J.—This is a plaintiff’s appeal and arises from a 
suit for redemption of a shop in Anupshahr, district Bulandshahr, 
mortgaged by two brothers, Shambhu Ram and Suraj Ram, by a deed 
dated December 1, 1884, to Inderman who is now represented by some of 
the defendants; the other defendants are transferees from his heirs. Suraj 
Ram, one of the two mortgagors, died issueless and his interest in the 
mortgaged property survived to Shambhu Ram. ‘The last named died 
leaving three sons Bhura, Damodar and Krishna Ram. Bhura may be 
left out of account as he died leaving his two brothers as his only heirs. 
The equity of redemption thus became eventually vested in Damodar 
and Krishna Ram. They divided the family property helf by them 
jointly and the equity of redemption was assigned to Damodar alone. 
Each of the two brothers executed a deed of relinquishment in favour 
of the other with respect to such properties as had been allotted to the 
share of one or the other. 

The plaintiff alleges that Damodar disappeared some time before 
the year 1903. By a sale deed dated August 21, 1903 Krishna Ram 
transferred the equity of redemption to the plaintiff-appellant claiming 
to be the owner thereof. The sale deed recites that the shop, which was 
in possession of mortgagees, exclusively belonged to the executant by 
virtue of his ancestra] right. 

On November 6, 1924 the plaintiff-appellant brought the suit 
giving rise to this appeal claiming possession from the heirs of the 
mortgagee and their transferees by redemption of the mortgage under 
which they held. He based his title on the sale deed dated August 21, 1903 
above referred to. He alleged in the plaint that Krishna Ram was the 
owner of the mortgaged property at®the timte thegsale deed was executed, 
He could be the owner on that date only if Damodar, who admittedly . 
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had no wife.or issue, had previously aie : 

The -defence was that Damodar was alive when the vile deed 
relied on by the plaintiff was executed, :that a certain sum of money 
was due under a deed of further charge’ dated January 26, 1900 which 
must be paid in addition to the money due under the deed of mort- 
gage dated December. 1, 1884 and that the defendants are entitled to a 
certain sum representing ‘costs of repairs of the mortgaged property 
effected by them. 

The court of first instance held that the plaintiff-appellant is not 

-entitled to redeem because his transferor Krishna Ram has not been 
shown. to be the owner of the property at the date of the sale deed 
dated August 21, 1903, that the defendants were not entitled to any 
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costs of repairs but that they were entitled to money due under the - 


deed of further charge. On these findings the plaintiff’s suit was dis- 
missed. On appeal by the plaintiff to the lower appellate court it 
was held; in agreement with the court of first instance, that the 
plaintiff’s: title-to the mortgaged property ‘has not been established. The 


appeal was accordingly dismissed and plaintiff has preferred this second - 


appeal : >- 7 n 

The ònly contention put frwd by the learned advocate for the 
appellant is'that Section 43 of the Transfer of Property Act is appli- 
cable to the facts found by the courts below and that even if Krishna 
Ram was not entitled to the mortgaged property on August 21, 1903 
he became subsequently entitled to it on the death of Damodar, which, 
according to the defendants, occurred on January 13, 1914, a date 
mentioned in cértain proceedings taken by Krishna Ram for Letters 
of “Administration in respect of the estate of Damodar. The argument 
based om Section'43 of the Transfer of Property Act was urged before 
both the lower courts but it did not-find favour. As I read the judg- 
ment of the lower appellate court on this question, he found that so 
far as the knowledge of facts possessed by the plaintiff is concerned it 
warranted a.belief in his mind that Damodar had died before August 21, 
1903 and that he maintained throughout the trial that Damodar had 
died before that date, - ‘The learned, Subordinate Judge has categorically 
mentioned what he thinks to be the requirements of the rule contained 
in Section 43 of the Transfer of Property Act. Section 43 of the 
Transfer of Property Act as it stands would not in terms include all 
what the learned’ Subordinate Judge thinks is contemplated by that 
Section.’ To‘attract the application of that Section it seems to me only 
three conditions are necessary, namely, .(1) an erroneous reptesentation 
that the :transferor:had authority to transfer the property in question, 
(2) the-transfer should be for consideration and (å) the transferor 
should be found to „have ‘subsequently acquired the interest which he 
had professed to transfer though he did -not possess. it. Prima facie 
the facts found in this case do bring the case within the purview of 
that Section: Whether Knowledge ‘on the ‘part of ‘the transferee that 
the representation made to him was erroneous would take the case out 
of thé Section is a question not free from difficulty, but there is no 
finding by either ofwshe two -courts that the’ plaintiff -was aware of the 
fact that Damodar wastalive when.the-sale in his favour was effected. 
On the contrary it is: qar that, Damodar. had not been heard of for a 
long time before that date. . The courts below have refused to make a 
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presumption that he had died at a given tıme because he had not been 
heard of for a number of years. This does not lead to the conclusion 
that the plaintiff knew that Damodar was alive in 1903. As I have 
already indicated, the concluding part of the judgment of the learned 
Subordinate Judge shows otherwise. 

In view of the importance of the question I think the case is a 
fit one for being heard by a Bench of two Judges. I, therefore, refer 
this appeal to such Bench. 

Panna Lal for the E 

Girdhari Lal Agarwala and S. B. L. Gaur for the respondents. 

The judgment of the Court 'was delivered by ` 

BANERJI, J.—The facts of this case are fully set out in the 
order of Niamatullah, J. referring this case to a Bench of two 
Judges, and it is unnecessary to recapitulate them. It is contended 
by the learned advocate for the.appellant that upon the facts 
of this case he is entitled to a decree as, in view of the” provisions 


. of Section 43 of the Transfer of Property Act, the appellant must 


be deemed- to have acquired the interest of the mortgagors, 
There can be no doubt that the interest which the transferor pur- 
ported to transfer subsists on the date of the suit. The question 
in this case is whether on the date of sale, namely, August 21, 
1903 the plaintiff knew that Damodar was alive and that his 
transferor had no interest which he could transfer. It was con- 
tended by the learned advocate for the respondents that the 
plaintiff should have set out in his plaint that on the date of the - 
transfer Damodar was alive and that his vendor had no title to the 
property but that the plaintiff erroneously believed that his trans- 
feror had title. The evidence called on behalf of the plaintiff is 
to prove that Damodar was not alive on August 21, 1903 and that 
for some years-he had not been heard of. ‘There is no suggestion 
in the written statement, nor is'it pleaded anywhere, that the 
plaintiff did know that Damodar was alive on the date of the 
transfer. We have therefore come to the conclusion in-view of 
the recital in the sale deed that the plaintiff’s vendor professed 
to transfer the property in suit for consideration as an ostensible 
owner of the property, that the plaintiff did not know that on 
that date Damodar was alive. The finding of the court below is 
that the owner died in the year 1914. It is not suggested that 
anybody but the vendor of the plaintiff was the heir of Damodar. 
Under these circumstances we are of opinion that the plaintiff is 
entitled to bring into aid the provisions of Section 43 of the 
Transfer of Property Act and that he is the owner of the equity 
of redemption 

Reliance has been placed on the case of Mulraj v. Indar Singh’ 
and the cases referred to in the judgment ef this Court. An 
examination of that case and the other cases makes it perfectly 
clear to us that the finding in that case, as glso in the arkier, cases 
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referred to in that judgment, was that the transferee was aware 
of the true interest of the vendor with reference to the property, 
in question. Those cases therefore cannot be of any help in 
ais the present case and are clearly distinguishable upon the 
acts 
We allow the appeal, set aside the decree of the court below 
and direct that a decree be prepared under the provisions of 
Order 34, Rule 7. We declare that defendants 9—12 are entitled 
to receive the sum of Rs.200 and the heirs of the original mort- 
gagees are entitled to a sum of Rs.50. The plaintiff must deposit 
Rs.250 as the money due to the mortgagees. Six months are allowed 
for redemption. The appellant will have his costs in this Court 
and in the courts below. 
Appeal diwed 


DURGAWATI KUNWAR (Defendant) 
VETSUS 

JAGANNATH PRASAD AND ANOTHER (Plaintiffs) * 
Transfer of Property (Validating) Act 1917 and Act XXVII of 1926 

—Mortgage deed—Attested”, definition of—Deed signed by 

executant in presence of only one witness—Valtdity of—Secondary 

evidence of original deed—Admissibility of, when justified—Con- 

tract induced by undue influence—Presumption, when unjustified. 

A (husband of B) executed a mortgage in favour of C and D. 
The latter sold their rights to E. The plaintiff eventually 
bought the mortgagee rights for Rs.700 at an -auction in execu- 
tion of a money decree against F (minor son of E). Sub- 
sequently plaintiff’ s suit on the basis of the mortgage was decreed 
ex parte against A and other defendants excepting B, but 
after A’s death, B got the decree set aside upon proof that A 
had no notice of the suit and denied execution of the deed and 
the passing of consideration and further pleaded that the debt 
was contracted for gambling and that there was undue influence. 
As ‘the original deed was in possession of F and he refused to give 
it up although summons were served on his guardian to do so, 
plaintiff was forced to sue on basis of a certified copy obtained 
from the registration department. It was found that only one 
attesting witness actually saw the executant sign the mortgage 
‘while the other attesting witnesses signed “on admission of the 
executant”. „The trial court having decided in oanp, favour, 
B preferred an appeal. ` 

Held, (1) that the trial court was justified in admitting 
secondary eyidence of the original deed; 

(2) that execution of the mortgage had been duly proved. 
The ruling in Shamu Patter v, Abdul Kadir Ravuthan, I. L. R. 
35 Mad. 607 and all other rulings to the, same effect must be 
treated as obsolete in view of the amendment effected by the 

, Transfer of™Property (Validating) Act 1917, and the defini- 
X tion of “attested”? ha contained i in Act XXVII of 1926. 
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Civit (3) that as there was nothing to show that the original mort- 
= gagees were in a position to dominate the will of A, the mere 





1223 fact that A was in urgent need of money. was insufficient for 
DURGAWATI presuming that the contract was induced by undue influence. 
Evina Fmst APPEAL from a decree of MauLvi MOHAMMAD SAYEED 
™ jscanwarer UDDIN, Subordinate Judge of Allahabad. - 
PRASAD Kailas Nath Katju for the appellant. 


Peary Lal Banerji for the respondents, 
The judgment of the Court was delivered by 
King, J. Kine, J.—This was a suit for recovery of the money due on 

a mortgage deed, dated October 20, 1911 purporting to have been 
executed by Sidh Gopal deceased, husband of Mst. Durgawati, 
defendant No. 1, in favour of Mata Prasad and Ram Prasad, 
defendants 2 and 3. The mortgagees sold their rights to Baij 
Nath Prasad by sale deed, dated January 16,.1914. The plaintiff 
bought the mortgagee rights for Rs.700 at an auction sale held 
on April 20, 1925 in execution of a money decree against Sheo 
Prasad (defendant No. 4) minor son of Baij Nath Prasad. The 
plaintiff claims Rs.8,000 on the basis of this mortgage. 

The suit was originally decreed ex -parte on February 16, 
1926 against Sidh Gopal and the other defendants, excepting 
Mst. Durgawati. After Sidh Gopal’s death Mst. Durgawati, his 
widow, got the ex parte decree set aside upon proof that Sidh 
Gopal had no notice of the suit. Mst. Durgawati is the only 
contesting defendant. She denied execution of the deed and the 
passing of consideration and pleaded that the debt was contracted 
for gambling, that the deed was invalid, that the stipulation for 
compound interest was inserted under undue influence and that 
the suit was barred by limitation so far as her personal liability 
was concerned. 

The trial court found all the issues in the plaintiff’s favour, 
except that the suit was barred, so far as a decree under Order 34, 
Rule 6 was concerned, by six years limitation and passed æ decree 
for sale for Rs.9,215-14-8. 

Mst. Durgawati impugns the decree of the trial court mainly 
on technical grounds. : 

The frst point is that secondary evidence was not admissible 
to prove the mortgage deed, as no serious attempt had been 
made to produce the original. 


The mortgage deed was sold by the original mortgagees to 

Baij Nath as we have already mentioned. The plaintiff is the 

2 auction-purchaser of the mortgagee'rights in execution of a decree 
against Sheo Prasad, the son and legal representative of Baij Nath. 

The plaintiff’s case is that the original deed is in the possession of 

Sheo Prasad who refused to give it up in spite, cfepeated demands 

hence the plaintiff was forced to sue onthe basis of a certified 

copy obtained from the registration department. Sheo Prasad 
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A 
is a minor under the gùardianship. of his mother, Mst. Ganga 
Dei, who is a pardanashin lady. According to the plaintiff’s case 
sheis living. :with her -brother Hira: Lal, -at Benares. The 
plaintiff’. deposes that: he twice ‘asked Hira Lal for the 
original deed before the suit was instituted. . He also served a 
summons on-Ganga Dei, through her brother Hira Lal, to produce 
the origirial deed. This summons was served on Hira Lal per- 
sonally but the deed was not produced. We see no reason to 
disbelieve the plaintiff's evidence on these points. 

The appellant contends that this service. of summons on 
Hira Lal was legally ‘insufficient to constitute such notice to Mst. 
Ganga Dei as is required by Section 66 of the Evidence Act. 
It is true that Hira Lal.is not-a “recognised agent” of his sister, 
Mst. Ganga Dei, but as she is a -pardanashin lady the summons 
could, under Order 5, Rule 15 be served upon her brother if he 
was living with her. : Objection is also taken to the fact that 
Hira Lal wasiexpresly named in the summons as the person upon 
whom it might be served. At the most this was a technical 

_ irregularity due probably to the fact’ that the plaintiff knew 
that Mst. Ganga Dei was a pardanashin, and -was living with her 
brother Hira Lal, and that the latter was the most suitable person 
to accept service of the summons. 


For the respondent it is, argued that no notice was neces- 
sary under Section 66, Proviso (2) because the defendant Sheo 
Prasad must have known’that he would be required to produce the 
original deed. It was stated in the plaint that the original deed 
was in Sheo Prasad’s possession. We doubt whether Sheo Prasad 
can be held to be an “adverse party” within the meaning of Proviso 
(2). He was a mere pro forma defendant who had no interest 
in the property or in the decision of the case. It is also pointed 
out that the court may ‘in its discretion dispense ` with a notice 
under Segtion 66. This i is true, but beside the point, as the court 
did in fact issue a summons to Sheo Prasad’s guardian to produce 
the original’ deed. We are satisfied, however, that there is no 
force in the appellant’s conténtion. Putting his case at its highest 
it only amounts to this, that the court wrongly exescised its 
discretion in “holding that sufficient notice had been given to 
Mst. Ganga ‘Dei to produce the original deed. If we accept the 
contention it would only” involve giving the plaintiff another 
chance of serving a notice on’ Mst. Ganga Dei. ‘The learned 
advocate for the appellant does not urge us to» adopt this course, 
nor is it likely to benefit his client in the least: e There is no 
allegation that any part of the mortgage money has been repaid, 
which fact mightybe proved by an endorsement on the original 
deed, so the reli the original could not help the appel- 
lant ot injure thé respondent. „Ne hold that in“the circumstances 
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of this case the trial court was justified in admitting secondary 
evidence -of the original ‘deed. - 

The next point is that the execution-of the deed in suit has 
not been proved. “The deed purports to have been written by 
Bechu Lal and signed by: Sidh Gopal and attested by Madho Lal 
and three other attesting witnesses. Madho Lal deposes that 
Sidh Gopal signed the deed in his presence and he (the witness) 
signed it as an attesting witness but nobody else attested it in his 
presence nor were any of the other attesting witnesses present at 
that time. Bechu Lal, when first examined, gave evidence only 
in proof of the sale deed, dated January 16, 1914 and was not 
asked any questions about the mortgage deed. After both parties 
had closed their case, and arguments had begun, the court allowed 
Bechu Lal to be recalled. He- then said that he thought he had 
attested the mortgage deed but he was certain that Madho and 
Babu Lal were marginal witnesses in whose presence Sidh Gopal 
signed. We think the court acted unfairly in allowing Bechu Lal 
to be recalled after arguments had begun and we propose to dis- 
regard his second deposition. -* 

We take it then, on the evidence of Madho Lal, that Sidh 
Gopal signed the deed in Madho Lal’s presence and no other 
attesting witness was present at that time, i.e., no other attesting 
witness actually saw Sidh Gopal signing the deed. 

It is argued for the appellant that in these circumstances the 
execution of the deed has not been proved and that it was not 
attested in the manner required by law. Reliance is placed on 
the Privy Council ruling in Shamu Patter v. Abdul Kadir 
Ravuthan' for the proposition that attestation can only be made 
by a witness signing after seeing actual execution of the deed and 
a witness cannot attest the deed merely on the strength of the 
executant’s acknowledgment of his signature. 

It is perfectly clear, however, that this ruling | ‘and all the 
other rulings to the same effect must now be treated as “obsolete. 
The Transfer of Property (Validating) Act 1917 applies to the 
mortgage in suit and expressly declares that the mortgage shall 
not be deemed to be invalid by reason only that any person who 
purported to attest such instrument as a witness did not see the 
executant sign it; provided that the witness received from the 
executant a personal acknowledgment of his signature. The 
definition of “attested” has also- been inserted in the Transfer of 
Property Act by „Act XXVII of 1926 to which retrospective 
effect has expressly been given by Act.X of 1927. This defini- 
tion also shows that an attesting witness need not actually see 
the executant signing the deed. It is obvious, therefore, that 
the mortgage is not invalid by reason HA that only one 
attesting witness actually saw the, exeçyfant sign it. If any one 

. 1. L. R. 35 Mad. 607 ” 
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of the other attesting witnesses signed- it in- the--executant’s 
presence, after receiving from him`a personal ‘acknowledgment 
of his signature, then all legal requirements in: respect of attesta- 
tion“ are’ satisfied. It may be mentioned -that ‘the deed: itself 
shows that the attesting witnesses signed “on admission of the 
executant”. As the. law now stands ‘there is nothing in ‘Madho 
Lal’s evidence or in the ‘deed. itself’ to suggest that it was not 
executed in thé mannér requited. by law. . The due execution of 
a mortgage deed can no ‘longer be held to mean its signature by 
the executant in the presence of two attestitig witnesses. The 
court was justified in finding execution proved by the evidence 
of Madho Lal only. Section 68 ‘of the Evidence ‘Act does not 
necessitate the examination of more than one attesting witness. 
There is not the slightest reason to suspect the genuineness of the 
deed. Sidh Gopal got it registered ‘on the very day of its execu- 
tion. We hold that execution has-been duly proved. 

The third point argued for ‘the appellant is‘ that the rate of 
interest is so penal and unconscionable that undue influence should 
be presumed. The rate is certainly very high, namely, Rs.2-8-0 
per cent per mensem compoundable quarterly, but there is nothing 
to show that the original mortgagees were in a‘position to domi- 
nate the will of Sidh Gopal. From‘ the mere fact that Sidh Gopal 
was indebted and in urgent need of money it cannot be inferred 
that the mortgagees were in a position to` dominate his will. 
Hence we are not justified in presuming that the contract was 
induced by undue influence. 


We see no reason to disturb the ‘decree of the trial court and 
‘accordingly we dismiss the appeal with costs. , 


a = Ap peal dismissed 


RAM RATAN (Defendant) 
í versus ' 


Pia RAM LAL SINGH (Plaintiff) * 


Oaths Act (X of 1878)—Parties agreeing-.to abide by the. statement 
on oath of a person before court—When case cannot be re-tried. 


~ e 
5 The parties having agreed to abide by the statement of one 
A on oath before the court, the trial court pronounced its judg- 
ment in accordance with the statement made by A. On appeal 
the District Judge held that inasmuch as there was no agreement 
on behalf of defendant’s mother, who was a pro forma defendant, 
the case should be disposed of on the merits as against her. The 
defendant, ver, wanted that-the whole case should be re- 
tried. Hild, aldas the District Judge’s view) that the 
case fell under the Gaths Ast and that under Secs. 9 and 11 of 
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Civ the Act it was not necessary that all the parties in a suit should 
aa . agree to be so bound; the evidence given by A was binding as 
1229; against those parties only who had offered to be bound. 

S Ram RATAN Crviz, Revision from an order of J. C. Mauk Esq., Munsif 





V: of Banda. 
grec G. K. Shinde for the applicant. 

- Ram Nama Prasad for the opposite party. 7 
T The judgment of the Court ‘was delivered by 


NIAMATULLAH, J.—This is'an application in revision by 
the defendant Ram Ratan. His mother, Mst. Dukhni, was also 
a defendant whom the plaintiff in his amended plaint had alleged 
to be a pro forma defendant who had no interest in the property. 
At the trial the plaintiff and the defendant Ram Ratan agreed 
to abide by the statement of one Bihari Singh on oath before the 
court. Bihari Singh made his statement on oath and the trial 
court pronounced its judgment in accordance with the statement - 
of Bihari Singh. On appeal the District Judge has held that - 
inasmuch as there was no such’ agreement on behalf of Mst: 
Dukhni, the case should be disposed of on the merits ‘as against 
her. 

Ram Ratan wants that the whole case should be ried ahd 
should not be bound by the statement of Bihari Singh. In our 
opinion the case fell under the Oaths Act. Under Section 9 the 
defendant Ram Ratan had offered to be bound by the oath of 
any witness and under Section 11° the evidence so given shall, as 
against the person who offered to be bound, be conclusive proof 
mE of the matter stated. It is therefore clear that Ram Ratan can- 

not be allowed to resile from that position. His offer that the 

case should be decided in accordance with the ‘statement of 

Bihari Singh undoubtedly amounted to an offer to be bound by 

his deposition. Sections 9 and 11 ‘of the Act do not require that 

E all the parties in a suit should agreé to be so bound. THe evidence 

given is binding as against those parties who have offered to be 
bound. 

The view taken by the learned District Judge was correct 
and there,is no ground for interference in revision. The appli- 
cation is dismissed with costs. 


e “Application dismissed ` 
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BASANT LAL anD aNorHerR (Defendants) l Cva 
versus oa 
BASANTI (Plaintiff) anD DAYA SHANKAR AND OTHERS aoe 
(Defendants)* , April 30 
Civil Procedure Code (Act V of 1908), Or. 34, R. 5 (2)—Mortgage sai 
—Suit for ‘ sale—Application for making of final decree made oe 


within three years of decision in appeal from preliminary decree uruan, J. 
«© —Omission to mention certain property—BEfect of—Final decree, 
validity of. 

. In a suit based on two mortgages, a preliminary decree was 
‘made in the first court and Within three years of the decision of 
an appeal lodged in the High Court, plaintiff applied for making 
of a final decree for sale. . Certain objections were taken by some 
judgment-debtors with partial success. Thereafter the Subordi- 
nate Judge, after ascertaining that the plaintiff did not intend 
to omit any property from the final decree, directed a final 
decree in terms of the final decision of the High Court’to be 

- prepared. In the present appeal to the High Court defendants 
urged that as property item No. 17 in the final decree of the 
court below was omitted from plaintiff’s application, there should 
not have been any decree ordering its sale. 

Held, that there was no substance in the defendant’s argu- 
ment. The plaintiff was not at all bound to describe, in his 
application, what were the properties with respect to which he 
was going to ask for a final decree for sale, unless it was his 
intention that any particular property should be definitely 

~ omitted from the order. The appeal, therefore, failed on this 
point. 
- First APPEAL from a decree of Basu Ganca- NATH, 
`' Second Subordinate Judge of Moradabad. 
Haribans Sabai for the appellants. 
Kailass Nath Katju, Maheshwar Nath Kaul and Ramakanta 
Malaviyd for the „respondents, 
The judgment of the Court -was delivered by 
Mukerji, J.—This is a short appeal and is on behalf of two 
of the several defendants in the suit. The suit was based on 
two mortgages. A preliminary decree was made in the. court 
x. of first instance, and an appeal was lodged in this Court. The 
_appeal was decided on July 17, 1922. Within three years of the 
-decision of the appellate court, on July 16, 1925, the plaintiff 
_ applied for the making of a final decree for sale. To this 
` [application certain’ objections were taken by some of the judg- A 
-> ment-debtors, partly with success.’ By an order, dated January _ 

30, 1926, the learned Subordinate -Judge directed that a final 

decree in terms, SPN final decision of the High Court be 

prepared. = i 
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» In this Court it is urged that! property item No. 17 in the 
final decree, prepared by the court below was omitted from the 
application’ of the plaintiff. It is urged that, as the plaintiff 
herself failed to apply for the sale, of this property, there should 
not have been a final’ decree ordering its sale. “The learned 


- counsel for the appellants, with all fairness, has pointed out to 


us that, on January 30, 1926, the court asked the plaintiff’s 
counsel if it was his intention to! omit any property from the 
final decree for sale. His reply was that he did not intend’ any 
omission. ‘Thereupon the learned Judge ordered that all the 
property should be sold. ‘The learned counsel for the appellants 
contends that, as there is no application for the sale of this item 
No. 17 made within three years: of the passing of the High 
Court’s decree, there should not haye been any decree for the sale 


_ of this property. 


We are of opinion that hate: is no E in this argu- i 


‘ment. The plaintiff was not at'all bound to describe, in his 


application, what were the properties with respect to which he 
was going to ask for a, final decree for sale, unless, of course, it 
was his intention that any particular property should be defi- 


nitely omitted from the order. tae appeal, therefore, fails on `: 
_this point. 
Mr. Haribans Sahai has told | us that, having considered the a? 


merits of the case, he does not think it necessary to urge the 
other pleas taken in the memorandum of appeal. t g 

Mr. Malaviya, on behalf ‘of “his client, Mst. Asharfi Devi, | _- 
who is one of the respondents, tells us that his client is the only 
legal representative of Mst. Basanti, the original plaintiff. We 
find that a number of people have’ been brought on the record at 
the instance of the appellants as the legal representatives of Mst. 
Basanti. We do not decide who is the party who ought really 


2 


to be allowed to represent the deceased. 
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In the result the entire gi fails arid is hereby dismissed 
with costs. Bs 
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PIARE LAL anp orHers (Plaintiffs) : 
versus w 
` JHABBA LAL (Defendant )* - 
Civil Procedure Code*(V of 1908), Or. 1, R. 1—T hree persons joining 
in one suš for profits against lambardar—Suit maintainablexm ` ` 
~ Agra Tenancy Act (II of 1901), Secs. 163 and 164—"Shall be 
divisible”, construction of the expression. 
Where three plaintiffs, relying priman Or, A, R. 1, joined 
together in one suit for profits ųgder Sec. 164 of the old 
Tenancy Act against the lambardar. arfd it was found that 
*S. A. 700 of 1926 ‘ 
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their several rights to relief arose out of the same act ad ie Civ. 

: dates had been prescribed by the settlement officer; beld, that 
the lower courts were wrong in dismissing the suit on the ground 
that the plaintiffs could not join in the one suit. 

The phrase “shall -be divisible’ used in Sec. 163 of the 
Tenancy Act is open to the construction that all that is laid 
down is that from the date fixed it is open to co-sharers to come 3 
and claim their share of the profits. 

Rules framed’ by the Board of Revenue, Paragraph 18(b) of 
Circular No. 8-IIJ, sanctioned by the Local Government on Feb- 
ruary 24, 1902 explained. 

SECOND APPEAL from a decree’ of R. L. Yorxe Esq., Dis- 
trict Judge of. Bulandshahr, confirming a decree of Basu 
RaMEsHwaR Dayat, Assistant Collector first class of Bulandshahr. 

Peary Lal Banerji for the appellants. 

Panna Lal for the respondent. 

The judgment of the Court was delivered by 

Boys, J.—This is a plaintiffs’ appeal arising out of a suit poys, y 
for profits under Section 164 of the old Tenancy Act brought oe 
against the lambardar. Three -plaintiffs sued in the one suit, 
and it-is immaterial whether their shares‘ were equal or unequal. 
The question was raised whether the -thrée plaintiffs could join 
their separate claims for relief in one suit. They relied primarily 
upon Order 1, Rule 1. Both courts have repelled their con- 
tention and have dismissed the suit. The only question then that 
we have to decide is, whether or no, by the provisions of Order 1, 

' Rule 1, the three plaintiffs were entitled to join together in the 
one sate -Order 1, Rule. 1 declares that 
all persons may be joined in one suit as plaintiffs in whom any 
right to relief ..... arising out of the same act .... is 
alleged to exist, whether jointly, severally or in the alternative, 
where if such persons brought separate suits, miy common ques- 
tion of law or fact would arise. 
It is nòt necessary to consider the other- phrases occurring in the 
Rule. We are satisfied that the plaintiffs’ several rights to relief 
arose out of the same act. By Section 163 of the Tenancy Act 
it is laid down that 
in the absence of any determination of the date by the settle- 
ment officer or of an express agreement among the co-sharers, 
profits shall be divisible on such dates as the gLocal Government 
may by rules made under the Act prescribe. 
Dates have been prescribed and no question arises in this case in 
regard to this point. The Section itself only says “shall be 
divisible”, and the~phrase is open to the construction that it is - 
not therein laid down that it is the lambardar’s duty to proceed 
to a division of tbe profits on the date on which they become 
divisible. It-is. open"Wathe construction that all that is laid down 
is that from the date ftsed it ie open to co-sharers to come and 
claim their share ot the profits. ae real meaning, however, 
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:of these words, as laying down an ‘express duty on the lambardar 


is made clear by the rules framed by the Board of Revenue in 
virtue of their powers under Section 234(f) of the Land Revenue 
Act. The material rule is to be found at Paragraph 18 (b) of the“ 
Circular No. 8-III, sanctioned by the Local Government, on 
February 24, 1902. The rule reads as follows :— 

The duties of a lambardar -are “(c) to divide at the 
appointed times such profits as may be divisible among the co- 
sharers whom he represents. | 

We quote from the most recent ‘edition of the Manual of the 
Revenue Department for the United Provinces, at page 63. This, 
in our view, removes the only possible doubt that might have 
existed as to the effect of Section 163. In our opinion, there- 
fore, the lower courts were wrong in dismissing the plaintiffs’ 
suit on the ground that the three ‘plaintiffs could not join in the 
one suit. We set aside the decrees of both courts and direct 
the trial court to restore the case to its register of pending. suits 
and to proceed with the determination of the case according 
to law. The appellant will have the costs of this appeal and the 


` appeal in the lower appellate court, Other costs will abide A 
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` ABHEY RAM AND ANOTHER (Plaintiffs) 
versus l 
“ JHANDA ann oruers (Defendants) * 

Civil Procedure Code (Act V of 190$), Sec. 11—Previous litigations— 
Bar of res judicata—W hen not created by—Suit for declaration 
that plaintiffs were in proprietary and adverse possession—Previous 
suit—Finding on issue not eny for decision—W hether operates 


' - as res judicata. 


Any issue decided by a court in favour of the plainti whose 
suit is ultimately dismissed on another ground, cannot operate 
as res judicata as against the: defendant in a subsequent suit. 
A finding cannot be conclusive against a party if the decree was 
not „passed upon it but was imade in spite of it. Midnapur 
Zamindari Co., Ltd. v. Naresh Narain Roy, I. L. R. 48 Cal. 
460 and Run Bahadur Singh v. ebo Kuar, 1. L. R. 11 Cal. 301 
referred th x 

SECOND APPEAL from a die of P. C. ‘ PLOWDEN, EsQ., 
Additional Judge of Meerut, confirming a decree of J. N. 
MUSHRAN Esg.,- Subordinate Judge of Meerut.. 

Kailas Nath Katju for the appellants. 

Peary Lal Banerji for the respondents. . 

The judgment of the Court was deli by 

SULAIMAN, J.—This is a plaintiffs’ ppeal arising out of a 
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suit for declaration that they “are in° proprietary and ` adverse 
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possession of the property in ‘suit. The last male owner was Cyn. 
Jas Karan on whose death Mst. Kuri, his widow, admittedly — 
succeeded to the estate. It was the plaintiffs’ case that Mst. Kuri 1”? 
re-married and that there was a custom under which she forfeited Asnzy Ram 
all rights in this estate. Her deceased husband’s uncle, Tirkha, v: 
Ea è . $ . JHANDA 
instituted a suit against her for possession but during the pendency ~ —_— 
of the suit he died. That suit was continued by Kanhaiya, the Sulaiman, J. 
father of the present plaintiff, who was not the nearest reversioner 
of Tirkha, but Net Ram and Nawal, the grandfathers of the \ 
present defendants, were the nearest reversionary heirs. These 
latter were impleaded as pro-forma defendants. The suit was 
dismissed by the first court and Kanhaiya alone appealed to the 
District Judge and got a decree reversing the decree of the 
first court. That judgment was set aside and the suit dismissed 
by the High Court on the ground that Kanhaiya was not the 
nearest heir who continued the suit in place of Tirkha, deceased. 
No decree was passed in favour of Net Ram and Nawal. 

It is the plaintiff’s case that after Kanhaiya had succeeded 
in obtaining a decree from the District Judge’s court he obtained 
possession of the property in the execution department and has 
continued in possession ever since. The name of Kanhaiya how- 
ever was not entered in the revenue papers and that of Mst. Kuri 
continued as before. She died in 1920. After her death the 
present defendants succeeded in getting their names entered in 
the revenue papers and thereafter brought a suit for ejectment 
against the present plaintiffs. The latter raised the question of 
-proprietary title but the revenue court decided that the present 
defendants were the co-sharers and that they were competent to 
sue, On appeal to the District Judge it was held that the defend- 
ants were the co-sharers but that the suit was not maintainable 
inasmuch, as the other co-sharers had not joined in it and the 
plaintiffs to the suit were not lambardars. 

In the present suit questions of fact as well as the plea of 
res judicata were raised and several issues were struck by the first 
court which found all of them against the plaintiffs and dismissed 
the suit. The learned District Judge however has note gone into 
the questions of fact and has held that the effect of the two 
previous litigations is to create a bar of res judjcata against the 
present plaintiffs. We are unable to agree with him in this view. 

As regards the civil suit it is quite obvious that Tirkha 
died before the trial court decided the suit and according to the | 
view taken by the High Court, Kanhaiya had no right to continue 
the suit and the suit was actually dismissed. It would therefore 
follow that the emit could not operate as res judicata in favour 
of Kanhaiya’s For, CER the revenue suit the learned Dis- 
trict Judge, in spite ofe having recorded the finding that the 
present defendants were the co-sharers, dismissed the suit on the 
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covn ground that they were not competent to sue. It is therefore 
quite clear that on his own finding it was not necessary to 

1929 decide that they were the co-sharers. The suit failed on the 
\ Asmer Ram ground that they had no right to sue. The learned advocate for 


p aapa the respondents relies on the case of Jagdeo Misir v. Mahabir 








Tewari! which follows an earlier Privy Council case, viz., 
Sulaiman, }. Midnapur Zamindari Co. Ltd. v. Naresh Narain Roy’. The 
a Midnapur Zemindari case does not help the respondents. Their 
Lordships approved of the opinion expressed by the learned 
Judges of the Calcutta High Court to the effect that where a 
court decides that a certain question is necessary and records a 
finding on it, it is not proper to re-consider whether that issue 
was really necessary or not. The finding arrived at would be 
- binding on the parties. The same view was taken in Jagdeo 
Misir’s case. That is not the case here. The District Judge 
dismissed the suit in spite of the finding in favour of the defend- 
-77 ants that they were co-sharers. As pointed out by their Lord- 
i ships in the case of Midnapur Zamindari Co., Ltd. v. Naresh Narain 
Roy’ the finding on that question against the plaintiff could not 
found a plea of res judicata for they had succeeded on the other plea 
and had no occasion to go further as to the finding against them. 
A similar view was expressed by their Lordships in the case of 
Run Bahadur Singh v. Lucho Kuart where it was remarked that 
a finding could not be conclusive against the party if the decree 
was not based upon it but was made in spite of it. We therefore 
think that the view taken by the District Judge on the question 

of res judicata cannot be upheld. 

A further opinion has been expressed by him that any 
question of adverse possession can never arise in this case because 
the khata is a joint khata in which there are other co-sharers. 
It is not suggested on behalf of the defendants that the parties 

~ ` are co-sharers in this khata independently of the interest which is 
i claimed in this suit. ‘The mere fact that other people are co- 
sharers would not prevent an acquisition of title by adverse 
possession. In any case if in the joint. land an actual ouster to 
the knowledge of the true owner is established, adverse possession 

: could be proved. 
2 - We therefgre think that before disposing of this appeal 
- finally we ought to have clear findings on the following three 

issues:— 
~ (1) Did Mst, Kuri re-marry after the death of her husband 
_ , Jas Karan? 

(2) If she did re-marry, is there any custom of forfeiture 
of the husband’s estate prevalent in the broth d of Jas Karan? 
(3) If she re-married and there is so ety whether the 
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plaintiffs have remained in adverse possession of this property for 
more than 12 years before the suit ? - 

No fresh evidence is allowed. The findings should be re- 
-turned within three months. The usual ten days -will be allowed 
for objections on return of the findings. — 


MOHAMMAD RAZIQ-DAD KHAN (Defendant) 
; Versus 

MOHAMMAD ZAFARYAB KHAN anp oruers (Plaintiffs) * 
` Civil Procedure. Code (Act V of 1908), Or: 9, R. 4—Suit dismissed 
for default on non-appearance of both parties—Application for 
restoration signed by two plaintiffs out of four—Whole suit res- 

tored in favour of all plaintiffs—Jurisdiction, question of. 
A suit instituted by A and his nephew and two daughters 
and looked after by A’s mukhtar was dismissed for default on 
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. non-appéarance of both parties. An application, signed by the - 


` two male plaintiffs, for restoration of the case and setting aside 
of dismissal was allowed by the lower court in favour of all 
the plaintiffs it being satisfied that there was good cause for 
non-appearance. Held, that the restoration was a matter of 
discretion for the court, that the case fell under Or. 9, R. 4 

_and that the court acted within jurisdiction in restoring the 
whole suit in favour of all the plaintiffs. 

Ram Sarup v. Gaya Prasad, I. L. R. 48 “All, 175 at 180==24 
A. L. J. R. 56, Nand Rem v. Bhopal Singh, 1. L. R. 34 All. 592 
=10 A. L. J. R. 130, Tasadduq Husain v. Hayat-un-nissa, 
I. L. R. 25 All, 280=1903 A. W..N. 39 and Maharaj Din v. 
Balbhaddar Prasad, 25 I. C. 481 referred to. 

SECOND. APPEAL from a decree of R. L. Yorxe Esq., Dis- 
trict Judge of Bulandshahr, confirming a decree of S. KHURSHED 
Esq., Assistant Collector, first class of Bulandshahr. 

G. Agarwala for the appellant. 

Shiam Krishna Dar for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is a defendant’s appeal arising out of a 
suit for profits. Several points have -been pressed before us. 
The first- is that the restoration of the suit, after it hadebeen dis- 
missed for default owing to non-appearance of all the plaintiffs, 
was improper. The learned advocate for the appellant argues 
that it is open to him to raise this point now in second appeal in 
view of the provision of Section 105 of the Code of Civil Pro- 
cedure. There is some difference of opinion as regards the inter- 
pretation of that Section in the High Courts ig India. Our 
attention has also been drawn to the remarks of Lindsay, J. in 
the Full Bench am Sarup v. Gaya Prasad’ dissenting from 
the view pieced ais Division Bench case,- Nand Ram v. 

: *Se° A. 77% of 1926 
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Cvi. — Bhopal Singh’. On the other hand, there is the case of Tasadduq 
i929 Husain v. Hayat-un-nissa® directly against the appellant. It 
«= — seems to us unnecessary to decide in this case whether the words 
\ Apion “affecting the decision of the case” in Section 105, Sub-clause (1) 
AZIQ-DAD ig . . . . 
a Kuan necessarily mean the decision on its merits. 
In the present case the suit had been instituted by Mohammad 
Monsen Zafaryab Khan and his nephew and two daughters. Mohammad 
Kuan, Zafaryab Khan’s mukhtar-i-am looked after the case on his behalf 
as well as the other plaintiffs, and there were numerous hearings 
of the case. On August 1, 1923 the mukhtar-i-am was absent 
from the court room and the suit was dismissed for default on 
non-appearance of both the parties. An application, signed by 
the two male plaintiffs, was filed for restoration of the case and the 
setting aside of the dismissal. The application was not actually 
signed by the daughters of Zafaryab Khan. The learned assistant 
collector was satisfied that there was good cause for non- 
appearance, and set aside the dismissal and restored the entire suit 
in favour of all the plaintiffs. It is contended before us that 
the court had no jurisdiction to restore the suit of the plaintiffs 
other than those who had applied. The case fell under Order 9, 
Rule 4, which does not expressly state that the dismissal should 
be set aside in favour of the plaintiff who applies. Moreover, 
Rule 10 of the same Order makes it clear that one out of several 
plaintiffs may appear on behalf of all and the non-appearance of 
the other plaintiffs may be excused. -Having regard to all the 
circumstances, we are unable to hold that the court acted beyond 
jurisdiction in restoring the whole suit. See Maharaj Din v. 
Balbhaddar Prasad’. ‘The restoration was a matter of discretion 
for the court, and we cannot now say in second appeal that that 
discretion was wrongly exercised. 
The court below has pointed out that the total amount 
~ recoverable, including the rent for the year and the past arrears, 
were almost twice as much as the amount actually collected in 
those years. The defendant lambardar did not produce any evi- 
dence to show that he had taken any steps to make collections 
with proper energy. On these facts it has been inferred that 
the negligence has been established. We cannot say that the 
finding is wronge 
The last point urged is that the defendant should have been 
allowed a set-off of the rents due from one of the plaintiffs to the 
~ defendant. No set-off can be allowed under the Tenancy Act 
(Section 193 (@) ). 
The appeal is accordingly dismissed with costs. 


ppeal dismissed 








Sulaman, J. 


T. L. R. 34 All. 59210 A. L. . 130 
"L L. R. 25 All. 28031303 A.W. N. 39 te 
‘a 425 I. C. 481 ° 
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IN RE AN ADVOCATE” 


Bar Councils Act (Act 38 of 1926), Sec. 9—Enrolment as advocate— 
Applicant engaged in trade—High Courts power to refuse admis- 
sion—-Recommendation of the Bar Council—Entitled to weight. 

The applicant, who was already on the roll of vakils, while 
actually engaged in trade after having suspended his practice, 
applied to be enrolled as an advocate. The Bar Council recom- 
mended that his application be refused but liberty he reserved to 

- the applicant to apply afresh after disassociating from business. 

. Held, accepting the recommendations of the Bar Council, 
that the High Court has power to refuse admission to any 
person at its discretion even if there be rules to the contrary, 
vide proviso to Sec. 9 of Act 38 of 1926. Held, further, that 
weight should be attached to the recommendation of the Bar 
Council which represents the views of the legal profession. 

Kashi Narain Malaviya for the advocate. 

Nanak Chand for the Bar Council. 

The Court delivered the following judgment:— 


Mr. Shushil Chandra Chaturvedi of Firozabad is already on 
the roll of vakils but is actually engaged in trade and has suspended 
his practice. He applies to be enrolled as an advocate of this 
High Court. The Bar Council recommends that his application 
may be refused but he should be allowed to apply afresh when 
he disassociates himself from the business. 


There can be no question that the High Court has power 
to refuse admission to any person at its discretion. This is so 
even if there are Rules to the contrary, vide proviso to Section 9 
of Act 38 of 1926. We think that weight should be attached 
to the recommendation of the Bar Council which represents the 
views of the legal profession. We accordingly refuse this appli- 
cation for the time being giving him liberty to revive his appli- 
cation after he has ceased to carry on trade. 


There is no order as to costs. 
'*Mise. Case 664 of 1929 - 
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KANHAIYA LAL (Plaintiff) 
VETSUS 
GIRWAR anD oTHERS (Defendants)* 
Limitation Act (IX of 1908), Articles 142 and 144-—~Application of 
—Suits for possession based on plaintiff’s title or possessory title— 
Burden of proof—Title—Person setting up—By adverse possession. 

The burden of proving title by adverse possession lies upon the 
person claiming to have acquired title by such possession. Sec- 
retary of State for India v. Chellikani Rama Rao, I. L. R. 39 
Mad. 617, Jai Chand Bahadur v. Girwar Singh, 17 A. L. J. R. 
814 and Ali Hammad v. Ghurpattar Singh, 23 A. L. J. R. 244 
followed. Sita Ram Dube v. Ram Sundar Prasad, 26 A. L. J. 
R. 573 and Kumar Kamakhya Narayan Singh v. Ram Bakbsh 
Singh, A. I. R. [1928] 146 (P. c.) referred to. 

Article 144 applies to a suit in which the plaintiff sues for 
possession of immovable property on the basis of his title and 
if in such a suit the plaintiff proves his title, he is entitled to a 
decree, unless the defendant succeeds in establishing his adverse 
possession for a period of more than 12 years. Article 142 is res- 
tricted to cases in which the relief for possession sought by the - 
plaintiff is based on what may be styled as possessory title; and 
the burden of proving -that the plaintiff was in possession and 
was dispossessed within 12 years of the date of the suit lies on 
the plaintiff and, on proving those facts, the plaintiff is entitled 
to a decree unless the defendant establishes that he is the true 
owner of the property in dispute. 

SECOND APPEAL from a decree of BABU SHEODARSHAN 


Dayat, Judge of the Court of Small Causes, exercising the powers 


of a Subordinate Judge of Agra, confirming a decree of KUMAR 
Y. S. GarriauT, Munsif. : 

Shiam Krishna Dar for the appellant. 

G. Agarwala for the respondents. ae 

The judgment of the Court was delivered by : 

IosaL Anmap, J.—This appeal must be allowed. It is im- 
possible to contest the proposition that the onus of establishing 
title by reason of possession for a certain requisite period lies upon 
the person*asserting such possession. In other words, -the burden 
of proving title by adverse possession lies upon the person claiming 
to have acquired ¢itle by such possession. 

The findings of the lower appellate court in the present case 
are that the plaintiff’s title to the property in dispute has been 
proved, and that the*evidence of both parties as regards possession is_ 
worthless. One these findings, in our judgment, the plaintiff was 
entitled to a decree. 

The article applicable to a suit in ye meee plaintiff sues 
for possession of immovable property of the basis of his title 

*S. A. 90f of 1926, - 
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is Article 144 of the First Schedule to the Limitation. Act, and if 
in such a suit the plaintiff proves his title, he is entitled to a dec- 
ree, unless the defendant succeeds -in , establishing his adverse 
possession for a period of more than 12 years. To cases in which 
the plaintiff claims relief on the basis of his title Article 142 has 
no application. ‘That Article applies to suits in which the plaint- 
iff claims possession of property on the ground that while in 
possession he was dispossessed, or. his possession was discontinued 
‘by the defendant. In other words that Article is restricted to 
cases in which the relief for possession sought by the plaintiff 
is based on what may be styled as possessory title. Every person 
is entitled to have his peaceful possession -protected and no one 
has a right to take the law in his own hands and disturb the 
peaceful possession of another. . Possession is in itself title and 
good against every body except the true owner. In short, 
there may be cases in which a person, though -not the 
true owner, has been in peaceful possession of property and his 
possession is disturbed. In such cases the person dispossessed has 
a right to claim to be restored back to possession on proving the 
fact of his possession and his dispossession or discontinuance of 
his possession by the defendant within a period of 12 years prior 
to the institution of the suit. To such cases Article 142 applies, 
and the burden of proving the fact that the plaintiff was in posses- 
sion and was dispossessed within 12 years of the date of the suit 
lies on the plaintiff and, on proving these facts, the plaintiff is 
entitled to a decree unless the defendant established that he is 
the true owner of the property in dispute. i 


Another class of cases are those in which the plaintiff sues 
for possession of immovable property both on the ground.of his 
title and ón the ground of his possession having been disturbed 
by the defendant. In such cases if he proves his title, the burden 
of establishing title. by adverse possession for more than 12 years 
lies upon the defendant and if he. succeeds in proving that fact, 
the suit must fail otherwise the plaintiff is entitled to a decree. 
To this extent Article -144 will apply to such a suit, But it may 
be that the plaintiff, though not able to substantiate ‘his title, is 
‘ ima position to prove his possession and dispossession by defendant 
within 12 years. If that be the case, Article 142 will apply and 
the burden will lie on the plaintiff. In short suits for possession 
based both on the plaintiff’s title and possessory title invite the 
application of Articles 142 and 144, according to the varying cir- 
cumstances of each case. 3 e< 

The view that we take is in consonance with the view of 
their Lordships of “tha, Judicial Committee in Secretary of State 
for India v. Chellikani Rama Ra and the decisions of this Court 
a ° OLL R. 39 Mad. 617 . 
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in Jai Chand Bahadur v. Girwar Singh’ and Ali Hammad v. 
Ghurpattar Singh. 


The learned advocate for the respondent has placed reliance 
on the cases of Sita Ram Dube v. Ram Sundar Prasad‘ and Kumar 
Kamakhya Narain Singh v. Ram Bakhsh Singh’. In our opinion 
neither of these cases have any bearing on the controversy before 
us. All that was decided in the case of Sita Ram Dube was that, 
where a purchaser in execution has obtained delivery of possession, 
in accordance with law, that would, as between the parties to the 
proceedings for delivery of possession, give a new start for the 
compitation of limitation and the auction-purchaser is 
entitled to a decree for possession provided he brings his claim 
within 12 years from the date of delivery of such possession. No 
one can controvert that proposition of law, but that propo- 
sition has no application to the facts of the present case. The case 
of Kumar Kamakhya Narain Singh w. Ram Bakhsh Singh also 
has no bearing on the question before us. In that case the claim 
of the plaintiff, whose predecessor-in-title had granted a lease, as 
against the assignee of the-lessee, was dismissed on the ground that 
no contract of tenancy between the lessor and the assignee of the 
lessee had been established and: that the lessee had established his 
title by adverse possession for a period of more than 12 years. 
Similarly in the last case cited by the learned counsel for the res- 
pondent the claim of the plaintiff was dismissed, as against the de- 
fendant on the ground that the plaintiff having obtained a decree 
for possession against the defendant of that suit had taken no step 
for a period of 12 years to enforce that decree and to obtain pos- 
session of the property. It is manifest that from the date of the 
decree for possession, the possession of the defendant of that suit 
was in fact and in law adverse to the plaintiff of that suit and, as 
such, the view expressed by their Lordships of the Judicial Com- 
mittee in that case in no way militates against the view taken by 
us in the present case. 


For the reasons that we have given we allow this appeal, set - 
aside the decrees of the courts below and decree the plaintiff’s suit 


with costs in all courts. 


. Appeal allowed 
"17 A. L. J. R. 814 523 A. L. J. R. 244 
126 A. L. J. R. 573 SA. I. R. [1928] (p.c.) 146 and 165 
. 
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RAM RAJ TEWARI (Plaintiff) g Crvi ‘ 
versus 1929 Zé 

SHEORAJ SAITHWAR anp orHERs (Defendants)* 

Agra Pre-emption Act (II of 1922), Secs. 13, 19 and 20—lInterpretation May 1 

of—Rival pre-emption suits—Acquisition of equal rights at date 5. Nan J 

of first court’s decree—Effect of—When property should be divid- ` Poran, J. 

ed equally amongst pre-emptors. 

Two sale deeds were executed of shares in a khata in favour 
of strangers. A suit was instituted for pre-emption by SR and 
others. These plaintiffs were co-sharers in the mahal but not co- 
sharers in khata No. 3. Subsequently one more suit was filed by 
RR to pre-empt the same properties. This plaintiff was a co- 
sharer in khata No. 3 also. Both these suits were connected and 
the plaintiffs in one suit were impleaded as pro forma defendants 
in the other suit. At the time when the sale deeds were executed 
and when the suits were filed RR had a preferential right but 
during the pendency of these consolidated suits SR and others 
acquired a share in khata No. 3 also by virtue of a decree of a 
civil court, dated February 26, 1926, on which date they all be- 
came equally entitled to pre-empt the property. The court of 
first instance passed its decree on March 27, 1926, in favour of . 
RR and held that he had a superior right in preference to SR 
and others, and was entitled to pre-empt the whole of the pro- 
perty in the first instance. On appeal the District Judge took 
a contrary view and held that there could be no preference inter 
se inaSmuch as the crucial date was the date of first court’s 
decree when all the rival claimants had equal rights; accordingly 
he divided the property equally among all the pre-emptors. 
Held, that the view taken by the lower appellate court was 
correct and consistent with the interpretation put upon Section 19 
which requires that the right of preference should subsist till the 
time of the decree, and RR not having any preferential right 
as against SR and others at the time of the decree was only 
entitled to share the property equally and not to claim the whole. 
Section 13 of the Pre-emption Act which lays down that 
where two or more persons claiming pre-emption are equally 
entitled to pre-emption, the property shall be equally divided 
between them, uses a present tense and not a past tense. That 
Section cannot be interpreted to mean that they must have been 
equally ‘entitled ‘to pre-emption on the date*of the sale deed. 
That the date of the sale deed is not the absolute crucial date in 
suits for pre-emption is apparent from the provisions of Section 
20-in which subsequent acquisition by the purchaser places him - 
on the same footing as the pre-emptor. 
Ram Saran Das v. Bhagwat Prasad, [1929] A. L. J. R. 290 
(F. B.) followed. 

SeconD ArPEA from a decree of Basu Harr Har PRASAD, 
Additional Subordinate Judge of Gorakhpur, modifying a decree 
of Basu SHiva Harsa LaL, Munsif of Dane $ 

è *S. A. 698 of 1927° 
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Peary Lal Banerji for the appellant. 

The respondents were not represented. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is a plaintiffs appeal arising out of a 
suit for pre- -emption. It is connected with second appeal No. 
753 of 1927 arising out of a rival suit. On November 14, 1924, 
two sale deeds were executed of shares in khata No. 3 in the 
mahal in favour of strangers. Suit No. 770 was instituted by 
Sheoraj and others for pre-emption. These plaintiffs were’ co- 
sharers in the mahal but not co-sharers in khata No. 3. Subse- 
quently one more suit No. 800 was filed by Ram Raj Tewari 
to pre-empt the same properties. This plaintiff was a co-sharer 
in khata No. 3 also. Both these suits were connected and the 
plaintiffs in one suit were impleaded as pro forma defendants 


“in the other suit. Thus at the time when the sale deeds were exe- 


cuted as well as at the time when the suits were filed Ram Raj 
Tewari had a preferential right as against Sheoraj and others 
to pre-empt this property. But during the pendency of these 
consolidated suits Sheoraj and others acquired a share in khata 
No. 3 also by virtue of a decree of a civil suit dated February 
26, 1926. On that date they all became equally entitled to pre- 
empt the property. 

The court of first instance passed its decree on March 27, 
1926 and held that Ram Raj Tewari had a superior right to pre- 
empt the entire property in preference to Sheoraj and others. 
It accordingly gave Ram Raj Tewari a decree for the whole of 
the property in the first instance. On appeal the learned Dis- 
trict Judge has taken a contrary view and has held that the cru- 
cial date in such cases is the date of the first court’s decree and 


` that inasmuch as on that date all the rival claimants had equal 


rights there was no preference inter se. He has accordingly 
divided the property equally among all the pre-emptors. «+ 

It seems to us that the view taken by -the lower appellate 
court is correct. As has been held by a Full Bench of this Court , 
in the case of Ram Saran Das v. Bhagwat Prasad’, no decree for 
pre-emption can be passed in favour of any person unless he has 
a subsisting right of pre-emption at the time of the decree. 
So that if eithes by loss of his own right or by an acquisition of 
a right bythe defendant the preference is destroyed by the 


- time the decree comes to be passed, the plaintiff ceases to be en- 


titled to such a decree. In the present case no doubt all the rival 
pre-emptors had a subsisting right of -pre-emption as against the 
vendees. But the rival pre-emptors are also impleaded as pro 
forma defendants -and no_ decree for pre- emption can be passed 
in favour of Ram Raj Tewari unless theecourt is satisfied that he 
has a subsisting right to obtain®the detree at the date when that 
1[1929] A. L. J. R. 290 : 
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Hosted is to be passed. Inasmuch. as. Ram Raj ‘Tewari has lost 
his: preference as against Sheoraj and others, it seems to us im- 
possible to pass a decree in favour of Ram Raj Tewari and others 
for a share as regards which he has no preference compared 
with Sheoraj and others. Although Section 19 does not in 
express terms apply to the case of rival pre-emptors, the inter- 
pretation which has been put upon it'and which requires that the 
right of preference of the plaintiff should -subsist till the time 
of the decree makes this view consistent with -the ruling in the 
Full Bench case. 

` It may further be pointed out that Section 13, which lays 
down that where two or more persons claiming (pre-emption) 
are equally entitled to pre-emption, the property shall be equally 
divided between them, uses a present tense and not a past tense. 
That Section cannot be interpreted to mean that they. must have 
been equally entitled to pre-emption on the date of the sale 
deed. That the date of the sale deed is not the absolute crucial 
date in suits for pre-emption is apparent from the provisions of 
Section 20 in which a subsequent acquisition by the purchaser 
places him on the same footing as the pre-emptor. 

Although the case is not free from difficulty, we hold that 
the view taken by the lower appellate court is correct. Ram Raj 
Tewari, not. having any preferential right as against Sheoraj and 
others at the time of the decree, is only entitled to share the pro- 
perty equally, and not to claim the whole: We therefore dismiss 
this appeal. i 

Appeal dismissed 


GOVIND SINGH (Plaintif) 
Versus 
* MANGLU ann otHers (Defendants) * 

Pré-emption Act (II of 1922), Secs. 19 and 20—Interpretation of— 
Interest acquired by vendee by virtue of gift of joint family pro- 
perty during pendency of suit for pre-emption—lInterest not in- 
defeasible—Vendor being a Hindu father having sons entitled to 
gifted property. 

During the pendency of a suit for pre-emption vendees ob- 
tained a-share in the village from the vendoreunder a deed of 
gift. -A second suit was filed to pre-empt the gifted property 
on the allegation that the transaction was one of sale. The 
first court found that the gift was a colowrable transaction but 
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a share in the joint family property when he had sons alive. ae 


Held, that the vendees had not by virtue of the gift acquired `* 


an indefeasible interest so as to extinguish the Plaintiff's subsist- ` 


ing right of pre-emption at the time of the first court’s decree. 
As the finding that vendor had sons who were entitled to the 
property had not been challenged by the vendees, they were not 
entitled to have the question of supposed consent of the sons 


determined by the lower appellate court. Therefore the -appeal - 


must be allowed. 

Although the word “indefeasible” cannot be taken in its widest 
sense so as to include transactions which have a possibility of 
being challenged, it undoubtedly means that on the obvious 
facts the transaction must confer a valid title on the transferee. 

Ram Saran Das v. Bhagwat Prasad, [1929] A. L. J. R. 290 
and Deonarain Singh v. Ajudhia Prasad, I. L. R. 49 All. 696 
referred to. 

SECOND APPEAL from a decree of MauLvi ALI MOHAMMAD, 
Subordinate Judge of Meerut, reversing a decree of Basu 
MAKHAN Lat, Second Additional Munsif of Meerut. 

Nihal Chand Vaish for the appellant. 

Ambika Prasad for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is a plaintiff’s appeal arising out of a 
suit for pre-emption of property transferred under a sale deed 
dated August 3, 1925. The suit was instituted on July 1, 1926. 
During the pendency of the suit the vendees obtained a share in 
the village from the vendor, Sukhdeo, under a deed which was 
ostensibly one of gift and was dated September 3, 1926. A 
second suit for pre-emption was instituted to pre-empt 
the gifted property on the allegation that the transaction was 
really one of sale. The connected appeal arises out of that suit. 


The first court found that the ostensible gift was a colour- 
able transaction, but at the same time it decreed the claim for pre- 
emption. The appellate court has found that the giff was a 
transaction of gift and was neither fictitious nor was it a trans- 
action of sale. We are bound by the finding of fact of the lower 
appellate court. It has dismissed the suit on the ground that the 
vendee had become a co-sharer on the same footing as the plaintiff. 
by virtue of this gift. 


In appeal it is contended before us that the gift was made 
by Sukhdeo of a share in his ancestral property when he had sons 
alive and was therefore invalid. It is accordingly contended 
that the defendants have not acquired such title as to enable 
them to defeat the plaintiff’s claim. 

In a case where the purchaser has segased an interest in the 
mahal prior to the institution of the pre-emption suit it is in- 
cumbent on him to establish thət he has acquired an indefeasible 
interest (Section 20). The Full Bench in the case of Ram Saran 
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oo “Das v. Peia Prasad’ has held that. Section 20 does not apply 


we 


3+ to a case where the gift is taken after the institution of the suit; 


but that the same result follows by virtue of the provision of 
Section 19, and a purchaser who has become a co-sharer by virtue 
of a gift taken during the pendency of the suit can successfully 


. ‘resist the plaintiff’s claim for pre-emption. In view of this 
’ pronouncement it seems to us thatesuch purchaser also must show 


that he has acquired an indefeasible interest, otherwise an illogical 
result will follow, viz., that a purchaser who takes a gift before the 
suit would not be entitled to defeat the claim unless the interest 
taken is indefeasible, but a purchaser taking a gift during the 
suit need not show that he has acquired an indefeasible right. 

We have therefore to see whether the interest acquired by 
the purchaser: is an indefeasible interest or whether it is defea- 
sible.. 

Under the Hindu law, with the exception of certain 
specified cases, a father cannot alienate family property except 
for legal necessity ‘or in lieu of his antecedent debt. There can 
be no legal necessity for a gift in favour of a stranger when no 
questions of the gift being made to a near relation or at the time 
of marriage or for the purposes of conferring spiritual benefit 


or for religious purposes arise. Such a transfer is obviously’ 


without authority and can be upset as soon as it is challenged. 
The word “‘indefeasible” has been explained in the case of Deo- 
narain Singh v. Ajudhia Prasad’ as meaning liable to be defeated 
and not necessarily that it has already been defeated. A gift by 


a Hindu father of joint family property, when he is not the sole 


owner of it, is prima facie invalid and the defendants cannot 
take advantage of it without showing that it has become valid 
in consequence of the consent of all the other members of the 
family and that no such member is a minor. In the absence of 
'* such proof the gift must be deemed to have been invalid. 
Although the word “‘indefeasible” cannot be taken in its 
widest sense so as to include transactions which have a: possibility 
of being challenged, for instance, on grounds of undue influence, 
coercion, fraud, etc., ‘it undoubtedly means that on the obvious 


-’\facts the transaction must confer a valid title on the transferee. 


"This is not the case here. 

We would therefore hold that the defendants had not by 
virtue of this gift acquired an indefeasible interest so as to ex- 
tinguish the plaintiff’s subsisting right of pre-emption at the time 
of the first court’s decree. The first court had found that the 
donor Sukhdeo had sons who were entitled to this property. 
This finding wasgnot challenged by the defendants in their grounds 
of appeal before - the District Judge. They are therefore ‘not 


entitled to have the, question of supposed consent of the sons 
e [i929] A. L. J. R 290 ; T L R. 49 All. 696 
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determined by the lower appellate court. 

The result therefore is that we allow this appeal and setting 
aside the decree of the lower appellate court restore that of the 
court of first instance with costs in all courts. We extend the 
time for payment up to six weeks =rom this date. If the plaintiff 
fails to deposit the amount within the time allowed his suit will 
stand dismissed with costs in all*courts. 


Appeal allowed 


ZAFAR AHSAN anp oTHers (Defendants) 
Versus i 
ZUBAIDA KHATUN (Plaintif) * 
Mortgage— Mortgage executed in favour of minor, when valid and 
enforctble—Integrity of mortgage, when broken—Right to redeem. 

A marriéd three ladies and 3 was his son by the eldest wife. 
C, D and E were children by second wife. Plaintiff was A’s 
daughter by third wife who died in 1911. In order to pay off 
the dower debt to plaintiff’s mother the mortgage in suit was 
executed by A in 1914, in favour of plaintiff (then a minor) 
for Rs.3,500, which was due by A to mortgagee and which she 
had inherited partly from her mother and partly from her sister 
who died before execution and after her mother’s death. In a suit 
for sale on the mortgage filed by plaintiff after A’s death and 
which was contested by B, C, D and E, held, that the mortgage 
was valid in law and enforceable by plaintiff and that defendants 
were entitled to redeem their share of the mortgaged property 
by paying a proportionate share of the mortgaged money, 

A mortgage in favour of a minor is enforceable by him where 
the consideration has been paid by him in full. Navakotti 
Narayana Chetty v. Logalinga Chetty, I. L. R. 33 Mad. 312 
dissented from and Mobori Bibi v. Dhormodas Ghose, I. L. R. 
30 Cal. 539, Raghavachariar v. Srinivasa Raghava Chariar, J. L. 
R. 40 Mad. 308, Munni v. Madan Gopal, 13 A. L. J. R. 185, 
Ulfat Rai v. Gauri Shankar, I. L. R. 33 All. 637=8 A. L. J. R. 
700 and Thakur Das v. Mst. Putli, I. L. R. § Lahore 317 referred 
to. 

When the mortgagee becomes an heir to the mortgagor and in- 
herits a portion of the mortgage, the integrity of the mortgage 
is broken. Hamida Bibi v. Abmed Husain, I. L. R. 31 All. 335= ` 
6 A. L. J. R. 387 followed. i 

First APPEAL from a decree of Basu Preo NATH GHOSE, 


First Subordinate Judge of Moradabad. 


M. A. Aziz for’the appellants. 

B. Malik fer the respondents. 

The judgment of the Court was delivered by 

BANERJI, J.—This is an appeal by four Sefendants in a 


suit for sale on a mortgage executed by one Mazhar Ahsan. 


Mazhar Ahsan, the mortgagor, married «three ladies and ap- 
*F. A. No. 271 of 1926 F 
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pellant No..1 is the son of Mazhar Ahsan by the eldest wife. The 
other three defendants are the children by the second wife and 
the plaintiff is Mazhar Ahsan’s daughter by the third wife. The 
plaintiff’s mother died in the year 1911. In order to pay off 
the dower debt due by Mazhar Ahsan to the mother of the 
plaintiff the mortgage deed in suit dated April 17, 1914, was 
executed by Mazhar Ahsan in favour of the plaintiff. The deed 
sets out the consideration to be Rs.3,500 which Mazhar Ahsan 
states was due by him to Zubaida Khatun, the mortgagee, which 
she had inherited partly from Mst. Hasan Bano, her mother, and 
partly from Mst. Zahida Khatun, the sister of the mortgagee. 
Mst. Zahida Khatun died after the death of her mother and be- 
fore the execution of the mortgage deed. 

The defence to the suit was every conceivable point that 
could .be taken in the case as will be apparent from the points 
argued by the learned advocate for the appellant before us. 

The learned Subordinate Judge granted a decree for sale 
of the mortgaged property except a one-eleventh share which 
the plaintiff had inherited from the estate of Mazhar Ahsan 
who had died before. the institution of the suit. ‘ 

As we have already stated the appellants were four in num- 
ber. Appellant No. 1 has, in addition to the grounds taken by the 
other appellants, urged that the terms of an award which was 
made upon a reference by him and his father after the death 
of his mother bars the plaintiff’s claim on the mortgage inas- 
much as Mazhar Ahsan could not transfer any property accord- 
ing to the award. The award is Ex. El. The arbitrator as 
regards the third issue held that Mazhar Ahsan will have no 
power to transfer the zamindari properties which were on the 
date of the award, namely, February 1; 1892, owned by and pos- 


- sessed by’ the defendant. The short answer to the plea, and a 


completé answer, is that it has not been proved as 2 matter of fact, 
as held by the learned Subordinate Judge, that the properties 
mortgaged by Mazhar Ahsan were in his possession on February 
1, 1892. The learned advocate for the appellants has contended 
that inasmuch as in a suit in the year 1917 all kinds of pleas were 


. put forward by the defendants but no plea was taken that the 


property mortgaged’ was not in Mazhar Ahsgn’s possession on 
February 1, 1892, the conclusion is that the property was in his 
possession on that date. We are unable to accept this contention. 

. The first point taken by the learned advocate for the ap- 
pellants on behalf of all the appellants is thay the mortgage 
deed being in favour of a minor was void in law. The 
contention of „the learned advocate is that. even if a minor 
pays full consideration for, a. mortgage, a transfer of im- 
movable property in favour əf a minor is void in view of 


. the ruling of their’Lordships of the Privy Council ine the case 
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of Monbori Bibi v. Dharmodas Ghose’. The learned advocate 
in support of his contention has cited before us the case of 
Navakotti Narayana Chetty v. Logalinga Chetty’. He has to 
confess that there is no other case supporting the contention 
put forward by him, but he probably does not know that there 
is a judgment of a single Judge of this Court which referred 
to the case in I. L. R. 33 Mad. 312 and which was, on appeal 
under Section 10 of the Letters Patent, set aside, the Bench not 
following the case in I. L. R. 33 Mad. 312. The case in I. L. R. 
33 Mad. 312 had been overruled by a Full Bench of the Madras 
High Court in the case of Raghavachariar v. Srinivasa Raghava 
Chariar’. 

Now turning to the case-law as far as this Court is concern- 
ed, that case in J. L. R. 33 Madras has never been followed and 
has been definitely distinguished and differed from except in 
the case we have mentioned, namely, Munni v. Madan 
Gopal’. 

We may mention that the law as laid down by several 
Benches of this Court is that when a transfer is made of pro- 
perty in favour of a minor and the minor has paid consideration 
for it, such a transaction cannot be held to come within the prin- 
ciple laid down by their Lordships of the Privy Council in I. L. 
R. 30 Cal. 539. The first case is that of Ulfat Rai v. Gauri 
Shankar’. A certificated guardian had transferred some immov- 
able property belonging to himself to his minor wards in satis- 
faction of money which he owed to them and it was held by a 
Bench of this Court that the transaction was a bona fide one and 
for the benefit of the minors and that the transfer in favour of 
the minors was valid and could be enforced by them. The case 
reported in I. L. R. 33 Mad. 312 was relied on by the learned 
vakil who appeared for the respondents in the case and was not ` 
followed by this Court. ae 

There are two cases in Volume 38 of the Indian Law Re- 
ports, Allahabad Series. At page 62 is to be found the case of 
Munni Kuar v. Madan Gopal, and it was held in that case that in- 
asmuch as there was nothing in law to prevent a minor from be- 
coming transferee of immovable property, so a minor in whose 
favour a valid deed of sale had been executed is competent to 
sue for possession of the property conveyed. ‘The cases on the 
subject were fully discussed and the case in I. L. R. 33 Mad. 
312 was distinguished, At page 154 another Bench of this Court 
held that a mingr was capable of purchasing immovable property 
and where such a purchase has been completed by execution and 
registration of a sale deed, he can sue“to recover pgssession of the 


I. L. R. 30 Cal, 539 J. L. R. 33 Mad. 312 
“I. L. R. 40 Mad. 308 _ ò “13 A. L. J. R. 185 
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. property purchased upon cde of the balance of iie purchase 
money. An examination of the .head-note would have shown 
to the learned counsel that the case in I. L. R. 33 Mad. had been 
dissented from. It is unnecessary to refer to any other case, but we 
may refer to the case of Thakur Das v. Mst. Putl? where a Bench 
of the Lahore High Court held that a mortgage in favour of a 
minor was enforceable by him where the consideration has been 
paid by him in full. We are in entire agreement with the view 
taken in the cases referred to above. We are of opinion that 
there is absolutely no force in the contention put forward by the 
advocate for the appellants. 

The, next point taken is that no consideration passed from 
the plaintiff in this case to Mazhar Ahsan because the allegation 
of Mazhar Ahsan that the dower debt of the plaintiff’s mother 
was Rs.24,000 was incorrect and that the’real amount of the 
dower was Rs.1,000 and that has been admitted. The learned 
Subordinate Judge, in our opinion, has given good grounds for 
rejecting the contention of the appellants. It is inconceivable 
| to us that a gentleman of the age of Mazhar Ahsan could marry 

a young lady of *18; (it is not suggested that the plaintiff’s 
mother did not belong to the same society as Mazhar Ahsan who 
was over 50 years old and who had a number of children) and the 
dower debt should have been fixed at only Rs.1,000. We have 
not the slightest doubt whatsoever that the statement of the wit- 
nesses who have come forward to prove that'the dower debt of 
the plaintiff's mother was Rs.1,000 is absolutely false. The 
theory of remission was a pure fabrication, and we are of opinion 
that the plaintiff has proved that the dower debt of her mother 
was Rs.24,000 and the legal share which the plaintiff was 
entitled to in the dower debt was Rs.3,000. 

The next point urged was that. the mortgage deed, had not 
been legally proved. An examination of the evidence of the 
witnesses on whom the appellants rely clearly shows that they 
are palpable liars and have come forward to give evidence to sup- 
port the appellants’ case for some ulterior motive. In our opi- 
nion the plaintiff has proved the execution of the ‘mortgage. 

Lastly it has been urged, and in our opinion rightly urged, 
that the learned Subordinate Judge was in error ip holding’ that 
the defendants were not entitled to redeem their share of the 
mortgaged property by paying a proportionate share of the mort- 
gage money. Reference has been. made ‘by the learned Subor- 
dinate Judge to two cases which in our opinion arg clearly dis- 
tinguishable and do not lay down’ what the learned Subordinate 
Judge says they do, When the mortgagee becomes an heir to 
the mortgagor and inherits a- portion: of the mortgage, it cannot 


be said that the integrity af the mortgage has not been broken. 
* LL R 5 Lah 317 . 
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- We agree with the view taken in the case of Hamida Bibi 
v. Ahmad Husain", We are'of opinion that the defendants are 
entitled to redeem their share of the mortgaged property by pay- 
ing a proportionate share of the mortgage money. 

We therefore allow the appeal in part and direct that a 
fresh decree be drawn up in accordance with Order 34, Rule 4 
of the Code of Civil Procedure. 

The shares of the defendants are as follows:— 

.Zafar Ahsan’s share is two-eleventh and as the interests of 
all the other heirs in the property of Mazhar Ahsan have been 
transferred by the deed dated December 2, 1923, to Azhar Ahsan 
and Zahur Ahsan their share will be nine-eleventh. The mort- 
gage must be deemed to be a good mortgage to the extent of 
Rs.3,000. 

We direct a decree to be prepared under Order 34, Rule 4, 
and fix six months from this date as the date for payment. Par- 
ties will bear their own costs in both courts. 


Appeal allowed in part 
J. L. R. 31 All 3356 A. L. J. R. 387 


JHAMMAN LAL and oTHERS (Plaintiffs) 
VETSES 
MUNSHI SINGH anp otuers (Defendants) * 
Pre-emption—Mere collusion—Insufficient for failure of suit—Filing 
suit for pre-emption at another’s instance. 

Where a person has a right of pre-emption to claim the property, 
his claim cannot be defeated merely by showing that he has been 
instigated by the vendees to put forward his claim. 

A mere collusion is insufficient for the dismissal of a pre-emp- 


tion suit. 
Abbainandan Prasad v. Pashbat Nath Pande, 1. L. R. 47 All. 470 
=23 A. L. J. R. 283 followed. . 


Fmst APPEAL from a decree of Basu Peare Lar Rasroci, 
Subordinate Judge of Aligarh. 

Panna Lal for the appellants. 

G. Agarwala and Jyoti Sarup Gupta for the respondents. 

The judgment of the Court was delivered by 

PULLAN, J-—These two appeals are connected and arise out 
of consolidated rival pre-emption suits. 

The only point raised in F. A. No. 307 of 1926 is one of con- 
sideration. The sale deed was for Rs.18,200. Rs.18,000 were paid 
before the Sub-Registrar and Rs.200 were admitted to have been 
received previously. The profits of this property were admitted 
to be Rs.377. The plaintiffs alleged that Rs.5, 3000 were actually 
returned by the vendor to the verdees just outside the registration 
office. A witness named Man Qingh was produced who stated that 

è *F, Al 307 of 1926 ° 
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he saw the vendor seated in a motor car handing over $0 notes of 
Rs.100 each to one of the vendees-just after the registration. The 
learned Subordinate Judge has not believed this evidence. Man 
Singh professes to be a casual witness and it is not likely that such 
a fraud could have been committed before a stranger. The evidence 
as regards the return of the part of ‘the consideration therefore is 
unsatisfactory. 


No doubt the profits of: the property are, very small having’ 


regard to the consideration alleged to have been paid by the ven- 
dees. The learned Judge has thought that the profits are rather 
low but in his opinion there are no ‘sufficient: materials on the re- 
cord to justify him in holding that-Rs.18,200 is not the correct 
price. We think that on the meagre materials which were before 
him his finding was not wrong. -There was accordingly no occa- 
sion for, him to enquire into the market price. 


F. A. No. 310 is an appeal’ by the plaintiff. Puran Singh 
along with another pre-emptor who is now dead, sued on December, 
16, 1925 to pre-empt the property’ sold under a sale deed dated 
January 2, 1925, the ostensible consideration of which was 
Rs.18,200. About a week later a rival suit was instituted by 
Jhamman Lal and others for pre-empting the same property. The 
court below has found that Puran Singh has a preferential right as 
against the rival pre-emptors, but has dismissed the suit on the 
sole ground that he was in collusion with the vendees. The evi- 
dence on which this finding is based-consists of the circumstances 
that he is related to one of the vendees distantly and is indebted 
to another vendee. There is also the additional fact that his co- 
pre-emptor who is now dead had stated in the court below that he 
considered a previous transaction.in favour of the vendees to be 
one of gift and not of sale but had sued to pre-empt it also in case 
it was found to be a sale transaction, and further that he was will- 
ing to pay the whole price mentioned in the deed. In the-con- 
nected case we have found that the ostensible price was the true 
price. These facts by themselves only’ raise a suspicion that Puran 
Singh was siding with the vendees., But assuming that he was, 


that fact is not fatal to the suit. He has a right of pre-emption 


to claim this property. and his claim cannot be-defeated merely by 
showing that he has been instigated by the vendees*to put forward 
this claim, If.there is any fraud in contemplation which is per- 
petrated and discovered hereafter, that would give a separate cause 
of action to Jhamman Lal and -others for recovering the property 
from him. That a mere collusion is insufficient fof the dismissal 
of a pre-emption suit is clear from the case of Abhainandan Pra- 
sad v. Pashpat N&th Pande’ and the.earlier cases cited therein. 


We dismiss F. A. Nos 307 o£ 1926 with costs and allowing 
° LL. R. 47 All. 470=23 `A. L.'J. R. 283 -` i 
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Cvt E, A. No. 310 of 1926 modify the decree of the court below in this 


1929 way that we give Puran Singh a decree who has a preferential right 
of pre-emption, on condition of his depositing Rs.18,200 within 





Jee two months from this date in the court below. If he deposits the 
v. amount within the time allowed, he will have his costs of the first 
Muns court from the vendees. If the amount is not deposited within the 


— time allowed, his suit will stand dismissed with costs in all courts. 
Pullan J. Tn that event Jhamman Lal and others will be entitled to deposit 
: the amount within a further period of one month from the date of 
default. If they so deposit, they will have their costs against the 
vendees in the first court. If they also make default, their suit 

will stand dismissed with costs in all courts. 

' Inasmuch as F. A. No. 310 of 1926 has arisen out of a plea 
raised by Munshi Singh and others and the plaintiff has succeeded 
inspite of that plea, we direct that the plaintiff Puran Singh will 
be entitled to a decree for separate costs of this appeal against 
Munshi Singh and others provided that he deposits the whole 
amount within the time allowed. 


1 


Crvar. RAM CHANDER anp ortHers (Plaintiffs) 


1929 Versiss 
` SHER ALI AND ANOTEER (Defendants) * 
June 22 Easements Act (V of 1882), Sec. 4—Right to draw water from well— 
Mears, C. J. Interference with—When plaintiff entitled to demolition of cons- 
Benner, J. tructions by defendant round the well—Dommant and servient 
tenement, existence of. i 
Where in a suit by plaintiffs for restraining defendants 
from preventing plaintiffs from using a well, the lower appellate 
court found that plaintiffs had a right of easement to draw water 
from the well, that that right was not based on custom, that 
defendants, by enclosing the well with a wall, had prevented 
plaintiffs from having access to the well and that the well was 
situated in land adjacent to the lands of defendants and plaintiffs 
but not in the land of either, beld, that it was sufficient for plaint- 
S iffs to show that there was ‘a dominant tenement and a servient 
tenement and that they had the rights required by Section 4 of the 
' Easements Act. The decree of the lower appellate court was 
therefore correct in ordering the demolition of the constructions 
made by defendants. 
APPEAL under Section 10 of the Letters Patent, from a judg- 
ment of the Hon’sie Mr. Justice KENDALL. 
Peary Lal Banérji for the appellants. 
Kailas Nath Katju for the respondents. 
The judgment of the Court was delivered by 
Bonnet, J. BENNET, J.—This is a Letters Patent Appeal rom a judgment 
in second appeal of a learned single Judge of this Court dismissing 
the suit of the plaintiffs. The laintiff are residents in mohalla 
*L. P. A. 118 of 1926 ji 
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Mubarak Shah in the’ town of Saharanpur en brought a 
suit to’ restrain the defendants from preventing the plaintiffs 
from using. a-certain well in that mohalla. The plaintiffs claimed 
to be owners. of, the ground in which the well stood and on this 
portion of their claim the finding of fact of the lower appellate 
court that they are not owners is conclusive. In paragraph 7 
of the plaint there is the following pleading:— ` ~ 
_ Apart -from this, the plaintiff and their predecessors had 
always a right to take water from the pakka well; and the situa- 
tion of the well is also such as to afford a right of easement to 
the plaintiffs as ‘well as to other persons, of drawing water from 
it. The waste land also has been used by the plaintiffs for differ- 
ent purposes. For this reason ‘also defendants Nos. 1 and 2 
have no right to interfere with the plaintiffs’ using this pakka 
well or to.demolish it, nor -can they fill up or. demolish the well, 
nor.can they stop the taking of water from it. .- v 
This pleading,-in our opinion, amounts to ,a- claim that the 
plaintiffs had a right of easement to take.-water from this well 
on the ground that the well- was adjacent to the residence of the 
plaintiffs in that mohalla. After remand there-has been a finding 
of the lower appellate court to the effect that the plaintiffs have 
a right of easement to draw water from that well, and that that 
right was not based on any. custom. `“ It was also found that the 
well was situated in land which was adjacent to the land of the 
defendants, but that it was not situated in the land of the defend- 
ants. It had already. been found by the lower appellate court 
that the well was not situated in the land of the plaintiff. Ap- 
parently therefore the finding of fact of the lower appellate court 
is that the well was.situated in ground which belongs neither to 
the plaintiffs nor to the defendants. The learned Judge of this 
Court has allowed the appeal of the defendants on the ground 
that the plaintiffs are not shown to be the owners of a dominant 
heritage, sand as an easement is a right which by its very defini- 
tion appertains to the owner or occupier of certain land, it cannot 
be claimed that they have proved an easement in this case. Ilus- 
tration B of Section 4 of the Indian Easements Act is as follows:— 

A, as.the owner of a certain house, has a right to go on his 
neighbour ~B’s land, and ‘to take water for the purposes of his 
household: out of a spring therein. This is an easement. 

_ We consider that in the present case the house of the plaintiffs 
as in this illustration forms a dominant tenement and that the 
ground in which the well stands is a servient tenement. It is not 
necessary for the plaintiffs to prove thatthe servient tenement 
is the tenement of the particular defendant whe has interfered 
with their right. It is sufficient for the plaintiffs to show that 
there is a domimant tenement and a servient tenement and that 
they have the rights required by Section 4 in order that a right of 


-easement should be, established® In the present case the lower 
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appellate court has found that the plaintiffs have proved that they 
have such a right of easement. It has also found that the defend- 
ant has interfered with that right of the plaintiffs by closing 


‘this well with a wall and thus preventing the plaintiffs from hav- 


ing access to this well. We consider, therefore, that the decree 
of the lower appellate court was correct in ordering the demolition 
of the constructions made by the defendants, and accordingly we 
allow this appeal. As regards costs, owing to the fact that the cause 
of action was set out very vaguely and numerous supposed causes 
of actions were set out in the plaint, we disallow the plaintiffs any 
costs whatever upto and including October 31, 1923, the date of 
the decision of the munsif. All costs on and after October 31, 
1923 we allot to the plaintiffs and order the defendants to pay the 
same. The defendants are to understand that the three months 
time for the demolition of the erections and the restoration of the 
well to its former condition is a peremptory order issuing from this 
Court, and if it is disobeyed Sher Ali will receive notice to attend 
this Court to show cause why he should -not be dealt with sum- 
marily for disobedience of its order. 


J. W. THOMAS (Plaintiff) 
versus ` 

HANUMAN PRASAD (Defendant)* 

Transfer of Property Act (IV of 1882), Sec. 55(2)—Applicability of 
—Sale by lease-holder of land in Cantonment area having no right 
to transfer—Transaction void or liable to be rescinded—Specific 
Relief Act (I of 1877), Sec. 35 and Contract Act (IX of 1872), 
Sec. 56—Vendee’s rights. 

Without obtaining the sanction of the cantonment authorities, 
defendant executed a sale deed in favour of plaintiff conveying 
to plaintiff a plot situated in the cantonment in consideration of 
Rs.4,000. An application for sanction for transfer made ssubse- 
quently by defendant was rejected by the authorities on the ground 
that the land belonged to Government. The cantonment registers, 
which were kept under statutory provisions, showed that the plot 
was owned by Government and that defendant had merely the 
interests of a lessee in the plot. In a suit by the vendee brought 
subsequently for recovery of Rs.4,000 on the ground that defend- 
ant did not deliver possession of the plot to him as he had no right 
to transfer it, beld: : 7 

(1) that as defendant was a mere lease-holder and he pur- 
ported in the sale deed to be owner in possession and to convey 
title of owner, there was misrepresentation; . 

(2) that the suit was governed primarily by Sec. $55 (2) of the 
Transfer of Property Act; and 

(3) that under Sec. 56 of the Contract Act the sale deed was 
void, but if it was not void, it could be rescinded under Sec. 35 


"S. A. 524%f 1926 =. 
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of the Specie Relief Act and, plaintiff was. entitled to the full Civm 
amount of consideration, subject to his „abandoning any possession STAEN 
of the plot in favour of defendant. `. 1323 

SEcoND APPEAL from a decree of D. C. Hunter Eso., Dis- J. w. Tuomas 
trict Judge of Allahabad, confirming a decree of S. MOHAMMAD v 
SAIDUDDIN SAHEB, Additional Subordinate’ Judge, Allahabad. ee 

F. Owen O’Neill for thé appellant. 

_ Kailas Nath Katju for the respondent. 2 

The judgment of the Court was delivered by Bennet, J. 

BENNET, J.—This is a second appeal by the plaintiff whose suit 
has failed in the two lower courts. The matter was extremely 
simple but around it there have grown a number of erroneous 
ideas both of law and fact. ‘The plaintiff sued on the allegation 
that, on March 28, 1924, the defendant executed and got registered 
a sale deed in favour of the plaintiff, conveying to the plaintiff 
plot No. 21 in the Cantonment of Allahabad in consideration of 
the payment of Rs.4,000. Para. 3 of the plaint runs as follows:— 

After the receipt of the money and the execution of this docu- 
ment, the defendant did not deliver possession over it to the plaint- 
iff nor could he do so, inasmuch as he (defendant), had no right 
to transfer the said property. : 
The plaintiff accordingly’ sued for the return of Rs.4,000 con- 
sideration and also for interest. 

The defence was that possession had been given to the plaint- 
iff, and para. 15 of the written statement sets forth: 

This defendant purchased the said property in November, 1914, 
under a registered sale deed from Mrs. Eates, the former owner, 
and remained the owner in possession thereof up to March 27, 
1924, the date of the execution of the sale deed in question, with- 
out the interference of any one. Similarly Mrs. Eates had, prior 
to the purchase by this defendant, been the owner in possession < 
thereof. 

` The issues framed were:— 

(1) Has‘the plaintiff got any. cause of action and right of 
suit? 

(2). Is he entitled to the refund of che sale price and damages? 
„If so, how much? 

(3) To what relief, if any, is the plaintiff entitkd. 

We consider that the two lower courts have failed to apply 
their minds to the real question at issue, i.e., whether the defendant 

-was the owner in possession of plot No: 21, as he claimed in para- 
graph 15 of the written statement, and whether the defendant had 
power to transfer his interests. . 

We have summoned from the cantonment authority the re- 
gisters of the cantonment, and they show clearly, beyond any doubt 
whatever, that plot No. 21 is owned by Government and that the 
defendant had merely the interests in that~ plot of a lessee from 
Government. These registers eare maintained under statutory 
provisions, and are as followsi— ` 
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(1) Register of Government lands held by lessees outside 
bazars, maintained under Section 271, Cantonment Code, 1912. 
No. 21 is entered in this register as leasehold. 

(2) Register of transfers of immovable properties, main- 


a anoman tained under Section 274, Cantonment Code, 1912. This shows the 


PRASAD 





Bennet, J. 


transfer of plot No. 21, which is entered ‘in this register as a lease- 
hold. 

(3) Register of private wer situated in the Allahabad 
Cantonment. ‘There are only two entries in this register of land 
owned by mahants, and there is no entry of plot No. 21 in this 


register. 


The history of this plot is as follows:— 

It was leased first of all to an individual called Abhey Charan 
Bose, head clerk of the Cantonment Magistrate’s ‘office; and on 
July 28, 1902, this individual executed a deed of a dwelling house 
in No. 37 and of this No. 21 to Mrs. Eates, who happens to be the 
mother-in-law of the plaintiff, for Rs.3,500. The vendor purports 
to - 
- _ sell, assign and transfer all those pieces or parcels of land number- 
~ ed and known as sites numbers 21 and 31 in the New Cantonment 

Allahabad in the United Provinces of Agra and Oudh fopethce 
with the two dwelling houses kachcha and pucca built 
The vendor, Abhey Charan Bose, did not explain in his sale 
deed what his title’consisted of. He merely says 
I the said vendor at the time of executing these presents have in 
myself good rightful power and absolute authority to grant and 
assure the aforesaid hereditaments and premises hereinbefore ex- 
pressed to be granted or otherwise assigned according to the true 
intent and meaning of these presents. 

The next transaction in regard to No. 21 is contained in a sale 
deed of November 19, 1914, registered on the same date, by which 
Mrs. Eates transferred her interest to Kallu Mal Gauri Dat, of whom 
Gauri Dat is the father of the present defendant, Hanuman’Prasad. 
This document states 

whereas the said Hanuman Prasad being now the sole and absolute 
owner (by a registered sale deed, dated July 28, 1902) of all that 
piece or parcel of land numbered and known as site No. 21 New 
Cantonment Almika together with a dwelling house and“an 
out-house , 

In regard to this transaction we have had produced from the 
office of the cantonment authority an application by the vendor 
showing that, on October 20, 1914, the cantonment authority 
granted sanctign for the transfer of the interests of the vendor. 
Tt was therefore after sanction had been obtained from the canton- 
ment authority that Mrs. Eates executed this sale deed, transferr-. 
ing her interests in No. 21. That application was later signed by 


- the vendees, the signature beings dated February 18, 1915. The 


terms of that application clearly admit that the property is held, as 
Se 
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In the} present case, the vendor (the defendant) did’ not take 
the precaution to obtain sanction from the cantonment authority 
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before he executed the sale deed in suit in favour of the plaintif, } Y THOMAS 


What happened was that, after the exécution of this sale deed, an 

application was made to the cantonment authority for sanction to 

transfer the interests of the vendor, and the order passed was 
It is impossible to sanction this application for transfer, as land 
is the property of the Government. The original vendor had no 
title, and has sold what was not his property. 

As we have shown above, a reference to the cantonment re- 
gisters establishes beyond all doubts that this attitude of the canton- 
ment-authority is perfectly correct. The defendant had only the 
interests of a leaseholder, and he ‘was, in no way-whatever, entitled 
to transfer the rights of a proprietor in plot No. 21. A consider- 
able amount of argument has been made for the respondent on 
the ground that the appellant was placed by him in physical pos- 
session of plot No. 21 and the appellant collected some small sums 
from people to whom the produce .of the fruit trees was sold. 
There is apparently no bungalow on this number, although there 
are some out-houses. 

The chief question which now. arises on this appeal is to what 
remedy, if any, is the plaintiff-appellant entitled. It was argued 
by the learned counsel for the respondent that there was no finding 
of the lower appellate court that there was fraud or misrepresenta- 
tion. We consider however that there clearly was misrepresenta- 
tion, because in the sale deed in suit the defendant-respondent 
purports to be the owner in possession and to convey the title of 
an owner. As we have already shown, the defendant is a mere 
lease-holder, and he-has no right to transfer even the rights of a 
lease-holder without the sanction of the cantonment authority. 

The ‘next point advanced by the learned counsel for the res- 
pondent was that no suit would lie for damages, unless the plaint- 
iff proved that he had sustained actual loss. We consider however 
that the case comes primarily under Section 55 (2) of the Transfer 
of Property Act, which states 

“i ‘The seller shall be deemed to contract with the buyer that the 
interests which the seller professes to transfer fo the buyer sub- 
sist and that he has power to transfer the same? 

We would also refer to Section 35 of the Specific Relief Act, 
which provides that a person interested in a contract in writing 
may sue to have it rescinded: 

(a) Where the contract is voidable or teminable by the 
plaintiff; 

(b) Wiære the contract ig unlawful for causes not apparent 
on its face and the defendant is more to blame than the plaintiff. 

On this point the sonfewhat semarkable argument was address- 
ed-to us by the learned counsel for the respondent to tHe effect 
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that an agreement to sell no doubt constituted a contract, but that 
when the parties carried out that agreement in a written sale deed, 
that the written sale deed did not constitute a contract at all and 
that therefore Section 35 of the Specific Relief Act would not 
apply to that sale deed. We consider that there is nothing what- 
ever in law to support such an argument and that every sale deed 
does constitute a contract. We may also refer to Illustration (a) 
to Section 35, which states that a sale of a field will come under 
that Section. We also consider that the legal rights of the plaint- 
iff may be regarded from the different angle of vision, viz., that the 
sale of the rights of the defendant was conditional on the sanction 
of the cantonment authority and that, subsequent to the execu- 
tion of the-sale deed, the sanction of the cantonment authority has ` 
been refused. It is therefore impossible for the: defendant ‘to 
transfer his rights as a lease-holder, because the cantonment autho- 
rity has refused to allow him to transfer those rights. Accord- 
ingly, the case comes under Section 56 of the Indian Contract Act 
which provides: _ 

A contract to do an act which, after the contract is made, be- 

comes impossible, or, by reason of some event which the promisor 


could not prevent, unlawful, becomes void when the act becomes 
impossible or unlawful. ` ; 


We would also refer to Illustration (d) of this Section, which 
states that a contract to take in cargo to a foreign port becomes 
void when war is declared. We consider that the sale deed in suit 
is void; but if it be not void, it can be rescinded under Section 35 
of the Specific Relief Act. 

. The case was also argued by the learned counsel for the appel- 

lant on the basis of a certain indemnity clause in the sale deed in 
suit, under which he would also be entitled to interest in addition 
to the return of the principal; but we consider that, on the find- 
ing of the lower appellate-court that the plaintiff is ine possession, 
that clause which relates to dispossession does not apply. ° 

Under these circumstances, the sale deed being void or 
rescinded, we award to the plaintiff Rs.4,000, the full amount of 
consideration, subject to the plaintiff abandoning any possession he 
may havé of plot No. 21 in favour of the defendant. In view of 
the fact that the plaintiff based his case solely on possession and 
our decree has been guided by other legal considerations, we con- 
sider that justice will be done in this case by awarding to the plaint- 
iff-appellant half costs in all the three courts. 
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PRATAP SINGH (Defendant) 
Versus 
SUMIRTA AND OTHERS’ (Plaintiff) * 
Pre-emption—Custom—Acquisition of mohal by single proprietor— 
Effect of—-Mohdl passing into possession of several proprietors—No 
‘revival of custom, prior to passing of Pre-emption Act. 

At the time of the preparation of-the wajib-ul-arz in 1872-73 
_ there was a custom of pre-emption in the village and it applied 
“to the mohal in dispute. Subsequently about the year 1902 the 
mohal became the zamindari of a single proprietor and in the 
settlement of that year, according to the rules in force, no custom 
of pre-emption was recorded’ by’ the settlement officer. The 
mohal again came into the possession of several proprietors and 

- one of them set up a right of pre-emption in the case of a sale. 

_ Held, that the custom of pre-emption came to an end when this 

mohal came into the sole possession of a single proprietor and that 
its subsequent acquisition by several co-sharers did not re- -create 
the custom of pre- emption, prior. to the: passing, of the pre-emption 
Act. 

Dalip v. Khazan Singh, 23-A. L.-J; R: 249 not approved. Kamr-y 
un-nissa v. Sughra Bibi, 1. L. R. 39 -All'480=15 A. L; J. R. 422, 
Makund Singh v. Gopi Prasad, 19 A. L. J..R..767 and Karimullab 
v. Atma Ram, 19 A. L. J. R. 614 referred to.. _ 

SECOND APPEAL from a decree of P..K. Ray Eso., District 
Judge of Mainpuri, confirming a decree of- MAULVI FARIDUDDIN 
Anman Kuan, Subordinate Judge of Mainpuri .. _ |. 

Kailas Nath Katju for the appellant.. 

Baleshwari Prasad and Kedar Nath Sinha for the respondents. 

The judgment of the Court was delivered by 

Putian, J.—The main point raised in this appeal is whether 
prior to the passing of the Pre-emption Act a custom of pre- 
emption can be held to revive in a mahal in which the custom has 
previously prevailed, but has subsequently come to an end owing 
to the acquisition of. the mahal by a single proprietor. At the 
preparation of the wajib-ul-arz. in 1872-73 there was a custom of 
pre-emption in this village, and it applied to the mahal which is 
now.-in dispute. But subsequently in or about the year 1902 the 
mahal became the single zamindari of one Mugammat Jasoda 
Kunwar. At that time there was a fresh settlement and according 
to the rules in force no custom of pre-emption was recorded by 
the settlement officer. Subsequently the mahal again came into 
the possession of several proprietors, and one of them has now 
set up a right of pre-emption in the case of a sale. The courts 
below have held that the custom of pre-emption revived when 
the mahal ceased fo belong exclusively to a single proprietor, and 
they have based their decision onga judgment of this Court in 
°*S. A. 862 of 1927 e 
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Dalip v. Khazan Singh. That judgment takes a view contrary 
to the one which has previously been expressed by the Pre-emp- 
tion Bench of this Court, in particular the case of Kamr-un-nissa 
v. Sughra Bibi’ which is discussed at length in the later ruling 
That case has been followed many times, and has never, as far as 
we know, been distinguished in any other ruling. The point taken 
is that the mahal is a separate entity and when a fresh mahal is 
created which belongs to a single proprietor, any custom of pre- 
emption which may have existed when there were several pro- 
prietors, dies. The learned Judges who decided the case in 23 A. 
L. J. make a distinction between a case where the mahal is co- 
extensive with the mauza, as appears to have been the case in that 
reported in I. L. R., 39 Allahabad, and where the mahal is not co- 
extensive with the mauza. Their view was that the custom means 
a practice prevailing among a certain community: And they infer 
that if the community continues to exist, the fact that a portion 
of the village inhabited by that community comes into the pos- 
session of a single person will not affect a right which belongs 
to the community as such. But this view is not in accordance 
with other decisions of this Court in particular the case of Makund 
Singh v. Gopi Prasad’, and in another ruling in the same volume 
in Karimullab v. Atma Ram" it is definitely held that even if a ` 
single proprietor declared that if there were a plurality of co- 
sharers the right of pre-emption would accrue, such a declaration 
on the-part of a proprietor will have no effect, and that the custom 
having once come to!ah end, could not be revived although no 
doubt in the course of time a new custom might come into exist- 
ence.’ In our opinion this is the correct view of the law. We con- 
sider that the custom of pre- emption came to an end when this 
mahal came into the sole possession of Musammat Jasoda Kunwar 
and that its subsequent acquisition by several co-sharers did -not 
re-create the custom of pre-emption. On this-point this appeal 
depends ‘and it is not necessary to consider the other questions 
raised. Holding that the custom of pre-emption did not any 
longer subsist in this mahal we allow this appeal with costs and 
dismiss the suit with costs. 


Appeal allowed 


123 A. L. J. R. 249 i L. R. 39 AIL 480=15 A. L. J. R. 422 
319 A. L. J. R. 767 | 419 A. L. J. R. 614 
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CHANDU MAL alis CHANDER LAL (Defendant) 
versus 
DARBARI LAL (Plaintiff )*. f 
Tai Revenues Act (III of 1901), Secs. 175 and 233, Cl. (l)—Applica- 
bil ity of—Sale for recovery of taxes other than land revenue but 
realizable as such—Suit for setting aside of—No bar to maintenance 

of, on ground of fraud—Income-Tax Act (XI of 1922), Sec. %6, 

and Canal and Drainage Act (VIII of 1873), Sec. 45—Recovery of 

dues in arrears. 

Certain immovable properties of A were attached and sold 
to realize two taxes due from him for the year 1923, i.e. Rs.83 
as income-tax and another amount as irrigation dues. Thereupon 
A sued successfully in the first court for setting aside the sale 
on the ground that it was-brought by means of fraud to which 
the auction-purchaser was a party. An appeal by the purchaser 
having been dismissed on the ground that the sale was a nullity 
inasmuch as there was no previous sanction by the Collector and 
there was no confirmation of the sale by the Commissioner, a 

- second appeal was preferred. Held, that the arrears of income-tax 

and irrigation dues being realizable as arrears of land revenue under 
Sections 46 and 45 of the Income-Tax Act and the Canal and 
Drainage Act, the same rule providing for an exception in the 
case of land revenue.under Section 175 of the Land Revenue Act 
would be applicable to cases of taxes, other than land revenue, 
which ate realizable as such, and under Section 233, Clause (1) 
there will be no bar to the maintenance of the suit to set aside 
the sale on the ground of fraud as, provided in Section 175 of the 
Land Revenue Act. 

SECÓND APPEAL from a decree of J. heesos EsQ., District 
Judge of Aligarh, confirming a decree: of Basu Parey Lat, Sub- 
ordinate Judge of Aligarh. anak 

M. L. Agarwala, Kamla Kant Verma and H. P. Agarwal 
for the*appellant. 

_ Girdhari Lal Agarwala, Indu Beehee Banerji and Panna Lal 
for the respondents. 

‚The judgment of-the Court was delivered by 

- Muxerjt, J.—The respondent, Darbari Lal, was asSessed with 
income-tax tothe amount of about Rs.83. He also owed, it ap- 
peas, a small amount ‘of money 61 account’ of irrigation dues. 
Both the taxes were due for the year 1923. Certain immovable 
properties of his, namely, four shops, were-attached and sold to re- 
salise the two taxes. They were sold on March’ 17, 1924, and were 

purchased by the appellant before us, Lala Chanda Teal alias Chandu 
Mal. Darbari Lal thereupon brought the suit out of which this 
appeal has ačiser® to have the sale set aside on the ground that the 
sale ` was brought about by means of fraud to which the appellant 
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was a party. 

The suit succeeded in the court of first instance and an appeal 
by the auction-purcliaser, Lala Chanda Lal, was dismissed, but on 
a ground which will be presently stated. The auction-purchaser 
‘has now come up in second appeal, and his contentiori is that the 
ground on which the learned Judge has dismissed his appeal was 
untenable and the learned Judge should have tried the question 
of fraud. i 

It appears that the learned appellate Judge was of opinion 
that the sale that was held was a nullity, inasmuch as there was no 
previous sanction obtained from the Collector and there was no 
confirmation of the sale by the Commissioner. 

The argument on behalf of the appellant is that a revenue 
sale, or sale for recovery of a tax, which may be recovered as if the 
same were land revenue, cannot be challenged on any ground other 
than the one laid down in Clause (1) of Section 233 of the Land 
Revenue Act of 1901. Clause (/) permits a party to maintain 
a claim to set aside a sale for arrear of revenue on the ground men- 
tioned in Section 175. Apparently, the plaintiff’s case was based _ 
on Section 175. Clause (m) of Section 233 shuts out 

claims connected with, or arising out of the collection of revenue, 
or on account of revenue, or on account of a sum which is by this 
or any other Act realizable as revenue. 

The language of this Clause (7) is very very wide and would 
shut out any claim for setting aside a sale made by the plaintiff- 
respondent, on the ground of want of jurisdiction on the part of 
the revenue authorities. 

In the course of the arguments, here, the question arose whe- 
ther Clause (/) would cover the sale of property for recovery 
of a tax which was other than the land revenue. We should think 
that it would cover a case like the present. Under the Income-Tax 
Act, Section 46, income-tax may be realised as if it were ‘an arrear 
of revenue. Similarly under the Canal and Drainage Act the 
arrears may be recoveréd as land revenue. Section 175 of the 
Land Revenue Act provides an exception in the case of land re- 
venue, and, apparently the same rule would apply where any other 
tax could be realised as land revenue. There seems, therefore, 
to'be no bar to the maintenance of the suit on the ground of fraud 


` as provided in Section 175. 


“In thé result we allow the appeal, set aside the decree of the 
court’ below and remand the appeal to that cource for disposal 
on the merits. „Costs in the courts below and in this Court will 
abide the result. 

í i Appeal allowed 
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aa ANGAD SINGH AND OTHERS s (Plaintifs) - oS Givin 
“versus” 
- BAHADUR SINGH AND oTHERs - (Defendants) * 
Limitation Act (IX of 1908), Art. 120—Applicability of—Suit for June 25 # 
' setting aside sale deed, instituted within 12 years—Alienee not in 5. aan J 
bossession—Limitation. PULLAN, J, 
' Where in a suit brought within 12 years by certain Hindus 
for setting.aside a sale deed executed by their father it was found 
that the property was still in the possession of the mortgagee and 
the vendee had never obtained possession, held, that the suit must 
be regarded as a declaratory one and the only article of the Limi- 
tation Act which applied was Article 120, and that the suit was 
time-barred. 
`, Bindeshri Upadhia v. Sital Upadhia, I. L. R. 50 All. “163, 
Munia Goundan v. Ramasamy Chetty, I. L. R. 41 Mad. 650 and 
Dev Raj v. Shiv Ram, P. R. 1914 No. 70, 240 referred to. 
Firsr APPEAL from a decree of PANDIT GAURI SHANKAR 
TEWARI, Subordinate Judge of Jaunpur: 
Narain Prasad Asthana for the appellants. 
Haribans Sahai for the respondents. 
The judgment of the Court was delivered by 
_ Putian, J.—This ‘is a plaintiffs’ appeal in a suit Biouehi by Pallan, J. 
certain Hindus for setting aside a sale deed executed by their 
father. ` The suit was dismissed by the lower court on the plea of 
limitation and counsel have argued this point only before us. It 
is conceded that the property is still in the possession of the mort- 
gagee and the vendee has never obtained possession. The date of 
_ the sale is November 27, 1913, and the suit was brought within 12 
years. No doubt the plaintiff was under the impression that 
_ Article 126 of the Indian Limitation Act applied to the case: But 
that Artiele gives the period from which limitation begins to run 
as being “when the alience takes possession of the. property”. The 
view taken by the lower court and pressed upon us by the respond- 
ent is that where the alienee has'’not taken possession Article 126 
cannot apply, and if that Article does not apply, the only article 
applicable is 120 which prescribes the period as six years, and in that 
case the suit would be barred. A similar:case came before a Bench 
of this Court and is reported in Bindeshri U padhi@ v.Sital U padhia’. 
The view taken by the Judges was that the Article ‘could only 
apply to a case where the alienee gets possession. It is true that 
a reference is made in the judgment to a decision of the Madras 
High Court in Munia Goundan v. Ramasamy Chetty’ but we have 
read that judgment very carefully and we do not consider that it 
can be taken asan authority either for the proposition advanced 
*E. A. 35g of 1926 
H, L, R, 50 All. 463 3. L. R. 41 Mad. ¢50 
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Cw. by the appellant or for that relied upon by the defendant. - The 
129 only other judgment to which we have been referred and which, 
—- in our opinion, is in point is one of the Punjab Chief Court—Dev 


ANGAD Raj v. Shiv Ram where the Judges said: 


ee It seems to us clear that to ask for a thing to be set aside implies 
© BAHADUR a prayer for immediate relief, and not for a mere declaration that 
SINGH on the happening of a future contingency certain results will 
Pullen, J rac slag a 
- In this case there is no prayer for an immediate relief and if 
there were it could not be granted because the alienee is not in pos- 
session. This must be regarded as a merely declaratory suit and the 
only article of the Limitation Act which applies is, in our opinion, 
Article 120. The suit therefore was rightly dismissed as being 
barred by time and we dismiss this appeal with costs, 
Appeal dismissed 
PP, R. 1914 No. 70, 240 
Sm, NATHU SINGH anp anoTHerR (Plaintiffs) 
1929 i VETSHUS 





GIRWAR SINGH AND ANOTHER (Defendants) * 
Tent Contract Act (IX of 1872), Sec. 2(d)—‘Consideration’, definition of, 





NIAMAT- inter pretation of—Time-barred debt—W hether constitutes good con- 
ULLAN, J. sideration for sale deed. 
Benner, J. _ As the property sold was insufficient to satisfy A’s decree 


against B, A obtained another decree under Or. 34, R. 6. 
In 1921 C (remote. relation of B) obtained a simple money 
decree against B on basis of promissory notes. At that time the 
property in suit, which was the only property of B, was under 
attachment on a decree of A and that attachment remained in 
force till March 10, 1924 when the execution case of A was 
struck off the file. On April 25, 1924 B executed a sale deed 
in favour of C and the consideration was set off by, the debt 
due from B to C on the decree of 1921. Held, that assuming 
that the decree of C against B was time-barred at the date of 
the execution of the sale deed, it still formed a good consideration 
for the sale deed. Gajadhar v. Jagannath, I. L. R, 46 All. 771 
(¥.B) followed. 

There is nothing in the definition of ‘consideration’ in Sec- 
tion 2(d) of the Contract Act to indicate that a time-barred 
debt does rt form a good consideration. 

. FrsT APPEAL from decree of Basu BHacwan Das, Addi- 
tional Subordinate Judge of Meerut. 
G. Agarwala fof the appellants. 


> Panna Lal efor the respondents. 
The judgment of the Court was delivered by 
Bennet, J. © BENNET, J.—This is an appeal by the plaintiffs against a 
decree of a Subordinate Judge dismissing their suit for a declaration - 
: *F. A. 339 of 1926 * 
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which was asked for to the effect that a sale deed, dated April 25, Gv 
1924, by the second defendant to the first’ defendant, was void — jo29 
against the plaintiff-appellants and that the property which the 
said sale deed purported to transfer might be attached and sold NERY: SINGA 
in execution of a decree of the appellants. The suit is really Gwar Son 
between rival decree-holders, the plaintiffs and defendant No. 1, g 
Sardar Girwar Singh. The plaintiffs had a mortgage-decree No. 
550 of 1912 against Ude Singh, defendant No. 2. The property 
which was mortgaged was sold on that decree but was insufficient 
to satisfy the decree; and on September 4, 1920, the plaintiffs 
obtained a decree under Order 34, Rule 6 of the Civil Procedure 
Code. On April 18, 1921 defendant No. 1, Risaldar-Major Girwar - 
Singh, who is remotely connected with defendant No. 2, obtained 
a simple money-decree No. 119 of 1921 against Ude Singh on 
the basis of two promissory notes. It-is now argued that Girwar 
- Singh did not take out execution of his decree; but we may point 
out that, at the time his decree was passed, the property in suit, 
which is the only property of his judgment-debtor, Ude Singh, 
was under attachment on a decree of the- appellants and that 
attachment remained in force until March 10, 1924, when the 
execution case of the appellants was struck off the file. There 
was an order of June 9, 1919, restraining Ude Singh from trans- 
ferring his property, and this forms the first ground of appeal 
before us; but we hold that that injunction terminated when the 
execution case was struck off on March 10, 1924. It was under 
these circumstances that’ the sale deed was executed by defendant 
No. 2 in favour of defendant No: 1 on April 25, 1924, and the 
consideration in that deed is expressed as Rs.2,384. It was set 
off by the debt due from defendant No. 2- to defendant No. 1 
on.decree No. 119 of 1921. The appeal before us has been mainly 
argued on the second ground, that this sale deed was collusive and 
without consideration inasmuch as the decree which is mentioned 
as consideration was ~time-barred and not enforcible in law. 
Assuming that the decree of defendant No.1, against defendant 
No. 2 was, in fact, time-barred at the date of exécution of the sale | 
deed, we consider that it would still form a good consideration for 
the sale deed; and in this connection we would refer to Gajadhar 
v. Jagannath", where it was held that a time-barred debt can 
constitute a valid antecedent- debt as consideration for a sale deed 
executed by a father of a joint Hindu family alienating joint and 
ancestral family property. The reason for this is that such a 
debt is not extinguished when the remedy becomes barred by 
limitation, and it is only in the case mentioned in Section 28 of the 
Limitation Act that the right as well as the remedy is extinguished. 
There is nothing whatever in the definition of ‘consideration’ in 
Section 2(d) of the Gontrict Ac® to indicate that a time-barred 
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Cwm debt does not form a good consideration. 
jee We consider however that the appellants have failed: to prove 
—- in the present case that this decree was time-barred at the date 
NatHu SINGH of the sale deed in question. In para. 4 of the plaint the appel- 
Guewan sew lants attack this sale deed on various grounds, but they do not 
*— allege that the decree in question was time-barred) at the date 
Bennet, T. Of the sale deed. Consequently, no issue on this point was framed. 
The mere fact that argument was addressed to the lower court on 
this point is not sufficient to remedy this defect in pleadings. 
Further, although the defendant No. 1 gave evidence, yet no 
question whatever was put to him in cross-examination, on this 
point. Under these circumstances, we find that it is not proved 
that the decree No..119 of 1921 was time-barred at the date of 
the sale deed of April 18, 1921. 
We agree with the lower court that there is no evidence of 
collusion. Accordingly, we dismiss this appeal with costs. 
Appeal dismissed 
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Civil BAIJ NATH (P I aintiff ) : 
1 Versus 


KUNDAN LAL (Defendant)* 


Registration Act (III of 1877), Secs. 17 and 49(c)—Sarkbat amounting 
King, J. to a lease for a term excceding one year—Clarm for rent of un- 
losar expired period under—Non-registration, effect of—Inadmissible in 
Anman; J: evidence—Transfer of Property Act (IV of 1882), Sec. 107— 
Lease—Part performance, doctrine of-—When inapplicable. 
Where, on taking a shop on rent from plaintiff, on May 1, 
1924 defendant executed a sarkhat which provided “that defend- 
ant had taken the shop on rent for two years and that, if he 
vacated it before this period, he would have to pay the rent 
and water and house-tax in respect of the unexpired portion of 
the term” and defendant having vacated on July 7, 1925, 
plaintiff sued for the rent, water and house-tax due fos the un- 
expired period, beld, that the sarkhat was a “lease” as defined 
by Registration Act, and as the lease was for more than one year 
its registration was compulsory and, not being registered, could 
not be received in evidence of any transaction affecting the im- 
movable property to which it related, in view of the provisions 
of Sec. 49(c) of the Act. The sarkhat being inadmissible in 
evidence and plaintiff having no ‘right, apart from the sarkhat 
to claim rent for the period during which the shop was not 
in the occupation of defendant, plaintiff’s suit must fail. 
Jagendra Krishna Ray v. Kurpal Harshi and Co., I. L. R. 49 
Cal. 345 and Ram Gopal v. Tulshi Ram, 26 A. L. J. R. 952 
referred ® to. 
The provisions of Sec. 107 of the Transfer of Property Act 
and of Sec. 17 of the Registration Act, are *mperative. 
The doctrine of part performance can be of no avail when 
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there has been a violation.of-a provision of law. 

SECOND APPEAL from a decree of M. F. P., HERCHENRODER 
Esq., Additional District Judge of. Agra, reversing a decree of 
Y. S. Gautaut EsQ., Munsif of Agra. : 

G. Agarwala for the appellant. ; 

Shiam Krishna Dar for the respondent.. 

`. The judgment of the Court was delivered. by 

IoBaL AHMAD, J.—This is a plaintiff’s appeal and arises out 
of a suit brought to recover Rs.672 on account of rent of a shop 
which had been let to the defendant by the plaintiff on May 1, 
1924. No lease was executed but on May 7, 1924, a document 
styled a sarkhat was executed by the defendant. It provided that 
the defendant had taken the shop on rent for a period of two 
years and that, if the defendant vacated the shop before the expiry 
of the two years, he would be liable to pay the rent, water-rate 
and house-tax in respect of the unexpired portion of the term 
for which the shop had been let. The defendant vacated the 
shop on July 7, 1925 and the plaintiff’s claim was for rent, 
water-rate and house-tax for the unexpired period, viz., period 
‘beginning from July 7, 1925 to April 30, 1926. 

The defendant resisted the plaintiff's suit inter alia on the 
ground that the sarkhat in question is in fact a qabuliat and comes 
within the definition of “lease”, given in the Registration Act and 
the qabuliat being for a term exceeding one year, was compulsorily 
registrable under Section 17 of the Indian Registration Act and, 
not being registred, was inadmissible in evidence and he was not 
liable to pay rent for the period during which he did not occupy 
the shop. a 

The trial court overruled the pleas urged i in defence and 
decreed the plaintiff’s suit. On appeal by the defendant the 
lower appellate court ‘reversed the decree of the trial court and 
dismissed the plaintiff’s suit. 

The lower appellate court held that the Judant: dated 
May 7, 1924 is a “lease” as defined by the Indian Registration 
Act, and as the lease was for more than one year its registration 
was compulsory and, not being registered, could not be” received 
in evidence of any transaction affecting the immovable property 
to which it- related, in view of the provisions ofeSection 49 (c) 
of the Registration Act. He accordingly came to the conclusion 
that the sarkhat was-inadmissible- in evidence, and apart from the 
sarkhat the plaintiff had no right to claim rént for the period 
during which the shop was not in the occupation of the defendant- 
respondent. 

- In appeal before us it is argued on behalf of the plaintiff- 
appellant ‘that there is a difference between the liability incurred 
so far as interest in immoVable property is concerned, and the 
liability. to pay damages, and that though the sarkhat ‘is in- 
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admissible in evidence to prove the transaction of lease, it could 
be admitted in evidence for the collateral purpose of proving the 
rate of rent agreed upon by the defendant, and for determining 
the amount of damages to which the plaintiff is entitled. We are 
unable to agree with this contention. If the plaintiff’s claim had 
been for compensation for the use and occupation by the defendant 
of the plaintiff’s shop, the sarkhat would have been admissible in 
evidence for determining the amount at which the shop could be , 
let. The reason would be that the defendant by remaining in 
possession was bound to pay rent for the period of occupation 
independently of the written agreement, and the unregistered 
agreement would be admissible to establish the rent agreed upon 
between the parties. But in the present case no question of the 
rate of rent agreed! arises, The plaintiff’s case is based essentially 
on the terms of the contract embodied in the sarkhat in question. 
Apart from that contract the plaintiff is not entitled to claim any 
amount from the defendant for the_ period during which the 
shop was not in occupation of the defendant. Our attention has 
been drawn by the learned advocate for plaintiff-appellant to the 
case of Jogendra Krishna Ray v. Kurpal Harshi and Co.*. At 
page 350 the learned Judges are reported to have observed:— 
It is now well established by a long series of decisions in this 
Court from the case of Bibi Jawahir v. Chaterput, [1905] 
2 C. L. J. 343 to that of Haripada v. Nirod, [1920] 33 C. L.-J. 
437, that when in pursuance of an agreement to transfer pro- 
perty, the intended transferee has taken possession, though the 
‘requisite legal documents have not been executed and registered, 
the position is the same as if the documents had been executed, 
provided that specific performance can be obtained between the 
parties to, the agreement in the same court and at the same time 
as'the subsequent legal question falls to be determined. We must 
then take it that there was in law as in fact a Ae for a 


term of three years. . .. . 
With all respect we are unable to agree with the view taken 
in that case. z 


The provisions of Section 107 of the Transfer of Toan 
Act and of Section 17 of the Indian Registration Act are impera- 
tive. In accordance with these statutory provisions a lease of 
immovable property from year to year or for any term exceeding 
one year, or reserving a yearly rent can only be effected by means 
of a registered instrument. The doctrine of part performancé 
is an equitable doctrine, and it is well settled that equity cannot 
override the law. In other words, the doctrine of part performance 
can be of no avail when there has been a violation of a provision- 
of law. This was the view taken by this Court jn the Full Bench 
decision of Ram Gopal v. Tulshi Ram”. It was held by the 
learned Judges in that case thatgthe doctrine of part performance 

T? L. R. 49 Cal. 345 “226 A. L. J. R. 952 « 
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cannot override the ‘positive rules of law embodied in the Transfer 
of Property Act. ‘The learned- Judge in that case pointed out 
that on the whole the Madras ‘and the Bombay High Courts are of 
opinion that the doctrine of part performance must yield to the 
provisions of the Transfer of Property Act “as regards sale, mort- 
gage, exchange, gift and lease”. They further noticed the fact 
that there were a few cases decided by the Calcutta High Court 
in which countenance had been given to the doctrine of part 
performance, but they pointed out that on an examination of 
those cases it would be found 

that in some -of the_cases at least the plaintiff could not succeed 

on the ground of personal estoppel, and the cases could have been 

decided without calling in aid the doctrine of part performance. 
In the present case it is clear that the plaintiff has no cause of 
action at all except upon the contract which could only be 
effected by a registered instrument. The lease being for a period 
of more than one year and not being registered is void. Accord- 
ingly the defendant was at perfect liberty, to leave the shop at 
any time he liked, and the plaintiff cannot make him liable 
except by referring to the contract which under the law cannot 
be proved. 

For the reasons given above we hold that the lower appellate 
court was right in holding that the sarkhat in question, which is 
in reality the counterpart of a lease, was inadmissible in evidence 
and in dismissing the plaintiff’s suit. The result is that we dis- 
miss the appeal with costs, 


Appeal dismissed 


LAL BEHARI LAL (Defendant) 
> versus 
THE ALLAHABAD BANK LTD., CAWNPORE (Plaintiff)* 
Contract Act (IX of 1872), Secs. 124, 126, 132 and 135—Promissory 
note—Joint execution of, by two persons—Disappearance of one 
executant—Liability of other exécutant—When cannot be regarded 
as a surety. 

A promissory note for Rs.25,000 dated February 5, 1923, 
was executed by A and B in favour of a certain Bank. On 
August 2, 1923 B paid Rs.5,000 to the Bank and then he dis- 
appeared. On A’s application insolvency proceedings were taken 
against B. In a suit by the Bank for realization of the balance 
due on the promissory note, filed after A had made a number 
of payments to the Bank, it was found that although A had 
signed the promissory note and the receipt for Rs.25,000 on 
January 2491923 it was on February 5, 1923 that a period was 
fixed for re-payment of the ldan in a letter written by B to the 
Bank, that the promissory n®te stated that interest was to be 

e at 9 per cent per annum with half yearly rests and that’ A was 
*F,,A. 285 of 1926 
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aware of all these facts. The Subordinate Judge decreed in 
favour of the Bank. Held, upholding the lower court’s decision, 
that as there was no subsequent contract between the creditor 
and B by which the period was extended, Sec. 135 of the Con- 
tract Act had no application, and that as A had jointly executed 
the promissory note, he could not be held in law to have the 
position of a surety. 
There is an essential antithesis between the legal position of 
a surety and that of the executant of a promissory note. 
Fmst APPEAL from a decree of Panpir VisHNU Ram 
Menta, First Subordiriate Judge of Cawnpore. 
Peary Lal Banerji, Indu Bhushan Banerji and Narain Prasad 
Asthana for the appellant. 
Kailas Nath Katju for the respondent. 
The judgment of the Court was delivered by 
BENNET, J.—This is an appeal-by one of the defendants, 
Lal Behari Lal, against the decree passed by the learned Subordinate 
Judge of Cawnpore, awarding to the plaintiff-respondent, the 
Allahabad Bank, Ltd., the balance due on a promissory note. It 
is admitted that this promissory note for Rs.25,000, dated’ Feb- 
ruary 5, 1923, was executed both by the defendant-appellant, Lal 
Behari Lal, and by the other defendant Jagan Nath. Subsequently 
to the execution of this promissory note, Jagan Nath paid a sum 
of Rs.5,000 to the Bank on August 2, 1923, and after that date 
he disappeared; and on the application of the appellant insolvency 
proceedings were taken against Jagan Nath. The appellant has 
made a number of payments to the Bank subsequently, and the 
present suit was instituted after these payments had been made by 
the appellant. ° 


The chief point argued before us on behalf of the appellant 
is that his liability was only that of a surety and not of a, principal. 
If this proposition were conceded, it was argued for the appellant 
that the Bank had given time to Jagan Nath without the consent 
of the appellant and that, therefore, the appellant would be dis- 
charged from liability. The learned counsel relied on the fact 
that the @ppellant had signed the promissory note and the receipt 
for Rs.25,000 on January 24, 1923, and that it was not until 
February 5, 19%, that a period was fixed for the repayment of 
the loan in a letter which was written by Jagan Nath alone to 
the Bank. ‘That letter states that Rs.5,000 would be repaid in 


_six months, and the balance within one year from date. The 


case: for the appellant now put forward is that the appellant was 
not aware of the period fixed in this letter, and therefore that 
the appellant intended that the loan should be payable on demand. 
We find however that this point has not been supported by any 
statement to that effect by the®appellant ia the evidence which 
he gave before the lower court. Nor is there any evidence to that 
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effect on-the record.. In fact, the: appellant admits that on a 
date subsequeiit to February 16, 1923, he initialled the alteration 
of the date of the promissory note from January 5, to February 5, 
that is eleven days subséquent to the letter of February 5, and the 
natural presumption is that the appellant was fully aware of the 
period fixed for repayment in that letter. 

We may also refer-to the fact that the promissory note states 
that interest is to be at 9 per cent per annum on the half yearly 
rests. Accordingly it is clear ‘that. the promissory note contem- 
-plated that the loan would be for a period of more than one half 
year, and therefore the ar gument that the appellant was under the 
impression that the promissory note was only intended to be on 
demand is an unsound argument. We may also allude to the 
fact that in a lettér, dated January 23, 1923; the Allahabad Bank 
in Cawnpore wrote to-the head office stating that the period for 
which the loan was required was.18 months. Subsequently the 
head office decided that the period of loan should not be more 
than one year. We consider that these facts could not have 
been hidden from the -knowledge of the appellant; and the 
appellant has not given evidence that he was unaware of these 
facts. 

We may also note that the case, as put Paid in the 
written statement, is 

that . the plaintift’s Bank gave time to defendant No. 2, the 

principal debtor, without obtaining answering defendant’s assent 

to it. 
(para. 19 of the written statement). Such a defence, based on 
Section 135 of the Contract Act, contemplates a, subsequent con- 
tract between the creditor and the. principal debtor, whereby the 
time originally fixed is‘subsequently extended. In the present 
case thera was no subsequent contract between the creditor and 
defendant No. 2 by which the period was extended, and therefore 
Section 135-of the Contract Act has no application. 

We next examine the question as to whether, under the cir- 
cumstances of the present case, the appellant can be held to be a 
surety only. Reliance is placed on a passage in Ameér Ali and 
Woodroffe’s Evidence Act, 8th Edition, page 626, in which it is 
stated, without any authority whatever, ao evidence might be 
. admissible to show ‘that one of the several obligors of a bond or a 
bill-of-exchange was a surety only. “Even in the text reference is 
not made to a promissory note, and the case of a bond or a bill-of- 
exchange may conceivably be different; but for the proposition 
as laid. down in the text no authority whatever is produced. 

Reference i$ also made to the ruling of a single Judge, reported 
in All India Reporter, 1924, Rangoon, page 360, in which it was 
held that where a promisee knw- that one co-executanf was a 
surety for another co-executant, evidence might be admitted to 
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Civ prove this fact. In this ruling the only question considered was 
the effect of Section 92 of the Evidence Act, and no question was 
raised as to the legal effect of a person signing a promissory note 
LaL BEHARI gg an executant. We consider therefore that the ruling is no 
Lar . i 
Qo» authority whatever for the legal effect of the action of the 
Autanapad appellant in signing this promissory note as an executant. Under 
Banx. Section 4 of the Negotiable Instrument Act, a promissory note 
Bennet, J. is an instrument in writing containing an unconditional under- 
taking, signed by the maker, to pay a certain sum of money only 
to, or to the order of, a certain person, or to the bearer of the 
instrument. The chief point about this definition is that the 
undertaking to pay must be unconditional. On the other hand, 
the definition of surety in Sections 124 and 126 of the Indian 
Contract Act is that a surety is a person who undertakes a liability 
which is conditional on the failure of another person to dis- 
charge his liability. There is, therefore, an essential antithesis 
between the legal position of a surety and that of the executant 
of a promissory note. We consider therefore that, as the appellant 
executed this promissory note, he cannot be held in law to have 
the position of a surety. In this connection we would also refer 
to Section 132 of the Indian Contract Act and to the illustration 
attached to it. That illustration is similar to the present case, and 
it is laid down that, where two persons jointly execute a promissory 
note, they are jointly liable on that promissory note inspite of the 
fact that they may have made a contract between themselves by 
which one of them only would be liable on default of the other. 
We consider that the decree of the lower court is correct, 
and we dismiss this appeal with costs. 
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Appeal dismissed 


RAM DIN HAZARI LAL (Plaintiff) 





Crm 
paar versus 
1223 ` MANSA RAM MURLIDHAR (Defendant)* 
june2s Minor—Certificated guardian of—Power to start new speculative busi- 
— ness—Wageting contracts—W hat does not amount to—Contract 
SULAIMAN, J. Act (IX of 1872), Sec. 64—Voidable contract, restoration of 
Boys, J. benefit received. - 


A certificated guardian of a ninor has no power to start an 
„entirely new business of a risky character. Sanyasi Gharam 

Mandal v. Krishnadhan Banerji, I. L. R. 49 Cal. 560=20 A. L. 
J. R. 409,referred to. 

Every forward contract is to some extent speculative but is 
not necessarily a gambling one. The recognized test is whether 
the parties agree that there would not -be`any® demand for the 
delivery of goods. - : 

Where the contracts wer of a highly speculative character 

i *F. A. 102 of 1923 ; = 
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and there was a boom in sugar speculation at about the period of 
the contracts and in many cases obligations were being settled 
merely by payment of differences, but the evidence did not 
indicate that there was any agreement when these contracts were 
made that actual delivery could not be forced upon or demanded 
by either side respectively, beld, that ‘the contracts were not 
wagering contracts. Swkdevdoss v. Govinddoss, 26 A. L. J. R. 
484 and Kong Ye Lone and Co. v. Lawjee: Narjee, I. L. R. 29 Cal. 
461 at 467 followed. 

Where the certificated guardian of a minor, who was the pro- 
prietor of a firm, received earnest money from the plaintiff in con- 
nection with certain contracts entered into by the parties and it 
was found that the guardian had no authority to enter into these 
contracts, held, that as the contracts were voidable, under Sec- 
tion 64 of the Contract Act the party rescinding a voidable con- 
tract had to restore the benefit already received. The plaintiff, 
therefore, was entitled to recover the earnest money. Chinnaswanti 
Reddi v. Krishnaswami Reddi, I. L. R. 42 Mad.-36 and Zinda v. 
Mst. Roshnai, A. I. R. Lah. 1928, 250 referred to. 

Frsr AppeaL from a decree of Basu AcHore NATH 
MuKeERJI, Judge Small Cause Court exercising the powers of a 
Subordinate Judge of Cawnpore. 

Sir Tej Bahadur Sapru and Kailash Nath Katju for the 
appellant. 

Uma Shanker Bajpai and M. A. Aziz for the respondent. 

The following judgments were delivered:— ` 

Boys, J.—This-is a plaintiff’s appeal arising out of a suit for 
damages for breach of contract and the refund of earnest money. 

The plaintiffs’ case was that they entered into certain contracts 
with the firm of Mansaram Murlidhar, the defendant, for the 
purchase of sugar; that they paid the sum of Rs.11,750 of the 
tétal earnest money on seven contracts, and that they received 
only certain small quantities of sugar on some of the contracts 
by means not apparently of actual physical delivery of the sugar, 
but of delivery orders; that the firm was now owned by Ramsaran, 
a minor son of Murlidhar, the last original proprietor who died 
in 1912, the said minor being represented by his certificated guar- 
dian, Mst. Janki Kunwar; that the contracts were entered into 
between March 15, 1919 and June 18, 1919; that some of the 
contracts were actually signed by’ Raincharan, a’ minor son-in-law 
of Mst. Janki Kunwar, the certificated guardian, and that some 
were signed by a munib, Sheolal, and that all*the contracts were 
negotiated by the principal munib, Bhawani Shanker. . 

The defence began by a total denial of everything and the 
further case as sgt up may be broadly stated as follows: that the 
sugar business was a new business and that as such the certificated 

- guardian had no. power to” start è; that in fact the certificated 
guardian never did start it but “such acts as were done by Ram- 
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charan, Sheolal and Bhawani Shankar were done without the 
authority of the proprietors of the firm and were done in their 
own interest; and, lastly, that the contracts were in any case 


“wagering contracts and as such void, and the plaintiffs could not 


even ask for the return of their earnest money, supposing the 
payment of such to have been even proved. 

The trial court framed five issues:— 

(1) Whether Ramsaran is the sole proprietor of the defendant 
firm and whether he is a minor? Is the suit as framed maintain- 
able? ; 

(2) Whether she disputed contracts were entered into with 
any person duly authorised by the contesting defendant? 

(3) Whether the disputed contracts are genuine or fictitious? 

(4) Whether the disputed contracts are merely wagering 
contracts? 

(5) Is the plaintiff entitled to damages? If so, to what 
amount? 

The first issue is decided in the plaintiff’s favour, that Ram- 
saran was the sole proprietor of the defendant firm, and being 
a minor was properly represented by his mother as certificated 
guardian, and the suit as framed was maintainable. No further 
contention has arisen before us in regard to this issue. The 
second issue the trial court sub-divided into four subsidiary issues 
and on these it held, firstly, that the seven contracts were executed 
by Ramcharan and Sheolal; secondly, that Ramcharan, who was 
himself a minor, could not act as an agent for the proprietors of 
the firm so as to bind them, and that Sheolal had no implied 
authority to start a new business; thirdly, that there was no 
evidence of ratification of these contracts by the certificated guar- 
dian, and fourthly that the defendants were not stopped from 
denying liability. Having decided these two issues as above, the 
trial court thought it unnecessary to decide the third or the fourth 
issue, but proceeded to the decision of the fifth issue and held that 
the plaintiff was not entitled to any damages and dismissed! the 
suit. 

After the first hearing of the case had proceeded to a certain 
length we thought it desirable that the two issues not decided by 
the trial court should be decided as it appeared likely that they 
would eventually call for decision, and this has proved to be the 
case. We accordingly directed the trial court to hear arguments 
afresh on these two issues and to record its finding. On the 
third issue thé trial court has now held that the contracts were 
genuine contracts, and on the fourth issue that they were not 
wagering contracts. 

The grounds of appeal and, the .arguments thereon have ` 
raised before us what I think may be reduced to five main 
questions: — as 
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` (1) Had the certificated guardian power to start these deal- 
> ings in sugar ? 
(2) Were the persons who “negotiated iia signed the con- 
z- tracts acting on behalf-of the firm or acting only on 
their own: behalf ? 

: (3) Was the earnest money . alleged to have been paid 
actually paid, and if so, can it be held to have reached 
the proprietor. of the. firm. and are the plaintiffs 

`- entitled to recover it ? 
(4) Were the contracts wagering contracts ? 
. (5) To what relief, if any, are the plaintiffs entitled ? 
The first question may be disposed of briefly. It is beyond 
dispute and-no suggestion has been made to the contrary that in 
the time of the last proprietor, Murlidhar, and for seven years 
after his death, the business of the defendant firm was confined 
to dealing in- cloth and money dealings, commonly ‘known as 
“len den”, and that the firm did not enter into, nor was its name 
used to cover dealings in sugar. until the beginning of 1919. It 
is beyond dispute, therefore, that a new business was started in 
the beginning of 1919. The absence of any power in a certificated 
guardian to start such a new business, at any rate without 
the sanction of the Court, is in my view settled by the decision 
of their Lordships of the Privy Council- in- Sannyasi Charan 
Mandal v. Krishnadhan. Banerji. In-that case the original owner 
of the firm died leaving five sons, three of them majors, two of 
them minors; one of the latter of whom came of age during the 
proceedings. ‘The father had left two businesses,- one dealing 
with fuel wood and the other with rice and other articles. The 
family was governed by the Dayabhaga law. WNilratan, the eldest 
brother and the karta of the family, was appointed guardian of 
the minors.- He started a new businéss in -rice at a new place, 
Orphanganj. This new business which also dealt in rice was found 
as a fact not to be merely an extension of the ancestral business, 
-but to be a new business. ‘Their Lordships did not themselves 
discuss the powers of a karta or of a certificated guardian to 
start on' behalf of the minors in the family and to incur respon- 
_ sibility for a new business, but they said, at p. 56g: 
The inability of a karta to‘impose on a minor ‘co- ~parcener the 
_ risks’ and liabilities of a new business started by himself is fully 
“discussed by both courts,:and their: Lordships agreeing with the 
conclusion at which.they have. arrived on this point do not deem 
it necessary to enter on a further discussion of this aspect of the 
case. Their Lordships do not, therefore, lay down directly any 
propositionsof law in this respect themselves. 
To ascertain to what propositions they gave their assent it is 
ea to refer to the judgmen® of the High Court at Calcutta, 
1 L. R. 49 Cal. 560==20 A. L. J R. 409 
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reported in Krishnadhan Banerji v. Sannyasi Charan Mandal’, 
Their Lordships of the High Cou-t held on the facts of the case 
that the starting of the Orphanganj business could not be justi- 
fied on the ground of necessity assuming that, had there been 
necessity, that necessity would have been a justification. They 
further held that the embarking of a new and speculative trade 
by the karta of a family cannot be said to be for the benefit of 
the estate. These are, as I understand, the judgments, the pro- 
positions of law, material to the present case, with which their 
Lordships of the Privy Council declare their agreement so far as 
the powers of a karta are concerned. I am unable to distinguish 
the material facts of this case from the material facts of the 
case I have been considering in so far as these propositions are 
concerned, It cannot be seriously contended, in view of the mass 
of evidence on the record, that the starting of a new sugar busi- 
ness on behalf- of the firm of Mansaram Murlidhar was in the 
nature of a speculation. In the present case we are immediately 
concerned with the powers of a certificated guardian. Their 
Lordships of the Calcutta High Court said further that 

whatever the powers of a karte may be, the powers of a guardian 

are more limited, 
and described a guardian as being in the position of a trustee. It 
is true that their Lordships of the Privy Council did not speci- 
fically express their agreement with these observations of the 


~ High Court at Calcutta, they made no reference to them, but I 


think it may be taken that the powers of a certificated guardian 
are in this respect at least not wider than those of a karta. I 
would hold, therefore, that the certificated guardian had not in 
the present case any power, assuming that she purported to 
exercise such power, to start a new and speculative business. This 
however may not conclude the matter before us. : 

The second question that arises is whether Ramcharan and 
Sheolal, in executing and Bhawani Shankar in negotiating the con- 
tracts, were acting on their own behalf under cloak of the name 
of the firm, or were acting on behalf of the firm and to the 
knowledge and with the sanction of Mst. Janki Kunwar, even 
though she had po power to give such sanction. We have had 
the whole of the evidence laid before us. 

[His lordships discussed the evidence at length and held that 
the principal persons concerned were acting on behalf of the, 
firm and the money received in connection with these contracts 
was received on behalf of the firm.] 

. The fourth question is whether the defendant can show that 
these were wagering contracts. If he can, the platntiff’s suit must 
be dismissed, even though the fipdings hitherto arrived at might 
entitle him at least to a recovery of the #noney pad by hjm. 

%23 C. W. N. 501 


Fai 
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There can be no-question but that the contracts in question were 
of a speculative nature. ‘But that is not sufficient. I am unable 
to take this case out of ‘the decision of their Lordships of the Privy 
Council in Sukhbdevdoss Ramprasad v. Govinddoss’. Their 
Lordships there said, after holding that the mere fact that the 


contracts were of ‘a highly speculative nature was insufficient in 


itself to render them void as wagering contracts. 
The authorities cited show that to produce that result there must 
be proof that the contracts were entered into upon the terms that 
the performance of the contracts should not be demanded, but 
that differences only should become payable. Now, in the present 
case no such definite agreement or understanding was proved 
The law does not affect to enforce mere courtesies. 
In the present case, counsel for the defendants has been unable 
to refer us to a single line in either the documentary or the oral 
evidence that points to any agreement when these contracts were 
made that actual delivery could not be forced upon or demanded 
by either side respectively. The most that he has been able to 
show is that there was a boom in sugar speculation at about the 


period of these contracts and that in many cases obligations were - 


being settled merely by the payment of differences. On the 
other hand, there is the definite contract proved between the 
‘defendants and Begg Sutherland for the actual delivery of 150 
bags of sugar. It would be idle for us to speculate on the meaning 
of this transaction, for on behalf of defendants, no explanation at 
all is offered. The defence therefore that these were wagering 
contracts must fail. j 

The fifth and final question is, to what relief, if any, is the 
plaintiff entitled’? On the conclusions at which we have hitherto 
arrived, the plaintiff would prima facie at least be entitled to a 
refund of the money which was received by the firm even though 
he may, mot be entitled to enforce further his contracts or the 
consequences of the breach thereof. The relevant provisions of 
the law are to be found in Section 64 of the Contract Act and 
Section 30 of the Guardians and Wards Act. We are not dealing 
here with the case of a contract made with‘a minor direct, but 
a contract made with a certificated guardian. We think that by 
analogy with Section 30 of the Guardians and Wards Act the 
contract was clearly not a void contract but waf a voidable con- 
tract, and under that Section the party rescinding the contract 
must, if he has received any benefit thereunder from the other 
party to the contract, restore such, benefit so far as may be. On 
behalf of ‘the defendant it has been contended that’ it would have 
to be proved that the money received in this case was received not 
merely by the Suardian but by. the-minor on whose behalf the 
guardian acted. This is so, but the question whether the benefit 

* —-*[1927] A. L. J. R. 484 . 
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reached the minor need not necessarily be proved by direct evi- 
dence. It may be established also by inference from the general 
facts of the case. For the same reasons that we have given in 
arriving at our conclusion that the money was paid and received 
to and on behalf of the firm, we hold that the inference is justi- 
fied that it was received by the minor. It is manifest that direct 
evidence that the money reached the pocket of the minor -could 
not in many cases possibly be available. The minor might and 
probably would be of such tender age that no such physical: 
transaction would be possible. It would reach the minor by 
being credited in the books of the firm of which he is proprietor. 
We need not labour the conclusions to be drawn in this case from 
the failure to produce the account books. 

We are satisfied therefore that there is no force in the objec- 
tion that it has not been established that the money, if paid, as 
we have held it to have been paid, reached the proprietor of the 
firm. We see no reason therefore why the plaintiff should not 
have the benefit of the provisions of Section 64 of the Contract 
Act. We have further been referred to the cases of Chinnaswami 
Reddi v. Krishnaswami Reddit and-Zinda v. Mst. Roshnai'. We 
hold then that the plaintiff is entitled to recover the earnest 
money paid. 

T would set aside the decree of the lower court and give the 
plaintiff a decree for the sum of Rs.11,750 with costs and 6 per cent 
interest from the date of suit and dismiss the rest of the claim. 

SULAIMAN, J.—I concur in the conclusion arrived at by 
my learned brother and would only like to add a few words. 

Admittedly Murli Dhar did no other business than in cloth 
and money-lending. On his death his minor son became the sole 
proprietor of the business. The sugar transactions were a complete 
departure’from the ancestral trade and the old line of business. 
They were also transactions of a highly speculative nature. ‘The 
business of the firm was being carried on on behalf of the minor 
by his mother Mst. Janki Kunwar who was the certificated guar- 
dian. I have no hesitation in holding that Mst. Janki Kunwar, 
the guardian, had no authority to start an entirely new business 
of a speculative character. The duties of a certificated guardian 
are governed by the provisions of Section 27 and his powers 
regulated by the Act. No doubt a guardian may do all acts which 
are reasonable and proper, for the realization, protection and 
benefit of the property of the minor of which he is appointed a 
guardian. Hisposition is somewhat analogous to that of a trustee. 
Ordinary proprietors do sometimes select investments of a specula- 
tive character but it is not open to a trustee or gugrdian to hazard 
the money of the minor in the same way. He cannot be allowed 
‘TL. R. 42 Mad. 36 WIR. Lah. 1928, 250 
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to start an entirely new business of risky character. Such a 
course, when not compelled by pressure of necessity (e.g., when 
the ancestral business is about to fail) cannot be regarded as one 
for the protection or benefit of the property within the meaning 
of the section. That the powers of a certificated guardian are 
limited in this way is amply made out by the authority of Sanyasi 
Charan Mandal v. Krishnadhan Banerji!. That was a case under 
the Dayabhaga Law where no question of a Karta of a joint 
Hindu family as conceived under the Mitakshara Law arose. The 
person who started the new business was a certificated guardian 
of the minor. Their Lordships clearly laid down that though a 
minor may be admitted to the benefit of partnership he cannot 
be made personally liable for any obligation of the firm, though 
his share in the property of the firm is liable (Section 247 of the 
Contract Act). : 

That the transactions in dispute in the present case were of 
a highly speculative character depending on the rise and fall of 
the market price several months afterwards admits of no doubt. 
It has not been suggested that there was any pressure at all on the 
guardian to enter into such transactions. They were accordingly 
wholly unjustified and unauthorised. 

As to the question whether the transactions were of a gambl- 
ing nature, I agree that the finding of the learned Subordinate 
Judge must be accepted. The fact that these contracts were of 
a highly speculative character would be insufficient in itself to 
render them void'as wagering contracts. Every forward contract 
is to some extent speculative but is not necessarily a gambling 
one. The recognised test is whether the parties agree that there 
would not be any demand for the delivery of the goods. In 
Kong Ye Lone and Co. v. Lawjee Nanjee* their Lordships of the 
Privy Council laid down that if the circumstances are such as 
to warrant the legal inference that they (parties) never intended 
any actual transfer of goods at all but only to pay and receive 
. money between one another according as the market price of the 
goods should vary from the contract price at the given time, that 
is not a commercial transaction but a wager on the rise or fall of 
the market. The same principle has been reaffirmed by their 
Lordships in the recent case of Sukdevdoss v. GOvindoss*, wherc 
it is laid down that to produce the result of a wager. there must 
be proof that the contracts were entered into upon the terms that 
performance of the contracts should not be demanded, but that 
differences only should become payable. This later ĉase is further 
an authority for the proposition that the mere fact that in a parti- 
cular case no déivery actually took place and differences only 

I. L. R. 49 Cal. 560 P I, L. R. 29 Cal. 461 at 567 
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were paid on previous occasions would not necessarily show that 
the contract was a wagering one, if at the time when the contract 
was originally entered’ into there was no understanding that 
delivery would not take place. 

In the present case there is no satisfactory evidence at all 
to prove any agreement or understanding between the parties 
that delivery would not be called for and only differences would 
be paid. 

There remains the question of the refund of' the earnest 
money paid by the plaintiff. The point was not put forward’ 
prominently in the court below. 

The defendant who is the proprietor of the firm is a minor 
and is being sued by the plaintiff. The minor is represented by 
his guardian for the purposes of this suit. So far as the proceedings 
relating to the suit are concerned he is not entitled to claim any 
special privilege or concession on account of his minority. In 
the conduct of the suit he is bound by the act of his guardian. 

There cannot be the slightest doubt that the account books 
of the firm relating to the sugar transactions have been deliberately 
withheld by the defendant. On a previous occasion when exa- 
mined as a witness on behalf of the defendant firm, Bhawani 
Shankar distinctly stated that there were account books of sugar 
separate from the account books of cloth and money-lending. He 
never attempted to draw any distinction between the three sets 
of the acccount books of the firm and never suggested that the 
books relating to sugar transactions were not regular account 
books but a mere pocket book. The present suggestion that no 
regular account books of the sugar transactions existed is untrue. 
I also think it incredible that whatever books there were should 
be in the possession of the broker Mangal and not with the 
defendant. They have undoubtedly been withheld from,the court. ° 
In these circumstances we are entitled to draw every presimption 
against the defendant and are justified in inferring that if those 
books had been produced they would have shown that the firm 
received the amount-of earnest money. 

The nly question that remains for disposal is whether the 
refund of the earnest money paid can be legally ordered. A con- 
tract made with® minor direct is undoubtedly void. Mohri Bibee 
v. Dharmodas Ghose’. It would therefore be difficult to order 
a refund in such a case under Section 65, unless the case is covered 
by Section 68 also,” Motilal Mansukhram v. Maneklal Dayabbai*. 


_But*the contr&cts in the present case were not entered into with 


the minor himself but with his certificated guardian. If the 

guardian had no authority to enter into these coatracts, the con- 

tracts were voidable. They could not be specifically enforced 
41. L. R. 30 Cal. 539 ° H, In R. 45 Bom, 225 
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against the minor when the want of authority was established. 
Even in casés of an alienation of property belonging to the minor 
made by his guardian the transaction is only voidable ‘under 
Section 30 of the Guardians and Wards Act, and is not absolutely 
void. By analogy the present transactions were at their very 
worst voidable. 

Section 64 of the Contract Act would therefore be directly 
applicable and the party rescinding a voidable contract has to 
restore the benefit already received,Chinnaswami Reddi v. 
Krishnaswami Reddi? and Zinda v. Mst. Roshnai'. 

There can therefore be no doubt that Rs.11,750, which were 
paid as earnest money and have gone- into the coffers of the firm 

on our finding, must be restored. 
Unlike Section 65, Section 64 does not use the word 
‘compensation’ but only uses the word ‘benefit’. I do not think 
that the minor can be called upon, at any rate in this case, to pay 
interest on the earnest money advanced but we have power under 
Section 34 of the Civil Procedure Code to award interest pendente 
lite and future. 

I would accordingly alles -this appeal and ‘the plaintiffs 
a decree only for Rs.11,750 with interest at six per cent per annum 
pendente lite and- future till realisation. 

By THe Court—We accordingly allow this appeal and 
modifying the decree of the court below decree the claim for 
Rs.11,750 with interest at 6 per cent per annum pendente lite and 
future till realisation and dismiss the rest of the claim with pro- 
portionate costs in both courts according to success and failure. 

Appeal allowed 
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. ° SHYAM LAL anp otHers (Defendants) 
Versus 
BADRI PRASAD (Plaintiff) * 

Hindu Law—Joint family—Alienation by father—Legal necessity jus- 
tifying ‘alienation—Validity of sale—Ascertainment of application 
of consideration not necessary if legal necessity proved. 

Where it is established that the sale by a Hindu father of joint 
family property was one justified for legal nec€ssity, it is not for 
the vendee to persue each and every item of the consideration 
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and ascertain how it was applied, and consequently, the alienation == 


cannot be set aside on the ground that it was not proved that 
some portion of the consideration was not appljed for pugposes 
of legal necessity. 

Sri ‘Krishn Das v. Nathu, 54 1. A. 79=25 A. L. J. R. 80, 
Gauri Shafthar v. Jivan Singh, 25 A. L.-J. R. 967 and Hunooman 
Prasad Panday, 6 Moaore’s I. Pa 424 followed. 
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SECOND APPEAL from a decree of M. F. P. HERCHENRODER 
Esg., Additional District Judge of Agra, reversing a decree of 
Mr. Y. S. Ganvaut, Munsif of, Agra. 

Kailas Nath Katju for the appellants. 

Shiam Krishna Dar for the respondent. 

The judgment of the Court was delivered by 

Putian, J.—This second appeal arises from a suit brought by 
a minor son of a Hindu for setting aside a sale of a house and a 
shop by his father Shankar Lal. It was alleged in the plaint that 
the father was of bad character and a vagabond who had been 
spending the income of the property for unlawful purposes. It 
is also alleged that the sale deed is fictitious and without considera- 
tion. It was found by the court of first instance that the sale, 
deed was for Rs.1,000 of which the consideration is made up of 
Rs.525 paid to Chandmal on account of certain prior mortgages; 
Rs.100 paid in advance and Rs.375 paid before the sub- -registrar 
for expenses incurred in connection with ċertain ceremonies re- 
quired by the Hindu religion for the plaintiff ‘himself and payment 
of other oral debts. The first court- held that there was over- 
whelming evidence adduced on behalf of the defendants that the 
sale deed was executed for. legal necessity 

which consisted in paying off old debts and expenses for mundan 
ceremony of the plaintiff himself. _ 

In appeal’ the learned Additional District Judge reversed this 
order, and granted the plaintiff a decree on condition that he paid’ 
to the vendees a sum of Rs.95 within three months. The main 
question to be decided in a case of this kind is whether the sale 
was for legal necessity, that is to say, was there a necessity for the 
sale of this property. In our opinion it was proved without 
doubt that a sum of Rs.525 was actually due on the prior mort- 
gages. This must be regarded as an antecedent debt .and the 
learned Judge of the court below was in error when he bélieved 
that he could go backwards, and find that the only sum due as 
an antecedent debt was the original sum due on a promissory 
note prior to the execution of the mortgages. ‘The sum of Rs.575 
had to be faised, and we are satisfied that it could only be raised 
by a sale. As to the rest of the consideration we have the clear 
findings of the first court that it was for legal necessity. ‘The lower 
appellate court finds that the sum of Rs.375 was equally paid before 
“the sub- -régistrar but he declines to give a clear finding as to 
whether it was for legal necessity or not; possibly his finding may 
be taken to suggest that he thought that there was no legal neces- 
sity, or, at any rate, there was only a necessity for the advance of 
a smaller sum which he does not specify, but in Sur opinion in 
view of the recent decisions of the Priyy Council this point is 
irrelevant. If it is once conceded *that the sale was for legal neces- 
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sity, it was not for the vendee to pursue each and every item of the Cva 
consideration and ascértain how it was applied. We would refer 1929 

in particular to the decision of their Lordships of the Privy Coun- —§ — 

cil in Sri Krishn Das v. Nathu and their subsequent decision S#%4™ 1 
affirming that ruling and further: explaining it, reported i in Gauri Bava 1 Paasgp 
Shankar v. Jivan Singh’. These judgments merely interpret what 
Knight Bruce, L. J. said in the‘case of Hunooman Prasad Panday 
v. Mt. Babooee Munraj Koonweree’. 

The purposes for which a loan is wanted are often future as 
respects the actual application, and a lender can rarely have, un- 
less he enters on the management, the means of controlling and 
rightly directing the actual application. 

In our opinion the plaintiff failed to establish his case that the 
sale by his father was not for legal necessity and can be challenged 
by his minor son. We, therefore, allow this appeal, set aside the 
decree of the lower appellate court and restore that of the court i 
of first instance with costs throughout. 


Pallan, J. 


Appeal allowed 
154 I. A. 79=25 A. L. J. R. 80 ; 225 “A. L. J. R. 967 
36 Moore's I, A. at 424 


KATAR SINGH anp oTuers (Plaintiffs) Cn 
VETSUS A 
BISHAMBAR SAHAI AND ANOTHER (Defendants) * BA 
“Land Revenue Act (II of 1901), Sec. 118—Partition—Allotment of May, 3 
site and buildings to different kuras—Effect of—Righi to transfer 
building—Transfer of Property Act (IV of 1882), Sec. 6, appli- Nimat- 
cability of. eased K 
Where the parties were originally co-sharers, defendant being : 
owner of buildings in dispute, but, as a result of partition under 
Sec. 118 of the Land Revenue Act, the site of the buildings was 
assigned to the kura of the plaintiffs, defendants remaining in- 
occupation of his house on payment of a reasonable ground-rent, 
and subsequently, on defendants selling the enclosure and the 
buildings, plaintiffs sued for récovery of the same on the ground 
that defendant had no right to transfer the buildings. The lower 
appellate court found that the defendant had no righteto transfer 
the site and granted a declaration that plaintiff was the owner 
« of the site. It was contended that the defendant had no aight 
to transfer either the site or the buildings. 
Held, that there was nothing in Sec. 118 of the Land Revenue 
Act to affect the ownership by the defendant of the buildings, ™ 
and in the absence of any restriction to the tontrary being shown, 
the defendant as owner could transfer the buildiegs under Sec. 6 
of the Transfer of Property Act. 
SECOND APPEAL from a decree of Basu Ram Saran Das, 
Subordinate Judge of Meerut, confirming a decree of Basu 
RAOUNE NDE SARAN Aearway, Additional Munsif. 
* #8. A. 452 of 1929 . 
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Cio. Peary Lal Banerji for the appellants. z 
1929 Appeal heard under Order 41, Rule 11, Civil Procedure © 
Code. 
KAA The judgment of the Court was delivered by 
INGH 


v. BENNET, J.—This is a second appeal by the plaintiff whose 
Sbisrraman „suit for recovery of possession of an enclosure and of the buildings 
Sanat “in it has been dismissed by both the lower courts. The facts are 
Bennet, J. simple. Defendant No. 2 and the plaintiffs were co-sharers in a 
village and defendant No. 2 was the owner of the buildings in 

question. As a result of the partition the revenue court 

under Section 118 of the Land Revenue Act the site of the build- 

ing which belonged to defendant No. 2 was assigned to the 

kura of the plaintiffs. The provision in that Section is that the 

co-sharer shall be allowed to retain the land occupied by his 

dwelling house and other buildings with the buildings thereon 

- on condition of his paying for it a reasonable ground rent to the 
co-sharer in whose portion it may be included. Accordingly 
defendant No. 2 remained in occupation of his house. The pre- 

sent case has arisen because defendant No. 2 executed a sale deed 

-of the enclosure and the buildings in suit, dated January 23, 

1927 in favour of defendant No. 1. The plaintiff-appellant 

contends that defendant No. 2 has no right to transfer either the 

‘site or the buildings. The lower appellate court has found that 
defendant No. 2 had no right to transfer the site and has granted a 
declaration that plaintiff is owner of the site. The plaintiff-ap- 
pellant has come in second appeal asking for the relief of possession 
on the allegation that the defendant No. 2 had no right to transfer 
the buildings. The situation before the partition was that 
defendant No. 2 was the owner of the building and 
the site. The effect of the partition was to transfer 
the site to the plaintiffs. There is nothing whatever in Section 
118 of the Land Revenue Act to affect the ownership “by the 
defendant No. 2 of the buildings. Accordingly we consider that 
the defendint No. 2 remained owner of the buildings. There 
is no restriction on the right of an owner of a building to transfer 
that building. The. learned vakil for the appellant relied on cer- 
tain rulings which deal with the rights of agricultural tenants to 
transfer buildings occupied by them in an agricultural village. 
In our opinion, those rulings have no application to the present case. 
Under Section 6 of, the Transfer of Property Act the owner of 
property may transfer it unless there is some legal restriction to 
the contrary. In the present case no such restriction is shown. 
Accordingly we consider that the decree of the lower appellate 
court is correct and dismiss this appeal under Orter 41, Rule 11. 
A G g „Appeal dismissed 
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SRI KISHAN PANDEY (Petitioner) Cin. 
i Versus ' 
GHANA: NAND JOSHI anv: aNOTHER (Opposite parties)* — s 
Limitation Act (IX of 1908), Sec. 18—Allegations of frand by plaintiff May, 30 
—Burden of proving when plaintiff had first definite knowledge Bors, J. 
. —No issue specifically raised—Civil Procedure Code (V of 1908), BewnerT, J. 
` Or. 8, R. 4-Pleadings should be specific. 
Plaintiff alleged that out of two bearer drafts,entrusted by him 
to the defendant for the latter to hand over on behalf of the 
plaintiff to the brother of plaintiff, the’defendant cashed one of 
the drafts himself on some date prior to three years before plaintiff’s 
. suit and appropriated the money and that plaintiff did not obtain 
definite knowledge of.the misappropriation until a date within the 
three years om which defendant confessed to him but refused to 
. » pay the money. , The defendant admitted that. plaintiff had come 
to the: place where defendant .was on the date of the interview 
with him alleged by plaintiff but as to what had happened at the 
interview defendant stated “not admitted” and he further pleaded 
that “plaintiff’s claim is ‘beyond time”. The plaintiff led no evi- 
dence in support ‘of his plea~as:to the date'of acquisition of 
knowledge. ‘The Commissioner of Kumaun, holding that the 
‘burden of proof of the date -of: acquisition of knowledge by 
plaintiff was on: defendant, rejected the plea of limitation, and 
` having found the fraud proved, decreed the suit. Held, in a 
, ' reference under Rule 17 of the Rules and Orders relating to 
` Kumaun Division of ‘1894, that though in ordinary cases the 
initial burden would be on the plaintiff to lead evidence, prima 
facie establishing the date of his knowledge, there was no burden 
on him in this ‘case, the issue’ not being definitely raised by 
. defendant. The decision of the Commissioner’ that the suit was 
not barred by limitation was a correct decision. 
Rabimbhoy v. Charles Agnew Turner, 1. L..R. 17. Bom. 341 
distinguished, Sukblal v. Madhuri Prasad, 1. L. R. 27 All. 540= 
2 A. L. J. R. 350 referred to. 
It is a principal underlying Or. 8, R. 4 of the Civil Procedure 
Code that pleadings should be specific. . 
REFERENCE under Rule 17 of the Rules and Orders relating 
to Kumaun Division of 1894. 
Peary Lal Banerji and B. L. Dave for the pegitioner. 
Kailas Nath Katju and M. L. Chaturvedi for the opposite 
parties. ~ 
The judgment, of the Court was delivered by 
.~ Boys, J.—This is a reference under Rule 1% of the Rules Boys, J. 
and Orders relating to the Kumaun Division, of 1894, under the 
following circugastances:+— 
The plaintiff alleged that he had entrusted two bearer drafts 
to the defendant fop the” latter eto hand over ‘on behalf of the 
. *Misc. „Case 293 of 1929 
145 ° Bitten pA 
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Cvu plaintiff to the brother of the plaintiff, and that the defendant * 
929 had cashed one of the drafts himself and appropriated the money. 
— Article 48 of the Limitation Act has been applied by the Commis- 
SriKisHan sioner of Kumaun. The date stated by the plaintiff as that on 
Giana Nano which the defendant cashed the draft was prior to three years 
before the date of suit. But the plaintiff further alleged in his 
plaint that he did not obtain definite knowledge that the defend- 
ant had misappropriated the money until a date within the three 
years on which the defendant told him that he had cashed one 
of the drafts but refused to pay the money. 

In his written statement the defendant admitted that the 
plaintiff had come to the place where the defendant was on the 
date of the interview with him alleged by the plaintiff, but as to 
that part of the paragraph in the plaint in which the plaintiff 
set out what had happened at that interview, the defendant con- 
tented himself with saying that it was “not admitted”. In his 
further pleas the defendant said nothing about the alleged inter- 
view, but in one further plea said “the plaintiff’s claim is beyond 
time”. In support of his plea as to the date of acquisition of 
knowledge the plaintiff led no evidence. The defendant referred 
to certain incidents, but the Commissioner has held that those did 
not establish knowledge on the part of the plaintiff. The Com- 
missioner holding that the burden of proof of date of acquisi- 
tion of knowledge by the plaintiff was on the defendant, rejected 
the plea of limitation, and having found the fraud proved, decreed 
the suit. 

The defendant in a lengthy memorandum asked the Local 
Government to refer questions concerning the correctness of the 
decree to this Court for its opinion. The Local Government has 
only referred to us the question of the correctness of the view of 
the Commissioner as to on whom the burden of proof lay, 
remarking that the decree of the Commissioner 

seems to be open to the objection that the Commissioner has taken 
a wrong view of the burden of proof, and has therefore come to 
a wrong decision on the question of limitation. 
There®are really therefore two questions:— 
(1) Did the Commissioner take a wrong view as to on whom 
_ _ the instial burden of proof lay? 
(2) Did the Commissioner come to a wrong decision on 
the question of limitation? 
° Dr. Katju for the plaintif has drawn our attention to a 
passage in the decision of their Lordships of the Privy Council in 
Rahimbhoy v. Charles“ Agnew Turner. The passage reads as 
follows:— e 
Their Lordships consider that when a man has committed a 
fraud, and has got property shereby, it is €or him to show that 
Á 3L L. R, 17 Bom. 341 ° 
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the person injured by his faud and suing to recòver the property 
has had clear and definite knowledge .of those: facts which 
constitute the fraud, at a time which is too remote to allow him 
to bring the suit. 
He has further referred to the decision of a Single Judge of this 
Court in Sukblal v. Madhuri Prasad’. Mr. Piare Lal Banerji for 
the defendant has contented himself with suggesting that a com- 
mentator has said that in Swkhlal v. Madhuri the decision of their 
Lordships of the Privy Council in Rahimbhoy’s case was mis- 
applied. ` This is all the assistance that we have had from counsel. 
We proceed to examine the case. 

‘ In reference to the passage quoted from the judgments of 
their Lordships of the Privy Council it is manifest that it is not 
justifiable to take a proposition out of the context in which it is 
stated, and to ask for it to be, applied to a wholly different set of 
circumstances. The passage relied upon by Dr. Katju must 
obviously be read in the light of what is actually the preceding 
paragraph in which their Lordships say that 

the (official) assignee (the plaintiff) is positive that he did not 
know anything about this fraud until the year 1885, when he 
learnt of it in the course of a suit brought against Ahmedbhoy to 
recover a number of other items ih conjunction with this one 
belonging to the insolvency estate. ` 
From this preceding paragraph the only possible conclusion is that 
the plaintiff had gone into the witness-box and sworn to the date 
on which be acquired knowledge and the circumstances under 
which he acquired it. -The observations of their Lordships there- 
fore relied upon by Dr. Katju manifestly cannot be taken to 
state a proposition that where the plaintiff merely alleges a fraud, 
without leading any evidence of it, the initial burden is on the 
defendant to prove that the plaintiff acquired - -knowledge on a 
particulas date; nor, with the exception of one or two cases in 
which their Lordships’ decision has been misapplied, has any such 
interpretation ever been put upon it in the very numerous cases 
in which reference has been made to'it. Dr. Katju further quoted 
to us the decision that we have mentioned above in Swkhal v. 
Madhburi*. In that case the learned Judge held that the suit was 
in time whether the first part of Article 10 or whether Article 120 
was applicable, and this entirely irrespective of When the plaintiff 
acquired knowledge, for the learned Judge'said at page 543 that 
if the property in dispute admitted of physical possession, i.€., 
applying the first part of Article 10, the suit was. clearly within 
time; for it was evident that on the date of the compromise- 
decree the defendant had not got possession, and in Article 120 
the period is si years. The lower court had applied the second 
part of Article 10, and ia reference ` to that finding the learned 
1 LAR. 27 AlL s40=2 A. L. J. R. 350 ` 
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\ 
Judge remarked that the lower appellate court had, in view of the 
decision in Rabimbhoy v. Charles Agnew Turner’, wrongly thrown 
the burden on the plaintiff. But in the case before the learned 


SxiKisHaN Judge the plaintiff had led no evidence and in that respect, in our 
Gana Nano View, the decision of their Lordships of the Privy Council was 


Boys, J. 


distinguishable. We may add that in the Allahabad case we think 
the burden might rightly have been thrown on the defendant but 
for another reason, namely, that it would appear that in the 
trial court he had not pleaded limitation at all, but for the first 
time raised it in appeal. It is not necessary to say anything on 
the point that Rahimbhoy’s case was one where it was necessary 
for the plaintiff to call in aid Section 18 of the Limitation Act. 
We are of opinion, for the reasons we have stated, that the 
remarks of their Lordships relied upon by counsel for the plaintiff 
do not in the smallest degree support his contention, and we agree 
with the suggestion thrown out by counsel for the defendant that 
the case Sukhlal v. Madhuri? in so far as the obiter dictum of the 
learned Judge may be said to have decided anything, misapplied 
the decision in Rabimbhoy’s case. 

There is in our view no room for doubt that initial burden 
of proof was on the plaintiff, and we have stated in the afirma- 
tive, the Commissioner did take a wrong view as to on whom the 
initial burden of proof lay. 

Turning to the particular facts of this case, the mere fact 
that the plaintiff did not by evidence establish the date of his 
acquisition of knowledge is not sufficient to decide the second 
question referred to us without consideration of other facts. The 
plaintiff did in the most specific terms allege in his suit the date 
and the circumstances in which he acquired knowledge for the 
first time. It is a principle underlying Order 8, Rule 4 that the 
pleadings should be specific; and while the plaintiff’s pleadings 
were specific, those of the defendant, so far from being specific, 
were shifty to a degree. He did not deny but merely refused to 
admit the portion of the plaint in which the plaintiff made his 
allegation, and in his further pleas he did not state a word about 
the alleged interview though he admitted the plaintiff’s coming 
to the place where he was on the date alleged by the plaintiff. It 
is true that the défendant formally took a bald plea that the suit 
was barred by limitation, and an issue was framed thereon, but 
reading the pleadings in the written statement, it is manifest that 
they were wholly evasive, and that though they referred to the 
question of limitation they did not properly raise the issue as to 
the date of plaintiff’s acquisition of knowledge. We would, 
therefore, hold that though in ordinary cases th® initial burden 
would be on the plaintiff to lead evidenae, prima facie at any rate, 
establishing the date of his knowledge, thert was no burden op 
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him in this case, the issue not being definitely -raised ‘by the 
defendant. ‘To the ‘second’ question therefore we would answer 
that the, Commissioner did not come to 4 wrong decision on the 
question of limitation. 
We would, therefore, answer the reference as follows:— 
1. The Commissioner did take a wrong view as to on whom 
the initial burden of proof lay. ; 
2. But-the decision of the Commissioner that the suit was 
not barred by limitation was a correct decision. 
With this expression of opinion we would return the reference. 


© ` Reference answered 
fie es A A 


‘ ABDUL HAKIM AND ANOTHER (Plaintiffs) 
versus 
MUKARRAM ALI AND ANOTHER (Defendants) 
Agra Tenancy Act (II of, 1926), Sec. 99—Inap plicability of, to case 


of dispossession occurring before Act coming into’ operation—Order. 


directing plaint to be returned—Revision—High Courts jurisdic- 
tion—Civil Procedure Code (V of 1908), Sec. 115—Provisions of. 
Plaintiffs alleged that they purchased a grove on August 19, 
1918 and that about three years prior to their suit, during their 
absence from. the station, defendants continued to misappropriate 
the fruits of the trees till the date of the suit. Plaintiffs, there- 
fore, claimed a declaration of the title and Rs.150 being the 
value of three years produce of the trees. Of the two defendants 
one pleaded that the whole village of which the grove was a 
part was waqf property, that he was its mutawalli, that plaintiffs’ 
vendor, A, was a mere tenant and he surrendered his holding 
and that plaintiff's claim was not cognizable by the civil court and 
that the suit was time-barred. The other defendant pleaded that 
he was merely acting under orders of defendant No. 1. The 
muasif held that A was a grove-holder and therefore, after the 
sale of the grove, he could not make a valid surrender of it 
to the zemindar ‘and that as’ the suit fell within Section 99 of 
the Tenancy Act of 1926 it was not cognizable by, the civil 
-court, the plaint should be returned to the plaintiffs for presenta- 
tion to the proper court. An appeal filed before the District 
Judge on the ground that the cause of action occurred before the 
Tenancy Act of 1926- ċame into force, was dismissed. Held: 
(1) that the plaintiff’s case’ could not fall Within the purview 
of Section 99 of the Act of 1926 as that’ section applied only 
to a dispossession’ which took place after September 7, 1926; 
(2) that the suit as instituted was cognizable by the civil 
court; and 8 ° 
(3) that it was open to, _ the High: Court to revise the order 
of the mynsif. There is no conflict whatsoever between’ the 
cases of Jwala Prasad v. East India Co.,'16 A'L. J. R. 535 and 
Chandu Lal v. Kokamal, 19 A. L. 1. R. 110 and that of 
"Civ. Rev. $6 of ' 1928 -5 ` 
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Bisheshar Prasad Panday v. Raghubir, 24 AL. J. R. 83. 

The High Court’s revisional power is ñot meant to correct a 
mere.error of a question of fact or law but is confined to the 
question of jurisdiction. 

Civ Revision against the order of the District Judge of 
Bareilly. 

Nehal Chand for the applicants. «` 

Iqbal Abmad and Mukhtar Ahmad, for the opposite parties. 

The following judgments were delivered:— 

Mukerji, J.—This is an application in revision asking this 

Court to revise an order of the learned munsif of Bareilly, dated 
July 15, 1927 which has been affirmed on appeal, by the learned 
District Judge on November 15, 1927. 
, The facts which have given rise to the suit and the present 
application are, briefly, as follows. The applicants before us 
were the two plaintiffs in the court of first instance. They said 
that they had purchased a grove on August 19, 1918 and became 
the owner thereof, by the purchase. About three years prior to 
the institution of the suit, during the absence of the plaintiffs in 
Calcutta, the defendants began to misappropriate the fruits of 
the trees and continued to do so, till the date of the suit. The 
plaintiffs, therefore, claimed a declaration of the title and Rs.150 
being the value of three years’ produce of the trees. Later on, 
by amendment, they claimed possession, if it was found that the 
plaintiffs were out of possession. 

Of the two defendants, one pleaded that the whole village 
of which the grove was a part, was waqf property and he was 
the mutwalli of the same, that the plaintiffs’ vendor, Mendhu, 
was a mere tenant and he surrendered his holding. He also 
pleaded that the claim for the value of the fruits was not cog- 
nizable by the civil court and that the suit was barred by the six 
months’ rule of limitation. 

The other defendant pleaded that he had nothing to do with 
the management of the property which, he sued, was waqf pro- 
perty and that he was merely acting "under the orders of the 
defendant No. 1. 


The learned munsif, before whom the suit was instituted, 
held that Mendlm was a grove-holder, and that after the sale of 
the grove he could not make a valid surrender of the grove to the 
~ zamindar. He, however, thought that the suit fell within Sec- 
tion 99 of the Agra Tenancy Act of 1926 and was not cognizable 
by the civil cOurt. He accordingly directed that the plaint be 
returned to the plaintiffs for presentation to the proper court. 
An appeal was filed before the District Judge &nd one of the 
grounds taken was that the cause of, action of the appellants 
occurreg before the Tenancy AcPof 1926 catne into operation and 
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that, therefore, the münsif had erred in. holding that Section 99 
of.the Tenancy Act applied to the. case. The learned Judge dis- 
missed the appeal. In this Court, it has been urged that the 
views taken in the courts below were wrong and the suit was 
cognizable by the civil court. The learned counsel for the 
respondents supported the orders of the-court below on the 
merits and contended, further, that the revision was not enter- 
tainable at all, in view of two cases decided by this Court, to 
be presently mentioned. Ene 


_ According to’ the allegations in the piine the plaintiffs 
dispossession took place on May 18, 1924, when, for the first 
time, the defendants misappropriated the fruits of the plaintiffs’ 
grove. The’subsequent misappropriations, according to the plaint- 
iffs, took place in May of the two following years, 1925 and 1926. 
The new' Tenancy Act did not’ come into force till September 7, 
1926. Thus the plaintiffs’ cause of action was complete before 
the new Act came into force. There can be no doubt that under 
the rulings of the Allahabad High Court, a grove-holder was not 
a tenant under the Tenancy Act of 1901. Since the Tenancy 
Act of 1926 came into operation, the grove-holder’s , status is 
that of tenant. When’ the dispossession took place, the plaintiffs 
were not tenants and it cannot be said, that the dispossession was 
that of a tenant by a landholder. The argument, however, for 
the other, side, is that the case falls clearly within the language of 
Secion 99 of the Agra. Tenancy Act and that, therefore, there 
is no escape from the conclusion that Section 99 applied and the 
suit should have been filed in the revenue court. Let us see if 
this is true. - 

Section 99 reads as follows:— 
Anyetenant... . . ..... ..ejected from ... . . his 
hdiding ss Perego ens. otherwise than in accordance with the 
provisions of this Act, by his landholder. . r 
I have already pointed out that at the date of oen 
in 1924, the persons, who were dispossessed, were not tenants. 
Then, a grove was not a “holding” under the Tenancy Act of 

1901, because a land occupied with trees and forming grove was 
not Jand’ which could constitute a holding witlfin the meaning 
of the Tenancy Act of 1901. Thus two of the.conditions laid 
down in Section 99 of the Tenancy Act of 1926 are not complied 
with. Lastly, we have to bear in mind the words, 

otherwise than in accordance with the provisions of this Act. 
For the simple reason that the Act of 1926 was not and could 
not have been iff force in 1924, the ejectment of the plaintiffs 
could not be said as beinge > is 


otherwise than,.i& accordance® with the Provisions of the. Act 
° of 1926., 
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Cwn. The ten words just quoted cannot be treated as a mere 

surplusage and we cannot read the Section as if those words did 

not exist. For the reasons given above, I am clearly of opinion 

Aroun that the plaintiffs’ case does not and could not fall within the 

a Hakim purview of Section 99 of the Act of 1926. That Section can 

Moxannant apply only to a dispossession which took place after September 7, 
1926. 

Mukerji J. There is yet another reason, and a very cogent reason indeed, 
for holding that the legislature could not have possibly meant to 
provide for the case of a dispossession of a grove-holder to be 
covered by Section 99 if the dispossession took place prior to the 
coming into force of the Act. The legislature has provided a 
rule of six months limitation for the institution of the suit, under 

, Section 99. If Section 99 and the rule of limitation be applied to 
the facts of the present case, we must come to the absurd con- 
clusion that the plaintiffs’ suit became time-barred within six 


1929 





months of their dispossession i.e., on May 18, 1924, nearly two years: » 


before the Act of 1926 came into operation. This absurd con- 
clusion is avoided and the entire Act and the policy of the Act can 
be given an intelligable and coherent meaning, if we accept the 
view which I have laid down above. This view, in a nutshell, 
is that the dispossession was not of a fenant, that it was dis- 
possession from something which was not a holding and that it 
was a dispossession which was ot 

otherwise than in accordance with the provisions of Act 1926. 

I hold that the suit as instituted was cognizable by the civil 
court. 

The next point to be considered i is whether it is not open to 
the High Court to revise the order directing the plaint to be 
returned for presentation to the proper court. The two cases on 
which reliance has been placed by the learned counsel for the 
respondents are Jwala Prasad v. East India'Co.! and Chandu Lal 
v. Kokamal®. Both the cases are of similar nature. In the case 
in 16 A. L. J. at p. 535 the question was whether the plaintiffs’ 
cause of action arose within the jurisdiction of the court of 
Cawnpore or whether the suit lay in the Calcutta court. The 
suit had been filed i in the Cawnpore court. The Subordinate Judge 
held that the suit should have been filed in the Calcutta court. 

eee This finding was affirmed on appeal. It was held that this was 
a finding of fact and law and even if that finding were erroneous, 
it could not be disturbed in revision. Similarly, in the case in 
19 A. L. J. p. 110, the question was whether any part of the cause 
of action arose within the local limits of the jurisdiction of the 
Subordinate Judge of Agra. The Subordinate*Judge of Agra 
was of opinion that he had no Yds The District Judge, 


in appeal held that the Subordinate Judge" had jurisdiction „and 
. 116 A. L. J. R. 535 419 A. L. J. R. 110 
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he directed that officer to try the suit. The decision that had 
been come to had to be come to, on a consideration of the allega- 
tions in the plaint and on evidence that was adduced in the case. 
The determination of the question depended on a determination 
of questions of fact- and law. It has been repeatedly held by 
the Privy Council and this Court, that the High Court’s revi- 
‘sional power is not meant to correct a mere error of a question 
of fact or law but was confined to the question of jurisdiction. 
It may always be said that a court, when it passes an order on a 
question of jurisdiction it always considers the matter before it 
passes the order and therefore when a ‘question of jurisdiction 
has been decided, no revision would lie. under Section 115 of the 
Civil Procedure Code. If that is so, Section 115 would be of 
no use where a question of jurisdiction arises, although its only 
end is the correction of an error as to jurisdiction. In my opinion 
the learned counsel for the respondents has misunderstood the 
effects of the two cases on which he relies. The two cases lay 


down that where the question whether a particular court has or 


has not jurisdiction calls to be determined, on a consideration of 
the circumstances of the case and the court decides that the cause 
of action did not arise within the local limits of the jurisdiction 
of the court, that decision is not merely a decision as to the juris- 
diction of the court but is a decision as to. certain facts, which if 
they existed, would determine the question of jurisdiction. The 
finding on those facts might be a wrong finding, but the High 
Court cannot interfere with that finding. But where, as in the pre- 
sent case, the question is whether the civil court, or the revenue 
court should take cognizance and a court, erroneously, decides that 


the other class of court should take cognizance of the suit, it, in my - 


opinion, clearly fails to exercise a jurisdiction which is vested in it. 

In the case of Bisheshar Prasad Panday v. Raghubir’ the 
Subordinate Judge, in the court of first instance, had directed 
the plaint to be returned for presentation to the proper 
(revenue) court. The District Judge on appeal affirmed 
that decision. This Court’ interfered in revision and held that 
the Subordinate Judge had jurisdiction to hear the suit, set aside 
the order complained of and directed the Subordinate Judge to 
hear the case. In my opinion, there is no corfflict whatsoever, 
betweén the cases in 16 and 19 A. L. J. relied on by the counsel 
for the respondents and the case in 24 A. L. J. , 

In the result, I would allow the application in revision, set 
aside the order directing the plaint to be returned fòr presentation 
to the proper court and would direct the munsif to restore the 
suit on its origmal number in the register, in his court and to 
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the cost up to this stage of the e litigation i in all the courts should 
abide the result, 

Younes, J.—I agree. 

By THE Court—We allow ig application in revision, set 
aside the order directing the plaint to be.returned for presentation 
to the proper court and direct the munsif to restore the suit 
to its original number in the register and to proceed with it in 
accordance with law. Costs in all the courts hitherto shall abide 
the result. 

Application allowed 


SABIR HUSAIN (Defendant) 
Versus 
FIRASAT GHAUS anp otHers (Plaintiffs) * 

Civil Procedure Code (V of 1908), Sec. 11-—Usufructuary morigace— 
Mortgaged property leased by mortgagee to mortgagor—Suit for 
redemption, possession of parts of mortgaged property claimed— 

Subsequent suit for contribution for part owned by other party 

—Not barred by ves judicata—Civil Procedure Code, Or. 2, R. 2— 

Redemption and contribution, different causes of action—Transfer 

of Property Act, Sec. 82—Rateable contribution, charge on mort- 

gaged property—Not enforcible- against person. 

A mortgaged -villages R, I and H with possession for a consi- 
deration, the usufruct to be appropriated by mortgagee in lieu 
of interest. On the same date mortgagee leased the mortgaged 
villages to A at an annual rent. Rent having fallen in arrears, 
B, to whom it was assigned by mortgagee, obtained a decree in 
respect thereof and in execution of the decree village R was sold 
to C who subsequently transferred his rights to D (son of mort- 
gagee). After A’s death, his heirs sued for redemption of villages 
I and H on the allegation that village R had been acquired by 
mortgagee in his son’s name who was a benamidar and that the 
integrity of the mortgage having been broken, redemption of part 
was permissible. D and his father were impleaded as defendants. 
It was held that D was the real purchaser and that redemption 
piecemeal was not permissible. Accordingly a decree was passed 
directing plaintiffs to pay the principal amount of the original 
mortgage and declaring that on payment of that amount plaintiffs 
would be entitled to possession of villages I and H. Later on 
plaintiffs sold villages I and H leaving the entire consideration 
with vendees who deposited the same for satisfaction of the re- 
demption decree. These vendees were joined as- co-plaintiffs in 
the redemption suit subsequent to the sales. By virtue of a final- 
decree, vendeeg eventually obtained possession of the two villages. 
The presgnt suit was filed by the heirs of A for contribution and 
interest at 12 per cent per annum. The defendants included the 
heirs of the original mortgagee and D. 

Held, that the suit was not barred by res jua¥cata or by Or. 2, 
R. 2 of the Civil Procedure Code, as the causes of action for the 
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redemption suit and the subsequent suit for contribution were  Ciwvn. 
different, and the plaintiffs were entitled to claim contribution’ ~~ 
by sale of village R. 1223 


Held, further, that rateable contribution is a charge on property gaem Husain 
mortgaged and cannot be enforced as a personal decree. v. 

First APPEAL from a decree of H. Bearry Esq., Additional Fmasat 
District Judge of Moradabad. Guaus @ 
i Kailas Nath Katju and Akhtar Husain Khan for the appel- 
ant. 

Mushtaq Ahmad for the respondents. 

The judgment of the Court was delivered by 

NIAMATULLAH, J.—This appeal arises out of a suit for contri-  Nramat- 
bution brought by the plaintiff-respondents, who are the heirs of “Hab, J. 
one Sheikh Inayat. The latter executed a deed of usufructuary 
mortgage in favour of Mazahir Husain on November 
25, 1893 in consideration of a sum of Rs.12,000. Three 
villages, namely, Rethali which is now in question, Ima- 
dulmulk and Habibpur were mortgaged with possession, 
the usufruct to be appropriated by the mortgagee in 
lieu of interest. On the same date the mortgagee granted 
a lease of the mortgaged villages to the mortgagor at an annual rent 
of Rs.1,080. Rent fell in arrears, which were assigned by the 
mortgagee to one Nazair Husain, who obtained a decree in respect 
thereof on March 1, 1899 for recovery of Rs.497-10-4. In exe- 
cution of that decree village Rethali was attached and sold on April 
20, 1901. One Sabir Ali was declared to be the purchaser. He 
sold his rights to Sabir Husain, the defendant 1, appellant, son of 
the mortgagee, on October 6, 1903. 

The -original mortgagor having died, his heirs brought the 
suit No. 117 of 1912 for redemption of villages Habibpur and 
Imadulmulk on the allegation that the third village Rethali had been 
acquired by the mortgagee himself in the name of his son who was 
only a*benamidar and that the integrity of the mortgage having 
been broken, the redemption of part was permissible. Sabir 
Husain was impleaded as a defendant in that case with his father, 
the original mortgagee. It was held that Sabir Husain was the real 
purchaser, and that redemption piecemeal was not permissible. 
Accordingly the court passed a decree directing the plaintiffs of 
that suit to pay Rs.12,000 (principal secured sby the mortgage 
of 1893) declaring that on payment of that amount plaintiffs of 
that suit to pay Rs.12,000 (principal secured by the mortgage 
namely, Imadulmulk and Habibpur. It should be observed that on 
payment of the entire mortgage money then due all*the three thort- 
gaged villages would be freed from encumbrance. The court, 
however, passe@ a decree in the following terms:— 

The defendants shall deposit the sum of Rs.12,000 in court 

for payment to,the defendat No. 1 in the month of Jerk next 
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and on such payment being made within the specified period 
the plaintiffs shall recover the possession of Mauzas Imadulmulk 
and Habibpur. If such deposit is not made, those properties shall 
be sold and the proceeds applied in satisfaction of the mortgage 
debt, and in that case the defendants shall recover their costs. 

On June 19, 1915 the heirs of the original mortgagor sold _ 
village Habibpur to one Mohammad Ismail and village 
Imadulmulk to one Sufi Ahmad Husain, leaving the entire 
consideration with the vendees for the satisfaction of the redemp- 
tion decree already referred to. On June 19, 1915 the vendees _ 
deposited the required amount in satisfaction of that decree. We 
should mention that the two vendees were joined as co-plaintiffs in 
the redemption suit subsequent to sales in their favour by the heirs 
of the original mortgagor. A final decree followed on June 19, 
1915 directing delivery of possession and re-transfer of the two 
villages to the vendees who subsequently obtained possession. ‘The 
present suit was brought by the plaintiffs, seven in number, who are 
the heirs of Inayat, the original mortgagor, for contribution and 
interest at the rate of 12 per cent per annum. They claim 
Rs.17,932-10-8 of which Rs.7,988-2-8 represents proportionate 
amount of the principal of the mortgage of 1893 and the rest is | 
interest. Defendants 1 to 9 are the heirs of the original mortgagee 
Zakir Husain. Defendant No. 1, Sabir Husain, is the owner of 
village Rethali, as has been already mentioned. Defendants 10 
and 11 are Ismail Khan and Sufi Ahmad Husain, the present owners 
of villages Habibpur: and ImaduJmulk. They are pro forma 
defendants and are not interested in the result of the suit. The 
only interest of defendants 2 to 9 in the suit is that they are eight 
out of nine heirs of the original mortgagee, Zakir Husain. Defend- 
ant No. 1 fills the dual capacity of an heir of Zakir Husain and 
the owner of village Rethali. 

The suit was contested by defendants 1 to 9. The defence, 
so far as it is necessary to mention for the purpose of this “appeal, 
is (1) that the present suit is barred by res judicata and by Order 
2, Rule 2 of the Civil Procedure Code (2) that the plaintiffs are 
not entitled to any contribution, at any rate, as against the represen- 
tatives of the mortgagee and (3) that the plaintiffs are not entitled 
to the interest claimed by them. The learned Additional District 


` Judge, who heard the suit in the first instance, has decreed the 
ee plaintiffs claim for Rs.7,064-6-4 principal and interest at 1 per 


cent per annum fror June 19, 1915 to the date of suit. The pre- 
sent appeal has been filed by defendant No. 1 only. Defendants 
2 to"9 have been impleaded as respondents. The learned Advo- 
cate, who appeared in support of the appeal, has argued that the 
plaintiffs’ claim is barred by the rule of res judicata ind by the pro- 
visions of Order 2, Rule 2 of the Civil Procedure Code. It is 
contended that the plaintiff-respoitdents not having obtained posges- 
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sion of village Rethali in the redemption suit, it is not open to them 
to claim the relief of contribution. We have no hesitation in reject- 
ing this contention. The questions now arising between the parties 
did not and could-not arise’in the suit for redemption. The claim 
to contribution can be made only after the entire mortgage money 
has been paid off- When the suit for redemption was instituted, 
the plaintiff-respondents had no cause of action for claiming a pro- 
portionate amount from those who represented the equity of re- 
demption in the part of the mortgaged property other than that 
belonging to the plaintiffs of the redemption ‘suit. Their cause 
of action for contribution arose for the first time when they dis- 
charged a liability common to themselves and their co-mortgagor, 
in this case defendant No. 1, the appellant. It is obvious that the 
questions now in controversy were not directly and substantially in 
issue between the parties to the redemption suit. Nor can it be 
urged that the plaintiff-respondents might and ought to have 
claimed in the redemption suit that they are doing now. The plea 
of res judicata has, therefore, no-force. - 

As regards Order 2, Rule 2 of ‘lie’ Civil Brocedute Code we 
may at once mention that the causes of action for the redemption 
suit and for the present one are different, one from the other. 
Order 2, Rule 2 cannot apply unless the claim in the subsequent 
suit is based on the cause of action on which the earlier suit was 
based. The wording of Rule 2 is this: 

Every suit shall include the whole of the claim which the 
plaintiff is entitled to make in respect of the cause of action. 

As we have already pointed out, the plaintiffs’ cause of action 
for contribution arose long after the passing of the preliminary 
decree in the redemption suit. It is, therefore, clear that the plea 
based on the provisions of Order 2, Rule 2 of the Civil Procedure 
Code has, likewise no force and must be overruled. 


As regards the liability of village Rethali to contribute, the 
provisions of Section 82 of the Transfer of Property Act leave 
no room for argument. Indeed the learned advocate for the ap- 
pellant has not denied the liability of the property itself to con- 
tribute a proportionate amount of the mortgage money. His 
contention is that- the mortgagee, if he had been alive, not his re- 
presentatives-in-interest, the defendants 1 to 9, can be called upon 
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to contribute. It is, therefore, urged that the suit as against them, „=. 


should be dismissed. ‘The substance of the plaintiffs’ claim is not 
what is assumed in the argument noted above. The plaintiff-res- 
pondents’ claim a decree for contribution by enforcement of the 
charge existing on village Rethali, which is now vested in defendant 
No. 1. Defendfnts 2 to 9, who are eight out of the nine heirs of the 
original mortgagee, have been impleaded, as their names stand re- 
corded in the khewat, and as they presumably claim an interest in 
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the property which the plaintiff-respondents desire -to proceed 
against. No personal decree is claimed against them 
nor can it be granted.. If they claim any interest in the 
property against which the charge is sought to be en- 
forced, they must establish it, or the property shall be sold 
free from any interest in their favour, if otherwise 
the sale thereof is permissible.- As for defendant No. 1, he is ad- 
mittedly the owner of the property, and if he cares to prevent the- 
sale of it, he must pay the amount decreed by the court within the 
time to be fixed by it. It follows that if the property is subject 
to a charge in favour of the plaintiff-respondents in respect of con- 
tribution, all the defendants have been rightly impleaded in this 
case, and the only question is whether the property should be sold, 
for satisfaction of the plaintiffs’ claim. As to this, Section 82 of the 
Transfer of property Act, as already stated, is clear. We hold, 
therefore, that the plaintiff-respondents are entitled to claim con- 
tribution by sale of village Rethali. 
[Their Lordships passed a decree for Rs.7,064-6-4 with interest 
at 9 per cent]. 
Decree modified 


SAKINA BEGAM AND OTHERS eee 
versus 
HARNAM SINGH (Plaintiff) * 


Agra Pre-emption Act (XI of 1922), Sec. 11—Sale of entire rights of 
superior proprietor—When not pre-emptible by inferior proprietor 
—Sec. 4, co-sharer definition of. 


The entire rights of A, who was a superior proprietor in respect 

of the entire 20 biswas, were sold to B. The plaintiff, who sued 
for pre-emption, was an inferior proprietor of a share out of the 
20 biswas. The village was divided into two mahals called 10 
biswa mahal and 71⁄2 biswa mahal. The settlement for payment 
of Government revenue was made by Government with inferior 
proprietors who were also bound to pay a fixed sum of malikana 
dueg to superior proprietor. 
_ Held, that the mere right to receive malikana dues was not 
an interest of a co-sharer in a part of the mahal. The plaintiff 
therefore cfuld not pre-empt this interest as it was a right in 
the entire 20 biswas and in that right plaintiff was not a co-par- 
cener. Abdul Wahid v. Halıma Khatun, 1. L. R. 42 All. 262= 
18 A. L. J. R.°210. 

» Under ection 11 of the Pre-emption Act, before a suit for pre- 
emption can be maintained it is necessary to find that the interest 
transferred is not only a proprietary interest but also that of a 

` co-sharer or a petty proprietor, and as this was not so in the present 
case, the sale was not pre-emptible. e 
a *F, A. 278 of 1927 1 
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` First APPEAL from a decree of Basu LAKSHMI NARAIN 
ree Subordinate Judge of Agra. 


S. Abu Ali and Shiam Krishna Dar for the appellans 
Narain Prasad Asthana for the respondents. 
The judgment of the Court was delivered by 


PuLLan, J.—This is a defendants’ appeal arising out of a suit 
for pre-emption. The rights and interest of Balbir Singh in 
mahals called 10 biswa mahal and 71⁄2 biswa mahal.were sold un- 
der a sale deed, dated February 10, 1925, to Dr. Masha Ullah Khan 
whose heirs are the appellants before us. Balbir Singh was re- 
corded in the kewat as the superior proprietor (Malik Ala) in 
respect of the entire 20 biswas. The plaintiff Harnam Singh is re- 
corded as an inferior proprietor (Malik adna) of a share out of 
the 20 biswas. The vendee denied the plaintiff’s right to sue 
for pre-emption. The learned Subordinate Judge has held that 
the plaintiff is a co-sharer and therefore entitled to maintain the 
suit. He has not separately considered the question whether the in- 
terest transferred is pre-emptible. 


The constitution of this village is very peculiar but there is 
no dispute about its characteristic features. The village is divided 
at least into two mahals called the 10 biswa mahal and the 7% 
biswa mahal. The counsel for the parties admit that the settlement 
for the payment of Government revenue has been made by the 
Government with the proprietors called the inferior proprietors 
among whom the plaintiffs’ name appears. But these inferior 
proprietors are bound to pay not only the Government revenue 
and the cesses but also a fixed sum of malikana dues amounting 
to Rs.190 to the superior proprietor who is also described as the 
lambardar. 


It,is* quite clear that Balbir Singh cannot be treated as a co- 
sharer of the plaintiff Harnam Singh. The rights of Balbir 
Singh and Harnam Singh were quite different; distinct 
and independent. Balbir Singh is not a proprietor of ‘any share 
or part in a maha!’ as referred to in Section 4, His rights, what- 
ever they be extended to the entire 20 biswas. He has transferred 
his entire rights. The present plaintiff is in no sense a co-sharer of 
Balbir Singh in the rights so transferred by him.” 
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Section 4 of the Pre-emption Act defines a co-sharer as anye ~ 


person other than a petty proprietor entitled as a proprietor to 
any share or part in a mahal or a village. Balbir Singh undoubted- 
ly was not a petty proprietor. He cannot be called a person 
entitled as progrietor to a share or part in this mahal. The 
Government revenue was not settled with him. Both Balbir 
Singh and the body,of istferior eproprietors cannot be called co- 
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sharers in this mahal at one and the same time. The right of 
Balbir Singh was confined to a realisation of the malikana dues 
from the inferior proprietors he alone could let out the lands to 
tenants and collect rents. In a somewhat analogous case arising 
under the old law a Bench of this Court held in the case of Abdul 
Wahid v. Halima Khatu that the right to receive malikana al- 
lowance could not be the subject of a suit for pre-emption. On 
the analogy of that case we hold that the mere right to receive 
malikana dues is not an interest of a co-sharer in a part of the 
mahal. 

It is therefore quite obvious that the present plaintiff cannot 


be allowed to pre-empt this interest. ‘The interest transferred is ` 


a right in the entire 20 biswas and in that right the plaintiff is not 
a co-parcener. Under Section 11 of the Act a right of pre-emp- 
tion accrues when a co-sharer or a petty proprietor sells any pro- 
prietary interest in land forming part of any mahal or village. Thus 
before a suit for pre-emption can be maintained it is necessary 
to find that the interest transferred is not only a proprietary in- 
terest but also that of a co-sharer or a petty proprietor. This is 
not so in the present case. The sale accordingly is not pre-emptible. 

We should not be understood to decide that no right of pre- 
emption would accrue inter se if co-sharers in the inferior pro- 
prietary interest were claiming pre-emption on account of a sale 
of an inferior proprietary right. 

We accordingly allow the appeal and setting aside the decree 
of the court below dismiss the plaintiff suit with costs in both 
courts. 


- Appeal allowed 
1, L. R. 42 All, 263=18 A. L. J. R. 210 
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FIRM BHULLAN MAL ASA RAM (Plaintiff) 
versus” 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
AND ANOTHER (Defendants) * 
Railways Act (IX of 1890), Secs. 54 and 72—-Goods consigned—No 


risk-note—Railway Company's liability to ‘reweigh before delivery 


at consignor’s request. 

Where there is no risk-note, a railway company is bound to 
reweigh a consignment before delivery is taken at the request 
of the consignor. 

Janki Das v. The Bengal Nagpur Railway Company, 13 I. C. 
$09, Ramjash Agarwala v. Indian General Navigation and Railway 
Co. Lid., 41 I. C. 387, Jagan Nath Marwari v. East Indian Railway 
Co., 45 L C. 933, Suraj Mal Marwari v. The Agent, Bengal Nagpur 
Railway Co., 58 I. C. 200, Jwala Prasad and Co. v. Great Indian 

. peninsula Railway, 11 A. L. J. R. 772 and The Robilkhand and 

Kumaun Railway, 13 A. L. J. R. 417 referred to. 

The sections of the Contract Act dealing with bailment do 
apply to a railway company, except so. far as they may be excluded 
by the Railways Act or rules made under that' Act. 

SECOND AppraL from a decree of Mautvi Napir HUSAIN, 
. Additional Subordinate Judge of Bulandshahr, eens a decree 
of Basu SHyam BEHARI LAL, Second Munsif. 

G. Agarwala for the appellant. 

Uma Shankar Bajpai and Ladli Prasad Zutshi for the res- 
pondents. 

The judgment of the Court was delivered by: 

BENNET, J.—This is a second: appeal by a plaintiff against 
concurring decrees of two lower courts dismissing his suit for 
damages against the East Indian Railway Company and the Sec- 
retary of State for India in Council. The point which has been 
argued before us in appeal is a very short point-of law. The lower 
. appellate court found that 

from the evidence on the record and the circumstances 
and probabilities of the case, I am satisfied that plaintiff’s son 
`> refused to take delivery of the goods in question because the 
station master was not prepared to reweigh the goods,’ as desired 
by plaintiff’s son and not because the station master wanted 
plaintiff's son to sign the delivery book before showing the 
goods to the latter. A railway company is not bound ‘by law 


to the consignee. Therefore, the refusal of a railway company 
to reweigh goods before delivery does not justify a consignee in 
refusing to take delivery of the goods, vide Suraj Mal Marwati v. 
The Agent, Bengal Nagpur Ry. Co., 58 I. c. 200 and also 11 A. 

L. J. R. 775. 
The conspament was, booked to the plaintiff .as consignee, 
: s *S. A. 13080f 1926 
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' -Cwe and it is admitted by the learned counsel for the respondents that 
1929 there was no risk-note, and, therefore, the consignment travelled 
—— at railway risk. We consider, however, that this factor that 

REAN there has been no risk-note is not of importance in deciding the 
Asa Ram general question as to whether the consignee has a right to demand 
v re-weighment before taking delivery. The learned counsel for the 
Tarar °F respondents relies on a number of rulings which begin with Janki 
— Das v. The Bengal Nagpur Railway Company. In that ruling 
Bennet, J. it is noted that the plaintiffs 
refused to take delivery of the goods which were consigned to 
them except on certain conditions with which the railway com- 
pany were not required by law to comply. They demanded a 
re-weighment and a certificate of shortage. The railway is’ not 
required by law either to re-weigh or to certify shortage. 
© This was in the judgment of the District Judge. The point 
as to whether the railway company was bound to comply with a 
demand for re-weighment was not discussed at all in the ruling and 
it will be noted that what the plaintiffs demanded was not merely 
a re-weighment but a certificate of shortage. Accordingly this 
ruling is no authority whatever for the proposition advanced by 
the lower appellate court. But this ruling has been treated as 
authority for this proposition by all subsequent rulings to which 
reference has been made. Thus in Ramjash Agarwala v. Indian . 
General Navigation and Railway Company Limited’, the decision 
is based solely on Janki Das v. The Bengal Nagpur Railway Co. 
without any further reason whatever. We may also note that the 
circumstances in Ramjash Agarwala v. Indian General Navigation 
and Railway Company Limited? were different, because it was a 
case where goods had been conveyed by a steamer and on arrival 
of the goods at the place of destination the plaintiff’s servant paid 
the freight, signed the bill of loading and gave a clear receipt in 
the delivery register of the defendant company. It was after 
this that he asked the booking clerk to re-weigh the goods that the 
refusal was made. The next case to which reference has been 
made is Jagan Nath Marwari v. East Indian Railway 
Company’. ‘There was no reason whatever given in the judgment 
of the single Judge who decided this case. ‘The above three rulings 
were of the Calcutta High Court. . The next case is of the Patna 
- High .Court, Súraj Mal Marwari v. The Agent, Bengal Nagpur 
Railway Compay. In this ruling reference is made to the three 
ox. „decisions of the Calcutta High Court and no reason is given for 
the decision that . 
a railway company is not bound by law either to reweigh goods 
or certif} shortage at the time of delivery to the consignee. 


The next case to which reference was made was of the , 


Allahabad High Court in Jwala Prasad and Co.e. Great Indian 
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Peninsula Railway’. That case was materially different, because vn 
the - Railway Company did actually reweigh the consignment —) 
before giving delivery and the question was whether the Railway 
Company was bound to open the consignment which consisted of Buvttan 
wine in boxes and examine it before delivery. That question is Asa Raney 
materially different from the one before us. There is, however, 
printed at pages 775 and 776 a judgment otherwise unreported of Secnsrany OF 
this Court in Kokamal v. G. I. P. Railway. In that judgment it “2 
is noted as follows:— Bennet, J. 
It is quite clear that the real reason why the ‘plaintiff declined 
to take.delivery of the chillies was not that the Railway staff refus- 
ed to reweigh them, but that they refused to reweigh them and 
allow the plaintiff to make remarks in their books which, according 
to them, were incorrect. ; 
That is a materially different proposition from the proposi- 
tion of the lower court and so far as the ruling goes, it indicates 
that the: plaintiff would have been within his rights if he had 
confined his demand to a mere reweighing of the goods. 
On behalf of the appellant reliance is placed on a judgment 
of this Court in The Rohilkhand and Kumaun Railway®. This 
was no doubt the judgment of a single Judge of this Court, but 
we consider that it is of weight. It was held that the railway 
company was bound to offer the consignee reasonable facilities 
for weighing the goods on the spot. In this ruling the consignment 
was under a risk-note. In the present case there was no risk-note, 
and, therefore, the case for the consignee is still stronger. At 
page 421 it ‘is laid down: 
The consignee was entitled to have the goods weighed then 
and there before he surrendered the railway receipt. When this 
had been done he was entitled to endorse on the back of the 
railway receipt a statement that he accepted delivery of the con- 
signment as it stood, while taking note of the fact that its actual 
yeight was only so much and not the full weight as given in the 
railway receipt itself. He would probably also have been 
entitled to add to his endorsement any remarks which he might 
think proper to make for his own protection regarding the 
appearance of the consignment at the moment of his accepting 
delivery. The station master or other local officials of the railway 
company at the delivery station were bound to offer to the con- 
signee reasonable facilities for weighing the goods on the spot, 
and would in my opinion be going beyond their legal rights if 
they insisted on the surrender of the railway receipt with a mere emmy 
endorsement to the effect that the goods therein specified had been 
duly received, before allowing the consignee access to the goods for 
the purpose of verifying the weight. 


‘We consider that that is a sound exposition of law on the 
subject. As nome of the rulings in question deal with the fun- 
damental laws on the subject, we consider that a brief reference 
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may be made to these provisions.of law. Section 72 of the Indian 
Railways Act lays down as follows:— 

The responsibility of° a railway administration for the loss, 
destruction or deterioration of animals or goods delivered to the 
administration to be -carried by railway shall, subject to the other 
provisions of this Act, be that of a bailee under Sections 151, 152 
and 161 of the Indian Contract Act, 1872. 

It will be noted that this Sub-section deals with the res- 
ponsibility of the railway company for loss, destruction or 
deterioration only. It does not exclude other sections of the 
Indian Contract Act in regard to bailment. If Section 72 had 
‘intended to exclude those other sections, then there would have 
been a reference to those other sections in Section 72 (3) ‘which 
says:— A 
á Nothing in the common law of England or in the Carriers Act, 

1865, regarding responsibility of common carriers with respect 

to the carriage of animals or goods shall affect the responsibility 

as in this section defined of a railway administration. 
It is only the liability of common carriers under the common law 
of England and under the Carriers Act of 1865 that is declared 
not to be applicable to railway companies. Accordingly we hóld 
that the sections of the Contract Act dealing with bailment do 
apply to a railway company, except so far as they may be excluded 
by the Railways Act or rules made under that Act. One of 
these sections of the Contract Act is Section 160, which runs 
as follows:— 

It is the duty of the bailee to return, or deliver according to 
the bailor’s directions, the goods bailed, without demand, as soon 
as the time for which they were bailed had expired, or the purpose 
for which they were bailed had been accomplished. 

Accordingly under this Section it was the duty of the 
railway company to deliver the goods in accordance with the 
directions of the consignor, provided of course that those. direc- 
tions were reasonable. When the consignor enters on a railway 
receipt that another person is to be consignee, we consider that 
Section 160 also applies to reasonable directions for delivery given 
by the censignee. The Indian Railways Act, Section 54 states 
that rules may be made by the railway administration subject to 
the control of the Governor-General in Council for the delivery 
of goods, A printed book of such rules for the East Indian Rail- 


æ=. way has been produced by the counsel for the company and 


placed before us. «It is styled as “East Indian Railway Traffic 
Codg, part II, Goods-Traffic”. It would no doubt be open to 
the railway company to make a rule on this subject directing 
that there should be no reweighment on delivery, but we find 
no ‘stich rule as contained in this Manual. Ru® 73 deals with 
the subject and it provides ‘that a ps#oportion of not less ‘than 
twentyeper ‘cent of all goods should be rewtighed at the destina- 


ay 
e 


A. L. J. R. HIGH? COURT 1173 


tion. It also provides that packages showing signs of pilferage or Crm 
from any cause whatever suspected of underweight, must in all 
cases be separately reweighed in the presence of the station master, 
in addition to those cases provided for in the Traffic rules.. That Buuttan 
rule shows that at the request of a consignee a station master is 
bound to reweigh if from any cause whatever the consignee 
suspects that there may be underweight. It is not necessary that SecaeTAnY Of 
the package should show signs of pilferage or damage. In addi- $1% 
tion to this case there is also the general provision laid down that Bennet, J. 
no less than twenty per cent of the consignment must be reweighed. 
Accordingly we consider that the spirit of rules intends that 

under request of a consignee reweighment should be made. It 

is entirely a reasonable request, for if a consignee takes delivery of 

a consignment and removes that consignment from the station 

premises, it is very difficult for him to get it reweighed elsewhere 

with reliable evidence which would be accepted by a court that 

the whole consignment as delivered to him by the railway company 

had been reweighed. In fact the only chance tHat a consignee 

has of proving to the satisfaction of a court that there was 

shortage of weight in the consignment on arrival at the destina- 

tion is by having that consignment reweighed by the servants of the 

railway company before it is removed from the railway company’s 

premises. If we were to uphold the contention of the railway 

company, it would be almost impossible for any consignee to 

prove a claim for shortage in weight against the company. No 

doubt it may be a habit of consignors to exaggerate the weight 

of a consignment, but in order that they should do so there must 

be dishonest connivance on the part of the railway company’s 

staff. 


We-consider that the correct proposition of law is that a rail- 
way company is bound to reweigh a consignment before delivery 
is taken “at the request of the consignor. We lay down this 
proposition in a case in which there is no risk-note. As risk-notes 
vary in their terms, we do not apply the proposition generally 
to cases of risk-notes. 


Accordingly we remand this case to the lower appellate court 
for disposal on the fourth issue which is “what relief, if any, is 
the plaintiff entitled to?” We have held thgt the plaintiff is 
entitled to relief on account of the railway company wrongfully 
refusing reweighment of the goods on his request. The lowes ~-~ 
appellate court will arrive at a decision as to*what is the amount é 
of damages to which the plaintiff is entitled and ill grante him . : 
a decree for that amount. 

Costs hitherto incurred will be costs in the ‘case. 
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BABU RAM (Plaintif) 
VETSUS 
JOGRAJ SINGH AND ANOTHER (Defendants) * 
Usurious Loans Act (X of 1918), Sec. 3(2)(a)—Excessive interest— 

Absence of evidence justif ying—High rate of interest—Effect of. 

High rate of interest is not necessarily to be regarded as exces- 
sive or substantially unfair. It is open to the creditor to adduce 
evidence of circumstances tending to show that the prevailing 
rate of interest in the locality from where the parties come is 

| the same or nearly the same as has been agreed to in the parti- 
cular case, or that, under the circumstances in which the loan 
was advanced, the'high rate of interest was justified in view of 
the risk to which the creditor was exposed, making the transaction 
a substantially fair one. 

Abnormally high rate of interest agreed to be paid makes it 
„permissible to the court to infer that the transaction was substan- 
tially unfair. 

SECOND APPEAL from a decree of A. H. HAMILTON Esq., 
District Judge of Shahjahanpur, confirming a decree of MauLvi 
Turan, AHMAD, Subordinate Judge. 

Shiva Prasad Sinha for the appellant. 

The respondents were not represented. 

The following is the remand order:— 

This second appeal arises out of a suit brought by the plaintiff- 
appellant for recovery of Rs.1,245-12-0 on foot of a mortgage deed, 
dated March 1, 1919, executed by the defendant No. 1, Jograj Singh, 
hypothecating certain zamindari ‘property to secure payment of Rs.200 
with interest at Rs.2-12-0 per cent per mensem with half yearly rests. 
Defendant No. 2 was impleaded as he is a subsequent mortgagee of the 
property hypothecated under the mortgage deed in suit. Defendants 
3 and 4 are respectively the brother and nephew of the mortgagor, and 
were made parties at their own request. ° 


The defence of the mortgagor was that the property hypothecated 
by him was joint ancestral property belonging to himself and defendants 
3 and.4; that the interest agreed on between the parties was Re.1 per 
cent per mensem, and that the rate of interest entered in the mortgage 
deed was extorted from him by the mortgagee, who exercised undue 
influence in respect thereof. Defendants 3 and 4 filed a written state- 
ment which proceeds on similar grounds and put the plaintiff to proof 
of the existence of legal necessity for the transaction of the mortgage 


amm sued on. The court of first instance found that Jograj Singh was not | 


a member of a joint Hindu family being separate in all 
respects from his brother and nephew and that no undue 


‘ influtnce was ®practised on him as‘ regards any of the terms 


entered in the mortgage deed in suit but regarded the rate 
of interest, viz., Rs.2-12-0 per cent per mensem with half yearly rests 
as excessive in view of the security being ample. It decreed the plaint- 


iff’s suit for recovery of the principal antount with simple interest at 
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A. L. J. R. HIGH COURT 1175 


the rate of Rs.2 per cent per mensem. On appeal by the plaintif-  Crvu. 

mortgagee the lower appellate court has upheld that decree. He has  —— 

preferred the second appeal before us. 1322 
The only ground pressed before us relates to the interest allowed Basu Ram 


by the courts below. It is contended that the interest agreed on between v 
the parties not having been shown to be the result of undue influence Josras Sineu 
exercised by the mortgagee on the mortgagor, and there being no other 2 


special circumstances which justified the reduction of interest, the courts 
below should have at least allowed compound interest instead of simple 
interest at the rate of Rs.2 per cent per mensem. The court of first 
instance has observed that “The interest stipulated is Rs.2-12-0 per 
cent per mensem with 6 monthly rests., The security is ample. In my 
opinion the interest claimed is very excessive and it is substantially 
unfair between the parties. In my opinion it would meet the ends 
of justice if the plaintiff is allowed interest at the rate of Rs.24 per cent 
per annum”, The lower appellate court does not seem to have been 
satisfied with the grounds on which the court of first instance reduced the 
interest from compound to simple and says “I think in this case the court 
might have allowed a rate of interest allowing compound interest but after 
all a good rate of interest 24 per cent has been allowed and I do not 
think that there is any reason for finding this unduly low”. Neither 
of the two courts has considered the requirements of the Usurious Loans 
Act 1918, which alone confers power upon a court to reduce the 
contractual rate of interest. It should be borne in mind that a court 
has no unlimited power to reduce interest and that it is only under 
circumstances provided for by the Act that a party can be relieved 
against the rate of interest which it agreed to pay. Section 3 of that 
Act provides: 

“Notwithstanding anything in the Usury Laws Repeal Act, 1855, 
where, in any suit to which this Act applies, whether heard ex parte or 
otherwise, the Court has reason to believe, — 

(a) that the interest is excessive; and 

(b) that the transaction was, as between the parties thereto, 

substantially unfair, the Court may exercise all or any of 
the following powers, viz.” 

Then *follow certain reliefs which a court is empowered to grant. 
As to whether interest is excessive would ordinarily depend upon the 
circumstances of each case with some regard to the prevailing rate at 
which money is advanced in the locality from which parties come, 
given the fact that the security is ample. Ordinarily the rate of 
Rs.2-12-0 per cent per mensem with half yearly rests may be regarded 
as excessive but it may be shown that having regard to local conditions 
and prevalent notions of the people in that neighboyrhood it is not so. 
That interest is excessive will not alone justify reduction thereof. The 
Act requires a,further condition to. be fulfilled, viz., ‘that the transace =- e 
tion was, as between the parties thereto substaatially unfair’. It is 
impossible to lay down exhaustively as to when the condition is made 
out. It is, however, easy to illustrate cases which wSuld attrac? the 
application of the rule contained in the Act. Cases where parties to 
the transaction ‘pyoviding for excessive interest did not stand on equal 
footing, where they, were not dealing with each other at arms length, 
or where the lender ‘takes afvantagg of the embarrassed position of a 
needy borrower, where advantage is taken by the lender of the *reckless- 
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ness of an imprudent borrower, or where the transaction amounts to an ` 
unconscionable bargain are some of the instances in which interest may 
be reduced under the Usurious Loans Act. On the one hand it is 


Basu Ram not necessary to establish undue influence, or anything approaching. it, ' 


V, 


and on the other hand some circumstance or other should be founded 


Jocray SINGH on to make out the transaction to be ‘substantially unfair as between the 


parties’. : 
It does not appear from the judgments of either of the courts 
below that they applied their minds to the considerations referred to by 
us or that they had in their minds the necessity of a finding in terms 
of Section 3, Usurious Loans Act. The courts below did not arrive. 
at the conclusion at which they did on a consideration of questions 
relevant to the conditions which justify reduction of interest under the 
Usurious Loans Act. It is, therefore, necessary to remit the following 
issue to the lower appellate court for a finding to be returned to this 
Court within three months from today. Parties shall be at liberty to 
adduce such evidence as they may be advised to produce:— 
Issue 

Whether the rate of interest, viz., Rs.2-12-0 per cent’ per mensem 
with half yearly rests stipulated for in the mortgage deed, dated March 1, 
1919, is excessive having’ regard to the circumstances of the case, and 
whether the transaction was as between the parties thereto substantially 
unfair ? 

On receipt of the finding parties will have ten days’ time to file 
objections to the finding of the lowér appellate court. 

The judgment of the Court was delivered by 

NIAMATULLAH, J.—The finding of the lower appellate court 
on the issue remitted by our order of remand, dated February 11, 
1929, is that the interest stipulated for in the mortgage deed sued 
on by the appellant, namely, Rs.2-12-0 per cent per month, 
compoundable every half year, is not excessive and unfair as 
between the parties. It is based on certified copies of two mort- 
gage deeds produced before the lower appellate court by the 
appellant. No other evidence of any kind, oral or documentary, 
was adduced by either party. We are unable to accept “the find- 
ing, inasmuch as the evidence, on which it is based, is wholly 
inadmissible. ‘The original mortgage deeds have not been 
«accounted for, nor has the execution of any of them been proved 
by any thing in the nature of formal evidence. The respondents 
did not enter appearance before the lower appellate court, and 
the appeal before us has been heard ex parte. It cannot, therefore, 
be assumed that the genuineness of the deeds is admitted by him. 
The ciréumstances under which they were executed by the parties 
to them when they entered into the transactions carrying interest 
at the high rates mentioned in the deeds are matters of pure 
speculation. Such rates cannot be accepted as any guide for the 
determination of the question whether considerations enjoined 
by the Usurious Loans Act do or do not hold good if the case before - 
us. We cannot, therefore, act upon the finding that has been 
returned by the lower appellate’ court. 3 7 
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In the absence of any finding of fact binding upon this Court 
on the issue remitted by our order of remand, we have now to 
_ decide it for ourselves on such materials as are obtainable from 
the record before us. The rate of interest which is insisted on by 
the appellant, is, on the fact of it, excessive. Section 3 (2) (a) of 
the Usurious Loans Act explains excessive interest to mean 
interest i 

which is in excess of that which the Court deems to be reason- 

able, having regard to the risk incurred as it appeared, or must 

be taken to have appeared, to the creditor at the date of the loan. 
There is absolutely no evidence in the case suggesting that the 
creditor expected to run any unusual risk in advancing the money 
on the security of the property which the debtor was willing to 
` hypothecate and did hpyothecate. 'That the security is ample 
is apparent from the anxiety of the appellant to obtain a decree 
for the whole amount of mortgage money, including interest and 
compound interest at the stipulated, rate. The rate of interest 
awarded by the court of first instance, namely, 24 per cent per 
annum simple, did not satisfy him, and he has considered it worth 
his while to carry the matter before two courts of appeal. It 
follows that the appellant himself regards the security to be ample 
for the accummulated amount of principal and interest which he 
now claims. It must have been regarded by him as amply suffi- 
cient on March 1, 1919, when the mortgage deed in suit was 
executed. 

As to whether the transaction was “substantially unfair”. 
Section 3(2)(d) of the Usurious Loans Act provides that the 
court shall take into account all the circumstances materially 
affecting the relations of the parties at the time of the loan. An 
explanation is added to the effect that interest may of itself be 
sufficient evidence that a transaction was substantially unfair. 
Having regard to the abnormally high rate of interest which the 
debtor*agreed to pay, we are of opinion that the provision above 
referred to makes it permissible, under the circumstances of this 
case, to infer that the transaction was substantially unfair. It 
is true that the high rate of interest is not necessarily to be regard- 
ed as excessive or substantially unfair. It is open to the creditor 
to adduce evidence of circumstances tending to show that the 
prevailing rate of interest in the locality ffom where the parties 
come is the same or nearly the same as has been agreed to in the 
particular case, or that, under the circumstances in which the loar 
was advanced, the high rate of interest was ju8tified in view of the 
risk to which the creditor was exposed, making the transaction a 
substantially fair one. We afforded an opportunity to the appel- 
_ lant by our order of remand to establish exceptional circumstances 
~of the kind we have illustrated. He has failed to adduce any 
evidence justifyirig the extessive gate of interest and showing that 
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Cv the transaction was a fair one between the parties at the date of . 
the transaction. 
For the reasons stated above, we are of opinion that the 
Basu RaM case calls for no interference with the decree passed by the court 
UV. . . . . 
Jocray Smeal below. This appeal is, therefore, dismissed. The respondent not 
~ having put in appearance, we make no order as to costs of this 
Niamat- appeal. The orders of the courts below as regards costs incurred 
ullah, J. ; 
before them will stand. 


1929 








Appeal dismissed , 


Civa THE PUNJAB SUGAR MILLS CO., LTD. (Defendant) 
1536 ; Versus 
LACHHMAN PRASAD (Plaintiff)* 
June 28 Pre-emption Act, Sec. 8, Sub-cl. (c)—-Land acquired for sugar planta- 
SOLAREAN I. tion—Not a purpose of a manufacturing industry—No recital of 
Putian, J. alleged purpose m sale deed—Evidence Act (I of 1872), Sec- 
tion 115—Refusal to purchase the whole—Part sold—No estoppel. 

The purpose of a manufacturing industry is the object which 
the industry sets out to attain. It has no reference to the 
materials which may be used in some form or another for the 

i accomplishment -of that result. 

Sugar plantation or the cultivation of the sugarcane crops is 
an agricultural pursuit quite separate and independent from the 
industry of manufacturing sugar. Therefore the purchase of land 
for the purpose of growing sugarcane crops so that the raw material 
may be utilised by a sugar manufacturing company is not 
one “for the purpose of a manufacturing industry” within 
the meaning of Sec. 8, Sub-cl. (c) of the Pre-emption Act. 

The omission of the recital of the alleged purpose for which 
land is purchased in the sale deed is not a fatal defect to a pre- 
emption suit. ; 

Sixteen anna share of the land in suit was offered to the 

` plaintiff pre-emptor for Rs.29,000 and he refused tf purchase. 
Ten anna share was then sold to the defendant for Rs.24,000. 
In a suit to pre-empt the property sold, beld, that the plaintiff 
was not estopped from claiming the same inasmuch as to estop 
him it was necessary that his refusal to purchase the ten anna 
share should have been obtained. 


Sir Tej Babadur Sapru, Prakash Narain Sapru and Uma 
Shankar Bajpai fer the appellant. i 
Peary Lal Banerji, Kailas Nath Katju and Sankar Saran for 
e >- the respondents. 





E The following judgments were delivered:— i 


| Sulaiman, J. SULAMAN, J.—This is a defendant’s appeal arising out of 
a suit for pre-emption of shares sold in two mahals. The plaintiff is 
admittedly a co-sharer in the mahals and the defendant company 
which is the vendee is a stranger. The plaintiff alleged the 
existence of a custom of pre-emption dnd a right under the Pre- 
E *F. A. 455 of 1926 . 
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, emption Act and`also asserted that the ostensible consideration of 
Rs.24,000- was not the true consideration but only Rs.19,333-5-3 
were paid.. The defendant originally contested the claim on the 
ground that there was no custom of pre-emption, that the con- 
sideration mentioned in the sale deed was the true consideration 
and that the deed had been executed with the knowledge and 
consent and after the refusal of the plaintiff. Some days later the 
. Written statement was amended and a further plea was added that 
the share in question had been purchased for the cultivation of 
sugarcane for the factory which was a manufacturing industry 
and the plaintiff was, therefore, not entitled to pre-empt the same. 


The learned Subordinate Judge has found that the plaintiff ` 


has the right of per-emption under the Act and that the defendant 
is not entitled to protection on account of the purchase having 
been made for their factory. His view is that the acquisition of 
land for the purpose of sowing sugarcane crops is for the purpose 
of a manufacturing industry within the meaning of Section 8, 
Sub-clause (c) of the Act but he has held that inasmuch as there 
was no recital of the alleged purpose in the sale deed, the defendant 
cannot take advantage of it. As regards the plea of estoppel his 
finding is that there was no refusal by the plaintiff. On the 
question of consideration he has found in favour of the defendant 
and has held that the entire sum of Rs.24,000 passed. 

The defendant has appealed and the plaintiff has filed a 
cross appeal. There can be no doubt that the manufacture of 
sugar, whether it be the extraction of sugar juice from sugarcane 
.or the refinement of sugar, is a manufacturing industry but the 
question is whether the deferidant is entitled to the protection 
given to him by the Section. a. 

On the question of fact the learned Subordinate Judge has 
found that the property in question was really purchased for 
sowing improved sugarcane for the, factory and also for obtain- 
ing cheap labour for the factory. Speaking personally for myself 
I have some doubt as to whether the actual form in which the 
defence was raised was not an after-thought. The property 
acquired was not a complete village consisting of only khudkast 
lands. Only a fractional share of about ten annas in’ the rupee 
was acquired, so that the defendant became a mere co-sharer in 
the mahals. That will not entitle the company to turn out all 
the tenants and convert the entire land into khudkast land so as 
to enable it to carry on sugarcane plantation on a large scale. 
Nor was it legally possible for the company to turn out occupancy 
“tenants against their will or-to compel them to*sow sugafcane 
crops or for the matter of that to sell their crops to the company 
and to nobodyeelse. On the other hand the purchase of a big 
zamindari share in a neighbouring village would undoubtedly 
facilitate the work gf the company and increase their influence 
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in procuring raw materials and labour easily. I, therefore, have-. 
some doubt as to whether the actual purpose for which the. 
fractional share in the village was acquired was really cultivation 
by the company of the sugarcane crops. It may be noted that 
no such purpose is recited either in the original agreement which 
was executed several months earlier or in the sale deed. Nor 
was it mentioned when the written statement was first filed. It 
is admitted that only about 50 bighas of land are sir and khudkast 
lands appertaining to the share, out of which a small area has 
already been brought under cultivation. The rest of the land is 
neither sir nor khudkast and has not automatically come under the 
direct cultivation of the vendee by virtue of the sale deed. 

Assuming, however, that the purpose of the acquisition was 
to sow sugarcane crops in order that sugarcane may be used as 
raw material for the consumption of the factory, it still remains 
to consider whether such a purpose comes within the scope of 
Section 8, Sub-clause (c). There is no doubt that the object of 
the legislature in excepting sales for purposes of manufacturing 
industry from pre-emption claims was the encouragement of 
manufacturing industries not necessarily the encouragement of 
agriculture. It seems to me that sugar plantation or the cultiva- 
tion of the sugarcane crops is an agricultural pursuit quite separate 
and independent from the industry of manufacturing sugar. 
Sugarcane crops are year to year crops sown during one season 
of the year and sugarcane can be had in the open market. No 
doubt it is raw material which is required by a sugar factory but 
the production of such raw material is not a purpose of manufactur- 
ing industry though undoubtedly it is of help. Although the sec- 
tion cannot be construed in a narrow sense so as to apply exclu- 
sively to acquisitions of land for the purpose of assisting the actual 
process of manufacture, it seems to me that it cannot apply to a 
case where raw material is to be produced by cultivation on a 
large scale in order that it may be utilised by the company. I 
would, therefore, hold that the purchase of land for such purposes 
does not come within the meaning of the Section. 


Havigg regard to the fact that Section 8, Sub-clause (c) 
uses the word ‘land’, whereas some sections like Sections 9 and 11 
use the words ‘interest in the land’ and other sections like Sec- 
tions 22 and 24 use the word ‘property’, I would have been inclined 
to think that the intention of the legislature was to give protec- 
tion to manufacturing industries when plots of land as distinct from 
fractional shares in a zamindari are acquired.” I find, however, 
that the word land’ is used loosely for an interest in land at least 
in another section, viz: Section 14. On this ground I refrain from 
expressing any definite opinion that the word ‘larfd’ is not appli- 
cable to shares in a zamindari. 

I further do not agree with the view expressed by .the 
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learned Subordinate Judge that in order that benefit may be 
„taken of the Section there ought to be a clear and express recital 
of the purpose in the sale deed. No doubt the difficulties pointed 
out by him when a contrary interpretation is put on a section are 
somewhat serious. If the purpose is not recited in the sale deed 
it is difficult to see how the pre-emptor can judge whether the 
land is being used for the purpose for which it was ostensibly 
purchased. It is also clear that if there is no such recital the 
vendee can after the expiry of one year turn the land to some 
other use. In spite of these difficulties it is our duty to interpret 
the Section as it stands, and I see no ground for interpolating the 
words “as mentioned in the sale deed” into the Section. That 
these words cannot be understood is also clear from the following 
circumstances. Under Section 54 of the Transfer of Property 
Act, immovable property of less than Rs.100 can be purchased 
without any instrument at all, the delivery of possession alone 
being sufficient. Section 8, Sub-clause (c) undoubtedly con- 
templates such a transfer and would apply where the land is 
not for the purpose for which it was ostensibly purchased. As 
there might be no document in such a case the recital in a deed 
of sale cannot be an indispensable requisite. I, therefore, hold 
that the omission of the recital'in the sale deed is not a fatal 
defect to the suit. 

On the question of the refusal of the plaintiff the finding 
of the court below must be affirmed. 

[His Lordship discussed the evidence. ]’ 

The defendant cannot obviously bring his case within the 
scope of Section 14 of the Pre-emption Act which requires the 
notice to describe the property to be sold, stating the name of the 
vendee and the price settled. In the present case the original 
agreement about which there might have been a talk with the 
plaintiff was with Kesar Ram for the sale of the entire 16 annas 
in consideration for Rs.29,000. The sale has actually taken place 
of about ten anna share in favour of the Punjab Sugar Mills 
Company for a sum of Rs.24,000. Thus all the three material 
particulars are different. . 

It may be conceded that Sections 14 and 15 do not ° lay down 
the law of estoppel in pre-emption suits exhaustively and that 
the case though not falling under those Seetions may come 
within the purview of Section 115 of the Evidence Act, but there 
are no materials on the record which would show that the plaint? 
iff intended to convey to Kesar Ram the idea that if the circum- 
stances were changed he would not assert his right 8f pre-emption. 
The learned Subordinate Judge has pointed out that the purchase 
of the entire share was risky inasmuch as the share of a minor 
proprietor was also involved. Furthermore, the price also was a 
little higher. The plaintif might well have been reluçtant to 
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Cw purchase the share of the minor proprietor and take the risk 
1929 Or he might not have had ready money to pay Rs.29,000. When 
——, ‘the share of the minor was excluded and the price was reduced 
KoE ANa the plaintiff, if it was intended to estop him, should have been 
Co, Im. approached afresh and his refusal obtained. In the absence of 
such a course I am unable to hold that the plaintiff is estopped 
from asserting his right of pre-emption. 
The finding as regards the amount of consideration which is 
Sulaiman, J. challenged in the cross appeal must also be accepted. 

[His Lordship referred to evidence on this point. ] 

I would therefore affirm the finding of the court below on 
this point and dismiss both the appeal and the cross objection. 

Pullan, J. Putian, J.—As I am in general agreement with the judg- 
ment just pronounced I only think it necessary to add a few obser- 
vations as to the interpretation of Section 8, Sub-clause (c) of the 
Agra Pre-emption Act. One of the questions which has to be 
decided in this appeal is what is the meaning of the words 
“purposes of a manufacturing industry ?” The lower court and 
the learned counsel for the appellant consider that the growing 
of sugarcane is one of the purposes of the industry of making 
sugar. In my opinion it iš not. Sugarcane growing is an ancillary 
industry of an entirely different nature carried on by agricul-- 
turists and not by manufacturers. The manufacturer of sugar 
is obliged in common with all other manufacturers to use raw 
material, but it is no part of his business as a manufacturer to 
grow that material any more than it is the part of the cotton 
miller to grow cotton or the flour miller to grow grain. The 

i purpose of a manufacturing industry is the object which the 
industry sets out to attain. It has no reference to the materials 
which may be used in some form or another for the accomplishment 
of that result. This is particularly so in a case such as this where 
the raw materials are of an. agricultural nature. . 

A second question which arises is the meaning to be given to 
the word ‘ostensibly’ iù the last line of the Clause. I agree with 
my learned brother in holding that it is not necessary that the 
intention with which land is purchased should be entered in the 
sale deed,*but if the word ‘ostensibly’ is to have any meaning it 
would appear to me that the purchaser is bound in some way to 
let it be known why he intends to purchase the land, if he intends 
to take advantage of Section 8, Sub-clause (c). If the purchaser 

$ thas no means of knowing that the land is being purchased for the 
e purposes of a manufacturing industry he is severely handicapped. 
Beyənd this Ieam not prepared to go, as in the present case no 
doubt it may be reasonably said that where an absentee firm of 
sugar manufacturers buys land close to the factory, they have 
probably done so for some purpose connected with' the factory. 

By THE Court—We dismjss both the ,2ppeals with costs. 
Ap peals dismassed 
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BHAGWAN PRASAD (Defendant) 
snssaa 
MADAN MURARI LAL anp oTHers (Plaintiffs)* 
Civil Procedure Code (V of 1908), Or. 17, R. 2 and Or. 9, R. 8— 
Party represented in Court by pleader—Order of dismissal for 
default illegal—Sec. 151° and Or. 47—Court’s power to rectify 
mistake. 

‘Where on the adjourned date of hearing the senior vakil 
engaged did not turn up in time and the junior vakil stated that 
his client had gone to fetch the senior vakil and he himself 
could not produce the evidence and thereupon the Subordinate 
Judge dismissed the suit under Or. 9, R. 8, but on an application 
for restoration, the court rectified its mistake and restored the 
case, Held, that the court had jurisdiction to rectify its mistake 
and even under Or. 47, it could have set aside its own order. 
If Or. 47 did not apply, then the court would have inherent 
jurisdiction to restore the case if it thought that such restora- 
tion was necessary for the ends of justice. 

Civ Revision from an order of Basu Karisuna Das, 
Subordinate Judge of Ghazipur. 

Uma Shankar Bajpai and Kamla Kant Varma for the apple 
cant. 

Narain Prasad Asthana for the opposite parties. 


The judgment of the Court was delivered by 

SULAIMAN, J.—This is a defendant’s application in revision 
from an order restoring a case. It is not necessary to consider the 
preliminary objection raised on behalf of the respondents as we are 
satisfied that on the merits this revision must fail. On the ad- 
journed date of hearing, the senior vakil engaged did not turn up 
iñ time, and the junior vakil for the plaintiffs stated that his client 
had gone ‘to fetch the senior vakil and he himself could not pro- 
duce the evidence. The learned Subordinate Judge thought that 
this was a case of non-appearance on the part of the plaintiffs, 
and dismissed the suit under Order 9, Rule 8. That this was an 
error is now conceded by the advocate for the applicant. Under 
Order 17, Rule 2, as amended by this High Court, no party is to be 
deemed to have failed to appear, if he is either pyesent or is repre- 
sented in court by any pleader, though engaged only for the purpose 


of making applications. As the junior vakil was present in court; 


there was no default in appearance, ‘and the léarned Judge should 
not have dismissed the suit for default of appearanae. . 
When an application for restoration was made, the learned 
Judge rectified his mistake and restored the case. It is rightly 
contended before us that the court below should not have pro- 
ceeaed under Order p- as “the provisions in that order were not 
*Civ. Rev. 68 of 1928 
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applicable; but it cannot be doubted that the court had jurisdiction 
to rectify its own mistake. Even under Order 47, the court could 
have set aside its own order, because there was a mistake and error 
apparent on the face of the record. ‘The court, however, has not 
proceeded under Order 47, but under Section 151 of the Code of 
Civil Procedure. If Order 47 did not apply, then the court would 
certainly have inherent jurisdiction to restore the case if it thought 
that such restoration was necessary for the ends of justice. 

The court below was satisfied that it was necessary for the 
ends of justice that-it should intervene. We, therefore, should 
not interfere in this case. The application is accordingly dismissed. 
We direct that the parties should bear their own costs. 

Application dismissed 


AJAIB (Defendant) 
_ VETSUS 

NOOR KHAN AND OTHERS (Plaintiff)* 

Agra Tenancy Act (II of 1901), Sec. 22—Devolution of inheritance 
under—Occupancy tenancy, division of, under compromise among 
joint tenants without zamindar’s consent—Effect of—tIntegrity of. 
holding not broken. 

When the joint tenants of an occupancy holding by their 
common consent divide their holding, this has not the legal 
effect of creating separate holdings so as to affect the integrity 
of the original holding and notwithstanding the division, the 
joint tenancy continues with the incidents of survivorship, subject 
only to such devolution by inheritance as is possessed by Sec. 22 
of the Tenancy Act. 

APPEAL under Section 10 of the Letters Patent, from a 
judgment of the Hon’sBte Mr. JUSTICE ASHWORTH. 

Akhtar Husain Khan for the appellant. ' 

S. D. Sinha for the respondents. a 

The judgment of the Court was delivered by 

SEN, J.—This is an appeal by the defendant in a suit for re- 
covery of possession of four plots of land and Rs.156 as mesne 
profits. o ; 

Nur Khan, Ismail Khan and Mustaqim, the three plaintiffs and 
one Wazira weregthe joint occupancy tenants of a certain holding 
which included the four plots in dispute. By a mutual partition, 


- *the four plots were allotted by the plaintiffs to Wazira, and 


Wazira was in cultivatory possession of the same. Wazira died 
six syears befere suit leaving a grand-son Sikandar. Sikandar 
died a month after Wazira. Mst. Ajaib, the defendant, is now 
in possession of this property. She applied to the revenue court for 
the entry of her name in the rent roll and her name was recorded 


; *L. P. A. 409 of 1926, 
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with the consent of the plaintiffs. The plaintiffs are no longer 
desirous that the name of Mst. Ajaib should continue to remain 
recorded in the jamabandi and appliéd for the removal of her 
name from the revenue record. ‘The application was rejected by 

the revenue court and -the plaintiffs were referred to a civil suit. 
- The suit was resisted upon the ground that the four:plots in dispute 
` constituted the occupancy holding of Wazira and that upon the 
death of Wazira and:his grand-son Sikandar, no title accrued to 
the plaintiffs under the law of succession under Section 22 of the 
Agra Tenancy Act (Act II of 1901). ‘Thé defendant also con- 
tended that under a compromise entered into between the parties, 
the defendant was put into possession of -this-property and the 
plaintiffs were not competent to ‘go behind the compromise. The 
court of first instance overruled the pleas taken in defence and 
decreed the plaintiffs’ suit. The lower appellate court reversed 
the decision and dismissed -the plaintiffs’ suit on the grounds that 
the plots in question had been allotted on partition by the plaintiffs 
to Wazira, that under Section 22 of the Agra Tenancy Act the 
plaintiffs were no heirs either to.Wazira or to his grand-son 
Sikandar, that the plaintiffs had allowed the defendant to remain 
in possession of this property under a compromise and that the 
compromise did not operate as an estoppel but it would be in- 
equitable to allow the plaintiffs to go behind the compromise. On 
second appeal a learned Judge of this Court has reversed the 
decision of the lower appellate court and restored that of the 
trial court. We are satisfied that the judgment under appeal 
is a correct judgment and ought not to be interfered with. 

The partition effected between the plaintiffs and Wazira 
was merely for facility or convenience in the matter of cultivation. 
The occupancy tenants by mutual agreement could not create 
a division or partition of an occupancy holding without the 
consent of the zamindar. Notwithstanding the partition, the 
liability. of the plaintiffs for the rent of the entire holding in- 
cluding the rent of the four plots in dispute continued. Upon 
the death of Wazira or Sikandar, the plaintiffs became the sole 
tenants of this property by rule of survivorship. 

‘There could be no severance of the holding without the 
consent of the land-holder. It would not bé said that as an 
effect of the partition the four plots in dispute became a separate 
holding in the hand of Wazira with a separate engagement for 
payment of rent to the landlord. When-the- joing tenants gf an 
occupancy holding by their common consent divid their holding, 
this has not the legal effect of creating separate holdings so as to 
affect the integrity of the original holding and notwithstanding 
the division, the joint temancy continues with the incidents of 
suryivorship—subject only`to such devolution by inheritance as is 
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possessed by Section 22 of the Tenancy` Act. 

The defendant Mst. Ajaib was not an heir to Sikandar under 
Section 22 of the Agra Tenancy Act. 

The compromise relied upon by the defendant did not confer 
any title upon her as an occupancy tenant under the law. The 
plaintiffs were not competent without the consent of the zamindar 
to carve out a fresh occupancy tenure as regards a portion of the 
original holding in favour of Mst. Ajaib. Under the compromise 
the defendant obtained only a permissible possession of- the pro- 
perty. The position of the defendant was no more than that. of 
a licensee and the plaintifis were competent to revoke the 
licence. In view of these facts, we are of opinion that the 
judgment appealed against is correct and ought to be affirmed. 
We dismiss this appeal with costs. 

l Appeal dismissed 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
(Defendant) 
versus 
BHAGWAN PRASAD and ANOTHER (Plaintiffs)* 

Land Acquisition Act (I of 1894), Secs. 9, 11, 12 and 18—Date 
of award”—What constitutes—Reference made by Collector on 
application of owner—Period of limitation for making application 
—Cour? not authorised to go behind reference or investigate the 
plea of limitation when reference has been made. 

Having made a reference under the Land Acquisition Act, 
it is not open to the Collector or the Secretary of State to say 
that the reference was wrongly made although the ground for 
saying so may be that the application by the owner was belated. 
The ‘Court’ does not sit on appeal over the Collector and the 
Act does not give any authority to the ‘Court’, either in express 
term or by implication, to go behind the reference ‘and to see 
whether the Collector acted rightly or wrongly. It is the 
province of the Collector alone to decide for himself whether _ 
he should make the reference or refuse to do so. Ezra v. Secretary — 
of State for India, I. L. R. 32 Cal. 605=2 A. L. J. R. 771, 
Government v. Nanu Kothare, I. L. R. 30 Bom. 275 and 
Mahananda Pal v. The Secretary of State for India in Council, 
24 C. W. N. 716 referred to. Sukhbir Singh v. Secretary of 
State for India, 97 I. C. 566 distinguished. 


a [Per MuxerJI, J——The legislature meant the date of the 


filing of the "award to be the date contemplated in Cl. (b), 

e Sub-sectipn (2)- of Section 18. ` Kooverbai Sorabji Manekji v. The 
“Assistant Collector, Surat, 59 I. C. 429 followed.) 

[Per Niamatutiau, J.—The date of the award is the date 

on which the Collector awards to the claimantethe compensation 

for the land acquired under the, Act and not the date on 
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which the award is filed. Į f Civiu 
The award made by the Collector was dated June 15, 1923 abe: 
but-it was not known when it was filed. Although notices Lida 
were ordered to be issued on October 30, 1923, they were served Secrerary 
on the owners on January 18 and 23, 1924, respectively. On OF 
an application made to Collector within six weeks of the service  5T4™™ 
a reference was made but a preliminary objection was taken by Bracwag 
Collector that it was time-barred. The Subordinate Judge, Prasan 
however, being of opinion that it was not open to him to go 
behind the reference and to see whether it was made in pursu- 
‘ance of a belated application, investigated the case and decided 
the amount payable to the owners. Held, that the lower court’s 
decision was entirely right and that the application for reference 
was within time. 
FST APPEAL from a decree of Basu Govinp SARUP 
Maruour, Subordinate Judge of Mirzapur. 
-Uma Shankar Bajpai for the appellant. 
Narmadeshwar Upadhiya for the respondents. 
` The following judgments were delivered: — 
MUKERJI, J.—This is an appeal by the Secretary of State for Mukerji, J. 
India: in Council and arises out of a decree of the learned Sub- 
ordinate Judge of Mirzapur acting as the ‘court’ within the 
meaning of: Clause (d), Section 3 of the Tand Acquisition Act, 
1884. 
-The plea in appeal is that the P AN by the Collector 
was made on a belated application of the respondents and the refer- 
ence should have been thrown out by- the earned Subordinate 
“Judge. 
The facts briefly are as hiwe :—The award made by the 
Collector in the case bears the date, June 15, 1923. It could 
not be traced—that at any rate is my reading of the judgment of 
the court below and the learned Government Advocate has not 
been able to state the date—when the award was actually filed 
in the office of the Collector. Notices were ordered to be issued, 
by the Collector, to the two-owners on October 30, 1923. They 
were actually served on Bhagwan Prasad-on January 18, 1924, 
and on Mst. Anandi Kunwar on January 23, 1924. The owners 
applied for a reference being made to the Collector, within six 
weeks of the service of notice on them. A reference was accord- 
ingly made. A preliminary objection was taken on behalf of 
the Collector that the reference was time-barred. ‘The learned ` 
Judge refused ‘to entertain the plea of limitation raised by the 
present respondent and held that’ it was not gpen to -him to 
consider- whether the reference was barred by time and he in- 
vestigated the case and decided what ‘was. the amount, payable to 
the owners. ° y 
As I have already stated, the „plea on behalf of the appellant 
` is that the reference'should have been thrown out by the learned 
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5 
Judge as barred by time. . 

On behalf of the respondents it has been urged firstly, that 
the learned Judge was right in holding that he could not throw 
out the reference and that, in any case, the reference was within 
time. 
It will be noticed that under Section 18 of the Land Acquisi- 
tion Act, an application by a person who has not accepted the 
award to make a reference to the court must be made within a 
specified period. This period, in the case of the owners who were 
not present when the award was made, is 

within six weeks of the receipt of the notice .... or within 

six months from the date of the Collector’s award, whichever 

period shall first expire. 
It is clear that the maximum period allowed for making a petition 
to the Collector is six months from the “date of the award”. This 
maximum period is liable to be cut short, if there is a service of 
notice by the Collector, concerning the award, on a party in- 
terested in making the application. In the case of service, the 
time allowed is six weeks from the service, provided those six 
weeks do not go beyond the six months already mentioned, from 
the date of the award. 

“The contention of the learned Government Advocate is that 
the award having been made on June 15, 1923, the period of 
limitation for the application by the owners, expired on Decem- 
ber 15, 1923, and the mere fact that notice on them was not 
served till after the expiry of the limitation was immaterial. 


The first point that arises is whether the ‘court’ had any 
jurisdiction to review the proceedings of the Collector in making 
the reference. 

The scheme of the Land Acquisition Act has been considered’ 
by their Lordships of the Privy Council in Ezra v. Secretary of 
State for Indiat. This judgment and a consideration of all the 
sections of the Act will show that when the Government decides 
to acquire a piece of land, it is required to pay a price to the 
owner. ‘That price is investigated by the Collector on behalf 
of the Government and as its agent. In making the award, the 
Collector offers a certain price to the owners of the property. 
It is for the owners to decide whether they would accept the 
price or they woule require a judicial determination of the price 
by an independent authority, namely, the court (vide Section 12 
afid Section 18). On receipt of an application “by any person 
interested who has not accepted the award” the Collector is to 
decide for himself whether he would make a reference to the 
court (vide Section 18). If he decides that he would make a 
reference, he has to proceed in the manner laid’ dowy in Section 19 
of the Act. When the reference has been made, it would’ be the 
‘court’s’ duty to issue notice, after fixing a date for determina- 

1, L'R. 32 Cal. 605 at 628=2 A. L. J. R. 771 z 
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tion of the objections taken by the applicant before the Collector. 
In certain circumstances a notice will have to be given to the 
Collector also (vide Section 20). It will be noticed that neither 
Sections 18 to 20 nor any other provision of the Land Acquisition 
Act anywhere state that the court is entitled to go behind the 
_teference and to see whether the Collector acted or not: properly 
in referring the matter to the court. The court is required to 
decide the grounds on which the applicant objects to the award; 
(see Section 18 (2). 


If we remember the scheme of the Act as declared by their 
Lordships of the Privy Council in Ezra’s case already quoted, the 
Collector is the agent or mouthpiece of the Government. After 
the notification as to ‘acquisition has issued, it is for him to assess 
the value and offer. it to the owner of the land. If the owner 
does not accept the offer and requires the Collector to. make a 
reference to the ‘court’ for a judicial determination of the value 
‘of the land, the Collector has to see if, in the circumstances 
of the case, it is his duty as laid down in Section 18 of the Act, 
to make a reference. If the application is beyond time, the 
Collector need not make a reference. For the purpose of deter- 
mination as to -whether the application is within :time, the 
Collector has to consider the facts.and to come to a decision. If 
he decides that the application is within time and otherwise in 
order, he will make a reference. It is entirely for him and him 
alone to decide whether he will make a reference. -When he 
makes_the reference, he makes it on behalf of the Government. 
Having made the reference, in my opinion, it is not open to the 
Collector or for:the matter of that, the Secretary of State, to 
say that the reference was wrongly made, although the ground for 
saying so may be that the application by the owner was belated. 
The ‘court’ does not sit on appeal over the Collector and the 
Land Acquisition Act does not give any authority to the ‘court’, 


either in express term or by implication, to go behind the reférence, 


and to see whether the Collector acted rightly or wrongly. I 
am aware of the fact that sometimes the plea of limitation, as in 
this case, is taken on behalf of the Collector or the Searetary of 
State, but in my opinion, such a plea should not be allowed to be 


taken. 


No.case has been cited to us in which the question, now before 
us, may have been considered, viz., whether it is open to the” 
‘court’ to sit in appeal, as it were, over the act of the Collector. 
No doubt, in the matter of Government v. Namı Kothareé it 
was held that where the Collector made a reference,,on an 
application to him made beyond time, the reference. was ultra 
vires of the Collector and the owner’s objections could be dis- 
missed. With all respect, ‘I am anable to accept this view. , I 
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have already pointed’ out that to allow the Collector to plead 
limitation, fo his reference, would be to allow him to blow both 
hot and cold, to quote a homely phrase. The learned Judge in 
30 Bombay says at the top of p. 288, 
I am of opinion therefore that there was no substantial com- 
pliance by the claimants with the conditions for a reference 
-prescribed in Section 18 of the Act; that the Collector had no 
power to make the reference and that it is ultra vires. 
It was for the Collector and Collector alone to decide whether he 
should make a reference and the ‘court’ had no authority under 
the Act to throw out the reference on the objection of the very 
party making the reference. As regards the question of ultra vires, 
it cannot be denied that it is for the Collector and Collector alone 
to decide whether he would make the reference. Thus, the 
making of a reference is an act within the jurisdiction and 
authority of the Collector. No doubt, he has certain rules to 
guide him. If, after considering the rules and the application 
before him, he decides to make a reference the reference Cannot 
be questioned by the Court. The Collector may make a mistake 
in the use of his discretion, but he is entitled to decide rightly 
or wrongly. If he decides to make a reference, his act is within 
his jurisdiction, for he is entitled to act either way, i.e., either to 
make a reference or not to make a reference. In my opinion, 
therefore, the action of -the Collector cannot be said to be ultra 
vires. "The case in I. L. R. 30 Bom. 275 received but scant support 
from the Calcutta Judges in Mahananda Pal v. The Secretary of 
State for India in Council’. 

In Sukhbir Singh-v. Secretary of State for Indiat two learned” 
Judges of this Court held that a District Judge was entitled to 
adjudicate on a reference where the Collector had not been at all 
asked to make a reference and yet had made a reference on the 
assumption that a reference had been required. The appeal in 
this Court was on behalf of the owners themselves. THey, not 
having ever asked the Collector to make a reference, could, but 
with ill grace, say that the Judge was bound to hear the reference. 
The learned Judges did not consider what authority the District 
Judge (the court) had to consider the propriety of the Collector’s 
act which alone gives the Judge jurisdiction. This case is easily 
distinguishable. © 

I am of opinion that the decision of the Court below is 
‘entirely right, namely, it was not open to it to go behind the 
reference and to see whether the reference was made in pursuance 
of € belated application. 

The second point taken on behalf of the respondents is that 
as a matter of right interpretation of Section 18, the petition of 
the respondents, under that Section, before the Collector, was 


within time. e 
324 C. W. N. 716 193 I. C. 566 . 
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„The argument-is this. Under Clause (b) of Sub-section (2) 
of Section 18, the application las to be made within six months 
from the date of the award. I may remind here.that by the 


“Collector’s own default, -the issue of notice to the opposite 
. parties was -of ‘no advantage to them, for the service was’ made 
-after the alleged expiry of the period of limitation. To go back 


to the point. under discussion, his question is, what is the date of 
the Collector’s award ? Is the date when the award is made the 
‘date of the award or whether the date when.the award is filed 
before the Collector, the said date ?~-.Section 11 of the Act 
requires the Collector to make an award under his hand. It is 
significant that it does not make any mention of the date of 
making the award. In other words, the Section does not require 


the Collector to date the award. Section 12 requires that the 


award shall- be filed in the office: of the Collector and then 
provides that a notice would forthwith be issued to the persons 
interested. The notice is to issue only after the filing of the 
award. ‘Then, the question is whether the starting point of 
limitation ‘is the date of the making of the award or is the date of 
the filing of the award? As already mentioned, Clause (b) of 
Sub-section 2 of Section 18 is silent as to which would be the 
date of the Collector’s award. 

The Collector being an executivé officer has to move ‘issue 
his district. It is impossible to say at what place he would 
prepare his award. He may take time after making the enquiry 
or he may make private enquiries after a more or less public in- 
„vestigation as to the value has been made. In Ezra’s case their 
Lordships of the Privy Council pointed out that it was open to 
the Collector to hold private enquiries as to the value of the 
land. It is, therefore, impossible always to require the Collector 
to make his award at the head-quarters. The most important 
point therefore that the law considers is the filing of the award, 
When "the award is filed in the Collector’s office, it is open to 
inspection by any: member of the public, at least by the persons 
interested. If the limitation is to start, it ought to start from 
the date of the filing of the award and not from the making of 
‘it. The expression, “date of the award” being indeftnite, I am 


of opinion that the respondent is right in contending that the 


legislature meant the date of the filing of the award to be the date 
contemplated in Clause (b), Sub-section (2) of Section 18. 

This view finds support from the case of Kooverbai Sorabji 
Manekji v.. The Assistant Collector, Surat’. - * The head-note is as 
follows:*- _ 

An award sande by a Collector . . . . becomes ‘anal and kaio 
only when it is filed under Section 12 of the Land Acquisition 
Act, the mere signing of the award by the Collector does not 
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make it conclusive: Before filing an award, it is open to the 
Collector to destroy one which he has already signed and to 
substitute another in its place. 

As already stated before, the date of the filing of the award 
could not be traced. Evidently, the award was not filed im- 
mediately after it was made, for we find that the notices were not 
ordered to be issued till October 30, 1923. In the absence of 
any earlier date, we must take October 30, 1923 as the date of 
the filing-of the award and in that case, the applications of the 
respondents to the Collector to make the reference were within 
time. 

“In the result, the appeal fails and I would dismiss it with 
costs. 

NIAMATULLAH, J.—The facts are fully stated in the judg- 
ment of-the Hon’ble Mukerji, J. The award has the date “15th 
of June 1923” endorsed on it. It is not, however, known when 
it was announced, or ‘filed’ as required by Section 12 of the Land 
Acquisition Act, or, apart from the notice to be presently men- 
tioned, when it was communicated to the respondents, to whose 
land (acquired under the Act) it related. Notices were ordered 
by the Collector to be issued to the respondents on October 30, 
1923. They were served on Bhagwan Prasad and Mst. Anandi 
Kunwar, respondents, on January 18, 1924 and January 23, 1924, 
respectively. Being dissatisfied with the amount of compensation 
awarded to them, they appealed under Section 18 of the Land 
Acquisition Act, to the Collector for making a reference to the 
District Judge, on February 12, 1924 and March 4, 1924, res- 
pectively, i.e., within six weeks from the service of the notices on 


them but more than six months from June 15, 1923, the date © 


noted on the award. 

On the facts stated above, two contentions. have been put 
forward on behalf of the Secretary of State for India in Council, 
the appellant before us:— s 

(1) The applications made by the respondents demanding 
reference under Section 18 of the Land Acquisition 
Act were made to the Collector after the expiry of 
..® the limitation period prescribed therefor by Sec- 
tion 18(2) proviso, and as a consequence thereof. 
(2)-The reference made by the Collector was without 
jurisdiction and should not have been entertained by 
the learned District Judge, whose decree passed in 
proceedings which followed is bad in law. 
eProvisionseof the Land Acquisition Act immediately bearing 
on the questions raised by the aforesaid contentions are those 
contained in Sections 18 and 20 of that Ack The former 
requires a person interested, who has not ape the award, to 
apply to the Collector demanding a feferepce to the court for 
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Tahe determination of the amount of compensation. As regards the Crau 
period of limitation, the proviso to it lays down that the applica- {325 
tion for reference shall be made:— — 
(a) If the person making it was present or represented SECRETARY 
before the Collector at the time when he made his  srare 
award, within six weeks from the Collector’s award; v @ 
- (b) In other cases, within six weeks of the receipt of the BHASWAN 
notice from the Collector under Section 12, Sub-sec- 
tion (2), or within six months from ‘the date of  Nismat- 
the Collector’s award’, whichever period shall first meer Ds 
expire. 
As already mentioned, if the period of limitation applicable 
to the present case be taken to be six weeks from the receipt of 
notice, the application to the Collector was within time. But 
the section provides that the application should be made within 
six months from the date of the.Collector’s award, if it expired, 
first. If ‘the date of the Collector’s award’ be taken to be the 
date found endorsed on the award, the application made by the 
respondents under Section 18 were beyond limitation. The 
Collector did entertain the applications either ignoring the ques- f 
tion of limitation altogether, or holding, rightly or wrongly, 
that they had been presented before him within limitation. Sec- 
tion 20 of the same Act provides that the Court shall, on receipt 
of the referençe, cause a notice, specifying a day on which the 
Court will proceed to determine the objections and directing 
their appearance before the Court on that day, to be served on 
the applicants. Reading the two Sections together, I am clearly 
of opinion that the ‘Court’ has no alternative but to act on the 
reference made by the Collector. The provisions of Section 20 
are mandatory, and the Court has no power to scrutinise the 
regularity of the proceedings before the Collector or the correct- 
ness of the view taken by the Collector, of the question of limita- 
tion relating to the application which moved him to make the 
reference. It was the province of the Collector alone to decide 
for himself whether he should make the reference or refuse to 
do so. If he decides the question of limitation one way or the 
other, the Act does not allow an appeal against his decision to the 
- District Judge, the High Court or any other superior authority. 
If the’ Collector refuses to make a reference,eholding that the 
application made to him for such reference had been made beyond 
- the period of limitation prescribed, it is obvious that the aggrieved 
person, the owner whose land was acquired, could not have 
challenged his view before any tribunal. The Secfetary of State, ` 
likewise, cannot question its correctness, if on the question of 
limitation the Gollector’s view is adverse to him and if he makes 
a reference to the Court, The functions which the Collector 
performs under the Land Acquisition Act are administragive and 
"1500 
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not judicial (Ezra v. The Secretary of State for India’). I am, 
therefore, of opinion that the Court cannot go behind the 
reference to ascertain whether the applications in persuance of 
which it was made were within limitation or otherwise, and con- 
sequently into the question whether the Collector should or. 
should not have made the reference which he did. The reference 
having been made, a starting point is furnished to the Court, 
which must take proceedings as required by Section 20 of the 
Land Acquisition Act. 


Assuming it is permissible for the Court to decide the ques- 
tion of limitation in reference to the application made by the 
owner of the land acquired under Section 18 of the Act, I agree 
with my learned brother that ‘the date of the award’ has not been 
ascertained in this case. I am also of opinion that the expression 
‘the date of the award’ does not refer te the date endorsed on the 
document called award, as denoting the time when it was signed 
bythe Collector. The words “the Collector’s award” mean the 
act of the Collector awarding compensation. The word ‘award’ 
as it occurs in Section 18 is an abstract noun. The date of the 
award, therefore, is the date on which the Collector awards to 
the claimant the compensation for the land acquired under the 
Act. The Collector may sign his award in his private office 
where he might have prepared it; but that will not be the date 
when he ‘awards’ compensation. A certain amount of mutuality 
is implied in the act of awarding compensation to the person 
whose land has been acquired and who may accept it or refuse to 
do so. If the claimant is present before the Collector in person or 
is represented by an authorised agent when the award is made, 
ie. when the amount of compensation is declared to him, the 
law provides a reasonable period of six weeks (vide Clause (a) ). 
If he is not so present, the law provides a longer period of six 
months from the ‘date of the award’, i.e., the date orf which a 
formal declaration is made by the Collector of the amount of 
compensation and of the person to whom the same is payable. 
This period, however, is curtailed if the six weeks following a 
notice required by Section 12(2) expires before the expiry of the 
six months from ‘the date of the award’. Sections 9 and 11 of 
the Act make it incumbent on the Collector to fix a date for 
enquiry and the ‘making of the award’ of which date due notice 
aust be given to all persons interested in the proceedings. It 
follows that the foymal declaration of the amount awarded is to 


. be made on 4 date made known to claimant, who can, if he 


chooses, be present to receive the award; and if he puts in appear- 
ance, the law gives him only six weeks, as already stated, but if 
he does not, an indulgence is given to him in the*matter of limi- 


tation by giving the extended period of six months from the date 


the award is pronounced. It is*not too muth to expect that the 
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person interested should turn up within a reasonable time after 
the date fixed for the making of the award, if he does not choose 
to be present-on the date itself. With the utmost respect for my 
learned colleague, I am unable to agree with him that ‘the date of 
the award’ is the date on which it is filed in accordance with the 
provisions of Section 12 of the Land Acquisition Act. A com- 
parison of Sections 11 and 12 will show that the date of making 
an award is meant by the Act to be different from the date on 
which the award is to be filed. Section 18(2) proviso refers to 
the former. 

It was contended on behalf of the respondents that the date 
of the award is the date on which the amount of compensation 
awarded is communicated to the owner of the land. I am unable 
to accept this contention either. There is nothing in the Act 
which justifies this interpretation of the simple words ‘the date of 
the award’. 

The record, as it stands, does not show whether the Collector 
had fixed any date for the proceedings and the making of the 
award of which due notice might have been given under Sec- 
tion 9 of the Act, nor does it appear that ‘he made an award’ in 
the manner laid down by Section 11, which I take to imply that 
the Collector should formally declare the amount of compensa- 
tion and other incidental matters referred to in Section 11, such 
declaration being the culminating stage of the proceedings to be 
taken under that Section on the date fixed therefor. Under 
these circumstances, the appellant, the Secretary of State, has, in 
my opinion, failed to establish that the respondents made their 
applications under Section 18 of the Land Acquisition Act, after 
the expiry of the period of limitation prescribed for them. 

For the reasons stated above, I concur in dismissing the 
appeal with costs. 

By, PHE CourT.—This appeal is dismissed with costs. 

Appeal dismissed 
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IN RE AN ADVOCATE” 

Bar Council Rules, No. 1—Enrolment as advocate of Allahabad High 
Court—Qualifications—Practice in Chief Court, Benares State, does 
not qualify. A ° 

The applicant who was enrolled as a pleader in the Allahabad 
District Court for the year 1923 and had been practising sinc® 
then in the Courts of the Benares State, applied for enrolment as 
an advocate of the Allahabad High Court on éhe ground, that 
the Benares State Chief Court was almost equivalent to a “High 
Court”. The Bar Council raised an objection to enrolment and 
urged tha the Chief Court of Benares State was not a “High 
Court” and the applicant could not be treated as having 

*Civil Misc. %63 of 1929 . 


Civi 





1929 





SECRETARY 


’' o 
BHAGWAN 
Prasan 
Niamat- 
ullah, J. 


Crvi 


1929 


od 


October 15 





SULAIMAN, 


J. 


KENDALL, J. 


bunad 


Civil 

1929 
IN RE AN 
ADVOCATE 


5 


1196 HIGH COURT [1929] 


practised in any High Court and was consequently not entitled 
to enrolment. Held, upholding the objection raised by the Bar 
Council, that the applicant, having not practised in any Court 
subordinate to the Allahabad High Court, nor having under- 
gone the requisite training, was not entitled to enrolment. 

The parties were not represented in Court. 

The Court delivered the following judgment:— 

Mr. Anandi Prasad-who was enrolled as a pleader in the 
Allahabad District Court for the year 1923 has been practising 
since then in the courts of the Benares State and now applies to 
be enrolled as an Advocate of this High Court. His ground is 
that the Benares State Chief Court is almost equivalent to a High 
Court. 

The Bar Council has raised an objection on the ground that 
the Chief Court of the Benares State is not a High Court and 
Mr. Anandi Prasad cannot be treated as having practised in any 
High Court and is therefore not entitled to be enrolled as an 


' Advocate of this High Court. 
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In our opinion the objection raised is sound. Under Bar 
Council Rule No. 1 an applicant must either have practised in 
one or more of the courts subordinate to this High Court for a 
period of not less than one year, or undergone training in the 
chambers of a senior member whose name appears on a list approved 
by this High Court, or he must be an advocate of any other 
“High Court” of not less than two years standing. It is quite 
clear that Mr. Anandi Prasad has not been practising in any court 
subordinate to this High Court nor has he undergone the requisite 
training. It is equally clear that the Benares State Chief Court 
cannot be recognized as a Chartered High Court which is 
referred to in the Rules and his practice in such court cannot be 
counted. The application is accordingly rejected. 


HAKIM SAIYAD ABDULLAH (Plaintiff). 


versus 
SAIYAD AHMAD anp oTHers (Defendants) * 
Specific Rélief Act (I of 1877), Sec. 23(b)—Provisions of—Contract 
of sale—Benefit of-—Whether can be assigned—Suit for specific 
performance of contract—Two agreements—Priority in law, ques- 
tion of, determination of. 


The benefit of a contract of sale can be assigned. It is no 
doubt open tothe parties to a contract of sale to agree that the 

e interest @f either party thereto shall not be transferable, and if 
there is such an agreement between the parties, it will not be 
open to either party to that contract to assign his interest under 
the same but in the absence of any such agreem@nt the benefit of 
such a contract can be assigned. eChinna Muniswami Nayudu 

e *S. A. 8f1 of 1926 + 
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‘v. Sagalaguna Nayudu, 1. L. R. 49 Mad. 387 referred to.  - 

. Where before entering into a contract with plaintiff to sell 

his 1 anna 7 ganda and odd share to him for a certain sum, 
_ defendant 1 had agreed to sell his entire share to.defendant 3 

and plaintiff had knowledge ,of. that agreement, Held, that, as 
_ such, the agreement with defendant 3 had priority in law over 

the agreement’ with ‘plaintiff. The mere fact that eventually 


defendant 3 purchased'a lesser share than the share originally — 


agreed to be sold to him and for consideration different from the 
consideration originally agreed, did not disentitle ‘him to take 
advantage ‘of his agreement. The plaintiff’s suit for specific 
performance of: contract must, therefore, -fail with respect to 
the share purchased by. defendant. 3. 
- Held, further, that inasmuch as‘ defendant’s contention in 
the courts below that defendant 2, who had been joined by 
defendant 3 as a purchaser,:.was also'a party to the contract 
entered with ‘defendant 3 had failed and that inasmuch as it 
was not open to defendants to put forward a case of assignment 
for the first time in second appeal, defendant 2 could not claim 
the benefit of the contract with defendant 3 and as such the 
` plaintiff was entitled to enforce his agreement as against defend- 
ant’ 2’ provided the ‘latter had notice of that agreement. 

SECOND APPEAL from a decree’ of Basu Hart Har Lat, 
District Judge of Azamgarh, confirming a decree of BABU KRISHNA 
„Das, Additional Subordinate Judge of Azamgarh. 

Peary Lal Banerji and Mushtaq Abmad for the appellant. 

Narain Prasad 'Asthana for the respondents. 

The judgment of the Court was delivered by 

IgpaL AHMaD, J.—This is a plaintiff’s appeal and arises out 
of a suit for specific performance of a’ contract of sale, and for 
a declaration that thé ‘sale deed, ‘dated January 12, 1925 executed 
by’ defendant No. 1 in favour of defendants Nos. 2 and 3 is null 
and void -as against the plaintiff. : 

The: plaintiff’s: case was that defendant’ No. 1 contracted to 
sell his 1 anna 7 ganda and odd share in mauza Dharamsipur to the 
plaintiff for a sum of Rs.1,925 and, on receipt of Rs.99 by way of 
earnest money, on’ December 26; 1924, executed an agreement 
embodying the terms of the contract and promised «to execute 
the sale deed on ‘January 5, 1925, but’ notwithstanding the said 
contract, defendant No. 1 sold 171% gandas spare to defendants 
2 and 3 for a sum of Rs.2,700 on January 12, 1925. 

_ The suit was contested by all the defendants. The case putt 
forward by the defendants was that, ‘prick to the agreement 
alleged by the plaintiff, defendant No. 1 had ong November 17, 
1924 agreed to sell his 1 anna 7 ganda and odd share to defendants 
2 and’3, and that’ the ‘plaintiff had“knowledge of the said agree- 
ment. The def€ndants alleged that the sale of ‘January 12, 1925 was 
in pursuance of the agreement, dated November 17, 1924, that 
was. pridt in date to’ the agreement’ alleged by the plaintiff, and, 
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as such, the plaintiff was not competent to assail the validity of 
the sale deed in favour of defendants 2 and 3. Defendant No. 1 
also pleaded that the plaintiff had induced defendant No. 1 to 
enter into the contract of sale by the exercise of fraud and as 
such the plaintiff is not entitled to a decree even with respect to 
the 10 gandas share that remained with.defendant No. 1 and was 
not included in the sale deed executed by him in favour of 
defendants 2 and 3. 

The claim with respect to 10 ganda share has been decreed 
by the courts below, and there is no controversy about the same 
in the present appeal. 

Both the courts below have agreed in dismissing the plaintiff’s 
suit with respect to 1714 gandas share that was sold to defendants 
2 and 3 by means of the sale deed dated January 12, 1925. By 
this appeal the plaintiff assails the validity of the decrees of the 
courts below with respect to the said share. 

In order to appreciate the question of law that has been 
raised before us it'is necessary to state certain facts. 

On December 1, 1925 defendant No..1 sent a notice to the 
plaintiff informing him that he had entered into a contract with 
Mukh Ram Singh, defendant No. 3, to sell his 1 anna 74% ganda 
share to him for a sum of Rs.3,500 and asked him to reply if 
he was willing to purchase the said share. The plaintiff sent a 
reply to this notice to defendant No. 1 on December 5, 1925. 
We are not concerned with the contents of the letter sent by the 
plaintiff to defendant No. 1. 

In view of this correspondence that passed between plaintiff 
and defendant No. 1 and other evidence in the case, the courts 
below have come to the conclusion that defendant No. 1 entered 
into a contract with defendant No. 3 to sell his 1 anna 71⁄2 ganda 
share in November, 1924 and that the plaintiff was fully aware 
of that agreement when he entered into the contract of sale on 
December 26, 1924. 

It was maintained by the defendants that by the contract 
of November, 1924 defendant No. 1 had agreed to sell his share 
to both Mghabir and Mukh Ram Singh, defendants 2 and 3, and 
as the contract with these defendants was prior in date to the 
contract of sale entered into between the plaintiff arid defendant 
No. 1, the sale dee€, dated January 12, 1925 could not be assailed 
by the plaintiff. 

The courts below have not accepted the contention of the 
defendants that, by the contract of November, 1924, defendant 
No. 1 agreed to sell his share both to Mukh Ram Singh and 
Mahabir, and the judgments of those courts proceed on the 
assumption that that contract was between the plaintiff and 
Mukh Ram Singh ‘and that Mahabir was no party to the said 
contracte But the courts below have heldsthat the mere fact 
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that the.sale was settled primarily with Mukh Ram Singh alone 


and that he joined with him another purchaser and purchased a 
lesser share than the share agreed to be sold to him does not 
entitle the plaintiff to assail the validity of the sale deed and to 
claim enforcement of the agreement, dated: December 26, 1924 
as against defendants 2 and 3. 

In appeal before us it is argued by the learned advocate for 
the plaintiff-appellant that the sale deed dated January 12, 1925 
must be deemed to, have been executed in accordance with a 
newly substituted agreement different from the agreement of 
November 17, 1924, and that. the defendants must be deemed to 
have abandoned that agreement and it is no longer open to them 
to put forward that agreement as having priority over the agree- 
ment, dated December 26, 1924. It is pointed out that the sale 
deed dated January 12, 1925 differs in material particulars from 
the agreement dated November 17, 1924 set up by the defendants 
and it is argued that there is no escape from the conclusion that the 
sale in favour of defendants 2 and 3 was not carried out in 
pursuance of and in conformity with the agreement of November, 
1924. It is urged that the defendants having given a go-by to 
the agreement of November; 1924, the plaintiff is entitled to a 
decree for specific performance of the agreement, dated 
December 26, 1924. 


The learned advocate for the defendant-respondents supports 
the decree of the courts below on the ground that a contract of 
sale may be assigned and the assignee can enforce specific per- 
formance of it, and that it must be deemed that when Mukh 
Ram Singh joined Mahabir with him’ as a purchaser, he did no 
more than assign his rights under the agreement of November, 
_ 1924 to Mahabir to the extent of the share sold to him. He 
maintains that the mere fact that the sale to defendants 2 and 3 
was of, æ lesser share than the share originally agreed to be sold, 
and that. the consideration was not the consideration originally 
agreed upon, does not disentitle the defendants to plead the agree- 
ment of November, 1924 in bar of the plaintiff’s claim. ' 

As has already been stated the sale deed dated January 12, 
1925 is with respect to 1744 gandas share. There is no specification 
of the shares purchased by Mukh Ram and Mahabir in the sale 
deed, and in the absence of such specification,4n view of Section 
45 of the Transfer of Property Act, it must be held that both 
Mukh Ram: and Mahabir purchased 172 gapdas in equal shares, 
in other words, the share purchased by each was 834 gandas. 

With respect to:834 ganda share purchased by Mukh*Ram 
Singh we are in agreement with the court below that the plaintiff 
is not entitledgto succeed. Before entering into a contract with 
the plaintiff, defendant No. 1 had agreed to sell his entire share 
to Mukh Ram Singh; and the plaintiff. had knowledge, of that 
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agreement and, as such, the agreement with Mukh Ram Singh 
had priority in law over the agreement with the plaintiff. The 
mere fact that eventually Mukh Ram Singh purchased a lesser 
share than the share originally agreed to be sold to him and for 
consideration different from the consideration originally agreed, 
does not disentitle him to take advantage of the agreement of 
November, 1924. It cannot be denied that Mukh Ram Singh, 


‘on the fact found, would have been entitled to claim specific 


performance of the contract of November, 1924. In other words, 


he could insist on the sale of the entire 1 anna 74% gandas share’ 


to him. That being so, he was fully competent to waive his 
right with respect to a portion of that share and by mutual agree- 
ment with defendant No. 1 to agree to purchase the lesser share. 
Equally so it was open to defendant No. 1 and to Mukh Ram 
Singh to vary the terms of the agreement of November, 1924 as 
regards consideration. The decisive factor in such cases must be 
the priority in date of the agreement and not the terms of that 
agreement. In our judgment the purchase of 834 gandas by 
Mukh Ram Singh must be deemed to be in pursuance of the 
agreement of November, 1924 and the plaintiff’s suit with respect 
to that share must fail. 


Now we pass to a consideration of the question whether or 
not the plaintiff is entitled to relief with respect to the share 
purchased by Mahabir. It is provided by Section 23(6) of the 
Specific Relief Act that a contract, in which the learning, skill, 
solvency or any personal quality of a party thereto is not a 
material ingredient, and which does not provide that the interest 
of a party under the same’shall not be assigned, can be enforced 
by the representative-in-interest of any party to the contract. It 


is clear that in a contract of sale the learning, skill etc., of a, 


party thereto is not a material ingredient. The material in- 
gredients in such a contract are the property to be sold and the 
consideration therefor. It, therefore, follows that a contract for 


- sale can be enforced by the representative-in-interest of a party to 


that contract. In other words the benefit of a contract of sale 
can be assigned. ‘The general rule is that the benefit of contract 
may be assigned in equity and the assignee is entitled to enforce 
specific performance of it. No doubt there are statutory excep- 
tions to this ruleebut a contract of sale is within the rule and 
got within the exceptions. It is no doubt open to the parties to 
a contract of sale to,agree that the interest of either party thereto 
shall not be transferable, and if there is such an agreement 
between the p&rties, it will not be open to either party to that 
contract to assign his interest under the same but in the absence 
of any such agreement the benefit of such a cgntract can be 
assigned; vide Fry on Specific Performance, Sixth Edition, para- 
graph 222 and Chinna Mumiswami Nayudu v. Sagalaguna 
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Nayudu'. 

But we are unable to agree with the learned. advocate 
for -the respondents that Mukh Ram Singh must be deemed to 
have -assigned the benefit of the contract of November, 1924 in 
favour of Mahabir to the extent of the share purchased by him. 
The case of assignment was not put forward in the written 
statement. In both the courts below it was maintained by the 
defendants that Mahabir was a party to the contract of Novem- 
ber, 1924. This‘contention of the defendants has failed. In 
our judgment it is not open to the defendants to put forward 
a case of assignment for the first time in second appeal. It must, 
therefore, be held that it is not open to Mahabir to claim the 
benefit of the contract of Novémber, 1924 and as such the plaint- 
iff is entitled to enforce the agreement dated December 26, 1924 
as against Mahabir provided Mahabir had notice of that agree- 
ment. Neither of the courts below have tried the question 
whether or not Mahabir was aware of the agreement with the 
plaintiff and indeed no issue on the point was framed by the 
trial court. i í 

In order to decide this appeal we must have a finding from 
the lower appellate court on the following point:— i 

Is Mahabir a transferee for value in good faith without notice 
of the contract, dated December 26, 1924. 

Parties will be allowed to adduce evidence on the point. 
On receipt of the finding the usual ten days will be allowed for 
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SRI THAKURJI MAHARAJ ann orHers (Plaintiffs) 
versus : 
- KAMTA PRASAD ann oruerrs (Defeñdants)* 

Specific® Relief Act (I of 1877), Sec.°42—Suit by idols through two 
persons interested in maintenance of worship, for declaration of right 
to dedicated property-——Maintainability of—Civil Procedure Code 
(V of 1908),.Sec. 92—Provisions of. . — 

Two Hindus who were interested in the maintengnce of the 
worship of idols in a particular temple, sued, in the name of the 
said idols, for a declaration that the idols were owners of the 
property alleged to have been dedicated by@A and B (ancestors 
of defendants) several of whom repudiated the endowment and 
all of whom were recorded as proprietors. One of the defendants 
also sought sale of the share of some of the defendants in 
execution of her decree. The Subordinate Judge who dismissed 
the suit held that the endowment had been established, that 
plaintiffs were entitled to sue, that’ A and B were not com- 
petent td’ dedicate the property and that the dedication was not 
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given effect to. Held, in first appeal, that the suit must fail on 
the ground that it was barred by Sec. 42 of the Specific Relief 
Act (per MUKERJI, J.). ` 

[Per NiaMaTULLAH, J.—The suit was not barred by the 
proviso in Sec. 42 ofthe Specific Relief Act, which applies to 
cases where at the date of suit the plaintiff was able to obtain 
consequential relief and not in cases where, by taking certain 
other proceedings, the plaintiff will, in future, be in a position 
to seek such relief. The suit, however, must be dismissed on 
the ground that the circumstances of the case did not warrant 
the court in the exercise of its discretion, to grant the declaration 
prayed for. The plaintiffs could effectively enforce their. rights 
by obtaining appointment of a trustee under Sec. 92 of the Civil 
Procedure Code. 

Where a suit is brought by a person other than the shebait, 
in his own name or in the name of the idol, it will depend on 
the circumstances and the alleged cause of action whether the 
plaintiff is competent to sue for the relief claimed. It is however 
not permissible for a person other than the shebait to claim 
possession and management of the endowed property, which exclu- 
sively belonged,to a properly constituted shebait. Jagindra Nath 
Ray v. Hemanta Kumari Debi, 1. L. R. 32 Cal. 129, Ranga 
Charya v. Guru Reoti Raman Acharya, [1929] A. L. J. R. 229, 
Veeramachaneni Ramaswamy v. Soma Pitchayya, I. L. R. 43 
Mad. 410 and Dhadphale v. Gurav, I. L: R. 6 Bom. 122 
referred to.] 


First APPEAL from a decree of Mautvi SYED IFTIKHAR 
Husain, Subordinate Judge of Budaun. 

Rama Kant Malaviya for the appellants. 

Kailas Nath Katju and Gopi Nath Kunzru for the respondents. 

The following judgments were delivered:— 

Mukerji, J.—This is an appeal by two idols Sri Thakurji. 
Maharaj and Sri Mahadeoji Maharaj through two of three persons 
who originally instituted the suit on behalf of the two idols. The 
court below found that the third plaintiff, Sri Ram, had not 
signed the plaint and thought that, on that account, he could not 
maintain the suit. Sri Ram had been made a pro forma res- 
pondent in the appeal. 

The plaintiffs’ case was as follows. The two sons of Saheb 
Rai (see geneological table at page 3 of the printed record) namely, 
Baldeo Prasad and Har Dayal, created a -waqf in favour of the 
two idols and, for the purposes of their worship and certain 
charitable purposes and for the performance of Ramlila, endowed 
the property in village Hasanpur Huryai. This was on Septem- 
ber 10, 1866. On the death of the dedicators, his descendants, 
who were the defendants in the suit, carried on the objects of 
the trust, although they got their own names s€corded in the 
village papers as the proprietors of the property endowed. During 
the last ssettlement, these descendants of the dedicators did. not 
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admit the existence of the waqf. Shortly before the institution 
of the suit the defendant No. 6, Mst. Mehda, having obtained a 
decree for money against some of the other defendants, proceeded 
to attach and to bring to sale a part of the waqf property, as the 
private property of her judgment-debtors. The two persons, 
Mul Chand and’ Mata Din, who belonged to the same caste as 
the dedicators, brought the suit on behalf of the idols to obtain 
a declaration that the idols are the owners of the property, that 
the profits arising out of the property are meant to be spent over 
charitable objects, Ramlila etc. and that the property is not 
liable to be attached and sold in execution of the decree. 

The defendants contested the suit, but some of them, later 
on, by a petition made in the court below, admitted the correct- 
ness of the claim. The contésting defendants pleaded, inter alia, 
that Mul Chand and Mata Din (as also Sri Ram) had no connec- 
tion with the trust property, (which the plaintiffs described as a 
private trust) and were, therefore, incompetent to maintain the 
suit, that the trust was of a public nature, that the.suit was barred 
by Section 92 of the Civil Procedure Code and that the plaintiffs, 
being out of possession, could not maintain a suit for a pure 
declaration and the suit was barred by Section 42 of the Specific 
Relief Act. They denied the existence of the waqf. 

The learned Subordinate Judge held that the waqf as indi- 
cated by the award printed at page 59 of the record and dated 
September 15, 1866, was of a public charitable nature, that only 
two persons, namely, Baldeo Prasad and Har Dayal, having created 
the wagf and they having joint sons living with them, were 
incompetent to make a valid waqf and that the wagf was never 
put into force. As regards the competence of the persons Mul 
Chand and Mata Din to maintain the suit the learned Judge was 
of opinion that they could maintain it. He also held that Sec- 
tion 42, of the Specific Relief Act was no bar to the maintenance 
of the suit. In the result, the suit was dismissed with costs. As 
regards the defendants who admitted the claim, the learned Judge 
held that they were not entitled to any costs. 

In this Court it has been contended that the consent of the 
sons of Baldeo Prasad and Har Dayal to the creation of the waqf 
has been proved, that the learned Judge was wrong in holding 
that the waqf had not been enforced and that if ang case the suit 
should have been decreed against such of the defendants ag 
admitted the claim. ~ - 

On behalf of the cespandenes it has been contended that 
Mul Chand and Mata Din have no locus standi to maintain the*suit, 
that at any rate, the suit is barred by Section 42 of the Specific 
Relief Act ands that the decision of the court below is right on 
the merits. 

The learned coynsel for: the appellant has agreed with the 
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court below thar the alleged waqf was, in 1 its nature, a public and 
charitable one. 

I am of opinion that the suit must fail on the ground that 
it is barred by Section 42 of the Specific Relief Act and, in this 
view, it is not necessary to decide whether Mul Chand and Mata 
Din could maintain the suit on behalf of the idols, they being 
neither shebaits nor being, in any way, entrusted with the 
management of the idols’ property. I do not also propose to 
enter into the merits of the case, as anything said: on that point 
would only amount to an obiter dictum. 

I have already given a summary of the plaintiffs’ case. It 
is common ground that the names of the descendants of Baldeo 
Prasad and Har Dayal are recorded in the village papers as pro- 
prietors. It is stated in the plaint that the defendants denied the 
existence of the waqf at the last settlement and that one of the 
defendants sought the sale of the share of some of the other 
defendants in execution of her decree. In the circumstances, a 
mere declaratory decree granted in favour of the idols would be 
of no use. The property in spite of the declaration would still 
remain in the hands of the defendants. They have already denied 
the existence of the waqf. The fact that four of the defendants 
admitted the correctness of the alleged waqf during the pendency 
of the suit will not make the entire property a waqf. ‘The 
property cannot be ‘divided: up as partly waqf and partly not 
waqf. It follows therefore that the appellants’ contention that 
the suit should have been decreed at least as against those persons 
who admitted the waqf has no force. What would be necessary 
in the circumstances of the case—accepting that the plaintiffs’ 
case is true—is the appointment of a trustee’ or trustees and the 
formulation of a scheme for management and recovery of pro- - 
perty from people who have committed the breach of trust. All 
these things cannot be relegated to a second suit. There, should 
be one suit and, as far as: possible, a complete suit for the adjudica- 
tion of such matters as may be adjudicated in one suit properly 


Mr. Malaviya has urged that if we decree the claim it would 
still be open for him to bring a second suit for the purposes 
indicated above. But it is exactly for the purpose of avoiding the 
evils of a second stit that the proviso of Section 42 of the Specific 
Relief Act has been enacted. No one has a right to vex another 
in respect of the same subject-matter of litigation, if one suit 
would serve the purpose. 

“Being of opinion that the suit is not maintainable in view of 
the proviso of Section 42 of the Specific Relief Act, I would 
maintain the decree of the court below and dismiss the appeal 
with costs. : 
NIAMATULLAH, J.—The plfintiffs are tivo idols, Sri Thakurji 
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Maharaj and Sri Mahadeoji Maharaj, installed in a temple in village 
Jagat, district Budaun. The suit, out of which this appeal has 
arisen, was brought in the names of the aforesaid idols through 
. Mul Chand and Mata Din, who do not claim to be the trustees or 
managers in respect of the property which is the subject-matter 
of the suit. The plaint does not disclose the position of these 
individuals with reference to the alleged dedicated property or 
to the temple ‘in which the plaintiff idols are worshipped. At 
best, they are interested as ordinary Hindus who are anxious for 
the maintenance of the worship of the idols in the particular 
temple and are themselves regular or occasional worshippers therein 
but the-suit is not one in which relief is claimed: by a worshipper 
for himself or for himself and others. 

The relief claimed is a declaration of the plaintiffs’ (idols’) 
right to the property, which consists of certain shares in zamindari 
villages alleged to have been dedicated by Baldeo Prasad and Har 
Dayal, the ancestors of some of the defendants, several of whom, 
according to the plaint;-repudiate the endowment and all of whom 
are recorded as proprietors thereof. According to the plaintiffs, 
the income derived from the property in dispute has all along 
been devoted to the performance of certain religious ceremonies 
and on charitable objects alleged in the plaint. No consequential 
relief of possession or in any other form is claimed. What im- 
mediately necessitated the institution of the suit is said to be a 
threatened sale of the endowed property in execution of a oo 
decree obtained by defendant No. 6 against defendants Nos. 
to 4 and father of defendant No. 5. 

The suit was contested by a number of defendants whe 
denied the endowment and set up their own personal rights in 
the property in dispute. They questioned the right of the plaintiffs 
to sue through Mul Chand and Mata Din, and pleaded that the 
plaintif? not being in possession are not entitled to a mere 
declaratory relief. 

The learned Subordinate Judge who dismissed the suit: held 
(1) that the endowment set up by the plaintiffs has been estab- 
lished, (2) that the plaintiffs are entitled.to sue and (3) that 
Har Dayal and Baldeo, who dedicated the property in dispute, 
were not competent to do so and (4) that the dedication was not 
given effect to. 

' On appeal all the questions enumerated oie were argued ky 
the parties. The learned Subordinate Judge has found that the 
endowment in question in the case is a public trust of a. religious 
and charitable nature. This finding has not been impugnéd by 
the plaintiff-appellants though they had originally alleged it to 
be one of a peivate nature. Whether the plaintiff-appellants are 
entitled to sue at all cannot be seriously questioned. An idol has 


been repeatedly-held to be a jurfdical person entitled to sue in its 
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` own name. This, however, is only a fiction of law, and the 


suit has to be brought through some human agency. The pro- 
perty vested in an idol must of necessity be in possession of the 
shebait, and though in certain circumstances persons other than 
shebait can maintain a suit in the name of the idol for a declara- 
tory relief against the shebait or other who may be found infring- 
ing the rights of the idols in whom the property is vested, the 
possession of the property itself and management thereof cannot 
be claimed by a person who is not shebait or the recognised 
manager of such property. In Jagindra Nath Roy v. Hemanta 
Kumari Debit their Lordships of the Judicial Committee have 
laid down that 
there is no doubt that an idol may be regarded as a juridical 
person capable as such of holding property, though it-is only in 
an ideal sense that property is so held. And probably this is the 
true legal view when .the dedication is of the completest kind 
known to the law. 

And again, that 

assuming the religious dedication to have been of the strictest 
character, it still remains that the possession and management of 
the dedicated property belongs to the shebait. And this carries 
with it the right to bring whatever suits are necessary for the 
protection of the property. Every such right of suit is vested 
in the shebait, not in the idol. 

Suits are frequently permitted to be brought in the names 
of idols by shebaits, and are held to be maintainable. See, for 
example, Ranga Charya v. Guru Reoti. Raman Acharya? and the 
cases cited therein. Suits have also been permitted to be brought 
by persons other than shebaits for certain declaratory reliefs. See, 
for instance, Veeramachaneni Ramaswamy, v. Soma Pitchayya’. 
Others have been held to be not maintainable, having been brought 
by persons such as mere servants or worshippers. See, for instance, 
Dhadphale v. Guravt. Where, therefore, a suit is brought by a 
person other than the shebait, in his own name or in the name of 
the idol, it will depend on the circumstances and the alleged 
cause of action whether the plaintiff is competent to sue for the 
relief claimed by him. It is, however, not permissible for a 
person other than the shebait to claim possession and management 
of the endowed property, which exclusively belonged to a pro- 
perly constituted sfebait. ; 

e In the case before us, it is common ground that no shebait 
or legally constituted manager is in existence. Mul Chand and 
Mata Din do not claim to be such. As has already been stated, 
none of the detendants is alleged to be shebait or manager, or 
accepts the responsibility of that position. It is, therefore, prè- 
eminently a fit case in which the interests of the mlols as regards 


1 L. R. 32 Cal, 129 e 771929] A. L. J. R. 229 
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the property alleged to be vested in them should be protected by 
- the proper appointment of a shebait, manager or trustee, who will 
be entitled to the actual possession and management of the pro- 
perty and to carry out the objects for which the property had 
‘been originally dedicated, if at all. The relief of mere declaration, 
if granted to the plaintiffs suing through Mul Chand and Mata 
Din, assuming they are entitled to sue in the names of ‘idols will 
be absolutely futile. They cannot obtain possession of the alleged 
endowed property and carry out the objects of the endow- 
ment. To achieve this end, they will have to obtain the appoint- 
ment of a shebait, manager or trustee even if a declaration of 
right be made as prayed. l a> % : 
I regret I am unable to agree with my learned colleague in 
holding that the plaintiffs’ suit is barred by the proviso of Sec- 
tion 42 of the Specific Relief Act, which lays down that the 
Court shall not make a declaration in favour of a plaintiff who is 
able to seek further relief than a mere declaration of title and who 
omits to do so. The idols, situated as they are at present and 
in the absence of a duly appointed manager, are not able to 
seek the relief of possession. The proviso, in my opinion, applies 
to cases where, at the date of suit, the plaintiff is able to 
obtain consequential relief, and not in cases where, by taking 
certain other proceedings, the plaintiff will, in future, be in a 
position to seek such relief. It may be that the Court should, 
in the exercise of its discretion, refuse to grant a mere declaration 
if the plaintiff, though not entitled to claim possession at the date 
of suit, can, by taking proper proceedings, more effectively 
vindicate his right by obtaining possession. I think the case 
before us is one in which a mere declaratory relief will not serve 
any useful purpose and the plaintiffs can effectively enforce their 
rights by obtaining the appointment of a trustee under Section 92 
of the Civil Procedure Code, if it is a case of religious or charitable 


trust of public nature, or by other appropriate legal proceedings, | 


if it is a trust of a private character. 

For the reasons stated above,.I would maintain the decree 
passed by the court below on the ground that the circumstances 
_ of the case do not warrant the court, in the exercise of its discre- 
tion, to grant the declaration prayed for by the plaintiff- 
appellants, assuming they are-entitled to sue tltrough Mul Chand 
and Mata Din and assuming the property in dispute is dedicated 
property, as alleged by them or as found by the court below. 
In this view of the case it is unnecessary to decide the questions 
that have been. raised by the pleadings of the parties and decided 
by the court below. I, therefore, concur with my learned colleague 
in dismissing tke appeal with costs. 

~. By THe Court—Thg appeal. fails and is hereby dismissed 
with costs. i e - . 
g Appeal dismissed 
ES 
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. KALUIYA 
versus 
HIRA* 

Criminal Procedure Code (V of 1898) as amended in 1923, Sec. 488— 
Habitual ill-treatment—Wife’s right to live separately and claim 
maintenance. i 

Under the present Code of Criminal Procedure the right of. 
the woman who is living separately from her husband is not 
restricted to payment of maintenance to cases in which she has 
been treated by her husband with habitual cruelty. The words 
“just ground” invest’ the Magistrate with larger discretion in 
the matter of giving or granting maintenance. 

Where a low caste Hindu husband had subjected his wife 
to a systematic course of ill-treatment and brutal oppression for 
a number of years with the result that the wife eventually left 
her husband’s place and refused to return as it was more than 
probable that her return might give rise to a resumption of the 
ill-treatment, eld, that the wife was entitled to live separately 
and claim maintenance from her husband, under Sec. 488 of the 
Code. 

There are no social rules prevailing in the Hindu system of 
society which allow or countenance the habitual ill-treatment 
of the wife by the husband nor is there any custom in vogue 
which compels upon the return of the wife to the husband in: 
spite of his habitual ill-treatment. 

CRIMINAL Revision from an order of Mr. MAHENDRA 
Prasan, City Magistrate of Allahabad. 

- Ajudhiya Prasad and A. P. Verma for the applicant, 

M. M. Banerji for the opposite party. 

The judgment of the Court was delivered by 

Sen, J.—This is an application for revision of an order of 
a Magistrate of first class rejecting the petition of Mst? Kaluiya, 
which was made under Section 488 of the Criminal Procedure 
Code. The date of the application is April 2, 1929. -It was 
directed against Hira, the husband of Mst. Kaluiya. 

The parties are Koris by caste. The marriage between the 
parties took place about ten years ago and a girl was born about 
three years ago as the fruit of this marriage. 

No aspersio® has- been cast upon the character of 
Mst. Kaluiya. She has been a faithful wife and “has kept un- 
sullied the bed of eher lord”. It has also not been alleged or 
proved that she has been guilty of such minor offences in the 
performance of her household duties which were in any way cal- 
culated to cause annoyance to or impair. the comfort of her 
husband. 


The husband however appears to,have conceived an inténse 
es *Cr. Rev. 456 of 1929% 
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dislike for his wife. He has practically put her away and has 
brought into” his keeping a chamar woman whom he has intro- 
duced into the household. 

There is evidence on the record that the husband habitually 
ill-treats his wife and in this matter he was seconded by his 
chamar mistress. The fact of Hira keeping a chamar mistress led 
to a panchayat being held about three years back and the pan- 
chayat- outcasted Hira. Mst. Kaluiya, although the wife of 
Hira, may have conscientious scruples in either living or cohabit- 
ing with her outcaste husband. Time after time Hira has kicked 
and cuffed her. Time after time as the result of this ill-treatment 
the unfortunate woman has been compelled to run away from 
her husband who should have been her natural protector and has 
gone to seek shelter in the house of her father. Panchayats were 
“convened on several occasions. The decree of the panchayat 
was that the wife should go back to her husband and try to make 
up with him. In obedience to the fiat of the panchayat, the 
woman returned to her husband but each time she failed because 
each time she became the object of her husband’s abuse and in- 
human oppression. On the last occasion after the return of 
the wife he kept her without food for a day or two and aie 


` turned her out. 


At the time of presenting this application in the court of 
the Magistrate Mst. Kaluiya was living in the house of her 
father. She had signified that she was not willing to return to 
her old life. , She had signified in the clearest terms that she was 
not prepared to go and live in the house of her husband. . In the 
petition she had claimed Rs.10 per month as her maintenance. 

Hira, the husband as was to be expected opposed the appli- 
cation. He stated that he was prepared to maintain his wife 
upon the condition of the wife living with him. The wife 
refused to go back to her husband’s house to live with him. 

= Sečtion 488 of the Code of Criminal Procedure contains the 
following proviso in Clause (3) that 
if such person offers to maintain his wife on condition of her 
living with him, and she refuses to live with him, such Magis- 
trate may consider any grounds of refusal stated hy her, and 
may make an order under this Section notwithstanding such 
offer if he is satisfied that there is just ground for so doing. 

My attention has also been drawn by Mr. M. M. Banerji 
who appears”for Hira in this’ Court to Clause, (4) which runs 
as follows:— - . 

No wife shall be entitled to receive an allowance from her 


+ husband under this Section if she is living in®adultery, ôr if, 
without any sufficient reason, she refuses to live with her 
husband, or if they are living separately by mutual consent. 9 


The vital question in this ‘case is whether there was just ground 
on the part of Mst. phalotys fos her refusal to go back to her 
"152 
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husband to live with him. ; 
The learned Magistrate deals with this matter in the follow- 
ing strain:— 


There were occasional outbursts of temper even in well orga- 
nised families and it is not a matter of surprise or of unusual 
importance that there should have been such a treatment of the 

„wife by the husband who are Kories and unfortunately not very 
civilized and still governed by the social rules in force among 
them. 

The learned Magistrate continues 

the evidence of ill-treatment does not prove that the husband 
has been unusually hard on her, judging of course from the 
standard of mutual treatment, observed among the class to 
which they belong or that he has been constantly and habi- 
tually treating her with cruelty. 

It has escaped the notice of the Magistrate that the words 
“that he habitually treats his wife with cruelty” which occurred 
in the earlier Act have been omitted in the present Code of 
Criminal Procedure and the words “that there is just ground for 
so doing” have been substituted. The result of the amendment 
is that under the present Code of Criminal Procedure the right 
of the woman who. is living separately from her husband is not 
restricted to payment of maintenance to cases in which she has 
been treated by her husband with habitual cruelty. The words 
“just ground” invest the Magistrate with larger discretion in the 
matter of giving or granting maintenance. Habitual cruelty 
may be a just ground but there may be other grounds apart from 
habitual cruelty. 

In‘the present case the evidence which was before the Magis- 
trate, if properly read and properly appreciated, was capable of 
one and only one conclusion and that conclusion was that the 
husband Hira had subjected his wife to a systematic course of 
ill-treatment and brutal oppression for a number of -years. It 
was not that the husband had ‘slapped’ his wife with his open 
hand once or twice in the course of five years. Even this would 
have been reprehensible and could not have been justified but it 
might have been attributed to ‘occasional outbursts of bad 
temper. * 

The evidence shows that he used to abuse his wife. This 
by itself could nog have been a very serious matter but the evi- 
dence further shows that time after time he kicked and cuffed 
Her, turned her out, of the house and on one occasion kept her 
without food for one or two days. If this evidence was not 
evidence of halsitual ill-treatment and habitual cruelty, what was 
it? 

It is astounding that the Magistrate has advised the woman 
to go and live with her husband. He says: 


. . . .@ . 
There is no reasonable justification for, the wife to refuse to 
e 


i 
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go and live with him. 


Is it reasonably certain that the husband will not ill-treat 
her again, if she returns? An appeal to the experience of the 
past presents a sad outlook for the wife and makes it more than 
probable that the return of the wife would give rise to a re- 
sumption of the ill-treatment. 

The learned Magistrate was wrong in holding that the matter 
would be lightly brushed aside as being due to “occasional out- 
bursts of temper”. 

Then again, is the husband to be allowed to be brutal 
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towards his wife on the ground that he is a Kori by caste or - 


on the ground that the. husband is “unfortunately not very 
civilized and still governed by the social rules in force among 
them”. 

The British Indian Legislature in enacting Section 488 of 
the Code of Criminal Procedure makes no distinction between a 
blue blooded patrician of a.very high caste and social standing 
and another person who is the lowest of the low in the social 
strata. The effect of the legislation is levelling and humanizing. 
If a person, belonging to the Kori caste, having sufficient means, 
is not alive to the duties and responsibilities towards his wife 
and neglects or refuses to maintain his wife, he is amenable .to 
the provisions of Section 488 of the Code of Criminal Procedure. 
If one of his reasons for his not attending to his duties is that 

“unfortunately he is not very civilized”, Section 488 of the 
Code of Criminal Procedure should. be applied in the case and 
the provisions of that Section should be administered as a healthy 
antidote to his barbarous tendencies. 

I am not aware of any social rules prevailing in the Hindu 
system of society, at the present day and hour or in comparatively 
recent times, which allow or countenance the habitual ill-treat- 
ment of fhe wife by the husband nor am I aware of any custom 
in vogue which would compel upon the return of the wife to the 
husband in spite of his habitual ill-treatment, rendering thereby 
the wife subject to a perpetual-course of brutal and inhuman 
treatment. The learned Magistrate has observed that, the hus- 
band is not a man with sufficient means being of the labouring 
class. The complainant stated in her petition that the husband 
was a mason or brick-layer and that he eartied Rs.1-4 a day. 
This statement was not traversed by Hira. ‘This statement has 
also not been traversed by his counsel who* appears before me 
today. The monthly income of Hira, if he gets work day after 


‘day, would amount to Rs.37-8. Treating his monthly earnings 


on an average as about Rs.24 a month and making allowance for 
days when Hire might be left without any work, I direct that 
Hira should pay to his wife Rs.8 a month and that the payment 
should be made on the first daf of every month commencing 
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from the first day of August, 1929. The result is that subject 
to the remarks indicated above I allow the application for revi- 
sion, set aside the order of the court below and direct that Hira 
should pay Rs.8 per month to his wife Mst. Kaluiya from the 
first day of August, 1929. In view of the peculiar circum- 
stances of the case I make no order as to costs. 


FULL BENCH 


RIAZ-UDDIN (Plaintiff) 
Versus 
PHULA DEVI AND ANOTHER (Defendants)* 
Pre-emption Act, 1922, Secs. 5, 11 and 12—Interpretation of—Union of 
mabals—Wajtbularzes of some recording right of pre-emption— 

Whether right can be presumed in respect of whole of existing mahal. 

When an existing mahal contains portions of earlier mahals 

the wajibularzes of some of which contain entries recording a 

right of pre-emption and of the others do not, a right can be 

presumed to exist in respect of the whole of the existing mahal. 

_ First Appear from a decree of Banu PREONATH GHOSE, 
Additional District Judge of Moradabad. 

Iqbal Abmad and B. Malik for the appellant. 

Peary Lal and Panna Lal for the respondents. 

The following judgments were delivered:— 

Sutamman, A. C. J.—The facts are set forth in the order 
of reference. The main question to be decided is whether when 
an existing mahal contains portions of earlier mahals the wajibul- 
arzes of some of which contain entries recording a right of pre- 
emption and of the others do not, a right can be presumed to 
exist in respect of the whole of the existing mahal or in respect 
of only that portion of it which has come out of the original 
mahals containing such a record or whether a right has ‘entirely 
ceased to exist. 

Unfortunately there is no section in the Act expressly referring 
to the case of union of mahals. The answer to the question 
referred Has to be given on an examination of the language of the 
sections as they stand. 

Section 5 proyides that a Gah of pre-emption shall be deem- 
ed to exist only in mahals in respect of which any wajibularz 
Prepared prior to the Act records a custom, contract or declara- 
tion whatever its extent or in whatever form it may be express- 


ed. e Sub-clause 3 provides that where such a right is recorded, 


in respect of any village or mahal, and such village or mahal has 

been partitioned, a right shall be deemed to exist in all the por- 

tions into which such village or mahal has been di*ided. It seems 

to me that the object of Section, 5 is tò lay down a rule to deter- 
*F. AŬ S11 and 512 of 1926 . 
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mine whether a right of pre- -emption exists ‘in an existing mahal 
or village. Once such a right is presumed to exist, the question 
aş to its nature and extent is not to be-determined by Section $ 
at all but we have to look to other sections like Sections 11 and 
12 for that purpose; which lay down the statutory right of 
pre-emption. 
` There can be no doubt that the word mahals or villages 
in Sub-clause 1 refer to the existing mahals or villages in which 
the right of pre-emption is to be presumed. Had the expression 
been mahals or villages of which any prior wajibularz had been 
prepared, I would have been constrained to hold that without 
producing the wajibularz of a whole village or mahal out of 
which the existing mahal or village has come the plaintiff cannot 
establish the existence of a right of pre-emption. The expression 
used by the legislature is however much wider in scope and is 
not necessarily restricted to wajibularzes prepared for. the whole 
of the existing mahals or villages. This view is further 
. stréngthened by the-expression “whatever its extent and in what- 
ever form it may be expressed” which undoubtedly implies that 
even if the right entered is limited in its scope and applies either 
to a limited body of co-sharers or to a limited: area, a right in 
the whole mahal or village is to be deemed to exist. 

-I cannot therefore accept the contention of the learned ad- 
vocate’ for the respondents that if in the existing mahal in the 
village there is any area which has come out of an earlier mahal 
in which such a right was never recorded the whole right is 
extinguished and a claim for pre-emption cannot be maintained 

as regards the sale of any portion of this new mahal. 


The leraned Subordinate Judge has conceded that the right 
continues at least as regards that portion of the new mahal zard 
which has. come ~out of mahal Bibi ‘Begum and Niaz Ullah 
Khan ‘the wajibularzes of which did contain the. record of a right 
of pre-emption in 1282 Fasli. But he is of opinion that that 
. right cannot be extended to the other area in mahal zard. It 
seems to me that to confine the right of pre-emption to a specified 
area in a mahal is contrary to the.intention of the legislature as 
is to be gathered from the provisions-of Sections .11 and 12. If 
a right-of pre-emption exists in a specified area of mahal zard 
it must be held that a right of pre-emption Exists in that mahal. 
Section 11-provides that where any proprietary interest in land 
‘forming part of any mahal or-village, im which a right of pre- 
emption exists, is sold a right of pre-emption shal] accrue. „There 
is no doubt that inthe present case a proprietary interest in land 
forming part of mahal zard has been sold and there can also 
be'no doubtethat a right of pre-emption must be deemed to 
exist in mahal zard by virtue of Section 5. It therefore follows 
to my med that the right of pre-emption must exit in the 
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whole mahal zard by virtue of Section 11 and that the entire 
body of co-sharers mentioned in Section/12 have a right of pre- 
emption as is specified therein. A mahal is a complete fiscal 


Rraz-UDPIN ‘unit and for purposes of the existence of a right of pre-emption 


v. 
Puura Dev 





Sulaiman, 


A. C. J. 


Mukerji, J. 


the Act refers to mahals or villages and does not refer to portions 
of mahals or villages. It therefore seems to me impossible to 
hold that the right of pre-emption is confined to a portion only 
of mahal zard! and not to the rest of it. This is my answer to 
the question referred. - 
Muxergi, J.—The facts briefly are as follows:—In 1875 
the village of Babaina consisted of four mahals, namely, Nadir 
Khan, Niaz Ullah Khan, Bibi Begum. and Bhikari Das. The 
mahal Bibi Begum had a wajibularz which contained a mention 
of a custom of pre-emption. In 1890-the mahal Bibi Begum 
came to be divided into two mahals, namely, mahal white and 
mahal red. Mahal red was owned by Mst. Imamun-nissa whose 
property, on her death, passed to her husband Qadir Shah. Qadir 
Shah acquired the two mahals of Nadir Khan and Niaz-ullah 
Khan and, in 1898, he applied that his three mahals, namely, ` 
mahal red, being a portion of the original mahal Bibi Begum, 
and mahals Nadir Khan and Niaz-ullah Khan should be united 
into one “mahal. His application was granted. Later on in 
1924, the new mahal which was known as mahal surkh Qadir 
Shah was divided into three mahals, namely, yellow, green and 
sky-colour. Two of the co-sharers in mahal zard have sold” 
their shares and two separate suits for pre-emption have been 
brought. In these circumstances, the question for determination 
is i 
whether, having regard to the provisions of the Agra Pre-emp- 
tion Act, a right of pre-emption exists in mahal zard? 
In my opinion the answer to this question is to be sought. for 
within the provisions of Section 5 of the Agra’ Pre-emption Act. 
The most important portions of that Section, so far as it affects 
‘the present question, are these: 
A right of pre-emption shall be deemed to exist only in 


mahals . . . . in respect of which any wajibularz prepared prior 
to the commencement of this Act records a custom..... (a) 
recognizing ..... a right of pre-emption ..... whatever 


its extent and in whatever form it may be, expressed í 

Before I consifler this language, I must bear in mind that 
the law does not profess to recognize any existing custom. It 
professes to create a tight of custom, it does not matter whether 
one existed or pot before the Act was passed. That being so, 
we have to see what were the areas in which it was deemed 
desirable to establish a right of custom. Now coming to the 
language quoted above it appears to me that thes language has 
to be applied to the mahal with respeet to which the question 
has arisen: That being so, we ha¥e to find oùt the circumstances 


. 
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mentioned in the language quoted .above with reference to the 
mahal in suit. The right of pre-emption would be established 
if the conditions mentioned in the language quoted above are 
fulfilled. The conditions are that as to the mahal in question 
there should exist a wajibularz prepared before the Act came 
into operation. It is immaterial whether the wajibularz applies 
to the whole of the mahal or to a part of the mahal. This second 
condition, in my opinion, follows from the use of the words 
“whatever its extent”. The first condition, in my opinion, 
follows from the use of the words “in respect of”. The words 
“in respect of” have been explained in Webster’s International 
Dictionary as meaning “as to”, “as regards”, “with respect to”. 
I do not think that any wider language could have been used 
than ‘the expression “in respect of”. Therefore, the result of 
the joint application of the two expressions “in respect of” and 
“whatever its extent” is that if in any mahal as to which a 
question of right of pre-emption has arisen, there be found to 
exist a wajibularz which coritained a mention of pre-emption, 
applicable to any portion of the mahal, by virtue of the rule 
enacted by the legislature, a right of pre-emption would be deem- 
ed to exist throughout the whole mahal. 

In my opinion the answer to the question is that a right of 
pre-emption has been granted and must be deemed to exist in 
the entire area of the present mahal zard. 

Kine, J.—I agree to the conclusions expressed by my learned 
brothers and need only give my reasons briefly. The question 
for our decision is-whether a right of pre-emption shall be deemed 
to exist in the present mahal zard of village Babaina. This mahal 
was formed after the commencement of the Agra Pre-emption 
Act 1922 and it contains a portion of a mahal previously known 
as mahal Bibi Begum. A wajibularz prepared, before the com- 
mencement of the Act, for mahal Bibi Begum contains a men- 
tion ofthe right of pre-emption in that mahal. It is clear, there- 
fore, that a right of pre-emption must be deemed to have 
existed in mahal Bibi Begum. The answer to the question for 
our decision appears to me to depend upon whether the wajib- 
ularz prepared before the commencement of the Act for mahal 
Bibi Begum’ can be held to have been prepared “in respect of” 
the present mahal zard. 

In my opinion the word “mahals” in *Sub-section 1 of 
Section 5 of the Pre-emption Act must apply to existing: mahal8. 
In Sections 11 and 12 of the Act where the word “mahal” or 

“village” is used the word must clearly be taken to apply te the 
existing mahals or villages. According to the ordinary rule of 
construction we should give the same meaning of the same word 
in different pasts of the same*enactment unless we are compelled 
by the context to. give a different meaning. I see no reason why 
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the word “mahals” in Sub-section 1 of Section 5 should not be 
given the same meaning as in Sections 11 and 12. In my opinion, 
therefore, the word “mahals” should be taken to apply to exist- 
ing mahals. It is argued for the respondents that no wajibularz 
has been prepared for the present mahal zard and therefore no 
right of pre-emption can be deemed to exist in that mahal. If 
this argument is- accepted it would follow that whenever any 
new mahal is formed after the commencement of the Act by the 
union of two old mahals no right of pre-emption could be deemed 
to exist in it, since no wajibularz could have been prepared ex- 
pressly for the new mahal before the commencement of the Act, 
and the provisions of Section 5(3) would not be applicable. I 
do not think the language of Section 5(1) compels us to accept 
such a conclusion, which could hardly have been contemplated 
by the legislature. In my opinion the words “in respect of” have 
a wide meaning. A wajibularz prepared expressly for an old 
mahal may be said to have been prepared “in respect of” a new 
mahal which includes the whole or part of the old mahal. I hold 
therefore that the wajibularz prepared. for the old mahal Bibi 
Begum may be said’to have been prepared “in respect of” the new 
mahal zard which includes a portion of mahal Bibi Begum. ‘It 
follows from the language of Section 5 that a right of pre-emption 
must be deemed to exist in the whole of the present mahal zard. 

By THE Court.—Our answer to the question referred is that a 
right of pre-emption should be presumed to exist in the whole of 
mahal zard. 

Reference answered 


HIRDEY NARAIN, MUKHTAR (Applicant) 
Versus i 
y KING-EMPEROR (Opposite party) * Y 
Civil Procedure Code (V of 1908), Secs. 30 and 32 and Or. 18, Rules 
10 and 12, provisions of, interpretation of—Order under R. 12, 
imposing fine on witness failing to attend in obedience of sum- 
mons—When can be passed—"Such a person”, meaning of the ex- 
pressiop used in R. 12—Interpretation of statute, rule of. 

An order under Or. 16, R. 12 can be passed only (1) if a 
proclamation has been issued under Cl. (2) of R. 10, or (2) 
if no proclamation has been issued, either a warrant has been 
issued for the arrest of the witness or an order of attachment of 
his property has been passed, or (3) if a proclamation as well 
as a warrant has been issued or an order for attachment of the 
property eof ‘the witness has been passed. If neither of these 
conditions are satisfied the court has no jurisdiction to impose 
fine under R. 12. 

Chetlangia v. The Secretary of State for Indm, 55 I. C. 425, 
Ashutosh Mullick v. The Secretaryeof State for India in Coun- 

. *Civ. Rev. 236 of 1928¢ 
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cil, 57 I. C.7302, Peta Nagdyya, I. L.-R. 48 Mad. 941 and ` 


Hosan Ali Bepari v. Emperor, 57 I. C. 102 referred to and 
dissented from. ; S 

The words “such a person” in R. 12 have reference to the 
person to whom proclamation has been issued under CI. (2) 
of R. 10, or against whom proceedings have been taken under 
Cl. (3) of R. 10 and who does not appear, or on appearance 
fails to satisfy the court that he had lawful excuse for dis- 
obeying the summons of the court. Fine can be imposed only 
on a person who is required to attend the Court to give evi- 
dence in connection with a case and who does not appear in 
‘obedience to the summons of the Court, and not on a person 
who after his failure to attend on the date for which he was 
summoned, is not required to give evidence or produce a docu- 
ment and has not been called: upon to appear on a subsequent 
date. i 

It is a well settled rulè of interpretation that where a ques- 
tion arises as to the construction of the particular provisions of 
a statute the proper course is, in the first instance, “to examine 
the language of the Act and ask what is`its natural meaning”. 
If the meaning is plain, it is not permissible to give a go-by to 
that meaning simply on the ground that that meaning would 
lead to undesirable results and it is not within the province of 
a judge to disregard or to go outside the letter of the enactment 
according to its true construction. N 

Cwm Revision from an order of F. D. Smrson Esq., 
District Judge of Pilibhit. , 

Sarkar‘ Bahadur Johari and Ram Sarup for the applicant. 

Uma Shankar Bajpai for the opposite party. 

The judgment of the Court was delivered by 

Igpau AuHMaD, J.—This application in revision is directed 
against an appellate order of the District Judge of Pilibhit, afirm- 
ing an order of the learned Munsif of Pilibhit by which that 
officer inrposed a fine of Rs.50 on the applicant under Section 32 
of the Code of Civil Procedure. 

The applicant was summoned as a witness in a civil suit 
by the plaintiff of that suit. The summons was duly served on 
him and he was required to attend the court on May.19, 1927, 
but he failed to appear on that date. The plaintiff filed an appli- 
cation that, before the evidence ‘is recorded, arguments be heard 
on a question of law that called for determifiation in the case. 


This application was granted and the court decided the case oa ` 


a preliminary point and no evidence was reeorded. 

_ The learned Munsif called on the applicant to show cause 
why he should not be fined urider Section 32 of the Code of Civil 
Procedure. The applicant filed a written statement embodying 
the reason for his failure to attend the court on May 19, 1927, 
and prayed that he be excused for having disobeyed the sum- 
mons.: The-learned+Munsif however was disposed to+take a 
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` serious view of the matter because the applicant’ “‘is a lawyer and 
is expected to. care for law more than an ordinary man” and 


passed the order referred to above. 

The applicant filed an appeal in the court of the District 
Judge. In appeal before him it was argued that there was suff- 
cient cause for the applicant’s failure to appear in court in obe- 
dience to the summons and that in any case, without a previous 
order of attachment under Order 16, Rule 10, the learned Munsif 
had no jurisdiction to impose fine on the petitioner. The learned 
Judge came to the conclusion that no sufficient cause had been 
made out by the petitioner for his failure to attend the court 
on May 19, 1927. This finding of the learned Judge is a find- 
ing on a question of fact and cannot be, and has not been, assailed 
before us. 

In support of the argument that the learned Munsif had no 
jurisdiction to pass the order, reliance was placed on behalf of 
the applicant on two cases decided by the Calcutta High Court, 
viz., Chetlangia v. The Secretary of State for India* and 
Ashutosh Mullick v. The Secretary of State for India in 
Council. Both are single Judge decisions and in those cases 
it was held that no order can be passed under Rule 12 of Order 
16, unless there has been a previous order of attachment under 
Rule 10 of Order 16. The learned Judge after noticing the fact 
that “no distinction can be founded upon the fact” that the 
order was passed by the Munsif under Section 32 and not under 
Order 16, Rule 12 of the Code, proceeded to examine the provi- 
sions of Order 16, Rules 10 and 12, and came to the conclusion 
that a court has jurisdiction to pass an order imposing a fine 
under Section 32 and Order 16, Rule 12 of the Code, even 
though there has been no previous order for attachment. He 
gave the following two reasons for not following the decisions 
of the Calcutta High Court. In the first place he pointed out 
that as attachment under Clause (3) or Rule 10 is to’ be an 
attachment of property of the witness 

to such an amount, not exceeding the amount of the costs of 
attachment and of any fine which may be imposed under rule 


12, 6 
it follows that 
imposition of fine under Rule 12 takes place before the order 
of attachment? under Rule 12. 
The second reason assigned by him was that the wording of Rule 
12 by which the court 
, is authoriged to order the property of the witness to be attached 


and sold, ‘or, if it has already been attached under Rule 10 then 
to be sold, 


confirms the view that the fine may be imposed even in casés 


where there has been no attachment. . 
15S el C. 425 : è, ?57 I. C. 302 
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This application was’ s` put up for hearing before a learned 
Judge of this Court and his attention was drawn.to the case of 
Peta Nagayya’, appellant in which it has been held that neither 
the issue of-a proclamation, nor an order for attachment of 
property under Rule 10 of Order 16 of the Code of Civil Pro- 
cedure is a condition precedent to the imposition of a fine under 
Rule 12 and he, in view of the conflict between the decisions of 
the Calcutta and the Madras High Courts, has referred this case 
to a Bench of two Judges. 

The learned counsél for the applicant has, on the authority 
of the Calcutta decisions, argued that the order of the learned 
‘Munsif was without jurisdiction and the learned Government 
Advocate has supported the order on the grounds assigned by 
the learned District Judge. 

After giving the matter our best consideration, we have come 
to the conclusion that the argument of the learned counsel for 
the applicant is well-founded and- ought to prevail. 

. The Code-of Civil Procedure consists of that which is termed 
the “body of the Code” and of the rules. The body of the Code 
is fundamental and creates jurisdiction, while the rules lay down 
the mode in which that jurisdiction is to be exercised. The 
body of the Code has to be read in conjunction with the parti- 
cular provisions of the rules. The provisions relevant to the 
matter before us are to be found in Sections 30 and 32, in the 
body of the Code and in Rules 10, 11 and 12 of Order 16. 
Section 30 gives jurisdiction to the court to issue summonses to 
persons whose attendance is required either to give evidence, or 
to produce documents, etc., and Section 32 vests the court with 
jurisdiction to issue a warrant for the arrest of the witness, or 
to attach and sell his property, or to impose a fine upon him, 
or to order him to furnish security for ‘his appearance. The 
mode ine which the jurisdiction so vested in court_is to be exer- 
cised is indicated by-Order 16. It follows, therefore, that 
the jurisdiction to impose fine can only be exercised in the manner 
laid down by Order 16. 


We, therefore, proceed to examine “the provisions’ of the 
relevant rules of that Order. The procedure to be followed by 
a court, where a witness fails to comply with a summons, is 
provided for-by Rule 10 and it is laid downs by Sub-clause (2) 
of that Rule that when the court is satisfied that the evidence 
of the witness or the production of the decument that he has 
been called upon to produce is material, and that the witness has, 
without lawful excuse, failed to appear or to praduce the docu- 
ment in compliance with the summons or has intentionally avoid- 
ed service, thg court may issue a proclamation requiring him to 
attend to give evidence,or to produce the document and by 
° 5L-LOR, 48 Mad, 941 . 
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chaise (3) of that Rule the court is further empowered 
in lieu of or at the time of issuing such proclamation or at any 
time`afterwards 
to issue a warrant for the arrest of the witness and 
- make an order for the attachment of his property to such an 
amount as he thinks fit, not exceeding the amount of the costs 
of attachment and of any fine which may be imposed under 
Rule 12. 
Rule 11 has reference only to those cases in which an order of 
attachment has been passed. Then comes Rule 12, which pro- 
vides that 
the court may, where such person does not appear, or appears 
but fails so to satisfy the court, impose upon him such a fine’ 
not exceeding five hundred rupees as it thinks fit, having regard 
to his condition in life and all the circumstances of the case, 
and may order his property, or any part thereof, to be attached 
and sold or, if already attached under Rule 10, to be sold for 
the purpose of satisfying all costs of such attachment, together 
with the amount of the said fine, if any. 
In the case of Chetlangia v. The Secretary of State for 
India’ a learned Judge of the Calcutta High Court held, that 
the court can only proceed under Rule 12 where there has been 
a previous order of attachment of property under Rule 10, and 
repelled the contention that Rule 12 must be read immediately 
after the first clause of Rule 10, that is, that a court has juris- 
diction under Rule 12 to impose a fine on a witness who has 
failed to obey the summons issued by the court, though the 
court has not passed an order of attachment. As already stated, 
to the same effect is the decision of another learned Judge of the 
same High Court in Hosan Ali Bepari v. Emperor’. On the 
other hand, two learned Judges of the Madras High Court in 
Peta Nagayya', appellant held that a court has jurisdiction under 
Rule 12 to impose a fine on a witness simply on the ground of 
the failure of the witness to obey the summons of the court, and 
that it is not at all necessary for the exercise of jurisdiction under 
that rule to issue a proclamation or to issue a warrant or pass an 
order for attachment of property under Clauses 2 and 3 of Rule 
10. The learned Judges were of opinion that 
to say that a Judge cannot fine a witness for disobedience of 
summons unless the preliminaries are first gone through of 
attaching his property or issuing a proclamation against him is 
e to put an unnecessary limitation on the powers of court to 
deal with the refractory witnesses. 

There is no, decision of this Court to guide us in the present 
matter but, on an examination of the provisions of Sections 30 
and 32 and of Order 16, Rules 10 and 12 we are, with all res- 
pect, unable to agree either with the decisions of the Calcutta 
High Coun or with the decision £ the Madras High Court. 
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In our judgment the court can önly proceed under Rule 42 Crm 
when the provisions of Clause 2 or Clause 3.of Rule 10 have mee 
been complied with. In other words, fine can be imposed ona = 
witness under Rule 12 only-where the court has already issued Hmory 
a proclamation, calling upon the witness to attend to give eyi- Nemam 
dence or to attend to produce the document, or has issued a Kme 
warrant of arrest or passed an order for attachment of property. © EMPERor 
‘The words “such a person” in Rule 12 clearly have reference to [gpai 
the person to whom proclamation has been issued under Clause Ahmad, J. 
(2) of Rule 10, or against whom proceedings have been taken 
under Clause. (3) of-Rule 10 and who does not appear, or on 
appearance fails to satisfy the court that he had lawful excuse 
for not obeying the summons of the court. The reasons assigned 
by-the learned Judges of the Madras High Court for Holding that 
the words “such person” in Rule 12 have reference to a person 
to whom a summons has been issued and who has failed to attend 
does not commend itself tous. Rule 12 provides not only with 
respect to cases where the witness does not appear but also with 
respect to cases where the witness appears but fails to satisfy 
the court that he -had lawful excuse for not appearing. To 
accept the interpretation put by the learned Judges of the 
Madras High Court would be to totally ignore the following 
words in Rule-12:—“or appears but fails to satisfy the court” 
' The words quoted above cannot have reference to a witness 
who has failed to attend the court on the date for which he was i 
summoned to appear but have application to the case of a person 
who having failed to obey the summons of the court appears 
on a subsequent date to show cause for his failure and, therefore, 
the words ‘such person’ in Rule 12 cannot have reference to a 
-person who has not been called upon by a proclamation to 
attend the court on a particular date, or against whom proceed- 
ings have not-been taken under Clause 3 of Rule 10. 
We are further of opinion that if a proclamation has been 
‘issued under Clause-2, the passing of an order for attachment, 
or the issue of a warrant under Clause 3 of Rule 10 is not essen- 
tial to vest the court with jurisdiction to proceed under Rule 12, 
but if no proclamation has been issued then the cofirt cannot 
impose a fine under Rule 12 without either issuing a warrant or r $y 
passing an order for attachment. ‘The issue af a warrant or the A 
order of attachment contemplated by Clause (3) is entirely in 
the discretion of the court, and may be mage to take the place 
of proclamation, or may be in addition to the i issue of proclama- 
tion. ° 
“In short the “conclusion ‘at which we Gave arrived is as 
sap a 
“An order fad Rule 12 can be passed only 
i) If a proclamation has been issued Dds Clause (2) 
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nie 


- of Rule 10, or . 


(2) If no proclamation has been issued, either a warrant has 
been issued for the arrest of the witness or an order for attach- 
ment of his property has been passed, or 


(3) If a proclamation as well as a warrant has been issued 
or an order for attachment -of the property of the witness has 
been passed. 


If neither of these conditions are satisfied the court has no 
jurisdiction to impose fine under Rule 12. 


It further appears to us that the power of the court to 
issue a proclamation or a warrant, or to pass an order for attach- 
mient,.or to impose a fine is circumscribed by other limitations. 
By Section 30 the court is authorised to issue summonses to per- 
sons only when their attendance is required to give evidence etc., 
and by Section 32 the Court is given the power to enforce the 
“attendance” of such persons for that purpose by imposing a 
fine. In other words fine can be imposed only on a person. who 
is required to attend the court in connection with a case and 
who does not appear in obedience to the summons of the court, 
and not on a person who after his failure to attend on the date 
for which he was summoned, is not required to give evidence or 
produce a document and has not been called upon to appear on 
a subsequent date. In the present case, as we have already stated, 
the applicant’s attendance was not at all necessary for the pur- 
pose of giving evidence as the case was decided on a preliminary 
point. i 

Equally so, the`court can issue a proclamation under Clause 
(2) of Rule 10 only on being satisfied that the evidence of the 
witness or the production of the document which is called upon 
to produce is material and that he has, without lawful excuse, 
failed to attend or to produce the document. no 


Before closing our judgment we would like to say a few 
words as regards the observations of the learned Judges of the 
Madras High Court that to interpret the sections and rules noted! 
above as we do must lead to 


a great and unnecessary limitation on the powers of courts to 
deal with refractory witnesses. 


It is a well settled rule of interpretation that, where a ques- 
tin arises as to the construction of the particular provisions of 
a statute, the proper course is in the first instance to “examine the 
language of the*Act and to ask what is its natural meaning”. If 
the meaning is plain, it is not permissible to give a go-by to 
that meaning simply on the ground that that meaning -would 
lead to undesirable results. In our judgment it is not within: 
the province of a Judge to disregard or to go outside the letter’ 
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of the enactment according to its true construction. _ 


‘For. the reasons that we have given above we allow this 
application, set aside the order imposing fine on the applicant 
aad direct that the fine, if paid, be refunded to him. 


Application allowed 


‘ RAM PRASAD- (Defendant) 
versus 
KANHAIYA LAL (Plaintiff) AND OTHERS (Defendants) * 
Hindu Law—Joint family property—Alienation by father—For , family 
necessity-—-Omission to describe -himself as manager—Effect of— 

Attaching creditor not entitled to challenge alienation. 

Where the transaction was good arid was such as would be 
authorised and would be binding on the joint family property, 
the mere fact that the transferor did not describe himself as 
manager of the joint Hindu family. would not make it un- 
authorized: 

Balwant Singh v: R. Clancy, I. L. R. 34 All. 296=9 A. L. 
J. R: 509, Sripal Singh Dugar v. Maharaja Sir Prodyot Kumar 
Tagore, 15 A. L. J. R. 147 and Raja Bahadur Raja Brij Narain 
Rai v. Mangala Prasad, 21 A; L. J. R. 934=I. L. R. 46 All. 95 
referred to. , 

FiRST APPEAL from a decree of BABU LACHMAN PRASAD, 
Subordinate Judge of Agra. : 

B. E. O’Conor, Sir Tej Bahadur Sapru, Kailas Nath Katju and 
M. L. Chaturvedi for the appellant. 

; Narain Prasad Asthana and G. Agarwala for, the respon- 
dents. 

The judgment of the Court was delivered by 

SULAIMAN, J.—First Appeal No, 35 of 1928 and First Appeal 
No. 97 of 1928 are cross-appeals by the defendant and the plaint- 
iff respectively and arise out of the same suit. 

It appears that one Ganeshi Lal had given authority to his wife 
to adopt a-son and in pursuance of that authority she adopted 
Har Bilas and executed a deed of adoption on May 5, 1892. 
- This Har Bilas subsequently adopted Raj Bahadur in 1902. For 
the purposes of this suit-it has been admitted by the defendant- 
appellant that this adoption may be accepted as valid. In 1917 
Har Bilas and his adopted son Raj Bahadureconstituted a joint 
Hindu family. On December 5, 1917, Har Bilas executed a 
"sale deed in favour of Ram Prasad, son of Lala Ballu Maf the 
present appellant. This deed was for Rs.34,000. Har Bilas 
described himsglf as the absolute owner in possession of the 
property transferred and also, alleged that he had no partner or 

z 2 *E. A. 35@0f 1928: o 
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co-sharer who might stand-in the way of the transfer. But he 
did not expressly refer to his adopted son Raj Bahadur nor did he 
attempt to repudiate the alleged adoption. 

The plaintiff Kanhaiya Lal obtained a simple money decree 
for Rs.5,000 in 1916 against Lala Har Bilas and Raj Bahadur 
and in execution of that decree attempted to attach the property 
covered by the sale deed of December 5, 1917. The transferee 
Ram Prasad raised objections in the execution proceedings which 
were allowed and the property was released from the attachment 
on the ground that the property had been previously transferred 
to Ram Prasad. Kanhaiya Lal has therefore instituted the suit 
for a declaration that the said property is attachable and saleable 
in execution of-his money decree and that the defendant-trans- 
feree has no rights or interests in this property. In the plaint no 
specific case was put forward that the transfer was good to the 
extent of a half share and was invalid to the extent of the re- 
maining half. - 

The contesting defendant Ram Prasad took several pleas the 
principal ones out of which were that the plaintiff has no right 
to maintain the suit and that the sale in his favour was for 
family necessity and valid and binding. The learned Subordinate 
Judge has found the issue relating to legal necessity in favour 
of the defendant but has decreed the claim in respect of the half 
interest of Raj Bahadur in the property on the sole ground that 
Har Bilas when he executed the sale deed represented himself as 
the absolute owner of the property transferred and was not acting 
in his capacity as 4 Hindu father or a manager of a joint family 
property. 

The learned Subordinate Judge has considered that the earlier 
mortgage deed of June 8, 1917, taken with the sale deed of 
December 5, 1917, goes to show that Har Bilas was representing 
himself as absolute owner of the transferred property eand was 
expressly denying the existence of any son to him. Both the 
mortgage deed and the sale deed are in favour of Ram „Prasad 
but the two transferees are different persons. The mortgagee 
was Ram Prasad, son of Lala Bansi Dhar, whereas the vendee is 
Ram Praséd, son of Lala Ballumal. It is possible that the learn- 
ed Subordinate Judge has confused the two names and has thought 
that the vendee himself had previously taken the mortgage. So 


far as the sale deed is concerned there is no express denial of the`. 


existence of any son, As a matter of fact there is no reference 
to any son at all. The deed is in a stereotyped form which is 


quite’ common? It may however be said by implication that ` 
Har Bilas was alleging that he was the absolute owner and had.. 


no co-sharer with him, i.e., he was not admitting the existence 
of any member of his family. 


The, learned Judge has ihed mainly on the suthonity” of 


a 
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Balwant Singh v. R. Clancy’. In that case the mortgage was 
` executed by the elder brother “Sheo Raj Singh to which. the 
younger brother Maharaj Singh had also joined. It was ex- 
pressly stated in the deed that Maharaj Singh had ‘no interest in 
the property at all and Sheo Raj Singh alone was the sole pro- 
. prietor. This claim ‘was put forward on an alleged impartibility 

of the estate. The debt to pay off which this deed was executed’ 
was due from-their deceased father but the High Court found 
and that finding was accepted by their Lordships of the Privy 
Council that the debt had been contracted by him for the pur- 
poses of immorality. Thus it was not a good antecedent debt 
which would be binding on the family estate at all. The elder 
brother had never professed to be the manager of the joint Hindu 
family, and their Lordships on page 303 remarked 

in face of that deed it could not be contended that the Bank 

lent the money to Sheo Raj Singh as manager of the joint Hindu 

family which consisted of himself and Maharaj Singh. 
On the same page their Lordships pointed out that 

Sheo Raj Singh was not an ancestor or a predecessor of Maharaj 

Singh. 
He was on the date of the mortgage e a co-sharer and 
executed the deed in his assumed position as the absolute owner of 
an impartible estate. Maharaj Singh had been joined in the 
deed in order to show that he had consented to the transaction 
and was admitting the absolute proprietary interest of his elder 
brother. It was found in the case that Maharaj Singh at that 
time was a minor. It does not appear that the position taken up 
on behalf of Maharaj Singh was that the whole transaction was 
a nullity and the whole suit ought to .be dismissed. It is note- 
worthy that Maharaj Singh was pleading that the mortgage deed 
was not binding on him and did not affect his interest in the 
estate. The High Court held that Maharaj Singh’s interest in 
the estate was not affected by the mortgage and that decree 
was upheld by their Lordships. It is obvious that even as a 
Hindu mianager Sheo Raj Singh had no authority to transfer 


the property in payment of the immoral debts of his deceased 


father. The- fact cannot also be lost sight of that Sheo Raj 
=- Singh’s position was not that of a Hindu father, whose debts it 
‘is the pious duty of his son to discharge. A Hindu father has 
: ‘undoubtedly ` authority to transfer -the family property in order 
*7 to dischargé his own antecedent debts provided they are not 
. taińted with illegality or immorality. A mere omission to assert 


;.. dn the deed that he was a Hindu father or that he was a manager 


“7 lof a Hindu family cannot necessarily be fatal and deprive him 

- of the authority which under the Hindu law he possesses. So 

‘long as the family is a joirit Hindu family no co- parcener has a 

» Separate > -and defined share in the uy, property and is not 

: i 1. Le R. 34 All. 290=9 A. L. J. R. 509 r 
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entitled to transfer or charge his separate share. Either the whole 
interest passed and the transfer-is good or the whole transaction 
falls to the ground. We may in this connection refer to the 
leading case of Sripal Singh Dugar v. Maharaja Sir Prodyot Kumar 
Tagore® decided by their Lordships of the Privy Council where 
in spite of the fact that the transfer had taken place of the 
rights and interests of the judgment-debtor, who was in that 
case the father, their Lordships held that the whole interest in the 
family property had passed. In the leading case of Raja Bahadur 


- Raja Brij Narain Rai v. Mangala Prasad? their Lordships have 


laid down that 


if the manager is the father and the reversionaries are the sons 
he may by incurring debt, so long as it is not for an immoral 
purpose, lay the estate open to be taken in execution proceeding 
upon a decree for payment of that debt. 

It therefore seems to us that if the transaction itself was 
good and was such as would be authorised and would be binding 
on the joint family property, the mere fact that Har Bilas did 
not describe himself as the manager of the joint Hindu family 
would not make it unauthorised. The learned Subordinate Judge 
has taken too technical a view and if such a view were accepted 
the result would depend entirely on the language used in the 
deed depending more or less on the skill of the petition-writer or 
the scribe. i 


It is therefore necessary to consider whether the transaction 
itself was such as would bind the family. The sale considera- 
tion of Rs.34,000 consisted of Rs.1,000 paid as earnest money 
(there appears to be a mistake in the certified copy filed a few 
days earlier and Rs.25,000 were left for payment of the pre- 
vious possessory mortgage of June 8, 1917. The balance of 
Rs.8,000 was paid at the time of the registration. 


It is not incumbent on the defendant to establish that the 
previous mortgage deed of June 8, 1917, which was an entirely 
independent and separate transaction, antecedent both in reality 
and in fact, was supported by legal necessity. ‘The debt consti- 
tuted an antecedent debt for the payment of which the father 
was entitled to transfer his family property. That must be up- 
held as a good debt. As regards the balance of Rs.8,000 the evi- 
dence is all one-sided. In the deed there is a clear recital that 
Har Bilas, who was the proprietor of a firm. known as Gdneshi Lal 
Har Bilas, wanted to sell the property in order to pay up the . 
previous mortgage-debt and the surplus money was required by 
him for carrying on his business which was expected to be bene- | 
ficial to him. Ram Prasad the vendee has gone into the witness- 
box and has positively stated that the sale deed was executed for 
business needs and for paying up thg previous mortgage and 


that money was required by Hae Bilds for his business needs and 
"1s A, L. J. R. 147 "21 A. L. J. R. 934251. L, R. 46 AIL 95 ° 
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for repairing his residential house. ‘There is no evidence to the 
contrary. The learned Subordinate Judge has found the issue 
as to the existence of legal necessity in favour of the defendant 
and has held that the entire sale consideration was for family 
necessity. 

We may further note that in view of the recent pronounce- 
ment of their Lordships of the Priyy Council it is not necessary 
to scrutinize all the details of the sale consideration if we are 
satisfied that the transaction itself was for legal necessity. We 
have no hesitation in accepting the learned Subordinate Judge’s 
view on this point, and we accordingly hold that there was legal 
necessity for the sale inasmuch as the bulk of the consideration 
was required for payment of an antecedent debt and the rest for 
other. necessities. It cannot be contended that a father is not 
entitled to borrow money for the purpose of carrying on an exist- 
ing business. 

The other objection taken on behalf of the defendant was 
as to the plaintiff’s right to challenge the alienation in favour 
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of the defendant. The plaintiff is a mere attaching creditor who . 


has failed in the execution department. He-has not yet pur- 
chased the property which he asserts has not passed to Ram 
Prasad. Had he been a purchaser, we would have been bound 
by the decision in the Full Bench case of Muhammad Muzammil- 
ullah Khan v. Mithu Lal’ to hold that he had the locus standi to 
challenge the alienation in favour of the defendant-appellant. 
There is however no clear authority which has been brought to 
our notice which extends that principle to the case of a mere 
attaching creditor, If the transfer by a Hindu father 
_were merely voidable so that the property would pass for the 
time being and an option would remain with the other members 
of the family to avoid it, it would-be doubtful whether there 
is any attachable interest of the other members of ‘the family 
left which can be seized by a simple money cfeditor. On the 
other hand if the transfer were absolutely ‘void ab initio the 
property would remain vested in the family and the other co- 
` parceners and the creditor might: well be able to attach his in- 
terest. In the view which we have taken of this oase on the 
main question we do not think it necesiary to go into this further 
question. 
We accordingly dismiss First Appeal NS. 97 of 1928 and 
‘allow First Appeal No. 35 of 1928 and modifying the decree bf 
the court below dismiss.the suit in toto with*costs in both courts. 


‘I. L. R. 33 All, 783=8 A. L. J. R. 901 è è 
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RUP KISHORE anas CHANDAJI (Decree-holder) 
versus - 


THE COLLECTOR OF ETAH AND OTHERS 
(Jud gment-debtors)* 

Civil Procedure Code (V of 1908), Or. 21, Rr. 69 and 90—lInter- 
pretation of—Sale—Adjournment of date of sale without notice, 
effect of-—Material irregularity. 

Under Rule 69 of Or. 21 a sale may be adjourned, when its 
date arrives, either by the court or by the officer conducting the 
sale but the court cannot, unknown to the parties, at any time 
alter the date fixed for the sale to some other date without 
giving notice. Where a sale was held under such circum- 
stances with the result that the property was knocked down 
for a grossly inadequate price, Aeld, that there was material 
irregularity in the publication of the sale, and it must be set 
aside. 


First APPEAL from an order of Basu Trox NATH, 
Subordinate Judge of Etah. 

Benod Behari Lal for the appellant. 

Uma Shankar Bajpai for the respondents. 


The following judgments were delivered:— 


Putian, J.—This is an appeal by an auction-purchaser 
against an order of the Subordinate Judge setting aside a sale. 
The sale took place on February 28, 1927, and certain property 
was sold for Rs.6,500. The purchaser was the decree-holder. 
It is alleged, and the lower court has held, that the property is 
of a much greater value and this fact is conceded by the appellant. 
We have, however, to consider whether the low price was caused 
by a material irregularity in the proclamation or condugt of the 
sale. The first question raised is whether there was any legal 
proclamation of the sale for February 28, and the second is 
whether supposing that the proclamation made for February 27 
can be taken to be a proclamation for the sale held on the 
28th, thas proclamation itself was irregular. I will take the 
second point first. The proclamation of sale for February 27 
contains the ordinary details required by law under Rule 66, 
Order 21 of the Civil Procedure Code, that is to say, there is a 
description of the property to be sold and a statement of the 
incumbrances and the amount of the decree. There is no state- 
ment of the value of the property, and the lower court has held - 
that this is a material irregularity, relying upon the judgment of 
their Lordships of the Privy Council in the case of Saadatmand 
Khan v. Phul Kuar. 1 do not consider that the rémarks of their 


*F., A. F. O. 17 off 1928 
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Lordships in that case are authority. for holding that 
the court must under Clause (e) of Rule -56(2) give a 
valuation of the property. What their Lordships hel 


Cmn 
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was that if the court stated-the valuation of the property, that Rv? “Kisttons 


v 
must be considered to be a material fact. ‘They did not say that Correeror 


_ this being a material fact must always be stated by the court in 
the sale proclamation, and I am of opinion that it will be unwise 
to direct that the court should in every case give a valuation for 


the property to be sold. It is clear that such action on the part’ 


of the court might affect the price in an undesirable manner, 
and although certainly it is open to the court to state anything 
which it considers material for the purchaser to know, and un- 
doubtedly the. opinion of the court as to the value of the property 
is a material fact, yet I am not of opinion that the court should 
- be compelled by law to give this guide to the purchaser. For 
the rest there are certain minor irregularities which have been 
mentioned in connection with this proclamation; thus there is 
some doubt as to the drum having been beaten at the right place, 
and it is said that the notice was not affixed to the property itself 
but on a tree in the neighbourhood. Failing definite proof that 
these irregularities affected the price finally realised at the sale 
I should not be disposed to hold that the proclamation was defec- 
tive as regards the sale-fixed for February 27. 

But the sale did not take place on February 27. It took 
place on the 28th. The reason for this is that on February 21 
the amin who was the sale officer informed the court that Febru- 
ary 27 was a Sunday, and on February 24 the sale officer gave 
an order:to the amin to’ hold the sale on February 28 instead. 
The lower court has gone into the evidence as to whether the 
change of date was notified by beat of drum and it has found 
that the evidence is conflicting, but in my opinion this is not 
an essential point in the case. Either the court could adjourn 
the sale to the 28th under Rule 69 of Order 21 in which case 
the old ‘proclamation for February 27 was still a valid proclama- 
tion, and as the new date was within fourteen days there was 
no need for any further action; or the court could not alter the 
date from February 24 to the 28th without giving netice to the 
parties concerned. Rule 69, Clause 1 runs as follows:— 

_ The court may in its discretion adjougn any sale hereunder 

toa specified day and hour and the officer conducting any such 
sale may in his discretion adjourn the sale recording his reasons 
for such adjournment. 


It is clear to me that this Rule, so far as it relftes to the officer 
conducting the sale, can only apply to an adjournment on the 
date of the sale, and I see no reason to form a different opinion 
as to the rule relating to the court. In my opinion the rule means 
that when the date of the sale arrives it may. be adjourned either 
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by the court or by the officer conducting the sale. Such an 


‘adjournment takes place when the parties have received’ their 


notice and have had an opportunity of appearing at the place of 
sale. It is for this reason that there is no need for a fresh pro- 
clamation unless the adjournment is for'a longer period than 
fourteen days. But I am not prepared to hold that the court 
can, unknown to the parties, at any time alter the date fixed 
for the sale to some other date without giving notice. In my 
opinion a sale held under such circumstances would be a sale of 
which no notice has been given and consequently no proclama- 
tion. 

A proclamation for February 27 is not a proclamation for 
February 28 anda notice given for February 27 is not a notice 
given for February 28. Unless the parties could be proved to 
have been present on February 24 when the date was altered, 
it cannot be held that they have had a notice that the sale would 
be held on the 28th, and I would therefore find that this sale 
on the 28th was made without any proclamation for that date as 
required under Rule 66(2) and without any notice being given 
to the parties concerned. There is therefore a material irregulari- 
ty, and as it is admitted that the sale took place for a very 
low value I am prepared to find that the irregularity committed 
is the cause of the low price. I am further led to this view by 
the fact that no notice of the altered date was given to the 
Court of Wards who represent the judgment-debtor in this case, 
and neither the judgment-debtor himself nor the Court of Wards 
had any representative present at the time of the sale. 


In these circumstances I would dismiss this appeal. 


SULAIMAN, J.—I agree that this appeal ought to be dismissed. 
Before a sale is set aside under Order 21, Rule 90 it is incumbent 
upon the judgment-debtor to make out that there was a material 
irregularity or fraud in publishing or conducting the sale, and he 
must further show that he has sustained substantial injury by 
reason of such irregularity or fraud. 


That he has sustained a substantial injury admits of no doubt. 
The propesty was actually sold for a sum just exceeding Rs.6,000 
but several persons are prepared to offer much more. Indeed the 
judgment-debtor himself offered to retake the property on pay- 
ment of Rs.10,000° but the decree-holder who has himself pur- 
cĦased the property did not agree to accept less than Rs.15,000. 
There can therefore ‘be no doubt that the property had been sold 
very echeap and the judgment-debtor has suffered loss. The 
question for consideration is whether there has been a material 
irregularity and whether the loss is its consequence. 


The learned Subordinate Judge has referred to the fact 
that there was no mention of ay value in.the proclamation of 
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sale. It is difficult to-say that. in all cases an omission to specify Cwi 
the valuation. is necessarily a-material irregularity, though there 1925. 
may be circumstances in which it may become necessary to specify  — 
the value in order to enable the bidders to judge of the value of Rur Kistone 
the property. I would therefore not to be prepared to hold that corteron 
in this present case the.omission was a material irregularity. or Erg 





Under Order 21, Rule 54, Sub-clause (2) it was necessary Pallan, J. 
that the order for sale should be proclaimed at some place on or 
adjacent to the property by beat of drum ‘or other customary 
mode and that a copy of the order should be affixed on a con- 
spicuous part of the property and upon a conspicuous part of 
the court house. Admittedly the sale proclamation was not 
affixed on any part of the -property which was going to be sold. 
It was hung up on a pipal tree at some distance from the place. 
An omission to affix the sale proclamation on the property itself, 
when it was required-expressly by the Act, was a material irre- 
gularity. That fact might have contributed towards the absence 
of sufficient bidders on’ the date of the sale which prevented the 
proper price from being offered. : 


The main circumstance which undoubtedly has led to the 
property being sold for an inadequate price is that, on the report 
of the amin that the date previously proclaimed was a Sunday, 
the court directed that the sale should take place-on the following 
Monday.. No notice of this alteration of the date was given to 
the judgment-debtor or the Court of Wards in which the pro- 
perty had become vested. Admittedly no fresh proclamation of 
sale was issued. The evidence led by the decree-holder was to 
the effect that there was a fresh beat of drum on February 27 and 
28, 1927, announcing that the sale would take place on Febru- 
ary 28. The learned’ Subordinate Judge who heard this evi- 
dence has considered it unworthy of belief and has rejected it. 
I see no reason for taking a contrary view. 


The question for consideration is whether there has been 
a material irregularity in the publication of the sale. ‘The learn- 
ed advocate for the appellant argues that under Ordeç 21, Rule 
69 the court has an absolute discretion to adjourn any sale to a 
specified day and hour and that if the adjournment is not for a 
longer “period than fourteen, days no fresh préclamation is neces- ° 
sary. The rule however merely lays down that if'the adjoura- x 
ment is for more than fourteen days a fresh proclamation shall 
be made. The argument addressed to us on behalf of the res- 
pondent is that under this Rule the court can adjourn the sale 
only by an order passed on that very day, i.e., the day fixed for 
the sale, and that it would not be a case of adjournment if the 
date is altered or the sale is postponed in advance. The lan- 
guage of the Rule is* undoubtedly ambiguous, but I am not pre- 


. e 


Rur KISHORE 


COLLECTOR 
ow Eran 


Pullan, J. 


ee 


Civ 


1929 


v 





1232 HIGH COURT [1929] 


pared to commit myself to holding that the word ‘adjournment’ 
would not be wide enough to cover a postponement by an order 
passed in advance. 


But it seems to me that no exhaustive list of material irre- 
gularities is given in Order 21, and the absence of due notice 
to the parties concerned may in certain circumstances itself 
amount to a material irregularity. The order in this particular 
case was passed on a report received from the amin. It is not 
at all clear why Sunday was necessarily objectionable. The sale 
had been previously proclaimed to take place on that date and 
prospective purchasers might have made arrangements to be 
present on that date. The date was suddenly altered without 
any notice having been given to the Court of Wards, which 
might have liked to send a representative to be present on that 
date. In this particular case the amin did not appear at the 
proper time and place on February 27 to announce to the bidders, 
who arrived there, that the sale would take place on the next day, 
but merely absented himself. Thus even if bidders arrived on the 
scene on the 27th, they would have no means of knowing that 
the sale was going to take place the very next day. I am there- 


fore of opinion that the cumulative effect of the entire proceed- 


ings is that there has been a material irregularity in the publication - 
of the sale and that in consequence of it the judgment-debtor had 
suffered substantial loss inasmuch as the property had been knock- 
ed down for a grossly inadequate price. I would therefore dis- 
miss the appeal with costs. 


By THE Court.—The appeal is dismissed with costs. 
Appeal dismissed 
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NIRMAN BAHADUR (Plaintiff) 
e versus 
FATEH BAHADUR SINGH ann otHers (Defendants)* 


Hindu Law—Joint property—Partition deed executed by father—Avoid- 
ance of future conflicts between sons, main object of—Sons 
accept terms of deed—Son’s share not separated by metes and 
bounds—Effect of, on status of family—Suit by reversioner—W hen 
not time-barred—Agreement entered into by widow—Not bind- 
ing on plaintiff—Res-judicata, question of.  . 

With a view to avoiding any future conflict between his 
sons, A (ancestor) who owned ancestral and self-acquired pro- 
perty, jointly with his five sons, executed a deed of partition, 








on January 7, 1893, thereby reserving for himself and after 


him for his wife, a small property and dividing the rest among 
his sons. A further provided that on his death and on his wife’s 
death, his share of the property should be divided equally among 
his sons, that if any of his four sons,, whom he described as 
joint, died childless and left a widow, she would get only main- 
tenance and that if any of the four sons inherited any property 
he should be deprived of his share in the ancestral property. 
B (eldest son) began to live separately. Within a few weeks of 
A’s death on May 5, 1895, his son C also died and his widow’s 
name was recorded in his place in the khewat. It was a fact 
that the sons took no exception to the partition made by the 
father either as regards allotments or the severance of their 


respective shares. In 1914 the fourth and fifth sons sued the . 


e widow for a declaration that her husband C was joint with 
them, she being a widow had no right to the property of C. 
Eventually the parties, excepting the third brother who was 
made a pro forma defendant, entered into an agreement by 
which the family was declared to be joint, and a decree dated 
*June 2, 1916 was passed in terms of the said agreement. There- 
upon in 1925 C’s daughter and her minor son sued for a 
declaration that C died separate from his brothers and that the 
agreement by his widow was of no effect on the interests of 
the reversioners for the time being. The fourth and fifth sons 
together with the third son’s son contested this suit and the 
widow was added as pro forma defendant. 


Held: (1) that the suit was not time-b&rred. Ranodip Singh 
v. Parmeshar Prasad, I. L. R. 47 All. 165=23 A. L. J. R. 476 
referred . to. f 


(2) that the decree passed on foot of the compromise of 
June 12, 1916 was no bar to the maintenance of the present 
suit. i . i - 

Khunj Lal v. Govind Krishna Narain, I. L. R. 33 All. 356 
` oF, A. ALL of 1926 
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(p.c.)==8 A. L. J. R. 552 and Mata Prasad v. Nageshar Sahai, 
I. L. R. 47 All. 883=24 A. L. J. R. 1 referred to. 

(3) that the agreement entered into by the widow, 
however bona fide her act may have been, was not hinding on 
the plaintiff; and 

(4) that at the date of his death, C was a epkd 
Hindu, in law, if also not in fact. The mere fact that the 
share of C was not separated by metes and bounds would not 
affect the status of the family. 

Kandasami v. Doraisami Ayyar, I. L. R. 2 Mad. 317 referred to. 

First APPEAL from the decision of the Subordinate Judge 


of Basti. 
Kailas Nath Katju and Harnandan Prasad for the appellant. 
Peary Lal Banerji and M. A. Aziz for the respondents. 
The following judgments were delivered:— ~ 


MuxerJi, J.—This is che plaintiff’s appeal. The following 
pedigree will explain the history of the case and the relationship, 
among themselves, of the actors in this history: 

Babu Naurang Singh (died May 5, 1895) 
Daulat Kuar 

I | I | 

Jaikaran Balkaran Dirgbijai Fateh 


Singh Singh Singh Bahadur 
= Singh 





| 
Mst. Harakh- 


raj Kunwari 


Raghuraj 
Singh alias 
Banke Singh 
Gandharp 
Singh alias 
Gannu Singh 


Mst. Manraj 
Kunwari 
(wife) 


Jagannath 
Kamta Prasad 


Mst. Jasodra í e 
Kunwari 

daughter 

Hanuman 

Singh 


Nirman . 

Bahadur 

Singh, son 

The ancestor, Naurang Singh, owned both ancestral and 

self-acquired property held jointly by himself and his five sons. 
In the year* 1893, on January 7, he executed a document entitled 
“Deed of partition” which will be found at p. 57 of the paper 
book. One of theeimportant points that we have to decide in 
this appeal will be the effect of this document on the status of 
the family. One of,the immediate results of the deed was that 
Jai Karan Singh, the eldest son, began to live separately. Naurang 
Singh*died on May 5, 1895. Within a few months of his death 
(according to one party, six months and according to the other, 
some 15 months) Dirgbijai Singh died. Mst. Manraj Kunwari’s 
name was recorded in the place of her, husband in the khewat. 
In 1914, Fateh Bahadur Singh and Raghuraj Singh alias Banke 
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Singh, instituted a suit against Manraj Kunwari, to obtain a Orm 
declaration that she was a widow of joint Hindu family and had {929 
no right to the property over which her name had been recorded 

in the khewat. In the alternative, they claimed possession over Neman 
two-thirds of the property, on the ground that the remaining v. 
one-third belonged to the third brother Balkaran Singh who was Faren 


Banano 
made a pro-forma defendant. Sinek 


After some time, parties, excepting Balkaran Singh, came 77> 
to terms and an agreement was executed on May 18, 1916. On 
June 12, 1916, the learned Subordinate Judge passed a decree in 
favour of the plaintiff for the entire amount of the property in 
suit and not only two-thirds (see the decree which is on the 
record but which has not been printed). Being dissatisfied with 
this agreement on the part of her mother, Mst. Jasodra Kunwari, 
with her son, the present plaintiff-appellant, instituted the suit 
out af which this appeal has arisen, to obtain a declaration that 
Dirgbijai Singh died separate from his brothers and that the 
agreement executed by Mst. Manraj Kunwari was of no effect 
and consequence on the interest of the reversioners for the time 
being. 

To this suit, the two surviving brothers of Dirgbijai Singh, 
viz., Fateh Bahadur and Raghuraj Singh and the son of Balkaran 
Singh, viz., Gandharp Singh, are parties as principal defendants. 
Mst. Manraj Kunwari has been added as a pro-forma defendant. 
We are told, though there is nothing on the printed record to 
that effect, that after the decree was made in favour of Fateh 
Bahadur Singh and Raghuraj Singh, on June 12, 1916, either 
Balkaran Singh or his son Gandharp Singh instituted a suit against 
the two successful plaintiffs for recovery of his third share in 
the property of Dirgbijai Singh, and succeeded in that suit. 
This is, presumably, the reason why Gandharp Singh has been 
made a party to the present suit. 


_ The principal defendants contend that the only person who 
separated from the family was Jaikaran Singh and that as a 
matter of fact and as a matter of law, the rest of the family 
remained united and Dirgbijai Singh died as a member of the 
joint Hindu family, that Mst. Manraj Kunwari’s name was re- 
corded in the khewat for the sake of her consolation, but she was 
evilly influenced by certain adversaries of the defendants and they 
instigated her to institute suits for arrears of rent and ejectmeht ° 
of tenants and ultimately to make an applicàtion in the revenue . 
court for separation of her share by partition, that these uslaw- 
ful acts on the part of Manraj Kunwari led to the institution of 
the suit in 1914 which was ultimately compromised, and rightly 
compromised, that the said decree in the suit of 1914 is binding 
on the plaintiff and the sitit is barred as res judicata and that the 
claim is also barred by time. During the pendency of* the suit 
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Mst. Jasodra Kunwari died and her son was left as the only 
plaintiff in the suit. 

The learned Subordinate Judge framed the necessary issues 
and found on all the issues against the plaintiff. 

The points that we have, therefore, to determine are all 
the points that arise in the suit and they may be stated as follows. 

1. Whether the suit is time-barred? 

2. Whether the suit is barred as res judicata? 

3. Whether the agreement executed by Manraj Kunwari is 
binding on the plaintiff? 

4. Whether Manraj Kunwari executed the agreement of 
1916 with full knowledge of its effect? 

5. Whether Dirgbijai Singh died separate from his 
brothers? 


The first point that calls for decision is the point of limita- 
tion. The learned Subordinate Judge applied Sec. 120 of the 
Limitation Act and as the suit had been filed more than six years 
after the making of the agreement, he thought the suit was 
liable to be dismissed as barred by time. It is however clear that 
if Article 120 applies, as it undoubtedly does, then the cause of 
action for the plaintiff who is a minor of 7 years of age, could 
not have’arisen till his birth. It could not be said that the cause 
of action arose in 1916. Besides, the surviving plaintiff being 
a minor at the date on which the cause of action arose and the 


- date of the suit, the suit cannot be time-barred. 


The learned counsel for the respondents has argued that 
the cause of action would arise in the year 1916, even though 
the appellant was not born on that date. As an authority, he 
cited the case of Ranodip Singh v. Parmeshar Prasad’. That 
case has no application whatsoever. That was a case of a Hindu 
father selling. off property and the sons suing for setting aside 
their father’s alienation. Article 126 applied to the ease and 
the starting point of alienation was “not” when the cause of 
action arose, but “the date of the taking of possession by the 
alienee”. ‘The starting point was a definite one and whether the 
plaintiffs or any one of them were born or not at the date of 
the alienation the limitation began to run all the same. 

I hold that the suit is not barred by limitation. 


The next question of importance is that of res judicata. It 
has been argued that Mst. Manraj Kunwari represented the entire 
estate of Dirgbijai Singh and a decree, although by consent, ob- 
tained against her by the first two defendants, would operate as 
res jildicata agdinst persons claiming as reversioners. The prin- 
ciple is now well recognised, that the widow, although a limited 
owner, represents the entire estate of the last male holder and 
any decision obtained against her, either,on a fair trial on contest, 

- . I. L. R. 47 All. 165%23 A. L. J. Ry 176 
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or on a bona fide compromise, which amounts to a family arrange- 
ment, would be binding on the estate represented by the widow. 
It is enough to quote one of the latest cases on the point, Khunni 
Lal v. Govind Krishna Narain’. But the case, in my opinion, 
has no application where the widow does not accept the position 
of representing the estate and agrees that there is no estate to 
represent. Where, by way of compromise, the widow says that 
her husband died joint with the opposite parties and, therefore, 
she is not entitled to possession and is entitled only to a main- 
tenance, it cannot be said that the widow represented the estate 
and a compromise honestly arrived at by her would bind the 
reversioners. ‘The reason is very simple. The moment the 
widow says that her husband’ died joint, she disclaims all title 
to represent her husband’s. estate, for on her own admission, there 
is no estate to represent. Her act, therefore, cannot bind those 
whose allegation is that there was-such an estate and on the 
death of the widow that estate would devolve on them. 


It was argued by the learned counsel for the respondents 
that if this were the true state of the law, a decree obtained against 
a widow after a bona fide contest ending in the total failure 
of the widow would not bind the reversioners. In my opinion, 
the judgment, obtained against a-widow, in an honestly fought 
case, to the effect that the widow’s husband died joint, would bind 
the reversioners. This would be so, because the widow maintain- 
ed, to the last, that there was an estate to represent and that she did 
her best to represent that estate. If she lost the case, it was in spite 


of her attempt to save it and not because she agreed with the. 


opposite party that there was no estate of her husband that 
survived his death. 


I asked the learned counsel for the respondents to cite one 
single case in which the Privy Council may have held that a 
decree of a widow’s admission that no estate of her husband 
existed was binding on the reversioners. The learned counsel 
could- cite only the case of ‘Mata Prasad v. Nageshar Sabai’. 
This case, in my opinion, has no application here.- When Rani 
Chandra Kunwar entered into a compromise with Kunwar 
Narendra Bahadur, Kumar Narendra Bahadur was the rever- 
sioner on the death of Chandra Kunwar and there was nobody 
else who could take at that moment, on Rani*Chandra Kunwar’s 
death. - Their „Lordships take care to say that the compromise 
-was the best “in the circumstances” of thes case. Even if the 
Rani’s husband had been separate, the Rani could pot claim any- 
thing. beyond the life estate.and that life estate she got by a 
compromise with Narendra Bahadur. In the last but one 
paragraph, at 899 their Lordships say: 

F, L. R. 33 All, as¢ (r.c.)=8 A. L. J. R. 552 
F LL. R 47 All 883824 A. L. J. R. 1 . 
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Narendra Bahadur was in their Lordships opinion, the nearest 
agnate of Wazir Chand. If the property was subject to the 
provisions of Hindu Law, as their Lordships find, whether he 
was joint or separate from Wazir Chand, he was entitled to the 
property on the death of the widow. 'The compromise in fact 
gave effect to this rule of the Hindu law. 


This was the real reason of the decision of their Lordships 
and this in no way lays down that a lady who disclaims the very 
title to represent the estate, must yet be regarded as representing 
the estate, so as to bind the reversioners who would succeed, if 
there were an estate. 


In my opinion, the decree passed on foot of the compromise 
on June 12, 1916 is no bar to the maintenance of the present suit. 
The third question is whether the agreement executed by Manraj 
Kunwar is binding on the plaintiff. The reasons given in decid- 
ing’the point No. 2 apply to this issue and I hold that the agree- 
ment entered into by Manraj Kunwar, however bona fide her 
act may have been, is not binding on the plaintiff. 


Point No. 4 


In view of my finding on issue No. 3 it is not necessary to 
decide the question whether Manraj Kunwar executed the agree- 
ment of 1916 with full knowledge and appreciation of its terms 
and effects. The direct evidence adduced on behalf of the res- 
pondents on this point is very poor but circumstantial evidence 
is no doubt strong. The immediate cause of the institution of 
the suit by the first two defendants was that Manraj Kunwar 
had filed an application for partition of the village Narkhoria. 
After the suit in the civil court had been decided, one would 
expect Manraj Kunwar would press her application for partition 
in the revenue court, if she thought that the compromise gave 
her a right to remain in’ possession in the place of her husband. 
The suit was finally -disposed of in 1916 and the fact that Manraj 
Kunwar never took any steps to find out how the suit had been 
decided and the fact that her name was removed from the villages 
other than those over which she was allowed to remain in 
possession ,in lieu of maintenance, go to show that Manraj 
Kunwar knew what she had done. I hold that Mst. Manraj 
Kunwar knew the effects of her own act and the compromise 
is undoubtedly binling on her. But as I have said, this is -im- 
nfaterial. If the agreement is binding on Manraj Kunwar, it is not 


. binding on the plaintiff. 


e ° Point No. 5 


This is the most important point in the case. The history 
of the family is given in the partition deed of January 7, 1893. 
It was executed by Naurang Singh alone. He said that he was 
possessed, of both ancestral and self- acquired property and he was 
living jointly with his sons. He said that in his life-time there 
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: Was a dispute between himself and his sons about partition of 

property and therefore, in order to remove disputes he thought 
it necessary to make a partition during his life-time of the pro- 
perty among his heirs, so that, after his death there might be 
no dispute of any kind among all the five sons of his about both 
the movable and immovable properties left by him. He accord- 
ingly reserved for himself and after him for his wife, a small 
property (an 8 annas share) in village Chariband and divided 
the rest of the property among his five sons. The mode of divi- 
sion is very. clearly given in the schedule, which is a part of the 
partition deed, at p. 59 of the record. The eldest son Jainarain 
got a fifth share in the village of Narkhoria and the entire shares 
of the family situated in two villages. The rest of the property 
was divided in equal shares among the other remaining four sons. 
Naurang provided that, on his death and on the death of his 
wife, the. property in Chariband should be divided equally among 


his five sons. He divided the family house in this way that he’ 


gave the residential house to his four sons and a small shed and 
a female elephant to his eldest son. The father had a debt of 
Rs.2,000 and the partition deed recites that Jaikaran Singh gave 
him one-fifth of. that, namely, Rs.400 in cash. The result was 
that Jaikaran was exempted from paying his father’s debt. 
Naurang Singh further provided that if any of his four sons, 
whom he described as joint, died childless (la aulad) and left a 
widow, she would get only maintenance and not a share in the 
property. He further provided that if any of the four sons 
inherited any property he should be deprived of his share in the 
ancestral property. On foot of this deed it is contended on 
behalf of the appellant that the necessary legal effect of the deed 
was a spliting up of the family into six portions, five portions 
being represented by each of_the sons and the sixth by the father. 

According to the deposition of the defendant, Raghuraj 
Singh, lias Banke Singh, Dirgbijai Singh died six months after 
his father’s death. The father himself died a little over two years 
after the execution of the deed of partition. The time that 
elapsed between the execution of the deed of partition and the 
death of Naurang Singh and Dirgbijai Singh was not se large as 
to enable us to expect the existence of clear and cogent evidence 
indicating the separation of the family. All that we know is 
that Jaikaran Singh, who was a very troublesome man, became 
entirely separated and the father and the other sons continued 
to live in the old dwelling-house. I would’ further note that 
mutation of names did not take place till the death of not enly 
Naurang Singh, but also that of Dirgbijai Singh. On the death 
of these two men, the property that was held in the family except- 
ing the property given to Jaikaran Singh, was. divided into four 
equal shares according to tht termg of the deed of partition, which 
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is expressly quoted as a deed of partition and Manraj Kunwar’s = 


name was recorded where Dirgbijai Singh’s name would have 
been recorded had he been alive. It is true that in that very 
application the surviving brothers of Dirgbijai Singh said that they 
wanted to have the name of Manraj Kunwar recorded “simply 
in order to please her”, but, as a matter of law, any statement 
made by a party cannot be evidence in his favour. The fact 
remains that Manraj Kunwar’s name was recorded. The further 
fact is established that during the course of this mutation, the 
name of Daulat Kuar, the mother, was recorded with respect to 
the village of Charibund as contemplated in the deed of partition, 
and further, on her death, the names of the four surviving sons 
and that of Manraj Kunwar were recorded over this property on 
the death of Daulat Kuar. Manraj Kunwar was therefore allowed 
to have that share which would have fallen to her husband if 
he had beer) living. These facts and the fact recited in the 
plaint of 1914, namely, Manraj Kunwar had been suing for re- 
covery of arrears of rent, for ejectment of tenants, and had applied 
for partition, all go to indicate that Manraj Kunwar did exercise 
possession over her husband’s share. But when all is told, the 
fact remains, that we have not got any clear evidence as to what 
happened between the date of the deed of partition and the 
deaths of Naurang and Dirgbijai Singh which followed in quick 
succession. In my opinion, we have to decide the case on a proper 
construction and on a consideration of the legal effects of the 
deed of partition. If the deed of partition effected a separation 
among the sons inter se, the mere fact that the share of Dirgbijai 
Singh was not separated by metes and bounds will not, in my 
opinion, affect the status of the family, if it had been, as a 
matter of law, split up by the deed of partition. 


Dr. Katju has argued that the father in his lifetime was 
competent, under the Hindu Law, to effect a separation in the 
family and he has quoted from the Mitakshra (see Chapter I, 
Section 2: of Colebrooke’s Translation). The original text has 
also been put before us. Yajnavalkya says that if and when a 
father wants a partition, he may divide the sons. For this pur- 


pose, he ‘may give the eldest son ‘the largest share or he may, 


divide the inheritance among the sons equally. Mr. Peare Lal 


- Banerji on behalf ef the respondents has relied on the commentary 


gf Vigyaneshar where he says that the father may separate the . 


sons ‘from himself... His argument is that the provision as to 
partition by the father made by Yajnavalkya relates only to the 
fatHer who bås separated himself from the sons and does not 
relate to a separation of the sons, inter se. This interpretation 
however is not commendable. The second sentence in the sloka 
mentions unequal divisions among song and this None is sufficient 
to indigate that the sons could elso be divided among themselves. 
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put on the same text by that eminent Judge, Muttusami Ayyar. 


Again, Mr. Banerji has argued -that where a father is authorised 
to make equal division among. the sons, he has-to give his wives a 
share equal to that of the sons (see Chapter I, Section 2, paragraph 
. It urged, that. where, as in this 
case, the father has not. given a- ‘share to this wife. equal to that of 


9, Colébrooke’s translation). 


the sons, it must be, held that the partition by the father was 
illegal and cannot be upheld. This interpretation is hardly correct. 


It might be that the wife could claim, an equal share with her 


sons, but.it was really for her and her alone to say whether she 


has not been fairly treated. 


I have no doubt that under the 


Hindu Law a father has a right to.divide up the family at any 
moment he likes, eas he. gives ; shis sons equal shares with 


himself. 


Then . it remains to see skaler this intention of the father 
_ has been, carried out by'the language employed by him. I have 
no hesitation in coming to the conclusion that this intention has 


been effectually carried out. 


I have already quoted from the 


text of the deed and have’ pointed out that the father mentioned 
that there was a dispute: among- -the sons and he wanted the separa- 
tion of the sons. . 


The apprehension that, on the deh of die father disputes 


! 


might arise, among all the five sons, was-one of the reasons for 
- the execution' of the deed and was\one of the’ motives why 
` ‘Naurang should separate the\sons and also himself. - Reading the 


document as a whole I have not the least doubt that the father 


did separate himself and did divide up the five sons by giving each 
an equal share and! thenceforward the aly pesmi) a separated 
E G : 


family. 


On behalf of the respondents i it es been: TE that the pro- 
vision ih the deed ‘of partition that if one of the sons died issue- 
‘less, his widow should get only maintenance indicated that the 


father’ did not contemplate a division among his four sons, other 


than Jaikaran. 


law to do. 


‘Tt is ‘further’ urged that the words “if any cf 
the four sons: who are joint” also indicated the’ father’s’ intention 
not to separate these sons. ‘It is sufficient.to say that by this 
provision the father: wanted’ to do which he „had no authority in 


At: the" 


date of’ the ‘execution of the 


deed 


the sons weré, in fact, joint with the father and it was by opera- 
tion of the deed itself that separation in law ‘was’ brought about. 
If, therefore, on. Jañùary 7,,1893, the father saidethat the four 


sons were joint he did not necessarily imply that the sons were 
to continue joint after the execution of the deed. ‘Then it was 


only i in te cat of one of the’ four sons (other than Jaikaran) 
i th LR 2 gad. 317 ig 
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dying issueless that the rule was to come into operation. The 
word “la aulad” in vernacular means “issueless” or without any 
son or daughter. That this is the popular meaning of the words 
“Ja aulad” is not denied. Although “wald? means a son the 
plural form “Aulad” means sons and daughters. ‘To: satisfy my- 
self further on the point I consulted Richardson’s and Far Hang 
Asfiaya dictionaries and both say that the word “aulad” means 
‘issues’ and is sons and daughters. The counsel for the respon- 
dents could not cite any authority to show that the meaning given 
in these two dictionaries was, in any way, incorrect. ‘That being 
the case, the desire of Naurang Singh was that only in the case 
of a son dying without a daughter or a son, the widow was to 
get nothing in the way of maintenance and some pocket money. 
This was neither a rule applicable to a joint Hindu family nor 
to a separated family. It must be clear that Naurang had his 
own ideas about the proper rule of inheritance and he tried to 
impose it on his sons. This being beyond’ his power the provision 
becomes ineffective. Again the provision that the sons were to 
lose their properties, under certain contingencies, was beyond his 
competence. As I have said, reading the document as a whole, 
I am satisfied that the family was split up and at the date of his 
death, Dirgbijai Singh was a separated Hindu, in law, if also not 
in fact. 


The result of my findings on the above issues is that the suit 
of the plaintiff, Nirman Bahadur Singh, ought to succeed and I 
would grant him a declaration that the compromise entered into 
by Manraj Kunwar in the suit No. 196 of 1914 and the decree 
that followed is not binding on the reversioner who may suc- 
ceed on the death of Manraj Kunwar. I would further allow 
the plaintiff his costs both in this Court and in the court below. 

NIAMATULLAH, J.—I took time to consider the various 
questions which arise for decision in this case, and have Since had 
the advantage of reading the judgment of my learned colleague, 
with whose conclusions I find myself in agreement. The most 
important question in the case is the one relating to the inter- 
pretation of the deed of partition, dated January 7, 1893, by which 
Naurang Singh purported to divide his property among his sons, 
reserving part of it for himself. The deed was probably drawn 
up by a layman not conversant with the intricacies of Hindu Law 
relating to joint family property, and hence the difficulty in arriv- 
ing at a definite conclusion regarding the intention of Naurang 
Singh as to whether he desired all his sons to separate from one 
another. Reading the deed as a whole, I am of opinion that 
Naurang Singh intended a complete disruption of his family, 
each son of his holding in severalty what he allottad to him. The 
predominant motive stated in the preamble of the deed for exe- 
cuting it is to remove all chaffce of friction between any, two 
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members of his family after his death. The deed recites: 

In order to remove disputes for ever I think it proper to parti- 
tion during my lifetime the said property among my heirs, and 
it is necessary as well as my duty to partition the said property 
during my lifetime among my, heirs, so that after my death 
there might arise no dispute of any kind among all the five 
sons of mine about the movable or immovable property left by 
me. Therefore, I...... ..... divide my muafi, ancestral and 
self-acquired property ...... as well as the debts due by me, 
as specified below, among all the five sons of mine mentioned 
above and put each. of them in possession of every thing which 
each has got by virtue of the partition. None of my sons have 
or shall have right or power to interfere with anybody contrary 
to the partition made by. me. 

And again, 
each of my sons shall enter into possession at the property parti- 
tioned by me and pay Government revenue, consider the pro- 
perty to belong to them for ever and remain in possession and 
enjoy it generation after generation. Each of my sons shall get 
my name removed from the patti dari khewat against the share 
partitioned, and get his name entered; otherwise I shall do so. 
The residential house was given to four of his sons, the fifth, 
Jaikaran Singh, being otherwise compensated. “The total debt, 
amounting to Rs.2,000, was distributed among the five sons, the 
share of each being specified as one-fifth. The properties speci- 
fied at foot of the deed were distributed among the five.sons. 
Those allotted‘ to Jaikaran Singh are shares in villages in which 
no interest was reserved for himself or for any of the other sons. 
The remaining four_sons were given one-fourth share each in a 
number of villages, that is, they were to hold those villages or 
shares therein as tenants in common in specified shares. It is 
significant that the distribution of shares among the five sons was 
made by a tabular statement with five columns, one headed by 
the name of each son whose share is separately specified in his 
column. If there had been nothing else in the deed, no question 
could have arisen as regards the intention of Naurang Singh as 
to whether he intended his sons other than Jaikaran Singh to 
continue as members of a joint Hindu family or to þe separate 
from one another. A clause added towards the end of the deed 
has, however, created some difficulty. It provides that. 
if any of the four sons, who are joint, dies childless and leaves 
his widow, she shall get Rs.100 yearly in addition to raiment 


expenses. She shall have nothing to do with the property. If | 


‘any of the four sons inherits any other property, he shall be de- 
prived of the ancestral property. The remainit®g. three sorts shall 

divide his property among themselves. l 
It is argued that this clause indicates a desire on the part of 
Naurang Singh to treat his four sons as joint and to make the 


aul of SOTA applicable, to them. This reading of the 
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clause makes it in direct conflict with other parts of the deed 
already referred to. “If-it is possible to adopt a construction which 
harmonises it with the rest of the deed without violating the lan- 
guage used in it, such construction is to be preferred. The 
clause does not, in my opinion, provide a rule of survivorship to 
apply to the four sons, but imposes a condition which confers 
a contingent interest on’ each of the four sons in the propérty 
allotted to any other of them. In other words, it lays down 
that if any of his four sons dies childless, his share would devolve 
on his brothers other than Jaikaran Singh. The contingency 
contemplated by the clause has not happened, as Dirgbijai Singh 
did not die childless, having left a daughter. . The expressions 
used in the deed is ‘be aulad’, which has been correctly translated 
as ‘childless’, ‘The object of Naurang Singh evidently was to 
exclude Jaikaran Singh’s line from inheriting any part of the 
property allotted to the other sons. The condition is of the same 
nature as another which follows it, namely, that if any of the 
four sons goes out to another family,’ having inherited the estate 
of some-one whose place he occupies as regards residence, enjoy- 
ment of property, etc., hé would forfeit his ancestral estate. It 
is not necessary to decide how far these conditions could have been 
validly imposed by the father in dividing the family property 
among his sons. They are in the ‘nature of. defeasance of the 
estate granted to each of the four sons on the happening of a 
contingency; and, as already stated, no contingency contemplated 
by the clause has happened. It has. not been argued before us, 
nor was-it a case made in the pleadings, that the respondents’ 
claim is based on the first condition. The clause in. question 
was relied on’as throwing a light on the intention of Naurang 
Singh regarding the continued jointness or separation among his 
sons other than Jaikaran Singh. Construing the deed with the 
condition aforesaid, I am of opinion that it does not in any way 
detract from the clearly declared intention to be gathered’ from 
other parts of the deed already adverted to that the four sons 
should hold the family estate in severalty. 

Nane of the sons took any exception to the partition made 


by the father either as regards the allotments or the severance of: 


their respective interests. On the contrary, their conduct in 
course of the mutation proceedings, which took place in 1896, 
clearly establishes that they had agreed to what had been done 
by“their father in executing the deed of partition, dated Janu- 


‘ary 7, 1893. The name of Naurang Singh continued to be re- 


corded in the Revenue Registers till his death and thereafter till 
after the death of Drigbijai Singh who died a few months after 


Naurang. Singh. The. patwari made a report for entry of the- 


name of Jaikaran Singh along with? those of .th® other three 


brothers, Drigbijai Singh having djed. - To this the three brothers: 
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objected, relying on the clause which entitled them to succeed 
to the interest of their deceased brother Drigbijai Singh. They, 
however, consented to the name of his widow, being entered 

“simply in order to please her”. It: is significant that they did 
not allege any jointness between Drigbijai ‘Singh and themselves 
and did not’rely upon the rule of survivorship as entitling them 
to succeed to the interests of the deceased. They relied solely on 
. the condition occurring in the deed of partition which has been 
already discussed and which entitled each of the four brothers to 
succeed to the estate of any other of them on, his dying childless. 
Apparently, they regarded Drigbijai Singh to have died be aulad, 
taking that expression to mean sonless. 

By a mortgage deed, dated May 26, 1911, Fateh Bahadur 
Singh, one of the defendant respondents, mortgaged some shares 
allotted to him by'the deed of partition. Though the deed of 
‘partition is not referred'to, the shares hypothecated are identical 
with those given to him in those villages by that deed. Similarly, 
Raghuraj Singh, another defendant-respondent, mortgaged his 
two anna share in village Semra out of the four anna share allot- 
ted to him by the deed. - 

The evidence adduced on behalf of the defendants, no doubt, 
tends to show that, after the deed -of partition, Naurang Singh 
and his four sons lived in the same house and had joint mess. 
As regards Naurang Singh, there can be no manner of doubt 
that he became separate from all his sons, inasmuch as the deed 
provides in clear terms, that he reserved to himself an eight-anna 
share in village Chari Bandh, which,-he declared, would devolve on 
his widow for life and thereafter on his five, sons in equal shares. 
If jointness and common residence was consistent with Naurang 
Singh being a-separate member of.the family, there is no reason 
why the same consideration should not apply to the case of his 
sons other than Jaikaran Singh. ‘Consistently with the object 
stated i ‘the deed, no jointness of any kind in the property was 
left, though it might have suited to the convenience of Naurang 
Singh and the four sons, some of whom were young, to have joint 
mess and residence. It is the case of the defendant-respondents 
that the four sons or their descendants have been sepasate in all 
respects for about 12 years before the institution of the suit and 
_ that the shares allotted by the deed of partition are-held by each as 
his separate property. For these reasons, I hold? in agreement with 
my learned colleague, that Drigbijai’ angh died: a separated ment- 
ber of the family.  ; 

In view of: the finding arrived ‘at by me, it ig not necessary 
to decide the question whether a father can not only divide the 
family property among his sons—a power which he undoubtedly 
has (See Kandasami v. Doraisami Ayyar' and the authorities dis- 
cussed there), but also. to declare effectively that each of his sons 
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is to enjoy the property allotted to him as a separated member, < 
regardless of the wishes of the sons in that behalf. In my opinion, 
it is a moot question whether the father’s power extends to putting 
an end to the jointness among his sons, so as to preclude the 
application of the rule of survivorship, even though the sons 
otherwise desire. ‘The sons may not be competent to object to a 
fair division of the family property being made by their father; 
but it may be that they prefer to enjoy the property allotted to 
them in a state of commensality, specially where no division by 
metes and bounds has been made by the father, who merely 
defines the share of each. In such a case, if the sons, or some of 
them, refuse to separate from one another, accepting the property 
allotted to them by the father, the question may arise whether 
it is a case of continued jointness or re-union. I am not called 
upon to consider this aspect of the case, as I have found that none 
of the sons objected to the father’s action in separating all of his 
sons from one another. On the contrary, as shown already, they 
acquiesced in the arrangement made by Naurang Singh, and acted 
upon it, i 
As regards the effect of the compromise, I am not prepared 
to go so far as to hold that in no circumstances can a Hindu 
widow enter into a compromise, the effect of which is to declare 
her husband to have been a member of joint Hindu family whose 
interests devolved by survivorship on the other members to the 
entire exclusion of the widow as an heir. I am, however, of 
opinion that the compromise dated May 18, 1916, between 
Mst. Manraj Kuari on the one hand and her husband’s brothers, 
Fateh Bahadur Singh and others, on the other, is not binding on 
the appellant, because it has not been established to my satisfac- 
tion that Mst. Manraj Kuari, a pardahnashin lady, entered into 
it with full appreciation of the circumstances relating to her 
husband’s interests in the family property. There is no, evidence 
to show that she had any competent legal advice as regards her 
position after her husband’s death. The effect of the deed of 
partition, specially the condition which makes the property of 
one of the four sons descendible on the rest of them in case the 
former digs childless. (be aulad), should have been properly com- 
prehended by her before she could judge of the fairness or other- 
wise of the compromise into which she entered. The deed.is so 
drawn up as to make it difficult for her to understand her position 
regarding her husband’s property and tọ realise for herself the 
chances of her succéss in case the litigation between her husband’s 
property and þerself were carried on to a conclusion. If, after 
fully understanding the doubtful character of the deed of parti- 
tion, she enters into a fair compromise to avoid litigation, the re- 
versioners may be bound by her action. The factethat she com- 
pletely abandoned all contest tg the elaim „put forward by her 
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kusband’s brote is a clear indication that she thought or was 
given to understand that their claim was unanswerable. If she 
had any competent advice in the matter and the real character 
of the deed of partition had been explained to her, I have little 
doubt that she would never ‘have agreed, to a compromise on 
extremely unfavourable terms, by foregoing the entire estate of 
her husband for herself and all the reversioners of her husband. 
It is true her story as regards the circumstances under which she 
was persuaded to enter into the compromise cannot be believed; 
, but it was for the defendant-respondents, who relied on the com- 


promise, to establish the circumstances giving rise to the inference | 


_ that the compromise was the result of a bona fide settlement, agreed 
to by. the lady to avoid litigation and reasonably believed to be 
fair and proper. ‘The only direct evidence is that of the defend- 
ant Bankey Singh. It does not, however, indicate any attempt 
having been made to bring it home to her the effect of the com- 
promise, dated January 7, 1893 and her rights thereunder as to 
which she was under a complete misapprehension. The only 
persons who, according to Bankey Singh, had access to her and 
who could have.advised her were her mukhtar, Sheo Narain 
Paride, since deceased, and Giraj Singh, a relative of her daughter’s 
husband. «. How far these people theniselves understood the effect 
of the deed of partition and the lady’s chances of success in case 
the litigation was carried on to the end does not appear. It may 
be that the terms of the compromise itself were fully understood 
by them and by the lady; but under the circumstances of the 
case I think it was not’ enough to make it binding on the lady 
or the reversionary heirs. For these reasons, T hold that the com- 
promise in question does not stand in the way of the plaintiff- 
appellant obtaining the relief claimed by him. 

On the question of limitation, I am in entire agreement with 
my learned colleague, and have nothing to add. 

In view of the findings noted above, I concur in allowing the, 
appeal with costs. 

By tHE Court—For slightly different reasons we have agreed 
in allowing: the appeal. 

We allow the appeal, set aside the decree ofthe court below 
and grant the plaintiff a declaration that the compromise entered 
into' by..Mst. Manraj Kuari and the.decree dn suit No. 196 of 
1914 will not bind the reversioner for the time being on she 


death of “Mst. Manraj Kuari. The appellane will have his costs . 


throughout. A 
f Appeal allowed 


CL 


1929 


“NIRMAN 


BAHADUR 
v. 
FATHI 
BAHADUR 
SINGH 





Nismat- 


ullah, J. 


Crm 


1929 


Iyly 16 


BENNET, J. 


IQBAL 


Arman, J. 


r] 
e 


1 


Iqbal 


Ahmad, J. 


1248 HIGH COURT ge [1929] 


DIP CHAND (Defendant) 
versus 
MUNNI LAL .(Plaintiff)* . - ae 
Limttation Act (IX of 1908), Articles 44 and 144—Alienation by | 
guardian—Not for minor’s benefit—Transaction voidable by minor ` 
within 3 years of his attaining majority—Guardians and Wards Act, 

Sec. 4 (2) —“Guardian’”, meaning of. 

Article 44 provides for a suit by a ward, who has attained 
majority, to set aside the transfer of property by his guardian, 
and the prescribed period of limitation is three years. The words 
of this Article are very general and have application to every 
case in which a ward, on attaining majority, impugnes the transfer 
made by his or her guardian during his or her minority, and there is 
absolutely no warrant for restricting the application of ‘that 
Article to cases of transfers made by a certificated guardian. , 

The word “guardian” as defined by Sec. 4(2) of the 
Guardians and Wards Act is of general import and includes 
natural and testamentary guardians and guardians appointed by 
Court. i 

Bachchan Singh v. Kamta Prasad, I. L. R. 32 AIL 392 
‘dissented from. Brojendra Chandra Sarma v. Prosanna Kumar 
Dhar, 24' C. W. N. 1016, Madugula Latchiah v. Pally Mukka- 
linga, 1. L. R. 30 Mad. 393, Fakirappa Limanna Patil v. Lumanna 
Bin Mabadu Dhanekar, 1. L. R. 44 Bom. 742 and Labha Mal v. 
Malak Ram, 1. L. R. 6 Lah. 447 referred to. 

SECOND APPEAL from a decree of Basu Greist PRASAD, 
Additional Subordinate Judge of Mirzapur, confirming a decree 
of Mautvi Mouammap Taqi Kuan, Munsif. 

Kailas Nath Katju for the appellant. 

S. N. Varma for the respondents. 

The judgment of the Court was delivered by 

IgpaL Auman, J.—This is a defendant’s appeal artd. arises 
out of a suit brought by the plaintiff-respondent for possession 
of certain zamindari share by cancellation of a’ sale deed, dated 
May 12, 1917, executed by the plaintiff’s mother during the plaint- 
iff’s minority. ‘The plaintiff’s case was that there was no necessity - 
for the sale’ and that the sale was not binding on him. 

The defence to the suit was that the sale was for necessity and 
for, the benefit of the minor and, therefore, it was binding on him. 
It awas further pleaded in defence that the plaintiff’s age was 


_ twenty five and not twenty one, as stated in the plaint, and that 


the suit was time-barred. 

The consideration for the sale was Rs.640, and both the 
courts below agreed in holding that, out of the sale consideration, 
a sum of Rs.480 was for the benefit of the plaigtiff and was 


binding on him and that the necessity for the remaining sum of 
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Rs.160 had not been “proved by. the vendee. On the question of 
limitation both the courts. below held ‘that the suit was governed 
by twelve years rulé of limitation and was not time-barred. In 


: arriving at this conclusion the lower appellate court placed reliance 
.» On a decision of this Court reported as Bachchan Singh vw. Kamta 
` Prasad’. In view of the findings noted above, both the courts 


below passed a decree in the plaintiff’s favour for possession of 
the,zamindari share in dispute conditional on the payment of 
Rs.480 by the plaintiff to the defendants-vendees. One of the 
defendants has preferred this second appeal, and it is argued on 


, his behalf that the article applicable to a suit of the present des- 


cription is Article 44 and not Article 144 of. the first schedule of 
the Limitation Act and that the suit was time-barred. 

It is argued by the learned counsel for the appellant that 
Article 44 applies to every case in which a transfer has been made 
by guardian of a minor and, if a suit to set aside an alienation 
made by such guardian is not brought by the ward within three 
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years of his attaining majority, a decree for possession by avoidance ` 


of the transfer cannot be passed in his favour. It is further con- 
tended that Article 144 of the Limitation Act can have no appli- 
cation to such a case, inasmuch as a decree for possession can be 
passed in favour of the plaintiff in such a suit, only if the plaintiff 
succeeds in getting the transfer made by his guardian cancelled. 

On the other hand it is argued by the learned counsel for 
the respondents that the present suit was a suit, in fact and subs- 
tance, for recovery of possession of immovable property which, 
according ‘to the plaintiff, had been alienated by his guardian 
during his minority without lawful authority, and that the prayer 
for a declaration that the sale is not binding on the plaintiff was 
only ancillary to the substantive claim for possession and, as such, 
the suit is governed by Article 144 of the first schedule of the 


` Indian ‚limitation Act. In support of this contention -reliance 


is placed on the Division Bench ruling of this Court to which 
reference has been made by the learned Judge of the lower appel- 
late court. He further argues that Article 44 has no reference to 
cases of alienations made by guardians -other than guardians 
appointed. by court. É : ` 

In our judgment the contention of the learned counsel for 
the appellant is correct and ought to prevail. e 

- Article 44 provides for a suit by a ward, who has attained 

majority, to set aside the transfer of property by his guardian, 
and the prescribed period- of limitation is three years. The words 
of this Article are very general and have application to every 
case in which a ward, on attaining majority, impugnes the transfer 
made by his or her guardian during his or her minority, and there 
is absolutely no warrant for restricting the applicatiom of that 
a ; ‘YL. R. 32 Allig392=7 A. L. J. R. 337 í 
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Article to casés of transfers made by a certificated guardian. 

The Limitation Act does not contain the definitions “of 
“guardian” and “ward”, but by Section 4(2) of the Guardians- 
and Wards Act “guardian” is defined as meaning a person having 
the care of the person of a minor or of the property, or of both . 
his person and property, and “ward” is defined, by Clause (3) 
of the same Section, as meaning a minor for whose person or pro- 
perty, or both, there is a guardian. It would thus appear that the 
word “guardian” is of general import and includes natural and 
testamentary guardians and guardians appointed by court. We 
find no justification for interpreting the word’ “guardian” in 
Article 44 as having reference only to a guardian appointed by 
the court and the word “ward” in that Article as having reference 
only to a minor the guardian of whose property has been appointed 
by the court. e 

The powers of a guardian to transfer the property of a 
minor are circumscribed by certain limitations, (vide Sections 27, 
28 and 29 of the Guardians and Wards Act). A natural guardian 
is bound to deal with the property of a minor as carefully as a 
man of ordinary prudence would deal with his own and can 
alienate the minor’s property, only if the alienation is for the 
minor’s benefit. If a sale is made by a natural guardian of a 
minor, and the sale is not for the benefit of the minor, the 
transaction is undoubtedly voidable at the option of the- minor, 
but this option must be exercised by the minor within three 
years of the date of his attaining majority, if he wants to have the 
transfer set aside. If he allows the period of three years to elapse, 
his title to the property will be extinguished, inasmuch as the 
transferee holds the property transferred by the natural guardian 
not under a void but a voidable transaction. After the expiry 
of three years from the date of attaining majority the transfer 
cannot be set aside, and then a suit for possession of immovable 
property cannot be. maintained by the ward, inasmuch as during 
the subsistence of a valid deed of transfer which has not been 
avoided by the ward the title to the property must be deemed 
to be with the transferee. 

It is ‘otherwise in those cases in which the propérty of a 
minor has been transferred by a wholly unauthorised person. 
In such cases the trensaction is void ab initio, and it is not neces- 
sasy for the minor in order to recover possession of the property 
transferred to have the transfer set aside. In such cases Article 
44 will have no application and the suit will be governed by 
Article 144 of tthe first schedule of the Limitation Act. 

For the reasons that we have given, we are unable to agree 
with the decision of this Court reported as Bachchan Singh v. 
Kamta Prasad’. It is further to be noted that the question whether 
Article 44 does or does not apply to cases of the description that 
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we are considering was never considered by the learned Judges 
in“ that case, and indeed, the point was never argued by the 
learned counsel who represented the transferee in that case. 

The view that we take is in consonance with the decisions 
of the Calcutta, Madras, Bombay and Lahore High Courts, vide 
Brojendra Chandra Sarma v. Prosanna Kumar Dhar’, Madugula 
Latchiah v. Pally Mukkalinga®, Fakivappa Limanna Patil v. 
Lumanna Bin Mahadu Dhanekar*, Labha Mal v. Malak Ram’ and 
Khushia v. Faiz Muhammad Khan’. 

. For the reasons we have given, we hold that the plaintiff- 
respondent had a period of three years from the date of his 
attaining majority to avoid the transfer made by his mother, who 
was his natural, guardian. There is no finding recorded by either 
of the courts below as to the age of the plaintiff. If the plaintiff 
filed his suit before completing the age of twenty one, the suit 
would undoubtedly be within time, otherwise it would be time- 
barred. > n í f j 

In order to decide this appeal we must have a finding from 
the lower appellate court on the following point:— 

What was the age of the plaintiff on the date of the insti- 
tution of the suit ? , F 

As no specific issue on the point was framed by the trial 
court, we think it desirable that the parties should be allowed 
to adduce evidence on the point, and we allow the parties to do so. 

The finding must be submitted to this Court within three 

-months from today’s date. On receipt of the findings the usual 


ten days will be allowed for filing objections. 
224 C, W. N. 1016 J, L. R. 30 Mad. 393 
i. L. R. 44 Bom. 742 7 S, L. RÌ 6 Lah. 447 
T, L. R. 9 Lah. 33 ' 


SHRI GOPAL MAHARAJ (Plaintiff) 
VEYSUS w 
KRISHNA SUNDER NATH KAVIRAJ (Defendant) * 
Idol—" Juristic entity’ —Suit on behalf of —Plaintiff having deity in his 
charge but not its manager—When not entitled to gepresent the 
idol—Civil Procedure Code (V of 1908), Or. 32, R. 4, Sub-cl. (1), 
inapplicability of, to case of idol. i 7 
A Hindu idol, although not a sentiet being, is a juristic 
person occupying a position analogous to that of an infant eand 
having the power of suing and being suede 


_A person who has the deity -in -his charge at the date of a 


suit filed by him. on behalf of- the idol, but*is not in faw its 
manager, is not competent to represent the idol in the action. 
There is, however, nothing to prevent the ‘idol from instituting 
a fresh suit upon the same cause of action provided that the 
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proper formalities have been fulfilled and the suit is launched 
through the proper agency. 

Jogi Rai v. Basdeo Prasad, I. L. R. 33 All. 735 (F.B.)=8 
A. L. J. R. 817, Sheo Ramji v. Sri Ridhnath Mahadeoji, I. L. R. 
45 All. 319=21 A. L. J. R. 148, Damodhar Das v. Adhikari 
Lakhan Das, 37 I. A. 147, Pramatha Nath Mallick v. Pradyumna 
Kumar Mullick, 52 I. A. 245 and Kalyana Venkata Ramna 
Ayyangar v. Kasturiranga, I. L. R. 40 Mad. 212 (F.B.) referred 
to. 


Civ Revision from an order of Panprr BISHAN INAR AIN 
Tanxua, Judge, Small Cause Court, Muttra. 

Kailas Nath Katju, Narain Prasad Asthana, ee ree 
Upadhiya and Benod Behari Lal for the applicant. 

Peary Lal Banerji and R. C. Ghatak for the opposite party. 

The judgment of the Court was delivered by 

SEN, J.—This is an application for civil revision under Sec- 
tion 25 of the Small Cause Courts Act and arises under the follow- 
ing circumstances. A suit for arrears of rent in respect of a house 
was instituted in the court of small causes of Muttra by the 
plaintiff Sri Gopal Ji Maharaj who is the idol of a Hindu temple 


‘ situate at Bindraban in the district of Muttra. The suit was 


brought through one Swami Keshwanandji who claimed to be the 
manager of the shrine. The trial court held that the defendant 
was a tenant of the plaintiff idol. It held however that Swami 
Keshwanandji did not in law represent the idol. The defendant 
is the lessee of the idol on behalf of one Naudip Chand Goshain 
who was the mutwalli of the plaintiff idol. Swami Keshwanandji 
claimed to be the manager of the plaintiff idol through one Mst. 
Basant Kumari who was not the mutwalli. On these grounds 
the suit was dismissed. 
The application for revision was heard by Mr. Justice 
Ashworth who referred the following issue to the trial court:— 
On the death of-the late shibait Naudip Chand Goshain was 
Mst. Basant Kumari a member of the founder’s family and 
- were there any other members known to exist ? 
The finding of the Small Cause Court Judge is that 
the Jagdish Kunj was founded by Jagdish Pandit, that Mst. 
Basant Kumari does not belong to the said founder’s family 
and that Madho Suddan Das Goswami, Narhari Das Goswami, 
Naudip Chand Goswami deceased were members and now Brij 
ay Goswami*is the sole surviving member of the said founder’s 
- a 
A ene and elaborate objection has been filed by the plaintiff- 
applicant againg the findings arrived at by the Small Cause 
Court. The objections are directed against the-findings of fact 
and cannot be entertained, 


Shortly put the case is this:—The house leaseal out to the- 


defendant “appertained to Jagdish Kung of which the plaintiff 
idol is theowner. The house was Yet out on béhalf of the plaintiff 
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yt 


to the defendant and.the relation between the parties is that of 
landlord and tenant. The defendant is liable to pay the rent of 
the house to the plaintiff idol. The objection raised by the 
defendant is purely -technical. The objection raised by the 
defendant is directed against the frame of the suit. The shibait- 
ship or mutwalliship of the temple vests in the family of Jagdish 
Pandit, the founder, and Brij Gopal Goswami is the sole surviv- 
ing member of the founder’s family. Mst. Basant Kumari had no 
right to appoint Swami Keshwanandji as manager of the shrine. 
The question is whether the suit was properly framed having been 
. instituted on behalf of the plaintiff idol by a person who was 
not the mutwalli or shibait of the temple and who was not 
appointed the shibait or manager of the temple by or on behalf 
of Brij Gopal Goswami who is the sole surviving member of the 
founder’s family. “ The Code of Civil Procedure contains no rule 
for regulating the conduct of suits on behalf of a Hindu idol. 
Dr. Katju relies upon Order 32, Rule 4, of the Civil Procedure 
Code which provides in Sub-clause (1) that any person who is 
of sound mind and has attained majority may act as next friend 
of a minor or as his guardian for the suit. A Hindu idol, although 
not a sentient being, is a juristic person and has been regarded as 
occupying a position analogous to that of an infant. It is doubtful 
whether Order 32, Rule 4 of the Civil Procedure Code can be 
applied to the case of a Hindu idol. In Jogi Rai v. Basdeo Prasad“ 
it was ruled that a suit on behalf of an idol must be carried on 
by some person who represents the idol, usually the manager of 
the temple in which the idol is installed. Swami Keshwanandji 
is not a person who represents the idol. He cannot be described 
as the manager of the temple, not having been appointed to the 
administration of the temple and its property either under powers 
granted by the original founder or under the authority of- his 
successore In Sheo Ramji v. Sri Ridhnath Mahadeo Ji? the facts 
were peculiar. Ajudhia Puri. who was the -original manager of 
the temple property was dead. His chela and successor was a 
minor. One of the persons who was appointed to supervise the 
management was Ram Kishan Das. Ram Kishan Das appointed 
Vivekanand guardian of the property of the idol on behalf of the 
minor. In a suit brought by the idol through Vivekanand as 
next friend to recover possession of the propesty which had been 
wrongfully sold by a relative of Ajudhia Puri, it was held that 
Vivekanand had a sufficient interest in the subject-matter of the 
suit to be entitled to bring the suit in the name and on behalf 
of the idol. It is not shown in the present case what interest 
Swami Keshwanandji has in the idol or in the property belonging 


¿to the idol. Reference has been- made to Damodhar Das v. 
to 1. L. R. 33 AML 745 (r.B.)=8 A. L. J. R. 817 d 
H, L. R. 45. All, 319=21 gi. L. J. R. 148 n 
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Adhikari Lakban Das’. ‘This case is beside the point, the ques- 
tion of limitation alone having been considered in the case. In 
Pramatha Nath Mullick v. Pradyumna Kumar Mullick’ the 
Judicial Committee directed that the idol might appear by a 
disinterested next friend to be appointed by the court. Dealing 
with the legal position of the idol their Lordships observed as 
follows:— 
A Hindu idol is, according to a long established authority, 
founded upon the ‘religious customs of the Hindus, and the 
recognition thereof by courts of law, a ‘juristic entity’. It has 
~ a juridical status with the power of suing and being sued. Its 
interests are attended to by the person who has the deity in 
his charge and who is, in law, its manager with all-the powers 
which would, in such circumstances, on analogy, be, given to 
the manager of the estate of an infant heir. 
Swami Keshwanandji Maharaj may have the deity in his charge 
at the date of the suit but not being in law the manager of the 
deity, he is not competent to represent the minor in the action. 
Matters might have worn a different complexion if the court had 
appointed him the next friend of the minor idol on the evidence 
that he was a disinterested person and as such qualified to represent 
the idol. Reference was also made to Kalyana Venkata Ramna 
Ayyangar v. Kasturiranga®’. This was a suit by two of the 
worshippers of a temple for themselves and others under Order 1, 
Rule 8 of the Civil Procedure Code and has therefore on relevancy 
to the question in hand. The judgment of the court below is 
clearly right and ought to be affirmed. 

The plaintiff asks for leave to withdraw the suit with per- 
mission to institute a fresh suit upon the same cause of action. 
This application is opposed by the other side upon the ground that 
the parties having fought out the case in the court below upon 
evidence, the application ought to be refused at this stage. I 
should have been inclined to grant the application ùpon the 
ground that the plaintiff having failed upon a technical ground 
with reference to the frame of the suit, the permission asked for 
should be granted in this case. But upon further consideration 
I have thought it advisable to reject the prayer. The suit on 
behalf of the idol not having been brought by any person who in 
law or fact properly represented the idol, there is nothing to 
prevent the idol fr$m instituting a fresh suit upon the same cause 
of action provided that the proper formalities have been ful- 
filled and the suit Ras been launched through the proper agency. 
I dismiss this epplication. In view of the peculiar circumstances 
of the case I direct that the parties bear their own costs. 

Application dismissed 


337 L A. 147 152A. A. 245 -h 
"I. L. R. 40 Mad. (Fm@.) 212 i 
. e . 


Wo ay. ae ak 


ALL. JiR. i . THIGH COURT. 7 1255 


DEBI DAYAL (Defendant) - 
f Versus 

GHASITA AND ANOTHER (Plaintiffs) * 

Specific Relief Act (I of 1877), Sec. 27, Sub-cl. D—Applicability of — 
Suit for enforcement of personal contract—Agreement to sell back 
„to vendor at fixed price—Sale to stranger only when original vendor 
“declines to purchase—Purchase by stranger with notice of agree- 
ment—Agreement, enforcibility of, when not ambiguous or offend- 

_ ing against rule of perpetuity—Transfer of Property Act (IV of 
1882), Sec. 10—Inapplicability of—Agra Pre-emption Act (XI of 
1922), Sec. 3—Agreement not amounting to claim for pre-emption. 

Plaintiffs sold a house to defendant for Rs.175 and the latter 
agreed by an unregistered agreement to sell the house back to 
plaintiffs for the same price when he wanted to transfer it and 
that only if plaintiffs declined to re-purchase it, he would sell 
it to strangers. Eventually defendant asked the plaintiffs to 
purchase the house for Rs.300 but they offered to re-purchase 
it for Rs.175 only. Thereupon defendant sold the house to 
appellant. It was found that before appellant took the sale 
deed he was warned by plaintiffs of their right to take it back 
under the agreement. A suit for enforcement of contract 
embodied in the agreement, filed subsequently by plaintiffs, was 
dismissed by the first court but the lower appellate court decreed 
the claim on payment of Rs.300. On appeal by the purchaser, 
held, (1) that the agreement could not be deemed to be void on 
account of any ambiguity or of- its offending against the rule 
of perpetuity; 

(2) that the appellant eve purchased the house with 
notice of the agreement, the contract could be enforced against 
him under Sec. 27, Sub-cl. D of the Specific Relief Act; 

(3). that plaintiffs’ suit was not a suit for pre-emption 





May 2. 


SULAIMAN, J. 


Puuzan, J. 


governed by the Pre-emption Act but for the enforcement of a _ 


epecial contract between the parties; and 

(4) that no estoppel could arise on account of the fact 
that plaintiffs had acquiesced in the decree for the payment of 
Rs.300 by them because they might have done so as improvements 
had been made in the house. Under the agreement.there was 
no absolute restraint on alienation and Sec. 10 of the Transfer 
of Property Act was inapplicable. 

SECOND APPEAL from a decree of Panngr JAMUNA NARAIN 
Dixsuit, Additional Subordinate Judge of Banda, reversing a 
decree of Basu RacHUNATH Prasan, Munsif of Hamirpur. 

K. N. Laghate for the appellant. 

Shiva Prasad Sinha for the respondents. . e . 

The court delivered the following judgment:— 

This is -a defendant’s appeal arising out of a suit 
“Yor the enforfement of a contract embodied in-an ugregistered 
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agreement dated March $, 1923. On-that date the plaintiffs sold 
this house to defendant No. 1 for Rs.175 and the latter agreed 
by that agreement to- sell the house back to them for the same 
price Rs.175 when he wanted to transfer it and that only if they. 
declined to re-purchase the house, he would sell it, to other 
persons. Abdul Ghafur defendant No. 1 sent a notice to the 


- plaintiffs and asked them to purchase the house for Rs.300. They 


declined to purchase it on that price but offered to re-purchase 
it for Rs.175. Ignoring this offer Abdul -Ghafur sold this house 
to the vendee-appellant. The finding of the lower appellate court 
is that before the appellant took the sale deed he was warned 
by the plaintiffs of their right to take it back and he took the 
sale deed with full knowledge of the agreement between the 
parties. The court of first instance held that the agreement was 
void and dismissed the suit. The lower appellate court has held 
that it is in force and has decreed the claim but on payment of 
Rs.300 and not Rs.175. The purchaser, Debi Dayal, has appealed 
to this Court but the plaintiffs have not filed any cross-objections.. 
In our opinion the agreement in question cannot be deemed 
to be void on account of any ambiguity or on account of its 
offending against the rule of perpetuity. This was a special per- ` 
sonal contract ,between the patties which was binding on them 
and could be enforced against the transferees with notice but not 
otherwise. The parties to the agreement are still alive and it is 
quite clear that the defendant No. 1 was bound by the contract 
to re-transfer the house to the plaintiffs on the price mentioned 
therein and could not,sell it to other persons unless they refused 
to take it. The appellant having purchased the house with 
notice of this agreement, the contract can be enforced against | 
him under Section 27, Sub-clause D of the Specific Relief Act. 
It is next contended that the plaintiffs’ claim is really one 
for pre-emption and such’a claim on a private -contract cannot 
be entertained in view of the provisions of Section.3 of thé Agra 
Pre-emption Act. The right of pre-emption under Section 4, 
Sub-clause 9 is defined to be a right to be substituted in place of 
the transferee. ‘The plaintiffs in this case did not want to be 
substitutedein place of Debi Dayal. .In fact they did not want 
to pay the price which Debi Dayal paid. Their whole claim was 
to enforce the contract to re-sell the house to them on the fixed 
price of Rs.175. ‘This is therefore not a suit for pre-emption 
governed by the Act but for the enforcement of a special contract 


* between the parties. 


The learnefl advocate for the appellant has contended that 
inasmuch as the plaintiffs have acquiesced in the decree for the 
payment of Rs.300 by them, they must be taken to have treated ~ 
the suit aæone for pre-emption. We think that no. estoppel can* 
arise.on that account. The defegdants suggested that there had 
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been improvements made ‘in the hougg ‘and the plaintiffs might 
well have acquiesced in the decree for the payment of a large 
amount on account of these improvements. Under the agreement 
there was no -absolute restraint on alienation and Section 10 of 
the Transfer of Property Act is obviously inapplicable. 

The respondents have not made good the deficiency in the 
amount of the court-fee paid by them in the court below. In 
view of a previous order passed by a learned Judge of this Court 
we have not allowed their counsel to be heard. 

The appeal is accordingly dismissed without any order as to 
costs but no decree will be prepared by this Court’s office unless 
the amount of the court-fee is made- good. 

` Appeal dismissed 


. 


RAM JAS SINGH ano ornHers (Defendants) 
VETSUS 
RAM HARAKH PANDEY ano oruers (Plaintiffs) * 
and Revenue Act (III of 1901), Secs. 33 (2) and 39 read with Secs. 40 
and 42—Applicability of—Disputes regarding entries’ in annual 
registers—Decision by revenue court—Subsequent suit for possession 
—Res judicata, question of. . 

In a suit for a declaration that the lands mentioned in the 
plaint were owned and possessed by plaintiffs, the defendants 
pleaded that they were tenants of plaintiffs. The first court 
referred the issue to the revenue court under Sec. 273 of the 
Tenancy Act. The revenue court, without going into the ques- 
tion of fact on the merits, held that it was bound by its 
previous decision which had been affirmed on appeal and there- 
fore returned the finding that the defendants were tenants of 
plaintiffs. Thereupon the munsif dismissed the suit. On appeal 
the lower appellate court held that the revenue court ought to 
„have decided the case on the merits and it accordingly remanded 
the case to that court with directions that the issue might be 
sent back by the munsif to the assistant collector and a finding 
called for afresh. The dispute between the parties in the previous 
case related to the’ existence of tenancy and not to its class or 
tenure. Held, that the assistant collector was wrong in think- 

. ing that the matter had already been finally adjudicated between 
the parties by means of a previous order. He ought to have 
- gone into the question on the merits although in such an enquiry 
he was entitled to give due weight to the previous decision 


’ arrived at between the parties. The erder of remand was . 


therefore right. 

SULAIMAN, J.—A clear distinction exists Between the case 
where the tenancy itself is disputed and the’ case where the 
tenancy is admitted but its class or tenure is in dispute. 
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If in a mutation preceeding -under Sec. 40(1) the possession 
of either party is disputed and the revenue court goes into that 
question and finds that possession is with one party and main- 
tains his possession and orders the entries in the registers accord- 
ingly, it is an ‘order as to possession’ passed under this Section 
within the meaning of Sub-cl. 3 with the result that such an 
order does not debar the defeated person from establishing his 

- right to the property in any civil or revenue court having 

jurisdiction. 

First APPEAL from an order of Basu Ram Ucran LAL 
Srivastava, Subordinate Judge of Basti. 

Uma Shankar Bajpai (for him S. B. L. Gaur) for the appel- 
lants. 

Peary Lal Banerji for the respondents. 

The following judgments were delivered:— 

SuLtaman, J.—This is a defendants’ appeal arising out of 
a suit for a declaration that the lands mentioned in the plaint are 
owned and posséssed by the plaintiffs and the defendants have 
no longer any connection with them and in the alternative for 
the dispossession of the defendants. The defendants pleaded that 
they were the tenants of the plaintiffs and therefore the court of 
first instance referred the issue to the revenue court under Sec- 
tion 273 of the Agra Tenancy Act. The revenue court did not 
go into the question of fact on the merits but held that it was 
bound by a previous decision of the revenue court, dated Feb- 
ruary 4, 1925, which had been affirmed on appeal and therefore 
returned the finding that the defendants were the tenants of the 
plaintiffs. The learned Munsif was bound to accept that finding 
and dismissed the suit. On appeal the lower appellate court has 
taken a contrary view and come to the conclusion that the revenue 
court ought to have decided the case on the merits and not held 
itself bound by the previous decision. It has accordingly set aside 
the decree of the court of first instance and remanded the case 
to that court with directions.that the issue may be sent back by 
the learned munsif to the assistant collector and a finding called 
for afresh and then the suit be disposed of by the learned munsif. 

Mr. Gaur, who has argued the case on behalf of the appel- 
lants with great ability, has contended before us that the former 
decision of February 4, 1925, operated as res judicata so far as 
the assistant collecto? was concerned and that therefore the finding 
returned by the revenue court must be accepted. 

We have got before us the order dated February 4, 1925, as 
well as that pasged on appeal on April 20, 1925, but they do not 
show specifically under which section of the Land Revenue Act 
they purported to have been passed. The case was described as 
one of the correction of jamabandi but an issue as egards posses- 
sion was framed and decided. The dispute related to the entry 
of the names in the khatauni janfabandi whith is a register main- 


. 
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ets by the collector under Section 32(e) of the Land Revenue Cvm. 
ct. BORA 

If the matter had been merely a correction of an error in = 
the previously prepared register the case would have fallen under 4™ Jas 
the second paragraph of Section 33(2) of the Land Revenue Act. inei 
In that case it is conceded that the order could not be binding Ram Haraxn 
even on a revenue court in a subsequent case. Although the PAN?=¥ 
Section does not expressly say so, I am inclined to concede that it Sulaiman, J. 
contemplates a case where there is no real dispute between the 
parties and the only question is whether any accidental or clerical 
error was made in the previously prepared register. 

Disputed cases relating to the entries in the khatauni arising 
out of transfers or changes would ordinarily fall under Section 39 
of the Act. But Sub-clause 3 of that Section provides that all 
disputed cases shall be referred to the tahsildar who shall make 
an equiry and submit a report and then the assistant collector 
may pass orders thereon. Unfortunately the copies of the judg- 
ments filed do not in any way suggest that any report had been 
submitted by the collector and it therefore makes it doubtful 
whether the proceedings were started under Section 39 of the Act. 

T am however prepared to assume in favour of the appellants 
that the application which was dealt with on the former occasion 
was an application under Section 39. The case put forward on 
behalf of the present plaintiffs who were then the applicants was 
that about 1920 the lands which had been mortgaged to the present 
defendants were redeemed and had ceased to be mortgaged lands 
and had become the khudkasht lands of the applicants and that 
the applicants had since redemption secured possession over those 
plots. The learned assistant collector held that the possession of 
the applicants was not at all proved but that on the other hand the 
defendants-objectors had been in possession. He accordingly 
rejected the application. That order was affirmed on appeal. Now 
if it were even a disputed case relating to changes affecting interest 
in a land it seems to me that the order passed by the collector 
under Section 39 would not be final and would not operate as 
ves judicata by virtue of Section 44 because the latter Section does 
not mention Section 39 at all. It therefore follows that even in 
this view of the matter there could be no res judicata. 

The learned advocate who has argued this case contends that 
Sections 39 and 42 should be read together and it must be assumed 
that the collector decided the dispute respecting the class or tenure 
of the tenant. I am unable to accept this argument. The dispute 
at that time related to the existence of the tenaricy itself dnd not 
to its class or tenure and was therefore not covered by Section 42 
of the Act. „In my opinion a clear distinction exists between the 
case where the tenancy jtself is disputed and the case where the 
tenancy is admitted but its class or tenure is in dispute. , 
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If the case did not fall under Section 39 then it might be 
treated to have been under Section 40(1) of the Land Revenue 
Act. No doubt the Board has expressed the view in some cases 
that this Section applies to disputes relating to transfers and 
succession and not to changes of the character which were the 
subject-matter of the dispute in 1925. The Section however is 
more widely worded and taken literally would include all disputes 
regarding entries in the annual registers. But even if the case fell 
under Section 40(1), I am of opinion that the provision in Sub- 
clause 3 of the Section would not debar even a revenue court 
from trying that question in a subsequent case. It seems to me that 
if in a mutation proceeding under Section 40(1) the possession of 
either party is disputed and the revenue court goes into that 
question and finds that possession is with one party and maintains 
his possession and orders the entries in the registers accordingly it 
is an “order as to possession” passed under this Section within the 
meaning of Sub-clause 3 with the result that such an order does 
not debar the defeated person from establishing his right to the 
property in any civil or revenue court having jurisdiction. 

Section 44 also makes an exception in favour of the decisions 
to which the provisions of Sub-section 3 of Section 40 are applicable. 

I am therefore clearly of opinion that the learned assistant col- 
lector was wrong in thinking that the matter had already been 
finally adjudicated between the parties by means of a previous order. 
He ought to have gone into the question on the merits although in 
such an enquiry he was entitled to give due weight to the previous 
decision arrived at between the parties. The order of remand is 
therefore right and in my opinion the appeal should be dismissed. 


Putxan, J.—I agree in the order proposed. The difficulty 
in the case has arisen largely from the failure of the revenue courts 
to state under which section of the Land Revenue Act they passed 
their orders. The issue seems to be narrowed to three possible 
sections, viz., Sections 33(2), 39 read with Sections 42 and 40. 
As to Section 33(2) I am of opinion that this cannot apply to the 
disputed case. It refers I believe to mere corrections made at the 
time of preparation of the annual registers and I agree with the 
view expressed by Mr. Fremantle in an Unpublished Decision of 
the Board of Revenue, Volume 5, page 219, Lachman Prasad -v. 
Mst. Farrukh Begam,%hat this clause refers to purely clerical errors 
or wndisputed claims. As to Section 39 I am of opinion that this ` 


Section comes into operation where there is a dispute as to the 


correct, entry of a transfer at the time when the papers are being 
prepared. In such cases the tahsildar is required to make an 
enquiry if necessary and submit his proceedings to the collector 
who passes the necessary orders. I do not consider that the Section 
would be aPplicable where parties bringeto light a dispute as to 
an entry in the papers five years®after a change, which is ogly 


ALJ R HIGH COURT . 1261 


a change caused by redemption and in the view of the court in 
1915 could not have involved any transfer, as the mortgage which 
was redeemed did not cover the land which was in the occupation 
of the tenants. Even had Section 39 applied I do not consider that 
Section 42 would meet this case because the decision of the revenue 
courts was not as to the class or tenure of a tenant. The question 
which they had to decide was whether the land had passed into the 
possession of the zamindar, and therefore the tenant’s name should 
‘be expunged. Thus the only section which I consider applicable 
is Section 40. This was in my opinion a dispute regarding an 
- entry in the annual registers. The finding of the revenue courts 
was that the persons in possession were the appellants before us 
and not the landlords. This was the sole question in issue, for had 
_the landlords been in possession the entry in their favour that they 
were kabiz would be correct. Clause 3 of Section 40 lays down that 
no order as to possession passed under this Section shall debar any 
person from establishing his right in the courts. Had this referred 
solely to Clause 2 of the Section surely the words would have 
been ‘no order passed under Clause 2’ and not ‘no order passed 
under this Section’. Thus the words must apply to both Clause 1 
and Clause 2 and they must be taken to cover a case where the 
order of the court establishes possession after dispute and such an 
order may be either under Clause 1 or Clause 2. On this view of the 
case I find that the orders passed were orders under Section 40, 
Sub-clause 3, that they are therefore not final orders and that 
the question may. be further litigated. I agree therefore in the 
order proposed. á : 
By.THE Court—The appeal is dismissed with costs. 
. - i Appeal dismissed 


. . KING-EMPEROR 
VETSUS 
MOHAMMAD ISRAIL* 


Penal Code (XLV of 1860), Secs. 380 and 467—Trial under, with aid 
of jury—Charge vitiated by ‘misdirections and non-directions— 
Appeal—Re-trial, necessity of—Criminal Procedure Code (V of 
1898), Sec. 418, provisions of. z 


Where the accused were tried under Secs. 380 and 467 @f 
the Penal Code and although the two charges were interdepend- 
ent in certain respects, the Sessions Judge did not explain to the 
jury the necessary ingredients of the two offen@es nor stafe in 
his charge that if the jury entertained a reasonable doubt as 
to the guilt of the accused they were bound to return a verdict 
of not gwilty, and the jury having declared that acgused was 
guilty of forgery under Sec. 467 and not of theft, the Judge 

“Cr. A. 418 of 1929 a 
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accepted the verdict without any discrimination or hesitation, 
held, that this was not a proper case in which the guilt or 
innocence of the accused should be determined by the High 
Court on the merits. As there had been no proper trial, the 
case should be tried afresh with the aid of a fresh jury before 
another Judge. 


CRIMINAL APPEAL from an order of Panprr Rup KisHun 
Acua, Sessions and Subordinate Judge of Allahabad. 


Uma Shankar Bajpai (Government Advocate) for the Crown. 
Mohammad Husain for the accused. 


The judgment of the Court was delivered by 

Youne, J.—Mohammad Israil was committed to the court 
of sessions to take his trial under Sections 380 and 467 of the 
Indian Penal Code. ‘The trial was held with the aid of a jury. 
The verdict of the jury was that Mohammad Israil was not 
guilty of theft under Section 380 of the Indian Penal Code but 
that he was guilty of forgery under Section 467 of the Indian 
Penal Code. The Sessions Judge accepted the verdict of the jury 
in its entirety. In the result, he acquitted Mohammad Israil of 
the offence of theft but convicted him under Section 467 of 
the Indian Penal Code, and sentenced him to one year’s rigorous 
imprisonment and a fine of Rs.1,000 or, in default, to undergo 
six months’ rigorous imprisonment. 

The order of the Sessions Judge has been challenged by the 
Local Government, which has preferred an appeal to this Court 
against the acquittal of Mohammad Israil on the charge of theft 
and by Mohammad Israil against his conviction under Section 467 
of the Indian Penal Code. 

There is a firm of the name at Mohammad Sami Abdul 
Hakim at Allahabad, which held two hundies in due course one 
of which was for Rs.500 and the other for Rs.365. These hundies 
were endorsed in favour of Jawaharmal Lachmi Naam, their 
Bombay agents, for collection; but the hundies never reached 
the latter firm. 

The case set up by the Crown was that the hundies were 
put inside an envelope with a view to being posted to Bombay, 
that the envelope mysteriously disappeared, either from the office 
of Mohammad Sami Abdul Hakim or somewhere in the course of 
transit and that it*never reached the firm of Jawaharmal Lachmi- 
farain. It was a later discovery that the hundies had come into 
the possession of Mohammad Israil, who negotiated them and 
collected the gnoney. 

The case for the prosecution was that the accused had obtained 
possession of the hundies by dishonest means Pu that he was 
guilty of theft. 

The charge of forgery was founded ipon the fact that 
the accused had obliterated or* effaced thé original endorsement 
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in favour of Jawaharmal Lachminarain and had entered the name 
of Abdul Hamid Mohammad Sami—there being no firm of that 


name. 


The charge framed by- Mr. A. B. Hardie, the Committing 
Magistrate, was not happily worded. It embraced two distinct 
offences under the second count:— 


(1) Forging the signature of Abdual Hamid on the hundi 
andi 
(2) Selling the said hundi to one Lala Parsotam Das. 


The accused admits that he was in possession of the hundis 
and that he negotiated them but he contended that Abdul Hakim, 
son of Mohammad Sami, was indebted to him for Rs.900 and that 
in satisfaction of this debt, he had transferred the two hundis 
to him. 


The charge to the jury by the Sessions and Subordinate 
Judge, Mr. Rup Kishun Agha, has been adversely criticised by the 
counsel appearing for the Crown and also by the counsel for 
Mohammad Israil. The common ground is that the charge is 
vitiated by misdirections and non-directions, which misled the 
jury and resulted in a miscarriage of justice. 

The heads of the criticism need not be noticed in detail. 
The learned Judge has not only travelled outside the record but 
has confounded the identity of one of the witnesses, Shams 
Uddin, examined in court with another of the same name, who 
was not before the court and was never examined. But this 
is not all. The learned Judge has not explained to the jury the 
necessary ingredients of the offences under Sections 380 and 467 
of the Indian Penal Code. The constituent elements of the 
two offences were essentially different. The learned Judge was 
bound to explain the law with clearness and distinctness and his 
failure te do so has seriously prejudiced the trial. The result of 
the omission has produced a hopeless confusion in the minds of 
the jury. The charges of theft and of forgery, in view of the 
peculiar features of the‘case, were interdependent in certain res- 
pects and inextricably mixed up in other respects. The learned 
Judge failed in his duties by withholding from the jur} the legal 
assistance—the assistance in points of law——-which the case 
demanded. The consequence of this omission was almost 
inevitable. We are faced with an astonishing verdict that 
Mohammad Israil is not guilty of theft, ase Abdul Hakim had 
delivered the hundis to him and with the further verdict that he 
is guilty of the offence under Section 467 of thè Indian Penal 
Code. It is another astonishing feature that the learned Judge 
did not apply his mind to the nature and effect of the findings 
by the jury dnd accepted them without any discrimmation or 
hesitation. ‘ ” 
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The Sessions Judge ought not to have omitted to state in 
his charge that if the jury entertained a reasonable doubt as to 
the guilt of the accused, they were bound to return a verdict 
that the accused was not guilty. This principle ought to have 
been clearly placed before the jury and, in fact, emphasised. 

This appears to be the second case, in the course of the week 
in which, to our extreme regret, this omission has been conspi- 
cuously noticed in Mr. Rup Kishun Agha’s charge to the jury. 
We hope that our observation will be kept in view and this 
defect from the charge avoided in future. 

We do not think that this is a proper case in which the 
guilt or innocence of the accused should be determined by this 
Court on the merits. Under Section 418 of the Criminal Pro- 
cedure Code 

An appeal may lie on a matter of fact as well as a matter 
of law except where the trial was by jury in which case the appeal 
shall lie on a matter of law only. 

Where there has been a trial by jury the appeal has to be 
confined within the restricted limits, prescribed by the Legislature. 
Mis-direction or non-direction is a matter of law. If the verdict 
of the jury has been influenced by evidence, which was inad- 
missible or proceeds upon no evidence at all, this is a matter of 
law. If this defect has affected the Crown or the accused pre- 
judicially, the order passed by the court below’ ought to be set 
aside. 

We are convinced that in the present case, there has been 
no proper trial and we are of opinion that this case should go 
back for a fresh trial before a Judge other than Mr. Rup Kishun 
Agha and that the case should be tried with the aid of a fresh 
jury. We direct accordingly. 

The learned Sessions Judge of Allahabad may either try 
the case himself or send the case to a competent tribunal for 
trial. 

Fresh trial ordered 
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PRIVY CoUNcIE: 
RAGHUNATH PRASAD SINGH AND ANOTHER (Plaintiff's) Cw 


~ versus : —_—* 
THE DEPUTY COMMISSIONER, PARTABGARH, 1923 
AND OTHERS (Defendants) * July 2 25 


Succession Act (X of 1865), Secs. 74 and 82—Will—Construction of 
—Whether life-estate or absolute estate conferred—Paramount inten- Lonn, Canson 
tion of testator to be given effect. to where whole plan cannot be Danuo 
carried out. Sm LANCELOT 

The rule of construction embodied i in Sec. 82 of the Succes- SANDERSON 
sion Act of 1865 is that where property -is bequeathed to any S Orator 
person, he is entitled to the whole interest of the testator therein Sm Binon 
unless it appears from the will that only a restricted interest Mrrrer 
was intended for him. < 
The other rule of construction embodied in Sec. 74 of the 
Succession Act is that the intention of the testator is not to 
be set aside because it cannot take effect to the full è extent, but . 
effect is to be given.to it so far as possible. 
-One A died leaving a will bequeathing his property to P. 
The will provided that after the death of A his entire estate 
shall -vest in P. It also further provided that “P shall be my 
heir and successor, and the said heir shall, after he has inherited 
me, be bound to. abide by the following terms”, Then followed 
the various conditions. In a suit by the heirs of A after the 
death of P the contention was that P took a life-estate and not 
an absolute estate. 
Held, that the words in the will “that the estate shall vest 
in P” and that he shall be the testator’s “heir and successor” 
were clear dispositive words creating an absolute estate of in- 
heritance in P and the various clauses that’ followed the prin- 
cipal provisions were to.come into operation after P had so 
inherited; they’ must, therefore, be regarded as an attempt to 
impose repugnant conditions upon the estate 80 created and 
were, consequently, -void: 
- Tagore v. Tagore, 47 I.’ A. at 66, Bhaidas Shivdas v. Bai 
Gulab and another, 49 I. A. 1 and Chowdhurain antl others v. 
Shib Narayan Chowdhury and others, 49-1.-A. 25 referred to, 
APPEAL from a decision of the. Chief Gourt of Oudh at 


Lucknow. = 
A. M. Dunne, K. C. and L. M. Jopling for ‘the appellants. j 
L. de’Gruyther, K. C., W. Wallach and B. Dube for the ` ° 
respondents, _ - ° i 


The following judguient was. delivered bys, ©- 

- Sm Brnop.Mirrer—This is an -appeal from the decree dated s; Binod 
April 27, 1926¢ of the Chief-Court of Oudh, affirming ghe decree Mitter 
of the Subordinate Judge of Partabgarh dated "April 22, 1924. The 

4 ORC. A. 44 of 1928 > 
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Gv. (litigation relates to properties originally owned by one Rajah. Ajit 
1929 Singh, who died on December 18, 1889, having devised and 


bequeathed those properties to Rajah Partab Bahadur Singh by 
RacuunaTH his will dated November 6, 1884. Rajah Partab Bahadur Singh 


Prasap ar 

swon died on June 18, 1921. 

ov. The principal question for determination in the present appeal 
cia is whether on the true construction of the said will Partab took 


Partancarn a life interest or an absolute interest in the property devised by 
the said will. The appellants (who are the heirs of Raja Ajit 
Singh) claimed to be entitled to the property in dispute in this 
appeal on the footing that Partab took only a life interest under 
the said will, and the respondents 4 to 9, who are devisees or 
transferees of or from Partab, contend that Partab took an 
absolute interest under the will. 

The following pedigree shows the relationship of the parties 
to the present litigation: À 





Sir Binod 
Mitter 


B. AUDHAN SINGH 








| 
B. Bishnath Singh (died be- 
fore annexation). 


l 
B. Sarabjit Singh (died 
before the Mutiny and 
without issue). 


Raja Ajit Singh (died on 
December 18, 1889, 
without issue). 





l 
B. Sitla Bakhsh Singh died 
on April 28, 1908. 


| 
B. Sukhdeo Singh (died 


without issue on June 1, 


| 
B. Deomangal Singh (died 
in March, 1892, leaving 
z three sons). 


| | 
B. Jagdeo Singh, plaintiff, Raja Partab Bahadur Singh 
since deceased. (died on June 18, 1921), 
leaving three widows, the 


1895). 
: 4th, Sth and 6th defend- 


| ants, respondents, = 
SS Me Ue ila all us! 


| 
Raghunath Lal Anant Prasad t 
Appellant No. 1. Appellant No. 2. 


The learned Chief Judge of the Chief Court of Oudh has 
given an account showing how Ajit Singh-acquired the properties 
which he disposed of by his will. It is therefore not necessary 
to reiteraté the same. It is sufficient to state that Raja Ajit Singh 
was a Talukdar of Oudh and his name was entered as such in the 
lists 1, 2 and $ prepared under Section 8 of Act I of 1869.. 

e The said will contains iter alia the following provisions: — 
As I have gat no self-begotten son so according to the powers 
given by the law of Government and under the custom pre- 

° vailing i? the province, I have to express my heart’s desire by 

this will subject to some provisions and restrictions given below 
in order that, on my death, according to my desire this docu- 
mept may be acted upon without any disputes viz., after my 
death my entire estate and propetty movable and immovable 
alfeady acquired by me or Acquired herdafter before my death 


, 
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shall all vest in Lal Partab’ Bahadur Singh, son of Sitla Bakhsh Civa 
Singh, who, according to my experience, is very competent and 7 
worthy man, and I trust he shall follow all the religious prin- 
ciples of Hindus and shall pass his whole life in a good manner. RacHunatu 
Lal Partab Bahadur Singh shall be my heir and successor. The Prasan 
said heir after he has inherited me, shall be bound to abide by Sriati 
all the following terms. l DerusrY' 
The italics are for the purposes of this judgment. COMMISSIONER 
Then follow various terms which the testator Ajit said that PARTABCARH 
the heir would be bound to follow. Clause 1 provides that the sir Binod 
heir shall be bound to adhere strictly to the Hindu religion. Mitter 
Clause 2 declares that the heir shall have no power to transfer 
any immovable property bequeathed under the will, and further ` 
declares that the bequeathed taluka entire and compact shall 
gradually descend to the successors of the legatee subject to the 
restrictions laid down as binding upon the legatee. Clause 3 
directs that the legatee and his representatives shall have no 
power to alienate the properties. Clause 4 empowers the legatee 
to deal with the property acquired or purchased by him from 
the income and savings of the property bequeathed. Clauses 5 
and 8 are of great importance and are as follows:— 
5. If the legatee passes his period of life’ in: accordance with 
my desire then after his death this estate and property, be it 
the Ilagg acquired under sanad or obtained under a grant made 
by British Government, shall according to the rules of primogeni- 
ture subject to the above provisions and the terms of the sanad 
granted by Government pass to the successors of the legatee 
without division and distribution under Clauses 1, 2, 3, 6 and 11 
of Section 22, Act I of 1869.¢ But the heir also, whoever he 
may be, shall be bound to abide by all these provisions whatever 
may be the law. 
8. In executing this will the Clauses 4, 5, 7, 8, 9 and 10 of 
Section 22, Act I of 1869 have been purposely avoided because 
glee heart’s desire of the testator is solely this, that the estate 
may remain with the: male heirs of his sombansi family and 
the above said clauses are quite contrary and against this desire. 
Clause 7 declares that if the legatee or any of the successors 
of the legatee accépts any other religion, giving up the Hindu 
religion or contrary to the provisions of the will, transfers the 
property bequeathed wholly or in part, and in consequence 
thereof he is suspended under the orders of the Government or 
by suit filed by the rightful heir after it had been fully proved, ° 
then conditions of provision 5 shall at once attach to the inherit- - 
ance. 


1929 





On May 1, 1922, Jagdeo Singh, who was *the brother of 
Partab and father of the appellants, instituted the present suit 
in the-Court of the Subordinate Judge of Partabgarh, alleging 
that Partab Had only acquired an estate for life under the will 
of Ajit Singh, and that on hig death the same passed to him 
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Cvm (Jagdeo) as the heir of Ajit Singh. Jagdeo died during the 
3929 pendency of this litigation, leaving his two sons, who are the 
present appellants. The trial court as well as the Chief Court 
RacHUNATH of Oudh beld that Partab acquired’an absolute estate of inherit- 


PRASAD ` i 
SINGH ance. : 


NEAN The appellants contended that in.the earlier part of the will 
£44 s = 3 an 
commoner the words “the properties shall vest in-Partab” and that “Partab 
Partascar# shall be my heir and successor”, are arnbiguous and do not show 
Sir Binod any clear intention to create an absolute estate in favour of 
Mitter Partab. They further contended that Clause 5 shows a clear 
intention on the part of the testator to create successive life 
“estates in the manner. provided by that Clause, arid this con- 
struction, they argued, is further borne out by a reference to 
Clauses 1, 2, 3 and 7 of the will. Their contention, further,-.is 
that successive life estates are bad except in cases where such 
bequests are in favour of persons who are capable of taking the 
interest as “purchasers” under the will (Tagore v. - Tagore’) 
; and therefore that Partab only acquired an- estate for life and on 
his. death the estate vested in the original plaintiff Jagdeo Singh. 
The respondents contended that the words “property shall 
vest in Partab”, and that “Partab shall be my heir and suc- 
cessor”, are clear dispositive words conferring an absolute estate 
in Partab, and that the subsequent Clause, i.e., 1, 2, 3, § and 7 
are merely conditions subsequent which are repugnant to an 
absolute estate and must therefore be rejected. 


Attempts on the part of a testator in India to restrict 
devolution of properties which he bequeaths to a legatee 
absolutely and to prevent alienations of such properties are quite 
common, and wills containing such provisions have often come 
up for decision before the Board. The question for determination 
has always been whether there are dispositive words creating an 
estate of inheritance, in the first instance; and, if so, whétker the 
subsequent restrictive clauses are sufficient to displace the effect’ of 
such dispositive words or whether such subsequent clauses are 


merely repugnant to the absolute estate. Bhaidas Shivdas v. 
- Bai Gulab and another? 2 


A large numiber of decisions were cited both by the appellants 

and the respondents, but they are useful only in so far as they lay 

ra down the: principle? of law which have to be observed in con- 
- struing the present will. : 

e  ° Their Lordships of the Judicial Committee in Sasiman 

Chowdhurain and others v. Shib Narayan Chowdhury and others’, 


: said: — 5 





It is always dangerous to construe words of one will by con- 
e T. A. Supp. 47 at 66 Beas 349 J. AS 1 
a2 49 TSA. 25 at 32, 


e < Ae 


a 
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struction of more or less similar words in a different will which 
was adopted by a Court in another case n, 


The rule of construction embodied in Section 82 of the 
Succession Act of 1865, which applies to this will, is that where 
property is bequeathed to any person, he is entitled to the whole 
interest of the testator therein unless it appears from the will 
that only a restricted interest was intended for him. 


Po! 


Cvr 


1929 


RAGHUNATH 
PRASAD 
SINGH 


UV 
Derry 


COMMISSIONER 


The other rule of construction embodied in Section 74 of PARTADGANI 


the Succession Act and also applicable to this will, is “that the 
intention of the testator is not to be set aside because it cannot 
take effect to the full extent, but effect is to be given tó it so far 
as possible”. Cases are not rare in which a Court of construction, 
finding that the whole plan of the donor of the property cannot 
be carried out, will yet uphold that part of it which gives effect 
to the paramount intention of the testator rather than hold that 
the will should fail entirely. 


The question therefore is what was the paramount intention 
of the testator as expressed inthis will. Reading the will as a 
whole, it appears that the testator’s primary intention was to 
benefit Partab and his branch of the family. The testator further 
did not intend -his immediate heir and the latter’s branch of the 
family to have any interest in the estate. With that view he 
made Partab his heir and successor. 


Now, 2 male heir when he inherits takes the estate absolutely, 
and it seems to their Lordships that the testator intended that 
Partab should have the same interest as if Partab were his real 
heir. 


Their Lordships are of opinion that’ the words in the will 
“that the estate shall vest in Partab” and that he shall be the 
testator’s “heir and successor” are clear dispositive words creat- 
ing ar ‘absolute estate of inheritance in Partab, and they are 
further of opinion that the various clauses referred to above 
which were to come into operation after he had so inherited, 
must be regarded as an attempt to impose repugnant conditions 
upon the estate so created and are, therefore, void. A 


Their Lordships, therefore, hold that Partab acquired an 
absolute interest in the estate. 


Their Lordships, however, are of oian E the difficulty 


in the construction of: this will has been caysed by the language | 


used by the testator himself, and they. think that the costs 
incurred by all parties in this litigation in all its stages should 
come out of the estate. The respondents between themselves 
will be entitled to one set of costs. 


Their Lordships will, accordingly advise His ‘Mfjesty that 
this appeal and the suit should Ise dismissed, but~ebgt the costs of 


Sin “Binod 
Mitter 
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Cin. the appellants and one set of costs for the respondents should 
1929 Come out of the estate.- - 








ne Appeal dismissed 
hee Barrow, Rosia a N ak Solicits for the appellants. 
Sai India Office and Hy. S. L. Polak—-Solicitors for the~ res- 
Dury’ pondents. 
CoMMISSIONER 
PARTABGARH ` 
Sir Binod HIGH COURT 
Mitter 
Crit ' KUNDAN GIR "(Defendent) 
ions versus . ` 
—— i JASWANT SINGH (Plaintif) * 


July 12 Pre-emption Act (XI of 1922), Secs. 19 and ET of— 
SAMANŽI Pre-emption suit—Gift by vendor, in favour of vendee, after insti- 
Muxerst, J. . ‘tion of—Effect of—Indefeasible title necessary before . pre- 

emptor’s claim can be defeated. 


Where, after a pre-emption. suit had been filed in respect of 


of the property sold, the vendor, a Hindu father with sons and 
grandsons living as members of a joint family with him, made 
a gift of one share of the property in the same village in which 
the pre-empted property was situated, in favour of the vendee, 
held, that the vendee could not defeat the pre-emptor’s claim 
unless he acquired an indefeasible title. Sections 19 and 20 of 
the Pre-emption Act have to be interpreted so as to „be con- 
sistent with each other. Aye 
Deonarain Singh v. Ajudbiya Prasad, 25: A. L. J. R. 603 
followed. 
Ram Saran Das v. Bhagwati Prasad, [1929] A. L. J. R. ` 289 
and Naurang Rai v. Ram Sumar Rai; [1926] A. I. R. 680 
referred to. 
SEcoND APPEAL from a decree of MAULVI S. IFTIKHAR 
Husain, Subordinate Judge of Budaun, confirming’ a decree of 
THAKUR SHEOBARAN SINGH, Munsif of Bisauli. 
: _ B. Malik and K. Verma for the appellant. 
` Harnandan Prasad and Hari Ram Jha.for the respondent. 
. The following judgments were ‘delivered:— 
- Mukerji, J. MUKERJI, J.—The facts of this case are briefly these. One 
Gulab Rai sold the property in suit to the appellant Kundan Gir 
= on August 24, 1928 for the sum of Rs.400. The respondent, 
e -Chaudhri Jaswant Singh, brought a suit for pre-emption. After 
. the suit was filed Gulab Rai purported to make a gift of one 
Kachwansi share of property in the same village in which the 
pre-empted property was situated, in favour of Kundan Gir. 
Having obtained this gift, Kundan Gir’s contention is that he 
is in a position to defeat the claim of Jaswant Singh because 
Jaswant Stigh has no better title than, himself in “the matter of 
ets. >". *S, A. 108 of 1927 « 


è e ` * 


N 
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: poeha i 
The suit having succeeded in both the` courts below, this 
second appeal has been filed by 'the purchaser. 

~ In this Court, it is contended that in view of the Full Bench 
case of Ram Saran Das v. Bhagwati Prasad’ Section 19 is the 
section of the Pre-emption Act which applies to this case and the 
plaintiff cannot succeed. 

On the other hand, the case of Deonarain Singh v. Ajodhya 
Prasad’ is relied upon and ‘it is contended that in order that the 
vendee, may defeat the pre-emptor’s claim, the former should 
possess an ‘indefeasible’ title to the property acquired by him 
subsequently to the purchase, of the property sought to be pre- 
empted. 

We have to decide whether we should follow the case of 
Deonarain Singh or whether ‘we should dissent from it, for if 
the case of Deonarain Singh applies, the decrees of the courts 
below are correct. 

There can be no doubt that the Full Bench case quoted 
above held that Section 19 had- substantially reproduced the 
law, as it stood before the Agra Pre-emption Act was enacted; but 
it is also certainly the case that the Full Bench had not to decide 
the exact point that is before us. In order to find out what was 
the meaning of Section 19, the learned Judges looked into the 
state of the previous law and considered whether that law had 
been departed from or not. In arriving at the conslusion already 
mentioned, the learned Judges had no occasion to consider what 
should be the character of the subsequent acquisition of property, 
by the vendee, so as to enable him to defeat the pre-emptor’s 
claim. That: being the case, the Full Bench of Ram Saran v. 
Bhagwati Prasad‘ has no bearing on the case before us. 

The Full Bench held that Section 20 did not apply where the 
vendee acquired property after the institution of the syit, and that 
to such a case Section 19 would apply. They decided nothing 
more. Mr. Malik has contended that- Section 19 does not 
contain the word “indefeasible’ which has been used in Sec- 
tion 20 and, therefore, it would not be right to bring in that 
word in the interpretation of Section 19. There is some force in 
‘this contention, but if- we accept that contention, we shall be 
‘interpreting Sections-19 and 20 in’ a way which will make them 
entirely inconsistent in principle. If we accept Mr. Malik’s cgn- 
tention, we shall be holding that, while a ttle, which is, itself, 


liable to be defeated, would be good enough to entail the dismissal ` 


of the pre-emptor’s. suit, if-that title be acquired by. the vendee 
after the’ institution ‘of the ‘pre-emption suit, but it would be 
of no avail to the vendee if -the said title is acquired before the 
institution ofthe pre-emption suit: The language of Section 19 
11929] A. L J R, 209 % š *[1927] ora Ld R. 603 
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is as follows:— . 
No decree for pre-emption shall be passed in favour of any 
person, unless he has a substantial right of pre-emption at the 
date of the decree. ... 2... cnan 

A pre-emptor has a substantial right of pre- emption at the 
time of the decree so long as the vendee does not acquire a right 
which is either equal or superior to that of the title of the pre- 
emptor. The title which the vendee has to acquire in order to 
defeat the plaintiff’s -title must be, for obvious reasons, a good 
title. If the title is likely to be defeated by any subsequent suit . 
that might be brought by any body, it would be an act of 
injustice that the suit of the pre-emptor should fail on the ground 
of such a frail title. 

It is a fact in this case that the gift in the vendee’s favour 
is by a Hindu father with sons and grandsons living as members 
of a joint family with him. We need not decide whether such a 
gift is altogether void or it is good till it is challenged by the 
sons and grandsons. Whether it is void or it is voidable, it is 
clear that the title of the vendee is not safe and secure till 12 
years have passed and the vendee has acquired a title unimpeach- 
able by the son or grandson of the donor. It would not, there- 
fore, be right that the plaintiffs’ suit should fail, because of 
such a title. After the dismissal of the pre-emption suit, the 
vendor may set up his own son to challenge the gift and the 
son may challenge it successfully. 

I may point out that thé view- taken in the case of Deonarain 
Singh v. Ajodhya Prasad? has been affirmed in the unreported 
case of Govind Singh v. Manga’. It will thus be seen that at 
least three learned Judges of this Court are committed to the 
view which is against the contention of Mr. Malik. ` I would be 
prepared to uphold this view on the principle of .stare decisis 
alone where a question of substantive law is involved, eyen if I 
were not prepared to accept the view myself. But I find myself 
fully in agreement with this view. For reasons given above, I 
would dismiss the appeal with costs. 

SULAIMAN, J.—I agree. I have no doubt in my mind that 
Sections 19eand 20 have to be interpreted so as to be consistent 
with each other and that a vendee cannot defeat the pre-emptor’s 
claim unless he acquires an indefeasible title. I do not wish to add 
anything to what was said by the Benches of which I was a mem- 
ber in the cases of Deonarain and Govind Singh referred to by 


- my learned brother except that the facts of Naurang Rai v. Ram 


Sumae Rai’ wexe not so strong as they were supposed to be in 
Deonarain’s case. This has been explained in Gobind Singh’s 
case. I still adhere to the views expressed in those cases. 

By THE Court—The appeal is dismissed with dsts. 


~ . Appeal dismissed 
3S, A? 1178%WP%927 decided on May®17, 1929 .*[1926] A. I. R. 688 
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JHABBOO MISIR (Defendant) 
VerTsSUs 


HAWALDAR TEWARI (Plaintiff) * 


Provincial Small Cause Courts Act (IX of 1887), Sec. 17, Sub-cl. 1, 
Proviso—Construction of—Application for setting aside an ex parte 
decree—Court’s direction as regards security not obtained—Effect 
of—Proper procedure. 


we 


Where a small cause court Judge dismissed judgment-debtor’s 
application to set'aside an ex parte decree made against him, on 
the ground, inter alia, that no direction of the court was taken 
as to whether the judgment-debtor should deposit, along with 
his application, the decretal amount, or should furnish security 
to the satisfaction of the court, beld, affirming the order of 
the court below: 

Per MUKERJI, J.—The proper procedure when an application is 
made for the setting aside of an ex parte decree passed by a 
small cause court or when an application for review of judg- 
ment of such court is made, is to present a petition to the court 
asking for specific order as to what the applicant should do in 
the nature of furnishing security. The court will then, on 


4 yk eased : : 
.* considering the entire circumstances of the case, decide whether 


a certain and what amount should be furnished as cash security 
or whether it should, in suitable cases, inspite of offer of cash 
security, require any other kind of security, or whether in the 
case of the decree being for money only, the court will allow the 
applicant to furnish any security other than cash security, and 
in that case, will tell the party, after hearing what sort of 
security, he is prepared to furnish, whether the security proposed 
will satisfy it or not. 

The words “may direct” used in the proviso to Sec. 17 of the 
Provincial Small- Cause Courts Act have no reference to the 
„nature of the security. The nature of the security is’ sufficiently 
defined by the words “to the satisfaction of the court”. 

Evidence as to the security being to the satisfaction of the 
court may_be given on a date subsequent to that on which the 
application itself is presented. 

Per NiaMATULLAH, J.—The applicant should obtain the direc- 
tion of the coyrt as regards the character of the security which 
he proposes to offer and an omission to obtain such direction 
is fatal to the success of his application. ° 

The proviso to Sec. 17 of the Provincial Small ‘Cause Coftrts 


Act'is somewhat ambiguously worded. *The. last five words, . 


“as the court may direct” give rise to an ambiguity which 
makes certain provisions in the proviso a little obscure. “To 
give security to the satisfaction of the court, as the court may 
direct”, means that the nature and kind of the security must 
be accofing to the direction of the court, whicheshould also 
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‘be satisfied as to its sufficiency. The applicant who is not ready 
and willing to deposit the decretal amount‘with his application 
for an order to set aside the ex parte decree and desires to give 
security instead should at the time of presenting his application 
obtain the direction of the court as regards the character of the 
security. A i 

Jagan Nath v. Chet Ram, 1. L. R. 28 All. 470=3 A. L. J. R. 
318 refèrred to. Í 

Crvit Revision from an order of Basu Suiva HARAKH LAL, 
Additional Subordinate Judge of Ballia, having the powers of a. 
Judge of the Court of Small Causes. ; 

Ambika Prasad Pandey for the applicant. 

Kamalakanta Verma for the opposite party. 

The following judgments were delivered:— l 

Moxeryi, J.—Thiş is an application to revise the order of 
the Judge, small cause court, Ballia, dated March 3, 1928 by 
which that learned Judge refused an application on behalf of a 
defendant judgment-debtor to set aside the ex parte decree made 
against him on November 1, 1927. i 

The only point that requires decision in this Court is whether 
the learned Judge was right in dismissing the application on the 
ground (inter alia) that no direction of the court was taken as 
to whether the judgment-debtor should deposit, along with his 
application, the decretal amount or should furnish’ security to the 
satisfaction of the court. Ge oy 

We have to construe the proviso to Sub-section 1 of Sec- 
tion 17 of the Provincial Small Cause Courts Act. It reads as 
follows:— ; 

Provided an applicant for an order to set-aside a decree passed 
ex parte. ..... shall, at the time of presenting an application, 
either deposit in the court the amount due from him under the 
decree or in pursuance of the judgment or give security to the 
satisfaction of the court for the performance of the degree or 
compliance with the judgment, as the court may direct. 

The plain construction of the above proviso would be that 
the applicant has to do one of two things and that he has to do 
such of the two things as may be dictated to him by the court. 
The choice *of the alternative lies, as to the performance on the 
part of the applicant, with the court and not with the applicant 
himself. The two things that the applicant is required to do are 
(1). deposit of the amount due from him under the decree or in 
pursuance of the judgment and (2) giving of security to the 


‘satisfaction of the court for the performance of the decree or 


the cofnpliance With the judgment. It has been urged that where 
the judgment-debtor is prepared to deposit in court the amount 
due from him under the decree or in pursuance of the judgment, 
it would bæan unnecessary procedure on the part of the court to 


solemnly signify the securitygin cash may be deposited. Let 


n . 
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us see if this is universally true. 

A court of small causes, as constituted under the Provincial 
Small Cause Courts Act, takes cognizance of all suits of a civil 
nature except those specifically exempted from its cognizance; 
(Section 15 of the Act). Thus, there may be cases in which the 
deposit of what has been called the decretal amount may not be 
enough to satisfy the need of the proviso to Section 17 of the 
Small Cause Courts Act. Take, for example, this particular case. 
A father, by his will, leaves his gun, as an heirloom, to the elder 
of his two sons. The younger son, being desirous of keeping the 
gun used by his father in his lifetime, takes possession of it. The 
elder brother sues for recovery of the gun. Ordinarily, he would 
be required to value the gun both for the purpose of jurisdiction 
of the court and also for the purpose of enabling the court to 
assess a money value for the gun in case the same was not forth- 
coming, as required by Rule 10, Order 20 of the Civil Procedure 
Code. Suppose the court directs the younger son to pay Rs.250 
as compensation if the gun is not forthcoming. The defendant 
mdy be perfectly willing to pay Rs.250 to the elder brother and 
keep the gun. Under the provision of Order 21, Rule 31 the 
decree for recovery of the gun would be executed by actual 
seizure of the gun and the delivery of it to the successful plaintiff. 
It is only in the case of all effort at getting hold of the gun 
failing that the compensation, will be awarded to the plaintiff. 
Suppose that a decree is passed, ex parte, in favour of the elder 
brother against the younger brother. When the younger brother 
presents an application to the court for setting aside the ex parte 
decree, the court may very well say to the applicant, 


I wont accept the deposit of Rs.250 as a condition precedent to 
setting aside of the ex parte decree. The decree may be executed 
today and the gun may be recovered this afternoon. You must 
produce two gentlemen of honour and means as security to see that 
“nothing short of the gun itself is forthcoming after the retrial 
of the restored suit is over. 


Such a case, to my mind, would be a case in which the court may* 
very well say that security to the satisfaction of the court shall 
be given and the decretal amount shall not be deposited as a 
condition precedent to the entertainment of the application. 

As I read the proviso to Section 17, € find no ambiguity 
whatsoever in it. The rule of law has to provide for all sorts 


of cases. In cases where the decree is of the simplest character, . 


namely, where it directs payment of money hy one party to 
another, the court would surely prefer a deposit of the decretal 
amount to furnishing of any other kind of security. But where 
the court, on, the representation of the applicant, agrees to accept 
security other than cashesecurity, it shall Bae gives the 


direction that security other then cash security be furnished, 


Civi 
1929 
JHasnco 
Misir 
v. 
HAWALDAR 
Trewer 


Mukerji, J. 


Civ. 





1929 





JHABBOO 
Mism 
v. 
HAWALDAR 
TAARI 


Mukerji, J. 


Niamat- 
ullab, J. 


1276 ` HIGH COURT i f [1929] . 


that such security is to the satisfaction of thè court. The words 
“may direct” in my opinion have no reference to the nature of 
the security. The nature of the security is sufficiently defined 
by the words, “to the satisfaction of the court”. 

In my opinion, the proper procedure when an application 
is made for the setting aside of an ex parte decree passed by a 
small, cause court or when an application for review of judgment 
of such court is made is, to present a petition to the court, asking 
for its specific order as to what the applicant should do, in the 
nature of furnishing security. The court will then, on consider- 
ing the entire circumstances of the case, decide whether a certain 
and what amount should be furnished as cash security or whether 
it should, in suitable . cases, in spite of offer of cash security, 
require any other kind: of secyrity or whether, in the case of the 
decree being for money only, the court will allow the applicant 
to furnish any security other than cash security and, in that case, 
will tell the party, after hearing what sort of security he is pre- 
pared to furnish, whether the security proposed will satisfy it 
or not. I do not suggest that evidence as to the security being to 
the satisfaction of the court may not be taken on a date sub- 
sequent to that on which the application itself is presented. It 
may be ‘that the consideration of the question before the court 
will require more time than the court is able to give on the day 
the application is presented. All that is a subsidiary matter. 
The main thing is that, with the presentation of the application, 
the applicant must invite the attention of the court to his appli- 
cation and seek the court’s direction. 

In my opinion, the order appealed against is correct, so far 
as the interpretation of the proviso to Section 17 goes. On this 
‘ground alone, I will dismiss the application with costs. 

' NIAMATULLAH, J.—This is an application for revision of an 
order passed by the court of small causes at Ballia refysing to 
set aside an ex parte decree passed against the applicant on 
November 1, 1927. The application for order to set 
seaside the ex parte decree. was made on December 15, 1927. 
On the face of it, the application was made more than 30 days 
after the passing of the ex parte decree;.but the applicant sought 
exemption on certain grounds mentioned in his application, which, 
as I read the judgment of the lower court, have not been dis- 


_ posed of. It is, therefore, not necessary to refer to this aspect 


of the matter any further. The application for order to set aside 


* the ex parte decree was not accompanied by a deposit in court of 


the amount due®under the decree; but a security bond hypothecat- 
ing immovable property, prima facie duly executed, was filed. 
It was disallowed by the court below on the grounds (1) that 
the djrection of the court at the time of the pr&enting of the 
applicatign asewwhether he should deposit, in court the amount 
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due from him under the decree or give security to the satis- 
faction of the court for the performance of the decree, as required 
by the proviso of Section 17, Clause 1 of the Provincial Small 
Cause Courts Act 
had not been obtained, and (2) that the security offered with the 
application was not such as satisfied, the court on the date on 
which the application was presented. 

It is contended in revision that no direction of the court 
was necessary as regards the deposit-of the decretal amount in 
cash or the security to be furnished under Section 17 of the 
Provincial Small Cause Courts Act, nor was it necessary to adduce 
evidence of the sufficiency or otherwise of the security on the 
date on which the application was. presented, if subsequently the 
applicant could satisfy the court that the security offered was 
adequate. 

The proviso to Section 17 of the Provincial Small Cause 
Courts Act is somewhat ambiguously worded. Omitting words 
with which we are not concerned, it runs thus 

provided that an applicant for an order to set aside a decree 

passed ex ‘parte shall, at the time of presenting his applica- 

tion, either deposit in the court the amount due from him 

under the decree or give security to the satisfaction of the 

court for the performance of the decree, as the court may direct. 
The last five words, “as the court may direct” give rise to an 
ambiguity which makes certain provisions in the proviso a little 
obscure. If they are intended to refer to the two alternatives 
mentioned in it, namely, (1) either “to deposit .the decretal 
amount, or (2) give security to the satisfaction of the court, the 
grammatical construction would lead to the result that the appli- 
cant must obtain the direction of the ‘court at the time of pre- 
senting his application as to whether he should adopt one or 
the other of the two alternatives. It is obvious that no court 
will refyse to accept deposit in cash; but the Section, as it stands, 
makes the observance of the formality to obtain the court’s direc- 
tion necessary. If in the absence of the direction of the court, 
sufficient security is given and the applicant cannot be deemed 
to have complied with the requirements of the proviso, it is equally 
arguable that a deposit without a specific direction does fiot comply 
with the requirements of it. It seems to me that the words in 
question have no grammatical relation to the two alternatives 
already mentioned. The applicant has been given the option 
either to deposit in cash, or to give security to the satisfaction of 
the court; and in the latter case, provided the security is to the 
satisfaction of the court, no permission of the curt to furnish 
security is needed. The question then arises as to whether the 
direction contemplated relates to the security being to the 
satisfaction of*the court. „I do not think this is thease. “To 
give security to the satisfaction of the couff"s¢,tge court may 
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direct” would be a very clumsy language to use; and I N not 
think the framers of the proviso intended that construction. . If 
we were at liberty to insert the word “such” between “give” and 
“security” , so as to make that particular part of the proviso to 


be “to give such security to the satisfaction of the: court, as the 


court may direct”, no ambiguity would be left, and the proviso 

would be capable of an obviously sensible interpretation, namely, 
that the direction of the court is necessary as regards the kind of 
the security which, when furnished, should satisfy the court as 
regards its sufficiency. I am inclined to think that, even without 
inserting the word “such”, as suggested above, the proviso is capable 
of that interpretation, in which case “to give security to the satis- 
faction of the court, as the court may direct”, means that the 


nature and kind of the security must be according to the direction 


of the court, which should also be satisfied as regards its sufficiency. 
In this view of the matter, which I accept, it is necessary for 
an applicant, who is not ready and willing to deposit the decretal, 
amount with his application for an order to set aside the ex parte 
decree and desires to give security instead, that he should “at the 
time of presenting his application” obtain the direction of the court 
as regards the character of the security, i.e., whether it should be 
by hypothecating proprietary tenure, fixed rate tenancy, house 
property, pledge of ornaments, or the like. Of course, in every 
case: the court should be satisfied as regards the sufficiency of the 
security to be furnished according to its directions. This is-a 
separate requirement altogether. It is not, in my opinion, neces- 
sary that the court should be placed in a position to express its 
satisfaction as regards the sufficiency of the security at the' time 
of presenting the application. - If the court is not satisfied on 
that question on the evidence which the applicant can produce 
forthwith, it is open to the applicant to satisfy the court on that 
point at a later but convenient stage, and if the court is then 
able to record its satisfaction, I think the réquirement ‘of the 
Section is' made out. 


The only case decided by this Court, to which reference has 
been made in course of arguments, is Jagan Nath v. Chet Ram' 
which is an authority for the proposition that an applicant for 
an order to set aside an ex parte decree passed by a court of small 
causes must either deposit the decretal amount in cash or furnish 
se@urity. It does not decide the second point which arises in 
the case before us. ‘Ihe learned Judges have éxpressed an opinion 
on the second point which supports the view which I have taken. 
They observe: 


We think that the meaning of the Section is that the applicant 

has the option either to deposit the amount af the decree in 

cash” or give,security. But if he clects to adopt the latter 
. ee AlL 470=3 Ñ. L. J. R. 31% 
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course, the security must .be to the satisfaction of the Court Cvm 
and subject to the Court's directions. Te 

: 1929 

They were not called upon to say, and have not said, that the 

Court should express its satisfaction as to the sufficiency of the Jmassoo 

security at the time when the application is ‘presented. Having ses 

taken the view that the applicant, has the option either to deposit Hawargar 
the amount in cash or to give security, direction of the court Tewar 
could have only been meant to refer to the character of the  yigmat- 

security. ullab, J. 

For the reasons already stated, while I do not agree with 

the court below that any direction of the court is necessary as 

to whether: the applicant for an order to set aside the ex parte 

decree should furnish security instead of depositing the decretal 

amount in cash, or ‘that the applicant must obtain a certificate, 

so to say, as regards the sufficiency of the security at the time of 

presenting his application, I maintain the order sought to be 

revised on the ground that the applicant should have obtained the 

direction of the court as regards the character of the security 

which he proposed to offer, and that an omission to obtain such 

direction was fatal to the success of his application. 

By THE Court—The application in revision is dismissed 
with costs. 





Application dismissed 
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Stamp Act (II of 1899), Sch. I, Art. 1—Promissory note executed im July 24 
lien of previous debt—Insufficiently * stam ped—Inadmissibility of 
in evidence—Contemporaneous receipt, basis of suit—Maintain- SeLaman, J. 
abilit of—Unconditional acknowledgment of liability—Effect of. chiang 

hen two persons agree that the old debt be taken to be- 

paid up and the rights and liabilities be taken to rest on a new 
footing, the transaction is tantamount to the old debt being paid 
and, at ‘the same time, re-advanced to the debtor. The fact that 
money did not change hands is of no legal consequence, 
Mohammad Abid Husain Khan v. Lala Bhagwan Das, 5 I.'C. 
418. referred to. ' 

An acknowledgment, clear and unconditional, can itself bal 
the foundation of an action. 

Plaintiff brought a suit on Jan. 5, 1928 fpr recovery of Rs. se 06 
due under a pro-note dated Jan. 6, 1925 executed by defendant. i 
Plaintiff alleged that owing to the fraudulent comduct of defend- 
ant only one anna stamp was affixed on the pro-note and that 
cash” consideration was paid on its execution. Tehe lower courts 
found thgt defendant was indebted to plaintiff for Rs.349, that 

i his claim for that amount was within rime palan. £y T225 when 
*Civ. Rev. 158 of 1928 : 
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the pro-note was executed and that a receipt of even dite was also 
executed by defendant to the effect that defendant borrowed 
Rs.349 under pro-note dated Jan. 6, 1925. The suit was dis- . 
missed on the ground that the claim to recover the debt due 
under the pro-note of 1923 was barred at the date of the present 
suit, and that limitation was not saved by any acknowledgment ` 
of that debt inasmuch as the pro-note dated Jan. 6, 1925 con- 
tained no acknowledgment of the debt of 1923 but of a debt 
supposed to have been advanced on Jan. 6, 1925. 

Held, that plaintiff was entitled to succeed as regards principal 
debt at least on the.strength of the acknowledgment contained 
in the receipt dated Jan. 6, 1925. The pro-note however must 
be ignored as a piece of evidence for want of proper stamp. 
The fact that the old debt of 1923 was barred by limitation on 
the date of the present suit was wholly immaterial as it was 
replaced by a new transaction of loan in 1925. 

In so far as a document contains a mere admission of liability, . 
a stamp of one anna is quite sufficient; but in so far as it may 
contain a promise to pay, it will be inadmissible, being a bond 
to that extent. : 

Kalka Singh v. Paras Ram, I. L. R. 22 Cal. 434, Maniram Seth 
v. Seth Rupchand, I. L. R. 33 Cal. 1047, Shankar v. Mukta, 
I. L. R. 22 Bom. 513, Gobind Das v. Sarju Das, I. L. R. 30 All 
268 and Md. Abid Husain Khan v. Lala Bhagwan Das, 5 I. C. 
418 referred to. 

Crviu' Revision from an order of Basu Kati Das BANERJI, 
Judge of the Court of Small Causes.of Allahabad. 

Sailanath Mukerji and Syed Majid Ali for the applicant. 

Zafar Mehdi and Haidar Mehdi for the opposite party. 

The following judgment were delivered:— i 

NIAMATULLAH, J.—The plaintiff-applicant brought the suit, 
out of which this revision has arisen, for recovery of Rs.506-6-0, 
alleged to be due under a pro-note, dated January 6, 1925, 
executed by the defendant. The plaint recites that, ia ,conse- 
quence of the defendant’s fraudulent conduct, a stamp of only 
one anna was affixed on the pro-note which, on that account, 
is inadmissible in evidence, and that the plaintiff claims to recover’ 
on foot of the loan transaction independently of the pro-note 
which he *relies on for a collateral purpose. The plaint, as 


‘drawn up, is more capable of the interpretation that, according 
‘to the plaintiff, the doan had been advanced on January 6, 1925, 


though it is not altogether inconsistent with the case that the 
pro-note was executed in lieu of an old debt. The plaintiff 
started to establish the case of cash consideration having been 
paid on the execution of the pro-note referred to but his own 
witnesses, under the circumstances which it is not necessary to 
go into, gave away that case and disclosed, what has been found 
by the cowrt below, that a pro-note had been ex€cuted by the 
defendant imfgyoffr df the plaingiff in 1923. and that, in lieu of 
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the principal and interest due under that pro-note, the fresh loan 


‘+ transaction of 1925 was entered: into between the parties. We 
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must, therefore, accept, for the purpose“of this case, as found 
by the court below, that the defendant was indebted to - the 
plaintiff for a sum of Rs.349, and that his claim for that amount 
was within time on January 6, 1925, when a fresh pro-note 
was executed. A receipt of even date was also executed by the 
defendant and was duly attested by two witnesses. The lower 
court (Small Cause Court at Allahabad) dismissed the suit on 
the ground that the claim to recover the debt due under the pro- 
note of 1923 was barred at the date of the present suit, which 
was brought on January 5, 1928, and that limitation was not 
sayed by any acknowledgment of. that debt inasmuch as the 
pro-note, dated January 6, 1925, contained no acknowledgment 
‘of the debt of 1923 but of a debt supposed to have been advanced 
on January 6, 1925. j 

.I am of opinion that the plaintiff-applicant is entitled to 
succeed as regards the principal debt at least on the strength of 
the acknowledgment contained in’ the receipt, dated January 6, 
1925. I ignore the pro-note altogether for want of proper stamp. 
‘There can, in my opinion, be no question as regards the admissi- 
bility of the receipt in proof of an acknowledgment, not as 
saving limitation for the older-debt of 1923, but as the founda- 
tion of claim to enforce liability acknowledged thereunder. 

The acknowledgment of a debt implies a promise to pay. 
Such an acknowledgment is required to bear a stamp of one anna 
under Schedule. I, Article 1 of the Stamp-Act. Where there 


‘js an express promise to pay, the document cannot operate as an 


acknowledgment, but should be stamped as a bond. In so far, 
therefore, as a document contains a mere admission of liability, 
‘a stamp of one anna is quite sufficient; but, in so far as it may 


- contaip «a promise to pay, it will be inadmissible, being a bond 


e, to that extent. The receipt before us, as I construe it, is a clear 
} acknowledgment of the defendant being a debtor to the plaintiff 


v's 
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o 


“to the extent of Rs.349 under a pro-note, dated January 6, 1925, 


_ which, of course, has to be ignored as a piece of evidence. The 


‘receipt is to the effect that Bijay Bahadur Singh, the “defendant, 
borrowed Rs.349 winder a pro-note, dated January 6, 1925, at 


Rs-1-4-0 percent per mensem. —The portion sof the receipt relat-' 
ing to the interest amountstq_an agreement-to_pa 





eee ee 
is, to that extent, inadmissible for want of.proper stamp dury;z_ 


as if it were a bond; but the stamp of one anna, which is affixed 
to the receipt, would cover the other part of thè receipt which 


_ acknowledges the loan of Rs.349. 


‘The next question is whether an acknowledgfnent, clear and 
unconditional? can ‘itself be the foundation of an actio. I think 
that the answer must be in the affirmative? iq Kelka „Singh v. 
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Paras Ram’ their Lordships of the Privy Council observed, in 

a casein which the facts were different and in which the 

acknowledgment was held to be of no avail, that 
although an unqualified admission of a debt no doubt implies a 
promise to pay it, their Lordships are not prepared to hold that 
that is necessarily so where there is an express promise to pay 
in a particular manner. It must depend on the construction 
of the instrument in each case, and their Lordships think in 
the present case that the admission of the debt, by which the 
obligation is prefaced in the bonds of 1877 and 1879, does not 
import an ‘unqualified or unconditional promise t> pay, but is 
referable to the particular obligation or (in other words) is 
introduced for the purpose only of fixing the amount for which 
the obligation is given, and which the obligor agrees to pay in 
the stipulated manner and not otherwise. - 

In a later case, Maniram Seth v. Seth Rupchand’, in which 
their Lordships were concerned with an acknowledgment saving 
limitation under Section 19 of the Limitation Act, they have 
discussed in detail the implications arising out of an unconditional 
acknowledgment of a liability. They said that 

an unconditional acknowledgment has always been held to imply 
a promise to pay, because that is the natural inference, if nothing. 
is said to the contrary. It is what every honest man would 
mean to do. 

At one place in their judgment their Lordships say that they 
can see no reason for drawing any distinction in this respect 
between the English law and the Indian law. 

In Chunilal v. Laxman Govind’ in which a suit was based on 

a mere acknowledgment which ‘contained no promise to pay, 

the learned Chief Justice referred to the ‘observations of: their 

Lordships of the Privy Council made in Maniram Seth v. Seth 

Rupchand® and held that 
if, then, the acknowledgment, which in this case was made 
before the limitation period expired, implies an unconditional 
promise to pay, I can see no reason why it should not form the 
basis of a suit. e 

Decision of the Bombay High Court to the contrary, reported 
in Shankar v. Mukta’ was declared to be no longer good law in 
view of tHe dictum of their Lordships of the Privy Council in 
the case already referred to. It was pointed out by the learned 
Judges that the older case of .their Court proceeded on the 
principle of stare-decisis, though the view of the Chief Justice 


«expressed in Shankar v. Mukta’ quoted at length was in con- 


Te” formity with their own. 


The Full Bench case of Kanhaya Lal v. Stowell’ is also quite 
in point. A document relied on in that case could not be 
admitted in evitlence as a promissory note though it bore a one 
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anna stamp. It was treated as an acknowledgment which could 
not be the basis of a suit. 

The case before us is free from the complication which existed 
in other cases in which acknowledgments duly signed and 
stamped had been made after the debts acknowledged had become 
time-barred. In that class of cases an acknowledgment not 
fulfilling the requirements of Section 25 of the Contract Act, 
as regards agreement to pay time-barred debts, was not given 
effect to: see, for instance, Gobind Das v. Sarju Dast. 

Another question which was discussed before us related to 
the language of the receipt not being applicable to facts found 
by the court below, namely, that the sum due under the pro-note 
of 1923 and not cash consideration formed the subject of the 
subsequent transaction on January 6, 1925. The defendant seems 
to be on the horns of a dilema. He cannot admit. that the 
receipt of January 6, 1925, related to any sum advanced on that 
date. It follows that it must be taken to refer, as found by 
the court below, to the sum that had been advanced two years 
earlier, in 1923. It seems to me that, under the circumstances 
of the case, this matter is not of real importance. When two 
persons agree that the old debt be taken to be paid up and the 
rights and liabilities be taken to rest on a new footing, the 
transaction properly analysed is tantamount to the old debt being 
paid and, at the same time, re-advanced to the debtor. The 
fact that money did not physically change hands is of no legal 
consequence. In the case of Mohammad Abid Husain Khan v. 
Lala Bhagwan Das’ a Bench of this Court had the occasion to 
consider the nature of almost a similar transaction. In that case 
a sarkhat acknowledging a loan of Rs.5,750, of which only Rs.250 
represented cash consideration and the remaining Rs.5,500 was 
due under an old loan transaction, was in question. The learned 
Judges observed that 

“It is clearly not a mere acknowledgment of a statute-barred debt, 

because the defendant in it admits the receipt in cash of the 
sum of Rs.5,750 and undertakes to pay interest upon that amount 
at the rate of Rs.1-8-0 per cent per mensem..... It seems 
to us that this document must properly be treated ag a new con- 
tract. It may be that the amount of the old debt was not 
actually paid and then repaid. There was no necessity for 
paying with one hand and taking back with the other; but the 
parties intended that the transaction should be regarded as a 
new contract to secure the amount specified in it, namely, 
Rs.5,750, with interest. 
Parties must be taken to have done what thef¥ agreed to do, 
and if they contracted, on the understanding that the old debt 
be taken to be wiped out and a new liability,” on terms then 
agreed, is to €ome into existence, the court need not «ake up the 
I. L. R. 30 AU. 268=5 A. L. J. R 274 NL & 418 


al . 
, 


Cvit 


1929 





Govinp 
SINGH 
v. 
Brjay 
BAHADUR 
SINGH 
Niamat- 
allah, J. 


Crvm. 


1929 





GOVIND 
SINGH 
V. 
Bryay 
Baffapur 
SINGH 





Namal- 
«ullah, f. 


Sulaman, J. 


1284 HIGH COURT [1929] 


old transaction except where some express rule of law makes it 
necessary to do so, for instance, if the acknowledgment of new 
liability is relied on as an acknowledgment under Section 19, the 
question may properly be considered as to whether the debt ac- 
knowledged had become barred by time so as to exclude the 
application of Section 19 of the Limitation Act. 

The plaintiff in this case seeks to enforce the liability incurred 
on January 6, 1925, and I see-no reason why he should not be 
permitted to do so. The defendant must make good his under- 
taking, implied in his acknowledgment of liability made on 
January 6, 1925. In this view the fact that the debt of 1923 
was barred by limitation on the date of the present suit is wholly 
immaterial. In fact, it has ceased to exist much earlier on 
January 6, 1925, when it was replaced by a new transaction of 
loan. - 


The plaintiff’s right to recover interest stands on a some- 
what different footing. He can be entitled to recover interest 
only if the stipulation, contained in the receipt, be admitted in 
evidence. As, I have already stated, it cannot be held to be 
admissible in evidence for want of the proper stamp duty payable 
on a bond. Interest by way of damages has not been claimed, 
and any question with regard to it, if now entertained, may 
give rise to controversy which it is not desirable to decide in 
revision. It is doubtful if, under the circumstances of the case, 
the plaintiff-applicant is entitled to recover interest by way of 
damages. I would, therefore, refuse to allow any interest tothe 
plaintiff-applicant. 

` For the reasons stated above, I set aside the decree passed by 
the court below, and decree the plaintiff’s claim to recover the sum 
of Rs.349 with interest from the date of suit at the rate of 6 per 
cent per annum: 

SULAIMAN, J.—I concur in the order proposed. Ie do not 
think that ordinarily a person can after having taken a promissory 
note in an insufficiently stamped paper and a contemporaneous 
receipt throw the promissory note overboard and make the receipt 
the basis of his suit. This would be encouraging an evasion of 
the Stamp “Law. I also think that a receipt is ordinarily an ac- 
knowledgment of the receipt of consideration, and unless its 
contents suggest otherwise it does not imply a promise to pay or 
even an acknowledgment of an existing liability to pay. If it 
contains a promise sto pay it may itself become insufficiently 
stamped, if only a stamp of one anna has been affixed on it. 
But the recitals in the receipt may suggest that the payment of 
money was by way of loan and that circumstance would neces- 
sarily imply a promise to repay it. In such cases the receipt 
alone with*other oral evidence may be,sufficient proof of a debt 
which is. reeoyerable* by suit. Jn the present case the receipt 
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contains a clear reference to a contemporanéous promissory note. 
Even though the promissory note itself is inadmissible in evidence 
still the reference to it indicates to my mind that the payment 
was by way of loan and not in a way where no repayment would 
be expected. This justifies the inference that there was a promise 
to pay. The suit is therefore maintainable. ~- 

Even if the receipt and the inadmissible promissory note 
were not executed in payment of a cash payment but were in 
renewal of a previous debt, either that previous debt has been 
acknowledged afresh or very likely it has been substituted by a 
new contract including a fresh promise to pay. In either case 
-the plaintiff’s claim lies and is within time. 

By THE Court—The application is allowed, the decree of 
the court below is set aside and the plaintiff’s claim is decreed 
for Rs.349 with proportionate costs pendente lite and future 
interests at six- per cent per annum till realisation. 

Application ‘allowed 


MATA .DIN KANDU-: (Applicant) 
i versus 
RAM LAKHAN AHIR ånd ANOTHER (Opposite parties) * 
Provincial Small Caúse Courts Act (IX of 1877), Sec. 25—Revisional 
powers—Scope of—Court acting upon wrong proposition of 
law—Substantial injustice—Security—Joint ` ancestral property 
hypothecated by Hindu father having sons—Validity of. 

The defendant against whom an ex parte decree was obtained 
applied to set aside the decree and in accordance with the rules 
filed a security bond with two sureties. One of the sureties, 
later on,-withdrew his name as surety. The applicant there- 
upon paid into court a sum in cash which he. thought was a 
sufficient sum to represent the suretyship of the withdrawing 

estrety. On the decree-holder’s objection that the other surety 

being a Hindu having two sons, his suretyship was worth 
nothing: as the security given was a hypothecation bond in 
respect of joint and ancestral property, the small cause court, 
upholding the objections, passed an‘order dismissing the applica- 
tion. ° 

On an application ‘in. revision from the order, under Sec. 25 
of the Provincial Small Cause Courts Act, beld, (1) that the 
hypothecation bond tendered in security “was a valid bond and 
that the mere fact’ that- the executant had sons did not make 
it invalid; (2) that as`no objection was taken to the validity 
of the bond till after the other surety had wgthdrawn apd the 
applicant had deposited.a sum in court to meet the default of 
the withdrawing surety, even if the. small cause court held that 
. the bond was invalid, an opportunity should have been given to 
the applicant to furgish fresh security or deposit aefurther sum 

. Civ. Rev. 260 of 1928°%, a, 
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of money to meet the deficiency. 

Held, further, accepting the view of the law as laid down in 
The Maharajah of Benares v. Ram Kumar Misir, I. L. R. 26 
All. 611=1 A. L. J. R. 330, as to the scope of the revisional 
powers, that there was substantial injustice to the applicant and 
the revisional court was competent to consider the question 
whether the proposition of law on which the court below acted 
was correct or incorrect. 

The Maharajah of Benares v. Ram Kumar Misir, I. L. R. 26 All. 
611=1 A. L. J. R. 330 followed. 

Brij Narain v. Mangal Prasad, I. L. R. 46 All. 95 at 104=21 
À. L. J. R. 934 referred to. 

Mohammad Nizamuddin Khan v. Hira Lal, 1890 A. W. N. 
121 and Mohammad Baqar v. Bahal Singh, I. L. R. 13 All. 277 
followed. ` 

Cva Revision from an order of Basu Cmaru Des 
BANERJI, Judge of the Court of Small Causes of Azamgarh. 

Ambika Prasad Pandey for the applicant. 

Sankar Saran for the opposite parties. 

The judgment of the Court was delivered by 

BENNET, J.—This is an application in revision from an order 
of a small cause court Judge. It appears that the plaintiff before 
the small cause court obtained a decree for Rs.533-13-0 ex parte 
against the defendant on November 12, 1927. On April 12, 
1928, the defendant obtained knowledge of the decree. On 
April 22, 1928 he applied to set aside the decree, and in accord- 
ance with the rules filed a security bond with two sureties. On 
April 27, 1928 Balgovind applied to withdraw his name as surety. 
On April 30, 1928 the defendant paid into court a sum of 
Rs.335 which he thought was a sufficient sum to represent the 
suretyship of Balgovind. On July 21, 1928 the decree-holder 
objected to the security bond on the ground that the other surety 
Gopi Tewari being a Hindu and having two sons, his suretyship 
was worth nothing. It is to be observed that the securify~ given 
was a hypothecation bond by Gopi Tewari in respect of joint and 
ancestral property. The small cause court Judge decided this 
matter very briefly, and he says, 

the gecree-holder says that his security is not enough, that 
Gopinath has sons, and as other security has not been filed, the 
application is dismissed. 

It is apparent ftom this order that the security was rejected 
on the ground that Gopinath, a Hindu father, had two sons and 
that the property mbrtgaged was ancestral and joint. The small 
cause- court Judge considered that it was not possible for a Hindu 
father to pledge his estate for the purpose of being a surety. The 
appellant raises, the question in his first ground of .appeal that 
this’ statement of law is incorrect. A preliminary, question was 
raised on b@half of the respondents as to whether under Section 25 
of the Smal? Cau8 Courts Act this Court sitting in revision was 
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entitled to interfere in this case on the ground that a proposition Cmm 
of law was incorrect. , Reference was made by the learned counsel see 
for the respondent to-Mohammad Nizamuddin Khan v. Hira Lal* 
in which Mr. Justice Mahmud had laid down at page 122 that he Mata Din 
was of opinion that the action of a court of small causes was not spins 
questionable in revision unless it had caused at least such Ram SEEM 
substantial injustice affecting the merits of the case or the A¥™™ 
jurisdiction of the court as Section 578 of the then Civil Pro- Bennet, J. 
cedure Code (now Section 115) contemplated. That decision 
was followed in Mohammad Baqar v. Bahal Singh? in which it 
was laid down that Section. 25 of the Provincial Small Cause 
Courts Act was not intended to give in effect a right of appeal 
in all small cause court cases and the revisional powers given by 
that Section are only exercisable where. it -appears that some 
substantial injustice to a party to a litigation has directly resulted 
from a material misapplication or misapprehension of law, or 
from a material error in procedure.. Following these rulings we 
find that'in the present case there was a very substantial injustice 
to the appellant, if we hold that the proposition of law on which 
the court below acted was wrong, for the appellant has been 
deprived of any opportunity of having his case heard on restora- 
tion. For these reasons we hold that this is a case in which we 
should consider whether the proposition of law is correct or 
incorrect. For the appellant reliance was placed on The Maharaja 
of Benares v. Ram Kumar Misir’. In this case it was held that 
the sons in a joint Hindu family are liable for the due fulfilment 
of a hypothecation bond entered into by their father as surety. 
No authority to the contrary has been shown to us but the 
learned counsel for the respondent based his argument on this point 
of law on the Privy Council case of Brij Narain v.. Mangal Prasad*. 
That was a case in which the question before their Lordships was 
whether, two prior. mortgages constituted a sufficient antecedent 
debt for a subsequent mortgage executed by a father of a joint 
Hindu family. Their Lordships held in the affirmative and at 
page 104 laid down as the result of the authorities examined in 
that case five propositions. It must be admitted that the present 
case of-a hypothecation bond as surety does not come*under any 
of the propositions laid down by their Lordships indicating actions 
which may-be taken legally. by the father of a joint Hindu 
family. For the respondent it was argued that proposition 3 
would apply to the present class of security:.°'This proposition is 
as follows:— . as 
Tf he pufports to burden the estate by mortage, then “unless 
that mortgage is to discharge an antecedent debt, it would not 
11890 A. W. N. 121 - 2I, L. R..13 Alf. 277 
‘ @ LL. R. 26 All. 611-1 A. L. J. R. 339 o 
*L Le R. 46 All 95 at 104=21 AsL. J.R. 934 
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Cie. bind the estate. 

i333 There is of courge no antecedent debt for a surety bond 

_— and accordingly if this proposition was intended by their Lord- 
Mata DiN {ships to cover a surety bond then such a surety bond would not 

Kanou Dind the estate. - 

RAM BARHAN But we are of opinion that in laying down these five pro- 
Aum positions their Lordships of the Privy Council had no intention 
Bennet, J. to apply the propositions to a case like the present which is a 
case of a hypothecation bond of suretyship. There was no men- 
tion at all in the judgment of their Lordships of any such question 
having been raised before them. We consider that if their Lord- 
ships had intended to lay down the proposition that a Hindu 
father could not bind the estate of the joint family by hypothe- 
cating the estate for the purpose of suretyship, that that proposi- 
tion would have been clearly stated in the judgment of their 
Lordships. We consider that a proposition of such an importance 
as that in the present case would not have been laid down by 
their Lordships merely by implication but would have received 
separate treatment and consideration. Accordingly as we con- 
sider that this ruling of their Lordships is not intended to apply 
to the circumstances of the present case, we consider that we 
ought to follow the ruling in The Maharaja of Benares v. Ram 
Kumar Misir’. We accordingly hold that the hypothecation 
bond in the present case tendered to the small cause court Judge 
was a valid hypothecation bond and that the mere fact that the 
executant had sons did not make it invalid. - 

There is another aspect of the case which is as follows:—When 
this hypothecation bond was tendered to the court no objection 
was taken to it by the respondent on the ground that it was 
invalid. It was only after the other surety had withdrawn from 
his suretyship and the appellant had deposited a sum in cash to 
meet the default of that other surety, that the respondent took 
objection to this surety bond on this legal point.. We consider 
that if the small cause court Judge held that the bond was 
invalid on this legal ground, he should have given an opportunity 
to the appellant to furnish fresh security or deposit a further sum 
of money *to meet the deficiency. Accordingly we direct the 
small cause court Judge to re-admit this application for the tender 
of security to his file and to dispose of it in accordance with the 
X directions, which we have given on the point of law. It is open 
to the small cause ecourt Judge to consider the sufficiency of 
this security on other grounds, and it is open to the appellant, 
if he has withdrawn the deposit of Rs.335, to redeposit it within 
a period to be determined by the small cause court Judge. Costs _ 
so far as incurred in this Court and in the lower appellate court 
will be coses in the case. id 
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PRIVY COUNCIL 
KAMLAPAT-MOTI LAL (Applicant) 


VETSUS : 

THE UNION INDIAN SUGAR MILLS COMPANY, LIMITED 

IN LIQUIDATION (Opposite party)* 

Companies Act (VII of 1913), Sec. 153—Company ordered to be 
wound up—Proposal of schemes to advance money on mortgage 
or by sale—Meeting of share-holders accepting scheme to advance 
on mortgage for 10 lacs—Claims of creditors exceeding the amount 
—Adjournment by court to enable financier to increase the offer— 
Offer increased—Court approving scheme—Scheme as approved held 
not to have been assented to by share-holders. 

After the winding-up order had been made on a creditor’s 
petition alternative proposals were made by various financial 
houses either to buy the undertaking out-and-out or to advance 
mortgage defined sums on the terms that the mortgagees managed 
the business for a term of years and recouped themselves out 
of the profits. The proposals were laid before the court by 
the liquidators for direction and the Court directed a meeting 
of the share-holders to be held to decide whether they would 
accept the offer of H or K. A meeting of share-holders was 
held and K’s scheme to advance 10 lacs on mortgage with rights 
of managing director was accepted. Subsequently the liquida- 
tors reported that they had received claims from creditors 
amounting to Rs.10,61,168. On the same day the Court sat 
to consider the approval of K’s scheme. Instead of either 
rejecting the scheme or accepting the offer for an out-and-out 
sale the court decided to adjourn the matter to enable K to 
increase the offer and consented that K should be given 
immediate possession on the understanding that the out-and-out 
sale or the mortgage should be effected in his favour in the 
near future. On the same date K completed the payment of 
16 lacs to the liquidators and he was given possession of the 
properties by the liquidators. K later on stated that he was 
willing to advance a further sum of Rs.37,000 which, with 
the 10 lacs, he believed would be sufficient to discharge all the 
liabilities and to advance a further sum of Rs.25,000 to cover 
the liquidators’ charges “on the terms proposed for 10 lacs”. 
On this footing the scheme went forward, the court appearing 
to have approved the scheme in principlg and directed that a 
mortgage deed be executed for Rs.10,62,000. 

After the terms had -been settled by the parties and examined 
and duly drafted by the Government conveyancer they were 
submitted to the Court for sanction. Disputes, however, arose 
between K and the liquidators as to the terms of the mortgage 
deed and eventually the Court approved the dged as settled by 
the Goyernment conveyancer and directed the liquidators to 
take steps to get it executed. t 

+*B. C. A. 833 of 1928° a Be 
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Held: that the accepted scheme provided for an advance only 
of 10 lacs; the mew scheme which provided for a further 
advance of Rs.62,000 was not the scheme accepted by the 
meeting of share-holders, and although it was possible that the 
share-holders would have gladly accepted the further advance 
it was also possible that they might have considered that the 
extra burden turned the scale. The approval of thé meeting of 
the share-holders was not taken as is usual in carefully drawn 
schemes subject to modifications to be approved by the court. 
It was therefore impossible to hold that the amended scheme 
had been approved by the shareholders at their meeting, or 
that the share-holders impliedly assented to an increased advance 
of Rs.62,000. The orders of the Court for preparing a deed 
of mortgage must be set aside and a meeting of the share-holders 
should be summoned to consider the amended scheme and it 
should reserve the power to the Court for the approval of the 
modifications, 

APPEAL from a decision of the High Court of Judicature at 
Allahabad. 

_ W. H. Upjohn, K. C., A. M. Dunne, K. C. and C. Turner 

for the appellants. 

G. Simonds, K. C. and J. H. Stamp for the respondents. 

The following judgment was delivered by 

Lorp ATKIN—This is an appeal from the High Court of 
Judicature at Allahabad in a proceeding in the course of the 
winding up by the Court of the Union Indian Sugar Mills 
Company. On May 28, 1926, the winding-up order was made 
on a creditor’s petition. The company carried on an extensive 
business and strenuous efforts were made by the shareholders to 
save the concern. Eventually alternative proposals were made by 
various financial houses either to buy the undertaking out-and- 
out: or to advance on mortgage defined sums on the terms that 
the mortgagees managed the business for a term of years and 
recouped themselves out of the profits. In due cours these 
proposals were laid before the Court by the liquidators for direc- 
tion. The Court directed a meeting of shareholders to be held to 
decide whether they would accept the offers of Lala Har Kishin 
Lal or of sLala Kamlapat the appellants. Both parties had put 
forward a scheme to advance substantial sums on mortgage; and 
both had alternatively offered to purchase at a named sum. It 
is clear that all parties concerned and the Court considered that 
they were acting under the provisions of Section 153 of the 
Indian Companies Act, 1913, which provides that where an 
arrangement is¢proposed between the company and its members 
or any of them, the Court may order a meeting of the members 
of the Company; and if a majority of three-fourths in value 
present in person or in proxy at the meeting agree t any arrange- 
ment, the arrangement if sanctioned? by the Court shall be 
binding ‘on’ the members and tHe Company. The questions was 


. 
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raised by counsel for the liquidators whether in fact the proposals 
did amount to an arrangement between the Company and its 
members; but for reasons to be given later this appears to their 
Lordships in the circumstances of this case immaterial. The pro- 
posal of the appellants Kamlapat as laid before this meeting was 
as follows:— 


That the applicant is willing to advance a sum of Rs.10 lacs 
to the above Company in liquidation on the terms annexed 
herewith and is also prepared to purchase it for rupees eleven 
lacs fifty thousand on the conditions mentioned therein. 

1.+ Deposit of Rs.1,50,000 today and Rs.8,50,000 within a 
month of this date, which should be paid to creditors as early 
as possible, the balance, if any, after paying the legal debts, to 
be returned to us. 

2. The Company to be mortgaged to us at 8 per cent 
compound interest with six monthly rests. 

3. We to be the managing agents for ten years even if 
mortgage paid off earlier, and to get all the advantages which 
the present managing director enjoys and to get 5 per cent 
commission on net profits only. 

4. The mortgage with interest to be paid off first and then 
the shareholders to get the profit. 

5. We to provide entire working capital against the goods 
of the Company at 8 per cent per annum. 

6. The Company to be handed over to us as soon as we 
deposit the entire money. 

7. The consent of the shareholders to be obtained to the 
above scheme. 

8. In case the shareholders do not accept the scheme, we 
are willing to purchase the company at Rs.11,50,000. 

(Signed) KAMLAPAT 
(Signed) Ramakant Mataviya, vakil for L. Kamlapat. 
November 22, 1926. 


The meeting of shareholders was duly held on December 16, 
1926, and Kamlapat’s scheme was accepted by a large majority. 
On December 21 the liquidators reported that they had received 
claims from creditors amounting to Rs.10,61,168. On the same 
day the Court sat to consider the approval of Kamlapat’s scheme. 
They found, however, as they state in their judgment, that a new 
situation had been created by the liquidators’ report, inasmuch as 
the previous proceedings had taken place under the impression 
of the Court as well as the previous persons interested, that “the 
sum of Rs.10,00,000 would fully satisfy all the creditors. Hopes 
were, however, held out that Kamlapat might increase their offer 
to advance 10,00,000 to 12,00,000. Rather than decide to reject 
the scheme or accept an offer for an out-and- outesale, the Court 
decided to adjourn the matter to enable Kamlapat „to increase 
their offer; and consented that Kamlapat should be given im- 
mediate _Possession on the understanding that the out-and-out sale 
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or the mortgage should be effected in his favour in the near future. 
On the same day Kamlapat completed the payment of 
Rs.10,00,000 to the liquidators. On December 24 they were 
given possession of the properties by the liquidators. On January 7 
Kamlapat stated that they were willing to advance a further sum 
of Rs.37,000 which, with the 10,00,000, they believed would be 
sufficient to discharge all the liabilities and to advance a further 
sum of 25,000 to cover the liquidators’ charges “on the terms 
proposed for 10 lacs”. On this footing the scheme went forward. 
On February, 25 the Court appear to have approved the scheme 
in principle. They directed that a mortgage deed be executed 
for Rs.10,62,000. The terms were to be submitted to the - 
Government conveyancer. After the terms had been settled by 
the parties and examined by Mr. Weir they were to be submitted 
to the Court for their consideration and sanction. 


Disputes, however, arose between Kamlapat and the liquidators 
as to the terms of the mortgage deed. Eventually, by order 
dated June 20 1926, the Court approved the deed as settled by 
Government conveyancer and directed the liquidators to take 
steps for getting it executed. Unfortunately, it seems to have 
escaped the notice of the Court that the scheme approved by 
them and purporting to be recorded in the draft deed was not 
the scheme accepted by the meeting of shareholders. The 
accepted scheme provided for an advance only of 10 lacs; the 
new scheme evolved by the new situation provided for a further 
advance of Rs.62,000. It is possible that the shareholders would 
have gladly accepted the further advance; it is, however, possible 
that they might consider the extra burden turned the scale; and 
indeed a warning note had been sounded by three shareholders, 
who by a petition of March 28, pointed out that the shareholders 
had accepted: an advance of 10 lacs only; that it was uncertain 
whether even Rs.62,000 more would meet the further liabilities; 
that prices were going down and they petitioned for an out-and- 
out sale. The scheme had been put before the meeting in written 
form submitted to the Court by Kamlapat; the approval of the 
meeting was not takén as is usual in carefully drawn schemes 
subject to modifications to be approved by the Court. Their 
Lordships find it impossible to hold that the amended scheme had 
been approved by th® shareholders at the meeting on December 16, 
or that the shareholders impliedly assented to an increased advance 
of Rs.62,000. s 


Faced with this difficulty counsel for the liquidators argued 
before the Board that the scheme was not within Section 153 at 
all; and that if was a mere scheme for financing the company’s 
affairs whieh the Court could in the liquidation approve without 
the necessity of havifig it approyed by the.shareholders. ‘Their 
Lordships find it unnecessary to determine ‘whether this was a 
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scheme under Section 153. It is plain that the Court thought cv 
that it was; and! as it appears in any case that the action of the 
Court has throughout been taken on the basis that the particular - 
` scheme they were approving had in fact been accepted by the Kamrarsr- 
shareholders’ meeting the case must be dealt with on that footing. “0% 1 
The result is that as the shareholders have not assented to the Ugon 
scheme as approved the orders of the Court, dated February 25, § ears 
March 28, April 7, 9, 20, 29, May 4, 23, 25, and June 20, 1927, “cen 
must be set aside. A meeting of shareholders should be summoned 
to consider the amended scheme; and it seems advisable that the 
scheme as laid before the shareholders should be more detailed 
than before; and should reserve the power to the Court to approve 
modifications. Meanwhile proceedings in the liquidation should 
be confined to the steps necessary for laying the scheme before 
the meeting and reporting thereon to the Court. 





1929 





Lord 
Atkin 


As the terms of the draft deed are in the circumstances 
reopened, it seems unnecessary for the Board -to settle its terms 
where these have been in dispute. But as the matters have been 
argued before them their Lordships think it right to intimate 
that they have no doubt that the proposed mortgage is an 
usufructuary mortgage; and that no further duty of care can 
be imposed upon the mortgagees than arises out of the statutory 
duties imposed upon mortgagees in possession under Section 76 
of the Transfer of Property Act on the one hand, or of the 
ordinary legal duties of managing agents on the other.. They 
cannot see that any advantage is gained by seeking expressly to 
define these. On the question of net profits they express no 
opinion as the parties seem to have been agreed as to how these 
should be calculated. 


Their Lordships consider that- the abortive result of the pro- 
ceedings in the High Court is due in part measure to the failure 
of the appellants to take the objection on which they have 
succeeded. It was suggested at one time tentatively and not 
pressed. In the circumstances they come to the conclusion that 
there should be no costs of the appeal. The appeal should be 
allowed and the orders already mentioned should be set aside. 
Their Lordships will humbly advise His Majesty accordingly. 

è Appeal allowed 

Watkins and Hunter—Solicitors for the appellants. f ° 

Douglas, Grant and Dold—Solicitors for the respondents. 
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FULL BENCH 
Cra. RADHA KRISHNA (Plaintiff) 


eon Versus 


na TEJ SAROOP AND OTHERS (Defendanis)" 

Nov. 15. Limitation Act (IX of 1908), Arts. 66 and 116—Personal remedy against 
ina aise }. mortgagor—When claim not barred by limitation—Suit fled more 
Muxergt, J. than 3 years after mortgage but within 6 years of it—Civil 

Kine, J. Procedure Code, Or. 34, Rr. 4 and 6. 

i A oag Where, in a suit for sale, based on a mortgage and filed more 
than three years after the mortgage but within six years of it, 
plaintiff also prayed that in case the mortgaged property was 
insufficient and any amount remained due to him, he might be 
authorized to apply for preparation of a decree against the person 
and other properties of the principal defendants and thè lower 
courts decided against plaintiff on the ground that the personal 
decree was barred by the 3 years’ rule, beld, that the claim for the 
personal remedy in the present case was not. barred by limitation, 
though this question should have been decided after it had been 
ascertained that the sale proceeds were insufficient. 

Ganesh Lal Pandit v. Khetramoban Mahapaira, 53 I. A. 134==24 
A. L. J. R. 615, Husain Ali Khan v. Hafiz Ali Khan, I. L. R. 3 
All. 600, Ram Din v. Kalka Pershad, 12 I. A. 12, Mdler v. Ranga 
Nath Moultch, I. L. R. 12 Cal. 389, Ram Narain v. Kalka Singh, 
I. L. R. 26 All. 138, Tricomdas Cooverji Bhoja-v. Gopinath Jin 
Thakur, 44 I. A. 65, Shib Dayal v. Meharban, 1. L. R. 45 All. 27, 
Ratnasabapathy Chettiar v. Devasigamony Pillai, 1. L. R. 52 Mad. 
105 and Thakur Jai Indra Bahadur Singh v. Lala Khairati Lal, 
113 I. C. 489 referred to. 

SECOND APPEAL from the decision of the District Judge of 
Moradabad. 
The following Referring Orders were made:— 

Boys, J.—I agree in holding that this case is appropriate for 
consideration by a Full Bench. 

I would only add that I am inclined to think that the ques- 
tion of whether the plaintiff is or may be entitled to have a 
personal decree has been prematurely decided. 

Plaintiff had to proceed, in the first place, against the pro- 
perty. Under Order 34, Rule 4 there is no question of a personal 


decree. 
è A In fact plaintiff has not in so many words asked for a personal 
° decree. He has asked that he “may be authorised to apply for 


the preparation *of a decree against the person and other pro- 
»perties,” if the mortgaged property prove insufficient. 

Even treating this request, however, as a prayer for an im- 
mediate personal decree for a balance, if any, to be ascertained, 
and granting that such a prayer may be desirable to save the 
period of limitation ‘running out, nọ such decre® could be im- 
mediately prepared for the gyent might show that the whole 

*S. A. 2176 of 1927 
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debt was discharged by the sale of the property and no court Civ. 
should -pass unnecessarily a decree that might -well be infruc- “7 
tuous. Treating the request, then, in this case as a prayer for 
a personal decree, it appears to me at least arguable that the Ranna 

` proper course would be to defer passing any order on the prayer Kristina 
until the proceeds of the sale had been found to be insufficient T Š 
and then and ther only would be the time to determine whether a 
the balance is legally recoverable otherwise than out of the pro- 
perty, one consideration governing the answer being whether the 
right to a personal decree was barred by limitation. 

But as in the present case the right of the plaintiff to a personal 
decree -at- any time has in fact been finally determined and the 
question is of far-reaching importance I think for the reasons 
given by my brother that it should be considered by a Full 
Bench. 

PULLAN, J—This second appeal arises from a suit brought by 
a mortgagee on the basis of a mortgage bond dated February 25, 
1921. The suit was instituted on February 12, 1927, and the 
plaintiff claimed relief against the mortgaged property and he 
also prayed that in case the mortgaged property be insufficient 
and any amount remains due to the plaintiff, the plaintiff may 
be authorised to apply for the preparation of a decree against 
the person.and other properties of the principal defendants. The 
courts below have given a decree against the property but they 
have refused a decree for a personal remedy on the ground that 

- thé suit is for this -purpose beyond time. ‘The courts below 
considered that by a recent decision of their Lordships of the 
Privy Council Ganesh Lal v. Khetro Mohan Mahapatra, 53 1. A. 
134, it has been finally ruled that a suit to enforce a personal 
covenant in a mortgage deed is barred by Article 66 of the 
Indian Limitation Act unless it is made within a period of three 
years from the date when ‘the, debt became payable. In appeal 
we have been asked to consider that the interpretation placed 
by. the lower courts on this decision of their Lordships of the 

e Judicial Committee is incorrect. It has been pointed out to us 
that the decision itself appears to be in conflict with previous 
decisions not only of the High Courts in India but also of 
their Lordships of the Judicial Committee. These decisions go 
back to a decision of the Judicial Committee quoted in Ramdin 
v. Kalka Pershad, 12 I. A. 12, and a decision of ¢he Calcutta 
High Court in Miller v. Runganath-Mallick, I. L. R. 12 Cal. 
389, which was based thereon. It has been pointed out to us 
that these rulings have never been helf to be authority for 
the proposition that Article 66 applies to a case of this Rind, ° 
But, on the otheż'hand, it has been generally held that a period 
of six years is allowed for filing a suit to obtain a personal 
decree against’a mortgagor. The general view appears to have 
been that these cases are governed not by Article 66 of the 
Limitation Act but by Article 116. In the Judgment of their 
Lordshi@s of the Judicial Committee in Ganesh Igl v. Khetro 
Mobal Mahapatra no reference is made sto Article 116 and the 
+ suit in that case was brought after more than ten yéars; hence 
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-it is immaterial whether a six-year or a three-year period of 
limitation- applied to the suit. This ruling has already been 
_ considered by a Bench of the Oudh Court in Jai Indra Bahadur 
Singh v. Khairati Lal, 113 I. C., 489, and by a Full Bench of the 
Madras High Court in Ratnasabapathy Chettiar vw, Devasiga- 
mony Pillai, 1. L. R. 52 Mad. 105. Both these courts have, in 
spite of the decision of the Privy Council, found that Article 
116 applies to a case like the present and not Article.66, and the. 
Madras High Court in particular has pointed out that in the 
-case of Ganesh Lal v. Khetro Mohan Mahapatra there must have 
been a reason why Article 116 could not be applied, and the 
view was taken that the observations of their Lordships should 
be regarded as obiter dictum. In my opinion a matter of this 
importance should be referred to a larger Bench. I myself 
would not be prepared to hold that in view of the observations 
of Lord Sumner in the case of Tricomdas Cooverji Bhoja v. 
Gopinath Jin Thakur, 44 I. A. 65 at 69 Article 116 of the 
- Limitation Act cannot apply to the case before us, and in view 
of the apparent conflict between the ruling ‘in that and the 
ruling in’ 53 Indian Appeals I consider that this appeal should 
be referred to a Full Bench. 
ORDER OF THE Court-—With the permission of the Hon’ble 
the Chief Justice, let this case be referred to a Full Bench. 


[The Full Bench expressed the following opinion:—] 

Suraman, A. C. J.—This is a plaintiff’s appeal arising 
out of a suit for sale on the basis of a mortgage deed, 
dated February 25, 1921. ‘The suit was instituted on February 12, 
1927, ie, more than three years after the mortgage but 
within six years of it. In the plaint the plaintiff claimed a 
further relief ` that in case the mortgaged property be 
insufficient and any amount remains due to the plaintif, 
the plaintiff may be authorised to apply for the prepara- 
tion of a decree against the person and other properties of the 
principal defendants. The first court held that the personal 
remedy was barred, as the suit had been brought more than three 
years after the bond and relied on certain remarks in Ganesh 
Lal Pandit v. Khetramohan Mahapatra'. The plaintiff preferred 
an appeal challenging the finding that a personal decree was 
barred. Hè also urged that the lower court should not have 
decided that question at that stage. The learned District Judge 
has repelled both thase contentions holding that the question was 
decided, because the plaintiff himself had asked for a personal 
decree, and that such personal decree was barred by the three 
years’ rule. 

It seems tô me that the proper stage for deciding such a 
point is after the net proceeds of the sale have been found! to be 
insufficient to pay the decretal amount. Order 34, Rule 6 pro- 
vides that where the net proceeds of apy such sale*are found to 
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be insufficient to pay the amount dia to the plaintiff, the court 
may pass a decree for such amount if the balańcè is legally re- 
coverable. The words “found to be” have been newly added in 
this Rule and did not find a place in Section 90 of the Transfer 
of Property Act. Old rulings are to my mind not now appli- 
cable. So Jong as it has not been ascertained that the sale pro- 
ceeds are insufficient, no question for the passing of a personal 
decree really arises. ‘This matter is made clear still further by 
appendix A No. 45 which suggests a form for the plaint in a 
suit for sale and allows the plaintiff to ask for further relief 
that in case the proceeds of the sale are found to be insufficient 
to pay the amount due to the plaintiff, then that liberty be 
reserved to the plaintiff to apply for a decree for the balance. 
Similarly appendix Déform No. 4 relating to a preliminary decree 
for sale shows that a direction that the plaintiff shall be aż liberty 
to apply for a personal decree for the amount’ of the balance 
is to be entered in it. The occasion for applying of course 
comes later on when the proceeds are found to be insufficient. 
It is then that a personal decree can be passed. 

As however the question has been distinctly decided by the 
courts below, it is convenient to dispose of the plea of limitation. 
It cannot be doubted that under the old Limitation Act the 
great preponderance of opinion in all the High Courts had been 
that Article 116 of the Limitation Act applied to suits for re- 
covery of money on a registered document. The earliest Full 
Bench case of this Court was that of Husain Ali Khan v. Hafiz 
Ali Khan’. In the leading case of Ram Din v. Kalka Pershad® 
their Lordships of the Privy Council laid down that Article 132 
of the Limitation Act provided the period of a limitation of 
twelve years as against the mortgaged property, but that period 
did not apply to the personal remedy which the instrument 
carried.. The head-note appears to be slightly misleading as in 
the body of the judgment their Lordships did not lay down that 
the rule of three years applied to registered security also. They 
referred to three years’ rule for simple money demands and 
single bonds etc., and to six years’ rule as regards foreign judg- 
ments and compound registered securities. This’case was follow- 
ed by the Calcutta High Court in Miller v. Ranga Nath Moulick’ 
where it was remarked that a period of six years was applicable 
to the personal remedy on the basis of a registered mortgage dged! 


The applicability of Article 116 to claims under registered 
bonds was accepted by all the High Courts with the exception 
of one solitary case of this Court, Ram Narain ¥. Kalka Singh’. 
The new Limitation Act was passed in 1908 and the legislature 
reproduced the language of Article 116 and of the other relevant 
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ida. It “is; therefore, a fair presumption that the correct- 
ness of the old“viéw was accepted. 

. The weighty pronouncement of their Lodin of the: Privy 
Council in Tricomdas Cooverji Bhoja v. Gopinath. Jin Thakur‘ 


. in which Ram. Narain’s case was expressly ‘disapproved, removed 
_any doubt that there might have existed. Although Article .110 


was-in terms: applicable to suits for arrears of rent, their Lord- 
ships ruled that the document -being a registered one, Article 
116 was the Article to be applied. Since then the view. has 
uniformly: prevailed ‘in the Indian courts that the personal. remedy 
can be enforced on the basis of a registered deed within six years 
under. Article 116. .I may refer to a recent Full Bench case of 


- this Court, Shib Dayal v. Meharban’ at pages 41 to’ 42. 


- The courts below, however, have thought that the ,remarks 
of their Lordships in the case of Ganesh Lal Pandit v. Khetra- 
mohan Mahapatra’ overrule the previous decisions. In that case 
the suit was brought more than ten years after the date of the 
mortgage and it was. immaterial whether the three years’ rule 
or the six years’ rule applied. In their view. the personal: claim 
was barred by time. Furthermore, there is a passage in the 
middle of page 136 which might suggest that the principal mort- 
gage purporting. to have been executed by the lady was not 
executed in compliance with the provisions of the law so as to 
make it binding ` on her, - If there was ‘any.defect of registration 
the three years” rule would at once- become applicable. ‘Their 
Lordships quoted -passages: from the leading case of Ram Din v. 
Kalka Pershad* and also -referred with approval to the Calcutta 
case of. Miller v. Ranga Nath Moulick* and then remarked that 
the. claim for- the enforcement ‘of the personal covenant had 


_ become- barred under. Article 66. As the point did not arise 


directly. in the case and indeed the. question was immaterial, no 
previous authorities appear to. have been cited before thejr _Lord- 
ships. ~- 

. This case hae been considered by a Full Bench of the Madras 
High Court in the case of Ratnasabapathy Chettiar v. Devasiga- 
mony Pillai? and by the Oudh Chief Court in the case of Thakur 
Jai Indra Bahadur Singh v. Lala Khairati Lal’. The learned 
Judges have come to the conclusion that the case of Ganesh Lal 
Pandit cannot be taken to have overruled the previous decisions 
and is not a direct authority for the view, that the claim on 
even a registered document is goyerned by the three years’ rule. 
I fully agree. with the view expressed in these cases. Until there 
is a chear pronouncement of their Lordships of the Privy Council, . 
I cannot hold that the view expressed by the Indian High Courts 
in a long series*of cases has been definitely overruled. The claim 


for the peysonal remedy in the present case is, ¢herefore, not 
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barred by limitation, 9. s 0a u o ag 
Mukerji, J.—I. agree. "tae ae 


Kine, J.—I also agree and have nothing, to add. 

By THE CourT—Our answer: is that the -claim for the 
personal remedy in the present case is not barred ‘by limitation, 
though this question’ need not have been decided at this stage. 


Shiva Prasad Sinha'and S. Zamir Alam for the appellant.’ = 


Kashi Nath Malaviya’ for the respondents. 

[On receipt of the Full Bench opinion, the original Bench, 
consisting of Boys and Young, JJ., delivered the following judg- 
ment:—] 

It is unnecessary to repeat the facts stated in the referring 
order of the Bench that considered this case suitable for con- 
sideration by a Full Bench, or to set out the whole of the views 
of the members of that Full Bench. The facts may be very 
briefly stated for the purposes of this order which will dispose 
of the present appeal. A mortgagee asked for a decree against 

` the mortgaged property. That he has got. He also asked in 

terms of his relief (b) that “in case the mortgaged property 
be insufficient and any amount remains due to the plaintiff, 
the plaintiff may be authorised to apply for the preparation of 
a decree against the person and other properties of the principal 
defendants”. This prayer is most specific. It does not ask 
for an immediate personal decree. It asks that the plaintiff 
may be “authorised to apply” for the preparation of such a 
decree in the future. Both the lower courts have treated this, 
and quite- possibly: the case was argued on that basis, as if it 
was an application for a personal decree. But it is common 
ground that there has not been in fact any application for a 
decree. One of the Judges (myself) referring the case was 
inclined to -doubt whether the decision of the plaintiff’s right 
to a personal decree was not premature. The Full Bench in 
returning their answer has held that the claim for the personal 
remedy in the present case is not barred by limitation “though 
“this question need not have been decided at this stage’. We 
take this to mean that if indeed there was a claim for a 
personal remedy, the lower courts were wrong in holding that 
it was barred by limitation. But they hold that the question 
was one that need not have been decided at this stage. It is 
our duty to give effect to this answer. We hold that the 
prayer asked for in clause (b) of the reliefs was a prayer which 
the court could not be asked to accede tæ It should, therefore, 
have been refused. It was, therefore, rightly refused even 
though it was refused upon a wrong ground. On the other 
hand the Full Bench must be taken to have held that to ask 
for a decision of the actual question of whetlter the mortgagee 
could have a personal decree or not was at the Present stage 
premature. The result is that the relief asked efor in clause (b) 
was rightly refused, and that the question of whether a right 
to a personal decree i is barred by limitation or fot will have 
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to be détermined when, if at all, application is actually made for 
a personal’ decree. How far the decision of the Full Bench 
will govern that’ application must depend upon whether or no 
the existing facts at the date of the application have in any 
way altered or not. The result is that the order wf the. trial 
court that the “claim for the personal decree is dismissed” must 
be set aside, and also the order of the lower appellate court in 
so far as it maintains that portion of the decree of the trial 
court. i 
_ The relief (b) is “dismissed”, and the decrees of the lower 
courts .are modified in so far as they purported to dismiss a 
so-called claim for a personal decree. The parties to this appeal 
will bear their own costs. Costs below will remain as decreed. 
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Abatement— ‘ 
See Pre- -emption 
Civil Procedure Code, Or. 22, 
Rr 4, 9 
See Pre-emption 


When ae not 
arise. 
See Civil Procedure Code, Or. 22, 
Rules 2, 3 and 4 . 
When not caused 
See Civil Procedure Code (V of 
1908), Or. 22, Rules 1—10 | 


* Accounts—Compound interest 
regularly charged—But no objection 
taken by debtor—Could not be re- 
opened. 


Where the accounts were periodi- ` 


cally submitted to the defendant 
who signed them, the accounts 
showed the- advances made, the 
interest ‘charged and the periods 
at which rests were made and the 
defendant. never made any objection 
to the charging’ of the compound 
interest, held, that from the course 
of dealings, an agreement by the 
defendant to pay the compound 
interest charged in the accounts 
which were submitted to and 
accepted by him was fully proved, 
though there may have been no 
express agreement about compound 
interest and the accounts rendered 
could not be re-opened. 


Hima Lat Samu v. LAcHMI 
Prasan NARAIN SINGH 

Acknowledgment— 

See Limitation Act, Secs. 19, 
21 (2) ; 


of 


under a will— 


Adoption—By widow,' 
deceased trustee 
Validity of. 

See Wakf $ ; 

Advėrse possession—As against 
idols—By total stranger or K donor 

See Hindu Law 

Akar—W hat constitutes ° 

See Mohammedan Law 

Alienation by Hindu father— 
Legal necessity. 

See Hindu Law 

ae ar ver ee 
to describe himself as manager. 

See Hindu Law . 
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Amendment of memorandum 
of appeal—- 

See Civil Procedure Code, Or. 41, 
Rr. 1, 4 

Antecedent debt—What Jois 
not constitute 

See Hindu Law Ps 

Appeal—Jurisdiction—Question 


of proprietary title based on posses- 
‘ion of land as khudkasht 


See Sec. 
Expl. 2 


Tenancy Act, 271, 








Right of, not a matter 
of procedure but a substantive right 
—Enforcement of new Act, effect 
of—Agrd Tenancy Act (Il of 
1926), Sec. 271, Expl. Il. 

Plaintiffs, elaming to be expro- 
prietary tenants, sued defendants for 
ejectment under Sec. $8 of the Agra 
Tenancy Act (II of 1901), alleging 
-that the latter were their sub- 
tenants, : The Assistant Collector 
dismissed the suit on the ground 
that the „defendants held as 
khudkashe. Plaintiffs having 
appealed to the District Judge, 
defendants raised objections. The 
District. Judge held that under 
Sec. 271, -Expl. II, Act I of 
1926, a question of proprietary 
right did not include the question 
whether land in the actual posses- 
sion of a proprietor thereof was 
held by such proprietor as his sir or 
khudkasht or as a tenant or sub- 
tenant and therefore the appeal lay 
to the Commissioner and not to 
him. Held, that according to the 
Privy Council ruling in Colonial 
Sugar Refining Co., Ltd, v, Irving, 
[1905] A. C. 369 an appeal should 
be to the court to which 
an appeal lay a the. time the sut 
was filed, 1.e.,°to the court of the 
District Judge. 

An appeal ig a mere continuance 
of the original: proceeding initiated 
by the filing of the plaint, and the 
right to continue Bie proceeding 
by way of an appeal cannot be 
affected by a new Act unless that 
Act expressly makes provision to 
that effect. ° 

Jai Jar Rem v. JANKI 
`» o 
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Arbitration—Arbitrator bound 


by Law of Limitation. 
See Limitation Act, Sec.14 
- Supersession of refer- 
ence to arbitrate. 
See Civil Procedure Code, Sch. n 
T hrustimg arbitfa- 
tor on unwilling party. 
See Civil Procedure Code, Sch. 2, 
R. 5 
: Umpire when entitled 
to arbitrate. 
See Civil Procedure Code, Sch. II, 
para. 9(a) 
Arbitration Act (IX of 1899), 


Sec. 19—Provsions of—Buyers 
and vendors—Contract, terms 
of—Dispute to be referred 


to arbitratson—Abortive arbitration 
—When validity of contract 
unaffected—Suit for damages for 
breach of contract—-When must be 
stayed—U. P. Arbitration Act, in- 
applicability of. 

Where the contract entered into 
between plaintiffs. (buyers) and 
defendants (vendors) for the pur- 


chase of certain goods provided for. 


an arbitration in Caleuttagin the 


event of any dispute arising and - 


differences having arisen, there was 
an attempted arbitration which, 
when examined by court, was 
fourid not ’in law to have been an 


arbitration at all and it was set ` 


. aside, and thereupon the defendants 


nominated their arbitrator the same, 


person who acted for them as an 


PAGE 


arbitrator before; and the plaintiffs, _ 


having failed to get this nomination 
set asıde, instituted a suit at Cawn- 
pore for damages arising out of 
breach of contract, beld, that the 
U. P. Arbitration Act had no 
application to this matter; that the 
mere fact that an abortive arbitra- 
tion took place did not affect 
the validiry of the terms of the 
contract and that therefo® plaint- 
iff'sesuit for damages on the ground 
of a breach of the contract must 
be stayed’ under Sec. 19° of the 
Indian Arbitration Act. 


RixHas Kumar v. Triveni « Co. 


_ Arbitration by court—Award 
—~Appeal—Review—Yus isdiction. 
The Civil Qrocedure Code does 
nowhere contemplate that 4 court 
may give up it®own duties and take 
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Arbitration by Court 
- —(concld.) 


up those of an arbitrator, in a suit 
before ıt. If an officer should 
accept such a position, he should 
act after the case ‘has gone to some 
other court. 

The munsif hearing the suit was 
constituted by the parties an arbi- 
trator but on his decreeing the suit 
ultimately, the defendant appealed 
to the District Judge as well as 
applied for review -of the munsif’s 
judgment on the ground that the 
suit was very vague, that the rights 
of parties had not been made clear, 
that the order was contrary to 
judgment and that the dispute had 
not been decided. On the date 
fixed for hearing of the case, 
plaintiff appeared before the munsif 
and filed objections to defendant’s’ 
application. On return. of the 
record to the munsif after dismissal 
of appeal, he, without giving notice ` 
to the parties, dismussed the applica- 
tion stating that as he was an 
arbitrator, his decision was binding. 
Held, that. inasmuch as theré was 
abundant matter in the application 
to which his attention could validly 
be directed, ıt must be held that the 
Judge did not apply his mind to- 
the application and too Ry: 
dismissed ıt. 


[Practice of officers accent the’ 


position of an arbitrator without 
previous sanction of superior officer - 
deprecated. } 


BAIJNATH v. Duanı Ram 


Arms “Act (IX 1878), 
Sec. 19{f)—Convrction 
Secs. 25, 29 and 30—Provisions bf 
—Accused found possessing arms 
without lcense—Prosecution—Sanc- 
tion for, when not necessary— 
Search by police officer—Legality of 
—Criminal Procedure Code, Sec. 56 
—Provisions of. ` $ 


On being informed, that accused 
was in possession of arms and am- 
munition without license, the Can- 
tonment Magistrate sent informa- 
tion to the Superintendent of Police 
who ordered the local police to 
take up the matter, Thereupon a 
Sub-Inspector recovered from the 
accused a revolver and 16 cartridges 
without license but the Sessions 
Judge acquitted the accused on the 
ground that under Sec® 29 of the 
Arms ‘Act no sanction had been 
obtained from®* the District Magis- , 
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Arms Act (IX of 1878) 
- —(concld.) © - 


trate previous to the prosecution and 


that the Magistrate had not record- 


ed the grounds of his belief when 
ordering the investigation as re- 
quired by-Sec. 25 of the Act. 

Held: 

(1) . that no sanction 
necessary. for starting the prosecu- 
tion. Even if sanction was neces- 
sary, that sanction was duly- ob- 
tained and the fact that witnesses 
were re-summoned and - 
commenced de novo complied with 
the provisions of the law. 

(2) that in the absence of any 
proof to the‘contrary, it must be 
presumed that the Sub-Inspector 
had- full powers to conduct the 
search, Even if he was not in 
charge of the police-station, in view 
of Sec, 56 of the Code, he could 
have been authorized by the officer- 
in-charge to lawfully conduct the 
search, Whether the search was 
legal or illegal, arms having been 
found in possession of the accused, 
no question of the. legality of the 
search could be* raised by him. 

_ (3) that the accùsed was guilty 
of an offence ‘under Sec. 19(f) of 
the Arms Act. 

~Kinic-Emrenor + X. AspUL GHAFUR 


——~— —— See. 29 
—Sanction for 
Necessity of... 

The sanction of District Magis- 
trate to prosecute a person found 
in possession of arms without a 
license at Aligarh was not neces- 
sary. - 

KING- Euveror v. ANGAD 





Attachment of interest in joint 
family property— 


See Civil Procedure Code, Or. ate 
R. 14 


Attestation of document— 

See Evidence Act, Sec. 68 

Award—Decree passéd in 
accordance with, 

See ` Civil 
Sch. 1 

ae ee, by parties—Pur- 
borting to partition property—Not 
inadmissible for want of registration 
—Relinquishment of right ~ of 
redemption—By Hindu father— 
Without legal- necessity and with- 


Procedure - Cade, 


out benefit to fami®—Not binding Ñ 


on his sons. 
An qward does not reqture’ regis- 
tration merely because it is’ signed 
É 


rd 


was , 


the trial. 


brosecution—. 
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Award— (concld.) 


by the parties to the reference and 
purports to partition the property, 
and, therefore, it is admissible in 
evidence. _ 


Where a father gained’ nothing 
by relinquishment of his right of 
redemption he being under no 
personal liability to pay the mort- 
gage money, nor was the redemption 
made for legal necessity or for the 
benefit of the family, held, that 
the relinquishment was without 
consideration and not binding on 
his sons. 


Manca. Persuna v. Basu RAM 
Bail— 


See Criminal Procedure Code, 
Sees 496 
See ‘Criminal Procedure Code, 


Sec. 498 


Bar Councils Act take 38 of 
1926), Sec. 9—Enrolment as ad- 
vocate—Applicant engaged in trade 


393 


927 


—High Court's power to refuse - 


admussion—Recommendation of the 
Bar Council—-Entitled to weight. 


The applicant, who was already 
on the roll of vakils, while actually 
engaged in ‘trade _after having 
suspended his practice, applied to 
be enrolled as an advocate. The 
Bar Council recommended that his 
application be refused but hberty 
be reserved to the applicant to apply 
afresh after ‘disassociating from 
business. 

Held, accepting the recommenda- 
tions of the Bar Council, that the 
High Court has power to refuse 
admission to any person at its 
discretion even if there be rules to 
the contrary, vide proviso to Sec. 9 
of Act 38 of 1926. Held, further, 
that weight should be attached to 
the recommendation of the Bar 
Council which represents the views 
of the legal- profession. 

In Re AN ADVOCATE 


Bar, Council Rules, No. 1— 
Enrolment as advocate of Allahabad 
High Court—Qual:fications—Prac- 


1105 


‘tice in Chief -Court, Benares State, ® 


does not qualify. 


The applicant who wes enrolled as 

a, pleader in the Allahabad District 
Court for the year 1923 agd had 
been practising since then in the 
Courts of the Benares State, “applied 


for enrolment as an advocate of the 


, 
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Bar Council Rules— (concld.) Building—Material alterations. 
Allahabad High Court on the See - Municipalities Act, Sec. 
ground that the Benares State Chief 307 (b) t « 20 
Court was almost equivalent to a Made on land of another 
“High Court”. The Bar Council —Whether pass to the real owner 
raised an objection to enrolment —Right of trespasser to remove 
and urged that the Chief Court of materials, 
Benares State was not a “High The general rule of English law 
Court” and the applicant could not that whatever 1s affixed -or built 
be treated as having practised in on the- soil becomes a part of it, 
any High Court and was conse- and is subjected to the same rights 
quently not entitled to enrolment. of property as the soil itself, does 
Held, upholding the objection raised not apply to India. ~ Where the 
by the Bar Council, that the appli- Government entered upon the ap- 
cant, having not practised in any pellant’s land without publishing 
Court subordinate to the Allahabad the necessary declaration under the 
High Court, nor having undergone . Land Acquisition Act and - built 
the requisite training was not +| apon the said land and the declara- 
entitled to enrolment. : tion under the Act was published’ . 
In Re AN ADVOCATE 1195 et mh ae ag r . 
> pellant could only ‘claim the value 
ry ae NE a bey Assam of his land and was not entitled to 
Bn EES 3 claim the value of buildings on 
See Criminal Procedure Code, the ground that they had been 
Sec. 476 ; 55 | built upon his land without his 
Bengal Regulation (IX of consent and must be treated as 
1825), Sec. 2—Interpretation and being his property at the date of 
implication of—Dhardhura, ‘exist- the publication of the declaration. = + 
ence of-——-Whether applicable to case VALLABHDAS NARĀNJI, KHOT OF 
where new channel -cnt by river ~ KANJUR v. Tue DEVELOPMENT 
—Burden of  proof—Pleadıngs OFFICER, BANDRA 707 
a E allege all inci- Bundelkhand Land Alienation -~ 
There is no charm in the term P Act (Local, IT of 1903)—Re- 
tihardhora: and the. mere alleg ~ trospective effect of—Secs. 9 and 10 _ 
tion of the existence of the custom i hss tad of pe Ans inapplicable |. 
of ‘dhardhura’ cannot. necessarily —Agricaitural tribe—Morigage by 
micah that the cistom. applies #666 one member in favour of another 
to confiscate what was, the day a ie oe a 
— W hen 
= ae a tal si another ennor pe yee Frocedare 
1 ‘ode, Sec. 105 and Sec. I58— 
wee a eh tromi Remand order by sübordimate court 
rights of the parties, shall connie Be Couris p vise to interfere- ia 
to do so, in spite of the Regulation la ecree f ie d forec: osure—W hen 
H of 1825.- Such an immemorial plaintif entitled tox vs 
custom may be one applicable even Four months after a mortgage 
to'a case of a sudden change in for conditional sale had been exe- 
the course of the river. Such a | cuted, Government issued a noti- ` 
custom which has a very far-reach- | fication declaring the tribe to which - 
ing consequence must be “established parties to the mortgage belonged to 
by clear and cogent evidence and all - be an agricultural tribe for purposes 
the incidents of the custog must be of-the Act. Later on plaintiff’s suit 
pleaded and will have to be proved” for foreclosure was dismissed. by 
by the plaintiff. the trial-court.on the ground that 
BADRUDDIN V. Sey Ram ' 380 pader ne 10 of the tal i 
- Land Alienation Act (Loc i. 
Spamer of Seuthed Taria Act 7 of 1903) the condition of condi-. 
(1900), Sec. 18 - aa 6 tional sale being eliminated, there 
yon . remained no mortgag® On appeal, 
Birt jajm@ni rights— eed ° the District Judge, holding that 
See Specific Relief Act (I of _@|| plaintiff coui not sue on the mort-. 
1877), Sec. 54, Cl. (e) 754 


gage as ıt ‘stood. by reason of 


`~ 


AL. J.R. 





Bundelkhand Land Alienation 
Act— (concld.) 


Sec. 10, remanded the case to the 
trial court in order that the latter 
might proceed under Sec. 9(3). 
The case having been referred to 
the Collector, he refused to take 
action under Sec. 9 on the ground 
that it did not apply, the mortgagor 
not being a member of an agricul- 
tural tribe at the date of the mort- 
gage. This view was upheld by the 
Board of Revenue. Thereupon the 
trial court granted a decree for sale 
to the plaintiff. On appeal the 
District Judge held that as Sec. 
16(1) prevented a decree for 
sale being operative, no such decree 
should have been passed. In the 
present appeal, plaintiff demanded 
a remedy by sale of the mortgaged 
property. 

Held: (1) “that “the Collector’s 
order was wrong even though up- 
held by the Board. The Act was 
designed to have retrospective effect; 

(2) that Sec. 9 could not apply 
to a case of a° mortgage by one 
member ‘of an agricultural tribe in 
favour ‘of another; E 

(3) that plaintiff could not get 
a decree for sale in view of Sec. 
67 (a) of the Transfer of Pro- 
perty Act. The District Judge’s 
remand order could not be inter- 
preted to mean that he held the 
mortgage to be enforceable only as 
a simple mortgages 

(4) that Sec. 10° also did not 
apply; 

(5) that this Court, under its 
inherent, powers to prevent an ob- 
vious * injustice, could refuse to be 
bound by a finding in a remand 
order by a subordinate court, even 
though neither party . could ques- 
tion it; and 
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(6) that the plaintiff was entitled 


to a decree for foreclosure in the 
ordinary form. 

KALIKA PRASAD v. 
PRASAD 


AJUDHIA 





’ - When right 
of pre-emption not lost. ; 
See Pre-cmption Act, 
Sub-cl. (1) . 
Burden of proof—Allégations 
of fraud by plaintif. ” 


See Limitation Act, Sec. 18 
mAs to-whe- 


Sec. 4, 


‘the particular item: joint—Suit 
for partition of joint. pebperty. 

See Hindu Law oe 

° 


‘448 


Burden of proof—(concid.) 


~- Dhardhura— 
Existence of custom—Plamtsiff must 
allege all sncidents of. 


See Bengal Regulation, Sec. 2 


Misconduct 
of Ry. Co?s servants—Loss in 
weight of consignment. 





* See Railway 





Right to 
pre-empt—Person up—By 
adverse possession. 

See Limitation Ach Arts, 142 and 
144 

cease cen by 
lambardar for arrears of revenue. 

See Tenancy Act, Sec. 159 


ill — 
Duty of propounder to remove 
suspicion. 


See Will 


setting 


Canal and Drainage Act 
(Nerthern India) VIII of 1873, 
Secs. 20, 21 and 70—Interference 
with water-course flowmg for thirty 
years—Penalty for. + 


The law applicable to the case 
of a person interfering with a 
water-course will vary with the 
circumstances of every case. 

Where applicants were found to 
have stopped a water-course which 
had been flowing through their field 
for thirty years, held, that the 
court was entitled to draw a pre- 
sumption that the water-course was 
started by agreement between the 
parties or under the provisions of 
the Canal and Drainage Act 
(Northern India) No. VIII of 1873 
and that, therefore, it could not 
be interfered with by any person 
without rendering himself liable to 
the penal clauses of the statute. 


GANGA SAHAI v. Krnc-EMPEROR 


‘Case dectded’— —Meaning of. 


See Civil Procedure Code,” 
Sec. 115 ,° 

Causes of actiog— . 

See Civil Procedure Code, Or. 22, 
R9 > poda 

e 

Certification by decree: 

holder— 


See avi Procedure CnosOe 21, 
R. 2(1) 
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137 


463 


918 


492 
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Pace Charitable and Religious PAGE 
Charitable and Religious ie Trust Act—(contd.) ` 
Trusts Act (XIV of 1920), : : A 
Sec, 5—Order passed by District pa bara ae bythe defend 
Judge’ on petition against trustee Held, (per NIAMATULLAM, J.) 
to render accounts—Effect of— —That the Act nowhere provides 
Scope and interpretation of the expressly or impliedly that the 
Act—Subsequent suit for declara- order of the District Judge passed 
fon that property not held in under Sec. 5 is conclusive and can- 
trust created for public purposes not be challenged in a regular suit 
of a charitable or religious nature before a court of competent juris- 


—~Maintainability of. 3 diction and in view of the sum- 

The appellant, who was the mary character of the proceedings 
plaintiff in the court below, was under the Act it is not conceivable : 
called upon, at the instance of the that the legislature should have in- 
defendants in the’-suit, to furnish tended to* give conclusive effect to 
an account of certain properties the order passed by the District 
which were described in the peti- Judge; that the suit was maintain- i 
tion before the District Judge, under able and rightly tried out, and on 
Sec. 3 of the Charitable and Reli- the merits the finding of the court 
gious Trusts Act (XIV of 1920), below that the -property in dispute 
as constituting a-trust of a charis is not held by the plaintıff-ap- < 
table and religious nature for pellant im private ownership and 
public purposes. The plantif that it is property belonging to the 
appeared in answer to the notice ` math of, which plamtiff-appallant 
issued by the District Judge and is the mahant is correct. 
denied the existence of the trust. [MUKERJI, J., while agreeing, on 
An adjournment -was allowed but ~ the merits, as to the finding that 
the plaintiff did not give an under- - | the plainuff had failed to prove 
taking to -institute a suit within the case set up by him, expressed 
three months under Sub-section 3 -| the view, without deciding the ques- 
of Sec. 5 of Act XIV of 1920. tion of limitation, that the mainten- 

The District Judge tried the ap- : ance of a suit so as to nullify the. ~% 
plication on, the merits and passed effect of Sec. 6 of Act XIV of 1920 

an order on August 31, 1925, de- was not permissible.] 

claring the property in dispute to $ ManapEo Buarrut ve MAHA- 

be held in trust of a charitable and peo Rar alias Moo. BHARTHI 653 


religious nature existing for public 
purposes and that_the, plainuff was 
bound to render accounts. There- 
upon on September 29, 1925, the 


—_—_—___ Bee. 7 
—-Application by trustee—Order 
by District Judge—Amounting to 
mere error of judgment—Revision 
—lInterference by High Court®-« 
Civil Procedure Code, Sec. 115— 
"Case decided”, meaning of. 


which the appeal has arisen, on the - 
allegation that the property was the 
personal property of his spiritual 


ancestors through whom he inherit- The words “a case decided by a - 
ed, and of himself, and that no court” mean “a matter which has 
trust was created for public pur- been disposed of effectually by 
poses of a chaftable or religious . | the court and not merely for the 
nature governed by Act XIV of tıme being”. 
1920. A When ‘a trustee makes an applica- 
The defence was that the suit tion to the District Judge to obtain + 
was ngt maintainable and that the -| his opinion or advice, a ‘case’ is 
Property appertained to a math presented before the District Judge 
and was of a character to Which for his ‘decision’. ` - 
Act XIV of 1920 applied. . The A Mohammedan made a “wage of 
trial coutt ruled tir the suit “his property, which was subject to 
was not barred by the order of heavy encumbrances, for benefit of 
the District Judge, but held on ©.” | his descendants. Later on, -the. 
the merits that. the trust set up mutawall: (dedicator’s daughter) - 
by the defendants was established succeeded in obtaining th® District 
and the suit was®dismissed accord- `~ | | Judges p®rmission to sell a portion 
ingly. ag the property. t© A for. Rs.13,500, - 
_ On appeal ‘the plea in x bar of the . As a matter of precaution, at A’s ® 


` 


he Je R 


Charitable -and Religious 
Trust Act—(concld.) ~~ 


request, the District Judge issued a 
notification inviting persons in- 
terested in the proposed sale to file 
objections, if "any, before the court. 
On the date fixed for the purpose, 
the District Judge, in the presence 
of A and the mutawalli’s counsel, 
accepted an offer of Rs.16,000 made 
by applicant. The-same day, after 
applicant had left, A applied offer- 
ing Rs.16,000- and this offer was 
accepted by an order of the Dıs- 
trict Judge. An offer of Rs.18,000 
made five days later by applicant 
was, however, rejected on the 
ground’ that there was a “sort of 
agreement” between the, mutawalli 
and A. 


Held, that a revision lay from the 
order of the District Judge, that 
the District Judge’s advice to the 
mutawalli was not sound but as he 
did not exercise his jurisdiction ille- 
gally or with material irregularity, 
the High Court could not correct 
in revision “a mere error of judg- 
ment. Even if it was a case in 
which the -High Court could 
interfere under the law, it was not 


bound to do so unless it. thought 


that it ought to interfere. 


MOHAMMAD’ ABDUL 
Kuan v. RapHa KisHun _ 


Civil Procedure Code (Act 
V of 1908), Sec. 11—Partition 
sust—Parties m subsequent ` suit 
arrayed as co-defendants m pre- 
vious litigatiron——Decree—Efect- of. 


Wanip 


The decree passed in a partition 
suit, ine Which for the purpose of 
giving relief to the plaintiff, if a 
question has to be -decided as be- 
- tween the different parties whether 
they are arrayed as plaintiffs or 
defendants, must be 
all the parties. 

Ejaz AHMAD v. SAGHIR Bano 


neem SCC, E 
—Previous litigatrons—Bar of res 
judicata—When not created by— 
Sust for déclaration that platmtzffs 
were in proprietary and adverse 
possession—Previous  suit—Frmding 
on issue not necessary for decision 
—Wheiher operates as res judicata. 


Any issue decided by a court in 
favour of the plaintiff whose suit is 
ultimately. dismi@ed on another 
ground, canhot operate as rê 
judicata as against the defefidant in 


p 


binding on- 
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—(contd.) 
a subsequent sut. A finding can- 
not be conclusive against a party 
if the decree was not passed upon 
it but was made in spite of ıt. 
ABHEY RaM v. JHANDA 1100 


Sec. 11 
—Res judicata—Second sumt for 
redemption—Fnst suit dismissed for 
failure to pay amount decreed— 
Matters decided in previous sust— 
When cannot be re-opened—Mort- 
gage, integrity of, when broken— 
Effect of, on plaint:ff’s claim for 
redemption. . 

Two mortgages were executed on 
June 22, 1864. In one, which was 
by conditional sale, the property 
mortgaged related to five villages 
and the usufruct was to be equi- 
valent to interest on the money se- 
cured. The second deed operated 
as a further charge. In 1877 fore- 
closure proceedings were taken by 
mortgagees which proved abortive. 
In 1880 a partition took place be- 
tween the mortgagees of 2 out of 
the 5 villages, to which defendants 
were parties. Mortgagees claimed 
to be absolute owners of shares in 
the two villages and this point was 
decided against © defendants. In 
1892 plaintiffs (mortgagors) sued 
for redemption of the five villages, 
and after the matter had come 
up to the High Court, it was held 
that they could not redeem the 
two villages relating to partition 
proceedings. On remand the Sub- 
ordinate Judge allowed redemp- 
tion of: three villages for a sum 
arrived at by taking proportionate 
value of these villages but no in- 
terest was allowed on money ad- 
vanced under second deed. As a 
result of the withdrawal of an 
appeal by plaintiffs, mortgagee’s 
cross-obyection impugnin, the 
Judge’s decision was ejected. Ulti- 
mately plaintiffs’ suit was dismiss- 
ed for non-payment of the de- 
creed money.® In 1924 plaintiffs 
sued again for redemption of the 
three villages. 

Held: (1) 
entitled to sue for redemption not- 
withstanding their failure to re 
deem under the decree of the pre- 
vious suit; 

(2) that- any matter arising in 
the earlier suit which wag decided 
could not bg, re-opened in the pre- 


sent suit; - ee 


that plaintiffs were- 
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—(contd.) 


(3) that the integrity of the 


mortgage had been broken and. 


therefore plaintiffs were entitled 
to claim redemption of the three 
villages for a proportionate amount 
of what would be required to re- 
deem the five; and 


(4) that the mortgagees could 
not be decreed any sum by way of 
interest, 


RAGHUNATH SINGH v. 
Pratap SINGH 


Sec, 1 
—Usufructuary mortgage—Mort- 
gaged property leased by mortgagee 
to mortgagor—Sust for redemption, 
possession of parts of mortgaged 
property claimed—Subsequent suit 
for contribution for part owned 
by other party—Not barred by res 
judicata—Civil Procedure Code, 
Or. 2, R. 2—Redemption and 
contribution, different causes of ac- 
tion—Transfer of Property Act, 
Sec. 82—-Rateable contribution, 
charge on mortgaged. property—Neot 
enforcrble against person. 


A mortgaged villages R, I and H 
with possession- for a consideration, 
the usufruct to be appropriated by 
mortgagee in lieu of interest. On 
the same date mortgagee leased the 
mortgaged villages to A at an 
annual rent. Rent having fallen in 
arrears, B, to whom it was assign- 
ed by mortgagee, obtained a decree 
in respect thereof and in execution 
of the decree village R was sold to 
C who subsequently transferred his 
rights to D (son of mortgagee). 
-After A’s death, his heirs sued for 
redemption of villages I and H on 
the allesation that village R had 
been acquired by mortgagee in his 
son’s name who was a benamidar 
and that the integrity of the mort- 
gage having been broken, redemption 
of part was permissible. D and his 
father were impleaded as defendants. 
It was held that D was %he real 
purehaser and that redemption 
piecemeal was not permissible. 
Accordingly a decree was passed 
directing plaintiffs to pay the prin- 
cipal amount of thé original mort- 
gage and declaring that on pay- 
ment of that unt plaintiffs 
would be entitled to possession of 
villages I and H. Later on plain- 
tiffs sold villages I and H Jeaving 
the entire censideration with vendees 
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—(contd.) 


who deposited the same for satis- 
faction of the redemption decree. 
These vendees were joined as ‘co~ 
plaintiffs in the redemptio€ suit 
subsequent to the sales. By virtue 
of a final decree, vendees eventually 
obtained possession of the two vil- 
lages. The present suit was filed 
by the heirs of A for contribution 
and interest at 12 per cent -per 
annum. The defendants included 
the heirs of the original mortgagee 
and D. è 


Held, that the suit was not barred 
by res judicata or by Or. 2, R. Z 
of the Civil Procedure Code, as 
the causes of action for the redemp- 
tion suit and the subsequent suit 
for contribution were different, and 
the plaintiffs were entitled to claim 
contribution by sale of village R. 

Held, further, that rateable 
contribution is a charge on pro- 
perty mortgaged and cannot be 
enforced as a personal decree. 


Sasix Husain 
Gaus 


v.  FIRASAT 





— secs. 30 
and 32 and Or. 16, Rules 10 and 
12, provisions of, mterpretation of 
—Order under R. 12, imposing 
fine on witness fatling to attend 
in obedience of summons—When 
can be passed—"Such a person”, 
meaning of the expression used in 
R. 
rule of. $ . 


An order under Or. 16, R. 12 
can be passed only (1) if a pro- 
clamation has been issued under 
Cl. (2) of R. 10, or (2) if mm 
proclamation has been issued, either 
a warrant has been issued for the 
arrest of the witness or an order of 
attachment of his property has been 
passed, or (3) if a proclamation as 
well as a warrant has been issued or 
an order for attachment of the pro- 
perty of the witness has been passed. 
If neither of these conditions are 
satisfied the court has no jurisdic- 
tion to impose fine under R. 12, 

The words “such a person” in R. 
12 have reference to the person to 
whom proclamation has been issued 
under Cl. (2) of R. 10, or against 
whom proceedings have been taken 
under Cl. (3) of R. 10 and who 
does not appear, or ow appearance 
fails te satisfy the court that he 
had lawful exause for disobeying the 


: X ~ 


12—Interpretation of statute, 
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—(conid.) 


summons of the court. Fine can 
be imposed only on a person who is 
required to atend the Court to 
give evidence in connection with 
a case and. who does not appear in 
obedience to the summons of the 


* Court, and not on a person who 


after his failure to attend on the 
date for which he was summoned, is 
not required to give evidence or 
produce a document and has ‘not 
been called upon to appear on a sub- 
sequent date. 

It is a well settled rule of inter- 
pretation that where a question 
arises as to the construction of the 
particular provisions of a statute 


the proper course is, in the first” 


instance, “to examine the language 
of the Act and ask what is its 
natural meaning”. If the meaning 
is plain, it is not permissible to give 
a go-by to.that meaning simply 
on the ground that that meaning 
would lead to undesirable results 
and it is not within the province of 
a judge to disregard or to go out- 
side the letter of the enactment 
according to its true construction. 

Hirpey NARAIN, MUBHTAR v. 
Krnc-EMPEROR 

ar Saree seme Te 47 
Execution: of decree-—Sale in exe- 
cution—Suit by legal representative 
of deceased yudgment-debtor for 
recovery of possesston—Suit barred 
by Sec. 47. . 

The legal representative of a de- 
ceased judgment-debtor, when she 
is asserting that a certain property is 
her owm froperty and no part of 
the assets of the deceased in her 
hand, is raising an objection relating 
to the execution, discharge and satis- 
faction of the decree within the 
meaning of Sec. 47 of the Civil Pro- 
cedure Code and the question is 
between the representatives of the 
parties. 

Imriaz Bust v. Kasia BmI 


re S00, 47 
—Scope and- interpretation of— 
Execution, discharge or satisfaction 
of decree—Dispute between con- 
tending judgment-debtors—Appeal. 

AR mortgaged some houses in 
favour of a banking corporation for 
Rs.600. The mortgagee assigned 
the mortgage to gne S. Later on 
AR sold one of the houses to AA 
for Rs.1,100 out of whiche Rs.601 


"165 , ` 
we x 
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Civil Procedure Code 
—(contd.) 
were left with vendee for payment 
of mortgage debt in part, which 
payment was never made. S having 
died, his heirs, SB and others, sued 
AR, AA and others, on the first 
mortgage and eventually obtained 
a final decree. On decree-holder’s 
application the munsif passed an 
order, behind the back of AR, that 
the house purchased by AA be sold 
the decree. 
Shortly after, on AR’s protest the 
munsif directed that the said order 
could be availed of by AA on condis 
tion that he paid Rs.601 to decree- 
holder in satisfaction of the mort- 
gage. An appeal by AA was dis- 
missed by the lower appellate court 
on the, ground that no appeal lay. 

Held, that the munsif’s order was 
not one under Sec. 47 of the Civil 
Procedure Code, and, therefore, no 
appeal lay to the lower appellate 
court, and it would be straining the 
language of Sec. 47 of the Civil 
Procedure Code to hold that a 
dispute of the description between 
the two sets of contending judg- 
ment-debtors would fall within 
the purview of Sec. 47. 

Per NIAMATULLAH, J.—The word 
“between” used in Sec. 47 does not 
imply that such parties should have 
been arrayed as plaintiff and defend- 
ant. If the scope of Sec. 47 is 
narrowed down only to cases in 
which questions relating to execu- 
tion, discharge or satisfaction of the 
decree arise between the decree- 
holder and the judgment-debtor, the 
very object underlying that Section 
may be frustrated. 


ABDUL Aziz alias BAQRIDAN vV. 
Asput Ramm and SHAHIDAN 
Brst fi 

pe ee: . 560: 
Cl. (k)—Exemption from® attach- 
ment, 


See Provident Funds Act, Secs. 2, 
3(1), and Rifle 10 


See. 66 
—Effect of—Real owner entering 
into and remaining in possession 
for over 12 years—Swbsequent dise 
possession by certified purchaser— 
Suit not barred. 


Where in an execution sale the 
certified purchaser is a benamidar 
but the real owner enf rs into 
possession of the purchased property 
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v. MuraMmap 
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and remains-in possession for over 
twelve years and is then dispossessed 
by the certified purchaser ‘anid there- 
upon brings a suit for recovery of 
possession against the latter, such a 
suit is not barred by Sec, 66 of the 
Code of Civil Procedure because the' 
plaintiff need only rely upon the 
title acquired by his twelve years’ 
possession and need not seek to 
establish - the original benami 
character, ofthe purchase. 

The- effect of Sec. 66 is not to 
make benami transactions: ilegal 
but only to prohibit for reasons - 
of public policy a suit against a 
certified purchaser or his transferees 
on the grounds specified in the 
sections and if the real owner does 
enter into possession, the’ section 
does not enable the certified pur-- 
chaser to sue for- possession. 

MUHAMMAD ABDUL Jara KHAN 


KHAN ©oa‘ oe . 

See, 92 
—Religious,inststution—Head of the 
institution worshipped as 
nation of God—Properties of the 
institution—Trast properties—Suit 
by followers maintasmable—Nature 
of scheme to be settled. 

In 1804 a Hindu religious re- 
former, named Swami Narain, 
formed in the Bombay presidency 
a new religious sect named after his 
own name. It consisted of men 
who had renounced ‘the world and 
of widows of such men and of lay 
followers. He built two temples 
and a monastery, a theological and 
Sanskrit school and other residential 
buildings. The founder was wor- 
shipped as an incarnation of the 
god Krishna and the successors of 
the founder known as acharyas are 
similarly worshipped and are precep- 
tors of the sect and heads of its 
spiritual and temvoral affairs. The 
institution became possessed ®of con- 
siderable wealth. On a suit having 
been instituted under Sec. 92 of the 
Civil Procedure Code by forty 
members of the sect for the settle- 
ment of a scheme for the manage- 
ment of the property of the institu~ 
tion, the Acharya chimed that he 
Was, as representative of the god, 
owner of the Pypperty of the insti- 
tution. The High Court helg thar 
the Acharya deld the property upon 
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trust for the maintenance of the- 


temple and a suit under gec. 92 
was maintainable and settled a 
scheme. Held, that a'scheme under 
Sec. 92 should not in any way 
interfere with the institution as a 
spirıtual institution or with the 
duties of the adherents thereof, 
whether ritual, ceremonial or 
ethical, nor should it modify in 
any degree the worship paid by 
the members of the sect to the 
occupant of the gaddi. Held, 
further, that the Acharya having 
assumed position of an absolute 
owner, the court had acted rightly 
in settling a scheme under Sec. 92 
of the Code and the scheme so 
settled was unexceptionable. 

Sriati Prasapjr BIHARI LALJI 
v. Barot Laxmmas DuNGERBAI 


—— Ser. 92 
—Suit for removal of trustee— 
Public religious charitable trust— 
Hereditary —trustee—Pett- in- 
accuracies in accounts without 
dishonesty—When removal should 
not be ordered. 

The main principle on which the 
High Court should exercise its 
jurisdiction. to remove a trustee is 
the welfare cf the beneficiaries and 
of the trust estate, namely, in cases 


of positive misconduct or where the - 


acts or omissions are such as to 
endanger the trust.property or to 
show a want of honesty, or a want 
of proper capacity to execute the 
duties, or a want of reasonable 
fidelity, A hereditary trustee 
should not be removed merely for 
inaccuracy im accounts or petty 
neglect of duty. 

Where a number of most res- 
pectable and independent witnesses 
testified to defendant’s good charac- 
ter and good management of the 
trust property and it was a fact 
that the defendant had doubled 
the income of the trust by collect- 
ing about 95 per cent of the gross 


rental demand for a period of | 


twelve years, and the statement of 
expenditure was also correct, but 
the accounts of the trust had been 
kept in an unsatisfactory manner, 
the defendant having mixed up his 
own accounts with trust accounts in 
a most objectionable Manner and 
received’ petty miscellaneous items 
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held, that the defendant -was not 


positively dishonest and therefore. 


should not be removed from his 
office of trusteeship of a public, 
religious and charitable trust. 

BALMAKUND Vv. Nanak CHAND 

e. 96— 
Parties agreeing to abide by courts 
decision—Finality of decision—No 
appeal—Court Fees Act (VII of 
1870), Sec. 12—Deficiency in 
court-fee paid im court below dis- 
covered in High Court—How to 
enforce payment. 


Where the parties agreed that 
the munsif before whom the suit 
was, should decide the case after 
hearing certain documentary evi- 
dence and making an inspection of 
the locality, but on the case being 
decided by the munsif, defendant 
filed an appeal before the District 
Judge, beld; that the parties had 
constituted the munsif an arbitrator 
and no appeal lay from what was 
virtually an order. 

Where it was discovered in second 
apoeal that the plaintiff-respondent 
had not paid sufficient court-fee in 
the court below and although he 
had been called upon to make good 
the deficiency, he had not done it, 
held, that one of the ways that 
was open to the court of enforcing 
payment was not to hear the counsel 
for the respondent in segond appeal. 

BAIJNATH v. DHANI Ram 


SC. 99— 
Provisions of—Defect of multifa- 
riousness-e-Puterference by appellate 
court—Joint family business— 
Partnership not dissolved with 
death of managing member—Debts 
contracted for the busmess— 
Minor member—Liability of, ques- 
tion of. PSS 

A joint family can be a partner 
in a business firm and the partner- 
ship does not dissolve with the death 
of the mana-ing member of the 
family. 

Under Sec. 99 of the 'Civil 
Procedure Code an appellate court 
-~ cannot interfere on the ground of 
` multifariousness unless the defect 
has affected the merits of the case 
or-the jurisdiction. of thé court. 

Plaintiff’s grandfather SL and his 
uncle KD, who €ormed a joint 
Hindu family, Started in 18§0 two 
family, firms, SLGC and .KDRB, 
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which flourished for a large number 
of years. Considerable property 
was acquired out of the main firm 
SLGC and other shops were 
financed: by it and their profits 
were shown as the profits of the 
main firm. Plaintiff admitted that 
he and his grandfather were lable 
for the debts of the firm SLGC. 
Firm KDRB was closed in 1915 and 
a balance of the amount due to 
the main firm was struck in the 
account books of the latter firm. 
On the same date a new firm 
KDGS was started by KD with the 
knowledge and conséht of plaintiff’s 
natural guardian and grandfather 
who died in 1916, plaintiff then 
being a minor. The account books 
ofthe new firm were not forth- 
coming but it was found that 
plaintiff and KD formed members 
of a joint family. Held, that 
KDGS was a mere offshoot of the 
family business styled as SLGC and 
therefore plaintiff’s liability for the 
debts of both these firms was on 
the same footing as the liability of 
a minor member of a joint Hindu 
family for the obligations of an 
ancestral family business. For debts 
contracted for the purpose of such 
business, not only the property 
of the- firm but the joint family 
property of the firm would be 
liable. Plaintiff, however, cannot 
be liable personally for these debts 
nor can any self-acquired property 
of his be liable. 

Gauri SHANKAR Vv, KesHas Dro 


—_—————————See. 109 (ce) 
Application for leave to appeal 
to Privy Council—When should not 
be allowed—Pormt recently decided 
—Sacrifice of cows-—Declaration 
with certain safe-guards. 


Plaintiff’s suit for a declaration 
that he had a certain right with 
respect to they sacrifice of cows 
owned by him in.a certain village 
failed in the first court but the 
High* Court granted a declaration 
certain safeguards. In 
defendant’s applicatione made sub-e 
sequently, for leave to appeal to 
His Mayesty in Council, the valua- 
tion of the suit eng below 
Rs.10,000, it was contended that 
the suit did not involve any claim 
to any legal character or any right 
as to any property, and was” not 
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maintainable. Held, that Sec. 42 See, 115 
of the Specific Relief Act was no —Deciding case within gmeaning 
bar to the maintenance of the suit of—Revision, when lies. 
and that the point raised having Civil Procedure Code, Sch. 2 
been decided by the judgment ‘of Pass ai RSE py rie ieee 
ther Lordships in Manzur Hasan 
v. Mahmud Zaman, 52 I. A. 61 N 115 
(P.'C.), it would be unnecessary to — Jurisdiction, material irregularity 
send up this case to the Privy in exercise of. 
Council for a- fresh decision on - See Civil Procedure Code, Or. 33, 
the same point. R. 5, CL (d) Š 
? 

Ram Kumar SINGH v. MUHAM- r 5 Sec. 115 

MAD ŠALIM 241 | —Revision, when lies. 


ee, 115 
—Case decided’, meaning of. 


See Charitable and Religious 
Trusts Act, Sec. 7 .. ite os 


See, 115 
—'Case ‘ decided’—Meaning of 
Arbitration proceedings—Super- 
session order during pendency of. 


The word -‘case’ does not neces- 
sarily mean ‘suit? but can mean a 
proceeding. If any proceeding in a 
suit has terminated, it is certainly a 
case decided within the meaning of 
Sec. 115 although the suit itself has 
not been finally disposed of. 

There is an inherent jurisdiction 
in a court to intervene and super- 
sede the arbitration if the case fell 
under Sec. 151 but this jurisdic- 
tion should be cautiously and spar- 
ingly exercised and. only when it 
is obvious that the ends of justice 
urgently require the court’s inter- 
vention or that without such inter- 
vention there would be an abuse 
of the -process of the court. 

Where on an application by de- 
fendants 1 and 2 for a supersession 
of a reference to arbitration which 
was pendingg the Munsif, after 
taking evidence and having come 
to the conclusion that it was not 
proved that the umpires was re- 
lated to the plaintiff but consider- 
ing* that the defendants might very 
well apprehend that the umpire 
would not treat them fairly, super- 
seded éhe referenceeand fixed a date 
for disposal of the suit, beld, that 
the order superseding the reference 
amounted to an oder deciding a 
case and as no appeal lay from it, it 


‘was open to @evision. 


BHOLA Naru v. RaGHUNATH 
MITHAN LAL 


all 
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See Criminal Procedure Code, as 
amended in 1923, Sec. 476 

er. 115, 
Or. 21, R. 89, and R. 92, .Sub- 
rule 2—Application for setting astde 
sale—Notice of application—Dis- 
missal of, on ground that two pur- 
chasers not impleaded—Revision— 
Interference by High Court—Civil 
Procedure Code, Sec. 115. 

In execution of a simple money 
decree against the applicant, his 
“property was sold in three lots on 
March 10, 1927. Lot No. 1 was 
purchased by SB, lot No. 2 by BB 
on behalf of one KB who was the 
brother of BB’s master, KN and 
lot No. 3 by SM for himself and 
one MR. On April 2, 1927 the 
judgment-debtor applied, under 
Or, 21, R. 83, for ‘setting aside 
of the sale stating that he had de- 
posited the decretal amount | and 
the 5% on the purchase money. 
As the purchasers mentioned in 
the application were SB, KN and 
SM, exception was taken to it *on 
the ground that KB and MR had 
not been impleaded. Thereupon the 
judgment-debtor applied, more than 
30 days after the sale, for „issuing 
of notices to those purchasers also. 
The munsif disallowed the appli- 
cation and the District Judge dis- 
missed an appeal- The applicant 
having applied in revision, Aeld, 
that Or. 21, R. 92, Sub-Rule 2 
indicates that the duty of giving 
notice should -rest on the court or 
its officials, and that there is noth- 
ing to indicate that the judgment- 
debtor or the applicant for ‘the set- 
ting aside of sale should trace out 
who are the parties affected by his 
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application and oa ap parties ~~ 


to ity Aeld, further, that where a 
court had acted, as in the present 
case, by investing a rule of proces 
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dure, for itself, which was not 
warranted hy- the law, the -High 
Court was not only competent to 
interfere but should interfere and, 
therefore, the application in revision 
lay and the sale should be set aside. 

A ruling given on consideration 
of a different language of the Code 
need not necessarily be binding on 
the High Court and therefore the 
case of Karamat Khan v. Mir Ali 
Ahmad, 1891 A. W. N. 21 was 
no longer good law and was not 
binding on the High Court. 

Dr CHanp v. SHEO Prasap 





Or. 23, R, 1—Suit for declaration 
—Dismissal of —Appeal—Applica- 
tion fo withdraw suit with leave to 
bring a fresh one—Permission grant- 
ed after bearing appeal thoroughly 
—Exercise of jurisdiction—Test— 
Revision, whether lies. 

The plaintuffs, who sued for a 
declaration that they ‘were the 
owners of certain plots, describ- 
ed the periodical payments made 
by them to the zamindars as their 
quota towards the revenue. The 
trial court held that the sum could 


not be revenue for it exceeded the | 


proportion of the revenue for which 
the plaintiffs might be liable. 
Thereupon they appealed, and after 
the whole case had been argued, 
asked permission to «withdraw with 
leave to bring a fresh suit, under 
Or. 23, R. 2. The lower court 
granted the permission after hearing 
the appeal almost to its completion. 
Held, that the High Court had no 
power to interfere under Sec. 115 
of. the Civil Procedure Code with 
the order of the lower court merely 
because it’ may be of opinion that, 
applying its own mind judicially to 
the materials before the lower court, 
ıt would have held that there was 
not in fact any formal defect or 
anything ejusdem generis. 

{Per Boys, J.—The court can 
be regarded as having committed 
“a material irregularity in the exer- 
cise of its jurisdiction” if either 
(a) it appears that it did not 
apply its mind judicially to the 
question before it, or (b) sf the 
materials before it were not such 
as could reasofibly be held to be 
materials on which the court might 
tightly or wrongly, hold that there 
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was 2 formal defect or other suffi- 
cient reason ejusdem generis with 
formal defects. 

JAGMOHAN SINGH v. 
KmLAwaAN DUBE . 
e. l5 
and Sec. `148—$Suit for 
sion—Decree fixed date for payment 
of money—Suit to be dismissed if 
money not paid on date” fixed— 


Ram 


Order extending tsme—Without 
yurisdiction. 


In plaintiff’s suit for recovery of 
possession the parties agreed to 
abide by a statement of one KC. 
KC, having made a statement to 
the effect that if defendant paid 
Rs.2,100 within a specified period 
the suit would stand dismissed, 
otherwise it would stand decreed, 
the trial court passed a decree in 
those terms. Defendant paid into 
court Rs.1,150 on the day on which 
the ‘period expired and apphed for 
further time to pay up the balance. 
Two days later, the trial court, 


961 


posses- - 


after hearing the parties, refused , 


the application but on the same day 
defendant deposited the balance. 
Thereupon the court declared that 
this payment would have retrospec- 
tive effect with the result that the 
suit was dismissed. Held, in revi- 
sion that the court below had no 
jurisdiction to extend time. 
Smam Lat v. Morr Ram 


See. 145 
—Application of-—-Misappropriation 
of attached property by defendant 
put in his charge—Separate suit 
by decree-holder—When barred. 

Defendant having misappropriated 
certain attached property which had 
been placed in his charge, plaintiff 
brought a separate suit on the 
ground that he was a defree-holder 
and had suffered loss by the said 
misappropriation, : keld, that the 
suit was baed by Sec. 145 of the 
Civil Procedure Code. The plaintiff, 
ought to have taken action in the 
execution’ department of the Court 
where he had obtained his decree. 








Pearey Lar v. Sra Ram 
Sec. 151 
—Applicability © of —Application 
for setting aside  sale—Dis- 


missal for -default—Appfication for 
restoratione—Jurtsdiction. 
The decree-holder havfng*brought 
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about the sale of the judgment- 
debtors’ property, the latter applied 
for setting aside the sale but as 
they failed to appear on the day 
fixed for hearing, their application 
was dismissed and the sale con- 
firmed. Within a month afterwards 
è another application made by the 
judgment-debtors for restoration 
and for re-hearing of their former 
application was granted by the 
Subordinate Judge under Sec. 151 of 
the Civil Procedure Code, he being 
satisfied that there was very good 
, ground for the default committed 
by the judgment-debtors. Held, 
that the Subordinate Judge acted 
within jurisdiction in entertaining 
the application. 
YUDHISHTER LAL v. 
SINGH 


FATEH 


S00. 151 
and Or. 9, R. 9—Applicability of 
—Application for restoration, dis- 


anssal of, for defanli—Court’s 
mbherent jurisdiction to restore 
application. 


Plaintiff’s suit having been dis- 


`- missed for default, he applied for 


restoration, but as he was absent 
on the date fixed for hearing, his 
application was also dismissed. He 
then made a fresh application for 
restoration of his first application 
and the munsif, finding that the 
plaintiff had sufficient cause for his 
absence, restored the first applica- 
tion. Held, that the munsif was 
within jurisdiction in restoring the 
wapplication. Even if Or. 9, R. 9 
did not apply, there was no bar 
to the application of Sec. 151 of 
the Civil Procedure Code.” ' ’ 


Harpans SINGH v. SURESH 
Darra TEewarr® ; 

—sSec. 151 and Or. 
47—Cour?s power to rectsfy 
mistake. 

See *Civil Proceduze Code, Or. 
17, R.2 . . 


ae nr SOC, 152 
—Court’? power to annd judgment 
and decree on ground of accidental 
slip by predecessor-sn-office. 





The provisions of Sec. 152 are very 
wide and give pgwer to the court 
not only to correct clericabe or 
arithmetical nastakes in judgments, 
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decrees or orders, but also errors 
arising therein from any accidental 
slip or omission; and this may be 


Pace 


done at any time by the court, even | 


without any application by any of . 
the parties, 

The aim of the present Code of 
Civil Procedure is to give a court 
the widest -powers possible to pass 
orders for the ends of justice at any 
time and in any situation. 


Hurum SINGH v. ee 
SINGH 


e puo 1, R. 1 
—Three persons joining in one suit 
for profits against lambardar—Sust 
maintainable—Agra Tenancy Act 
(II of 1901), Secs. 163. and 
164—"Shall be divisible’, construc- 
tion of the expression. 


Where three plaintiffs, relying 

primarily on Or. 1, R. 1 jomed to- 
gether in one suit for profits under 
Sec. 164 of the old Tenancy Act 
against the lambardar and it was 
found that their several rights to 
relief arose out of the same act and 
that dates had been prescribed by 
the settlement officer, Feld, that the 
lower courts were wrong in dismiss- 
ing the suit on the ground that the 
plaintiffs could not join in the one 
suit. 
_ The phrase “shall be divisible” 
used in Sec. 163 of, the Tenancy 
Act is open to the construction 
that all that is laid down ıs that 
from the date fixed it is open to 
co-sharers to come and claim thar, 
share of the „profits, 

Rules framed by the Board of 
Revenue, Paragraph 18(b) of 
Circular No. 8-LlI, sanctioned by 
the Local Government on February 
24, 1902 explained. 


Prarz Lar v. Jraspa, Lar 


——————_"—_——Or. 2, R. 2 
—Mortgage, terms of—-Surt for in- 
terest anly—Second suit for prin- 
cipal, during pendency of —W hether 
second suit barred—Or. 34, R. 14, 
snterpretation of. 


A simple mortgage of immovable 
property executed by defendant pro- 
vided that the mortgagor would 
pay the principal: with interest in 
five years, that interest As to be 
paid every six months, that the 
@editor was eħtitled to recover 
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interest by a separate suit and that 
on failure gf payment of the 


principal and interest, the mortgagee 
was entitled: to recover the principal 
and interest from the mortgagor as 
well as his other property. After 
the principal money had become 
payable, the mortgagee claimed 
successfully a personal relief’ by 
suing for recovery of interest only. 
While that sut was pending, the 


, mortgagee filed the present suit 


for recovery of the principal. 
Held, that the plaintiff’s claim was 
not barred by Or. 2, R. 2 of the 
Civil Procedure Code. - 

Latta PRASAD v. PURAN LAL 

maeaea Or, 6, 
Rr. 16 and 17—Unintelligible and 
verbose plamt disclosing no cause of 
action—Striking out and amendment 
of—Exparte decree, setting aside on 


1045 


appeal—Striking out defence, for - 


non-compliance with order to- file 
papers—When improper. 

In a suit for breach of contract, 
the defendant filed, on August 26, 
1927, before the Subordinate Judge, 
a medical certificate stating that he 


was ill and would be cured within” 


a fortnight. On September 1, on 
plaintiff's application, an order was 
made that defendant should~ file 
papers “on the next day” as well as 
a list of witnesses. 
5, the case was heard and a telegram 
from defendant having been read 
stating that he was still ill, the 
Judge made an order that defendant 
“do file’papers and list of witnesses 
by 3-45 pm. that afternoon”. At 
4 o'clock the Judge struck out the 
defence, and, on September 8, the 
case was decided ex parte in 
plaintiff's favour. Held, that the 
Judge was wrong in acting as he 
did, and on this ground alone the 
defendant’s appeal ought to, be 
allowed. . 

Where the plaint was verbose, 
extremely long ‘and impossible to 
understand and did not allege 
clearly any fact indicating -that 
the Judge had jurisdiction to hear 


Qn September. 


the case, and the defendant objected ; 


that the plaint was embarassing and 

should be rejected, keld, that the 

whole document ggeht to have been 

struck out under¥Or: 6, R. 16; of 

an order made'for its amendment, 
e 
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as it disclosed no cause of action. 
K. BANERJEA Vv. Manzar ALt 
SOKHTA 


—Or. 8, R. 4 
Pleadings should be specific, 
See Limitation Act, Sec. 18 


— Order 9, 
Rule 4—Applcation for restoration 
of suit dismissed for non-payment 
of process-fee—Made “ beyond 30 
days—Limitation Act, Sec. 5 and 
Article 163—Court has no puris- 
diction to extend time, 

The court of small causes has no 
jurisdiction to allow an application 
under Order 9, Rule 4 for restora- 
tion, filed more than 30 days after 
the date of dismissal of the case 
on account of non-payment of the 
p.ocess-fee, as there 1s no express 
provision in that order which makes 
Sec. $ of the Limitation Act appli- 
cable to such applications. 

Karı Prasan’ TEWARI v. 
PARMESHVAR PRASAD MARWARI 


— r. 9, 


R. 4—Sust dismissed for default on 
non-appearance of both parties— 


“Application for restoration signed 


by two plaintifs out of four— 
Whole suit restored in favour of 


of. 

A suit instituted by A and his 
nephew and ‘two daughters and 
looked after by A’s mukhtar was 
dismissed for default on non-appear- 
ance of both parties. An applica- 
tion, signed by the two male plaint- 
iffs, for restoration of the case 
and setting aside of dismissal was 
allowed by the jower court in 
favour of all the plaintiffs ic being 
satisfied that there was good cause 
for non-appearance. Held, that the 


' restoration was a matter ®of dis- 


cretion for the court, that the case 
fell under Or: 9, R. 4 and that 
the court. acteg within jurisdiction 
in restoring the whole suit in 
favour of all the plaintiffs. 
MOHAMMAD® Razig-pap KHAN 
v. MOHAMMAD ZAFARYAB KHAN 


Order Gy 
Rule 13 and Order 34, Rule 3— 
Foreclosure decree payed ex parte— 
Order setting aside decree—Juris- 
dichon. 

A suit on, mortgage r&ulted in 
a preliminary decree for fowealosure 


all plaintsffs—Jurisdiction, question 
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~ in pursuance of a compromise be- 


tween the parties according to 
which plaintiff was entitled to re- 
cover a certain sum from defend- 
ant within nine months, and, on 
non-payment, the property was to 
be foreclosed. On plaintiff’s appli- 
cation under Order 34, Rule 3, 
Clause (3) a notice was issued to 
defendant but not served personally, 
and on his failure to appear on the 
date fixed for hearing, a final de- 
cree for foreclosure was passed, in 
terms of which plaintiff became 
owner of property. Subsequently, 


within the period of limitation, de-- 
fendant succeeded in obtaining an ` 


“-order from the munsif.setting aside 


the ex parte decree. 


Held: (1) that although no 
notice was necessary, defendant had 


~a right to appear and be heard and 


therefore was entitled to show suffi- 
cient cause for his failure to ap- 
pear; 

(2) that as defendant had been 
prevented from appearing by want 
of knowledge of plaintiff's proceed- 
ings, the trial court had jurisdiction 
under Rule 13, Order 9 to set aside 
the ex parte decree and had not 
exercised it irregularly. 


Awads BEHARI LAL v, FAHIMAN 


Order XIII, 


Rule 2—Apphcable to documents 
in possession or control of . party 
at date of hearing—Admission of 
documents at a later stage—When 
permissible—Findings of fact in 
one judgment—tInadmisstble in sub- 
sequent litigation to prove such 
facts. 


The rule of exclusion laid dows 


in Order XIII, Rule 2 of the Code - 


of Civil Procedure only applies to 
documentary evidence in the posses- 
sion or power of ony party at the 


date of the first hearing eof. the ~~ 


suit and not to such documents of 
whose existence the plaintiff - was 
unaware at that tims and discovered 
them afterwards.- Morcover even 


where the rules of exclusion apply - 


and the documents cannot be filed 
without the leave of the court, 
that leave should no® ordinarily be 
refused where the documents are 
official records @of undoubted au- 
thenticity which may assist? the 
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court to decide rightly the issues. 


before it. 


The documents which iS been 
excluded by the courts in India 


were admitted into evidence and ~ 


considered by their Lordships of 
the Privy Council. 


The findings of fact arvived at 
on evidence before’ the court in 
one case is no evidence of that 
fact in another case. 


Kumar Gorka Raman Roy v. 
ÅTAL SINGH er 


Sl ieee a ciel 17; 
Rule 3—Applicability of —Dismissal 
of suit on mertis—Appeal. 


Where the Munsif passed an 
order of dismissal for default and 
the lower appellate court did not 
treat ıt as such in his judgment 
and the order on the face of it 
showed that the, dismissal was not 
for default but on the merits, 
held, that the dismissal was on 
the merits and therefore the lower 
- court was wrong in holding that n no 
, appeal lay. 


RacHupar Dayar alias BHURE 
Lat v. Puran SINGH "a 

— Or. 17, 
R. 2 and Or. 9, R. 8—Party re- 
presented in Court by pleader— 
Order of dismissal far default illegal 
—Sec. 151 and Or. 47—Conr?’s 
power to rectify' mistake, 


Where on the adjourned date of 
hearing the senior vakil engaBed 
did not turn up ın time and the 
junior vakil stated that his client 
had gone to fetch the senior vakil 
and he himself could not produce 
the evidence and thereupon the Sub- 
ordinate Judge dismissed the suit 
under Or. 9, R. 8, but on an 
application “for! restoration, the 
court réctified its mistake and res- 
tored the case, held, that the court 
had jurisdiction to rectify its mis- 
take and even under Or. 47, it 
could have set aside its own order. 


If Or. 47 did not anply, then the., 


court would have inherent jurisdic- 
tion to restore the case if ıt thought 
that such restoration was necessary 
for the ends of justic: 


BHA@WAN PRASAD 
eMurart LAL e 
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—_—_———_—__—_—_Order-17,. -- 
Rule 3 and Qrder 9, Rule: 8—~Per- . , 
sistent absence.. of ,. plaintiff-De-- : ch 
cision on merits—Effect - of—Order + 
refusing to .restore ee ANI 
Jurisdiction: - wee 


When the plaintiff is- persistently | 
absent, the court cannot decide a 
suit on’ the merits. To‘ pass a , 
decree under Order 17, ' Rule- 3, 
there must be circumstances which 
would bring the case under’ the pro- 
visions of that Rule. '- When no 
such circumstances existed excepting 
the fact that the plaintiff ‘was ab--` 
sent and there was no order grant- 
ing him timé-to- produce evidence -7 
or to perform any’ act and neverthe- 
less a decree was- rassed -purporting 
to be “ander Order -17,*Rule 3, ~+1 
held, that the decree was ‘really * >” 
under Ordér 9, Rule 8 and the 
lower appellate court had "jurisdic- 
tion to hear the appeal from’ an 
order refusing to restofte the suit. 

Mut CHanpb-v. PIAKE LAL" 


n 4 Or Pe 2 0, 
Rule _14(b)—Provisions _ ` of— 
Title of pre-emptor. to property— 
Acerues” automatically” from date 
of deposit—When cannot be re- 
conveyed to -vendee—Subsequent 
pre-emption suit—When defendant `| 
precluded from pleading his own 
frand—Estoppel, ae oh operation j 
of. 


? 


j ` e397" 


wae 


Under Order 20, Rule -14'(b) 
of the Civil Procedure Code the 
title of the pre-emptor to the pro-- 
perty fccrues automatically from: 
the date of. the deposit, and cannot 
be reconveyed to the vendee unless , 
there is a proper deed of transfer or, 
a fresh acquisition of title ‘by ad- 
verse possession. 


Where, previous “to the disputed 
purchase, defendant had purchased a 
share in the village which was pte- 3 
empted by two sets ‘of plaintiffs ~- 
led by S and H (the present plaint- 
iff), and both- the ‘claims were- ` 
decreed in 1923, but’ ds only S^ 
deposited the’ pre-emption “money, 
he alone became entitled to the 
property, and, ` “subsequently, -the 
present suit was- filed ‘to pre-empt”” 
property” purchased” by defendant 
in 1924, held; th@ it was nót-open 
to defendant to d his own collu?. 
sion and fraud in the previbus suit 


> 166. et oe 
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| by “both the Judges. 
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f Civil Procedure. Code EEA 
`~ —(contd.) : 
against H, The equitable doctrine 
of estoppel stood in’ his way. 
- RaM ‘La h, HarriL l 


ge din aac y 20 
and Order, 41, Rule 31—Provisions 
of, inapphicabslity of, to High Court 
Hearing before Dsviston Bench 


—Written judgment pronounced by ` 
one Judge and tot signed by both ` 


—Re-hearing, when not to be 
allowed—Civil Procedi ure Code, 
Sec. 151 High Court ` Rules,” 


Chapter Ts, Rule 3, requircinents of. ` 


At the conclusion of the hearing 


of a čase which lasted. several days . 


before a Bench of the High Court 
judgment was reserved, and there- 
after the Judges constituting the 
Bench, met in chambers several times 


_ 423 


to discuss the three points that. | 


had to be decided and-.also discussed- 
the value to be attached to the evi- 


dence in the case and agreed as ' 


to what the decision was to be on 
each point raised in the.case. 

The judgment on the first ques- 
tion had been typed out and con- 


tained the result ‘of the joint con- ` 


sultation. ‘On August 8, 1928, 


when one of the Judges pronounced - 


the joint findings, the record of the 


reasons was not in court and the / 
_judgment had not been duly signed 


by both the Judges and on’ that 
date the complete judgment was 
signed by only one of the Judges 
and then sent to the other for signa- 


“tures but.on account of his absence 


from the station on duty, the judg- 
ment was not sent into the office 
until August 22, 1928, duly signed 
Held, that 
Rule 3 of Chapter 7, of Rules 
of the High Court requires that 
when a written judgment is pro- 


| nounced by one of the Jitdges, it 


has to be -signed by both the 
Judges but asthe irregularity in 
this case did mot affect the merits, 
Sec. 
Code could not be invoked for a 
re-hearing ‘of the case. 

-Held, further, that in view of the 
fact that before the®present Code 
was enacted the rules of Court of 
January 18; 1898 „were in force, 
the provisions’ of OF.. 20 and of 
Or. 41, R. 31 do not apply to the 
High - ‘Court, me 


BANARSI Das v. SAGAR! Maa, 


151- of the Civil Procedure . 
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_ments on-certain dates. 


„recovery of ‘the - whole. 
-~ date when first instalment became 


1318 pen 


- Civil Procedure Code - 

—(contd.) oO tae se 

ey, 21, 
Rule 1—Inapplicabitty of—Com- - 
promise decree—Money to be paid 
to inortgagee in instalments on fixed 
dates—Default in payment ‘of first 
instalment—W hen - mortgagee 


-A compromise decree Provided 
that a certain amount will be due 
to the plaintiffs on certain “bonds 
and this will be payable by instal- 
In case of 
default of payment of any instal- 
ment on’ due date- the’ plaintiffs 
were to have a -right to sue’ for 
On_ the 


due the civil courts -were closed 
but the--defendant tendered: it on 
the -day it ‘re-opened. On a suit 
for recovery of the whole amount, 
held, that the plaintiffs’. right to 
recover the amount was ‘not intend- 
ed to be exercised through, execution 
court and consequently Order 21,~ 
Rule 1 did not apply. `% > 


Held, further that the defend- 


» ant had ‘the option of making the 


payment to the mortgageé direct 
and he failed to exercise, it, a de- 
fault occurred and the plaintiff 
was entitled to clam the whole 
amount, 

Kuny BEHARI SINGH, v. 
Binpesuri Prasan SINGH 


- — Order 21, 
Rule 2(1)—Payment out of Court 
—Certification by decree-holder— 
Is not -an application—Pertod” of 
limitation for. 


A certification by a decree-holder 
under Order 21, Rule 2, Clause (1) 
of a payment made: to him out of 
court is not an application and ` can 
be made at ang time. 


Raja, Suar PRAKASH SINGH. v. 
Tue ALLAHABAD BANK, LIMITED 
(Lucknow. BRANCH) « 


rder 21,° 


Rule 50, Sub-clause Orar 


oie 
titled to full amount with interest: `- 


` INDEX , 


PAGE 
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pretation of-—Ex parte order grant- ~: 


ing leave to execute decree—Trans- 


mission Bf decree under Sec. 39— ` 


When does not amount toa decree 


- —Sec. 47 read with gSec. 2—Pre- 


vious ordér passed -by court execut- 

ing decree treating decree as nullity _ 

—Effect of—Re$ judicata. 4, 
A: decree passed by the. Borabay _ 


Givil Procedure-Code . ar 
—(contd.):..2 2 Ss ert 


[1929] 


s ~- Pane 


High Court ‘on ‘its original side 
against, deféndant-firm was gsubse- 
quently -transmitted for’ execution 
to the Jhansi court. On an appli- ` 
cation for’ execution, made against 
A as son and heir of B` who was’ 
alleged to be the original. proprietor 
of defendant-firm, _A’s objections 
“that he was not a partner of the, 
firm”, 
by a "angle proprietor, that at the: 
time of_the passing of the decree 


B was dead and therefore the dè- PA 


cree was a nullity” were upheld by 
the execùting court which dismissed - 
the decree-holder’s application and 
the order was upheld in appeal -by 
the Allahabad ‘High Court. Later 
on the decree-holders successfully _ 
applied to the Bombay High Court” 
for leave to execute the decree, 
against A as a partner of the firm, 
A having failed to appear in the 
Court although notice was sent -to 
him. Pursuant to the order of the 
Bombay High Court the decree- 
holders apphed afresh for execution 
of the decree against A in the 
Jhansi court but the latter dis- 
missed the application on the ground 
that its previous decision operated’ 
as res judicata, 


“that the firm wag owned ? 


Held, (1) hat the beuent 


order passed by the Bombay High 
Court could not supersede the orders’ 
passed in execution by the Jhansi 
court and the High Court previous- - 
ly, which being orders under Sec, 47 ` 
amounted to decrees and had force : 
as such; . 


(2) that the language of Sub- 
clsuse (3) of Rule 50 in Order 21° 
is narrow in its scope and cannot 
be extended so as to cover both 
classes of orders passed under Sub- 
clause (2), and an ex parte order- 
passed without the question having 
specifically tried and determined 
has not the force of a decree; . 


(3) that the order passed, ex 
parte by the Bombay. High Court 
transmitting the, decree did not 
preclude A from, raising the ques- 


‘| tion that the decree transmitted was 


a nullity or that the question of 
nullity had been previously decided 


-and was „binding on theparties. +. 
G. REE RTO & Co. V. Has 
@akusH .... “2 7 553 
~ ye &, 


s 


AL J.R - - 2 


Civil Procedure Code‘. . `., 


—(contd.) | 
Order 21, 
Rule  66—Sale- .proclamation— 


Correct prepMtration of-—Duties' of - 


judgment-debtor and decree-holder. 


It is as much the duty of the 
judgment- debtor as of, the decree- 
holder to scé ‘that the sale proclama- 
tion under „Order 21, Rule 66 is 
prepared correctly. * If a judgment- 
debtor goes to sleep over ‘his right, 
he has only to blame himself if he 
suffers any loss through such in- 
correct preparation, 


Harpani Lat v. Ram NATH 


nnana YY, 2], 
Rr. 69 and 90—Interpretation of 
—Sale—Adjournment of date of 


„sale without notice, effect of— 


Material irregularity. 


Under Rule 69-6f Or. 21 a sale 
may be: adjourned, when its date 
arrives, either by the court or by 
the officer conducting the sale but 


the court cannot, unknown to the’ 


parties, at any time alter the date 
fixed for’the sale to some other date 
without giving notice. Where a sale 
was held under such circumstances 
with the result that the Property 
was knocked down for a grossly in- 
adequate price, held, that- there 
was material irregularity in the 
publication of the sale, and it 
must be set aside, ‘ 


Rup Kisnore’ v. Tue CoLLec- 
TOR or Eran 


` Order 22, 
Rule 1-s-10—Interpretation of— 
Inapplitability of to case of person 
claiming not as legal representative 
but as assignee—Abatement, when 
not caused——Limstation Act (IX of 
1908), Articles 171 and 
176—Inapplicability of —Apdlica- 


tion for preparation of final decree’ 


by assignee. s 

An appeal’ by A and others 
against a preliminary decree ob- 
tained by a widow in her suit for 
maintenance was 
October 21, 1923. On January 
20, 1926 it was held that this decree 
could not be executed till a final 
decree was prepared and on the 
same day the widow gifted her 
rights secured by the preliminary 
decree to her d@ghters, B and G 
On January 29; 1926 the widow 
died „but no -steps were taken ‘to 


ad 
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Civil Procedure Code - 
—(contd.) 
bring her legal representatives on 
record. On May 5, 1926 A asked 
the High Court to be allowed to 
withdraw. his appeal. On December 
20, 1926 B, on the strength of 
the gift, appiled for the preparation 
of the final decree. Held, that as 
the rules governing abatement oc- 
curted only. in those rules which 
dealt with. the rights of the legal 
representatives, B' was not affected 
by those rules inasmuch as she 
was not claiming as a legal represen- 
tative but as an assignee, and as 
under Rule. 1 of Order 22 the 
mere death of the plaintiff did not 
by itself.“ cause abatement, B’s 
application’ was not barred by 
limitation, and Articles 171 and 176 





apply to it.- 
Miran Lat v., Maya Devi 


—— Order 22, 
Rules 2, 3 and 4—Proper interpre- 
tation of—Abatement—When does 
not artse~Courfs duty ‚to make 
enfry on record without any appli- 
cation. 


There can be no abiem, under 
Rule 2 where there are more plaint- 
iffs or defendants than one, and 
any of them dies, and where the 
right to sue survives to the surviv- 


against the surviving defendant or 
defendants alone. In such a case 
no application by any party is 
‘necessary but it 1s ’made incum- 
bent on the court to cause an entry 
to that effect to be made on the 
record. 

» sNANKOO 
AHIR ` P 
Order 22, 
Rule 9—Causes of action, when 
materially diferent—First “suit for 
declaration and cancellation of deed 
of gift—Abatement—Subsequent 
suit for recdery of possession— 
Transfer of Property Act (V of 
1882), Sec. 122—Gıft deed—W hen 
inoperative from mception—Limita- 
tron Act (IX of 1908), Article 91, 


Before his death, one DP execut- 
ed a registered will bequeathing 
his entire property @to his cousin 
SK. In-his lifetime DP sued for 
cancellation of a deed of gift on 
the ground*that the deed, alleged 





AHIR v. BHAGELU 


@| to have`been executed by™ffimself 


ing plaintiff or plaintiffs alone or, 


‘ 


of the „Limitation Act would not. 
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Civil Procedure Code:*>. _ 
—leontd.) LAN 
in favour of present appellants, was 


the outcome ‘of deception practised.'. 


upon DP -by defendants to-the-suit. ` ~ 


DP. having - died: during pendency 
of his suit and his legal representa- i 


tives not having” been'impleaded, the `- 


suit was declared to have abated.“ 
"SK, thereupon, sold the property: 


in dispute to plaintiff- who subse-. `- 


quently brought the suit out of 
which the present appeal-arose for 
recovery of possession- by defend: - 
ants- It was found by the District 


Judge that«the will- was~good and .~ 


the gift was Seyer -executed by 
DP. a B Bef iki 
“Held, that the cause oft action ` 
for the present suit was materially 
different from the cause. of action 
for -the< earlier suit and . therefore 
the appeal must be dismissed. ¢- ` 
[Per Nwamarorran, J.—The 
alleged transaction was not a gift 
and the so-called instrument of 
gift was inoperative from its in- 
ception and therefore it was not 
incumbent on DP to institute- a 
-suit to obtain cancellation thereof 
“within three years provided for by 
Article 91 of the Limitation Act, 


-and inastauch as the possession of +° 


the defendants was not. referable _ 


to the deed of gift and the object 
and scope of the present suit was to 
obtain possession which. was being 
wrongfully withheld by a rank 
trespasser, the cause of action was 
different. ] $ 
. Ram Caran v. Tursa Ram ~’ 


t, 23, 


R. 1—Imperative nature of. 
See Hindu Law 


a a a 30, 
Rr. 1, 4—Partnership—Death of a 
partner—-Frame of suit. G 


See Limitation Act, Art, 85 


rz. 32, 
R. 4, Sub-cl. a )—Inap pligability 
of, to, case of idol, 
See Idol igh a 
g r. 33, 


p AEE EE y 
R> 5, Ch (d)—Applipation to sue 
as pauper—Cause of action to be 
shown—Evidence demanded . by 
coust on merits—Jurisdiction, mate- 
rial irregularity in exercise of— 
Sec. 115, Civil Procedure Code.. 
Where it was found by the bower 
court that pheffriff was a pauper 
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Civil Procedure Gode. ..'. > 


— (contd, ) rod 
within the meaning-of Or. 33 of the 
Civil -Procedure t Code but he re- 
jected the“ application .oh the 
ground that the evidence adduced 
by applicant did) not prove, that, he 
had a "good, case, beld, that, ‘the, 
lower court acted with material” 
irregularity in the exercise. of , his 
jurisdiction in asking the applicant 
to produce evidence. All that was- 
necessary forit, to see was whether | 
the petition and applicant’s own 
statement showed a cause. of action. 

Ram Lat San v. ALLAHABAD 
BANK LIMITED ae 


Order 34, 
Rule 1-—Mortgage—Suit for re- 
dem ption—Co-mortgagor~a neces- 
sary party—Cril Procedure Code, 
Sec. 11—~Judgment between co- 
defendants—Res judicata, when. 


A simple mortgage of fifteen pro- - 
` perties was executed on January 6, 


1911 for Rs.6,999-15. Subse- 
quently, ın course of time, out of 
these properties,” properties 1 to 
9 were purchased by mortgagees and 
properties 12 to 15 were purchased 
by one Z from whom they were 
wrested, after a pre-emption suit 
by one K. K brought a suit in- 
1918 for redemption in respect of 
the four villages purchased by her 
and the present appellant, who re- 
presented the original mortgagor, 
was impleaded. An, account was 
then taken of what was the liability 


-on a particular date fixed by the 


Judge for redemption of the several 
properties. In plaintiff’s suit, 
-brought subsequently for re- 
covery of a certain amount by sale 
of properties Nos, 10 and 11, 
held (1) that in the earlier suit 
the appellant was a necessary party; 
(2) that the judgment of 1918 
operated as res judicata. 
Grura Koer v. Bisuun RAM 


rder 34, 
Rules 2, 3 and 5—Final decree 
passed pending appeal from prelimi- 
nary decree—-Appeal dismissed — 
Binding on parties and capable of 
execution. 

A final decree passed pending an 
eventually unsuccessful appeal from 
the preliminary decree for sale on 
foot of a mortgage, is ding on 
the partips and is capablQ of exe- 
cution; but sincg it cannot include 
sts of the appellate court and 


- [1929] 
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Civil Procedure Code. > ~“ 
* —(contd,) H 
~ possibly interest ‘at a higher rate for 
a certain period, -the mortgagee 
seeking to exéCute it: cannot’ insist 
on including such ‘costs and” such 


interest, as he can do if he obtains ` 


a final‘ decree on foot of the preli- 
minary decree on appéal. 

Kuarr-un-Nissa Biser v Oupit 
CommerciaL Banx LYD. 

r. 34, 
R. 5—Final decree—When court 
cannot go behind ‘preliminary decree 
—Suit for declaration that final de- 
cree not -binding—When not barred 
by Sec. 47—Res judicata, rule of; 
when inapplicable. 

Subsequent to a preliminary de- 
cree obtained by defendants against 
plaintiffs’ father alone without im- 
pleading plaintiffs, the, father died 
and plaintiffs were substituted as 
his legal representatives. A final 
decree was then passed ex parte. 
Later’ on plaintiffs unsuccessfully 
tried to set aside the ex parte de- 
cree, raise, objections to the pre- 
paration of the final decree and 
attack the mortgage-decree on the 
ground that the moftgage was 
without legal necessity. The court 
having disallowed all objections, 
plaintiffs filed the: present suit- for 


Pace 


480 


a declaration that the final decrée . - 


was not binding on them and their 
claim was decreed. `| ` ~> 


Held, in Second Appeal: (1), 


that the court, was right in hold- 
ing that it had no power to’ go 
behind the preliminary decree and 
that atethe time of passing the 


final decree, its powers were limit- 


ed to acting in accordance , with 
Order 34, Rule 5 and as it had ‘no 
‘power to decide the questions raised 
in the present suit, the rule of 
res judicata~did~not apply; 

(2) that, the suit was not barred 
by Sec..47. of the Civil Procedure 

* Code. = g 
KAaLLOoo v. NIaneErR SINGH . 
OO Or: 34,7 


R. 5(2)—Mortgage—Suit for sale - 


—Ahtlication for making of final 
decree made within three -years of 
decision in appeal from preliminary 
decree—Omission to mention certain 
property—Effect of—Final ‘decree, 
validity of. 

In a suit based 
~ a preliminary decree was fade in 


Cad 


two mortgages, ® 
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Civil Procedure Code - ` 
x. —(contd.) om a 
the first court and “within three 


“years of the decision of an appeal 


lodged.in the High Court, plaintiff 
applied for making of- a final decree 
for. sale. Certain objections -were 
taken by some judgment-debtors 


` with partial success. Thereafter the 


Subordinate Judge, after ascertain- 
ing that the plaintiff did not intend 
to omit any property from the final 
decree, directed a” final decree in 
terms of the final decision” of the 
High Court to be prepared. In the 
present appeal to the High Court 
defendants urged that as property 
item. No.’ 17 in the final decree of 
the court below was omitted from 
plaintiff's application, there should 
not have been any decree ordering 
its sale. 

Held, that there was no substance 
in the defendant’s argument. The 
plaintiff was not at all bound to 
describe, in his application, what - 
were the ‘properties “with respect 
to which he was going “to ask for ` 
a final decree for sale, unless it was 
his intention that any particular 
porperty should be definitely omit- 
ted from the order. The appeal, . 
therefore, failed on this point. 7 


Basant Lar v. BASANTI AND 
Daya SHANKAR 


— r. 34, 
R. 14—Apbplicable only where 
mortgage subsists—Mortgage—Exe- 
cuted by member of “joint Hindu 
famsly—Decreé on basis of —Subse- 
quent decree declaring mortgage 
invalid—Simple money  decree— 
Execution—Attachment of interest 


-in joint family property. 


Appellant, who was a member 
of ’a joint Hindu ‘family with his 
nephew, executed a_imortgage in 
favour of- decfee-holder., Lgter on 
the nephew succeeded in having 
the mortgage set aside and ia ob- 
taining a decree declaring the mort- 
gage to be inMalid. The decree- 
holder then filed a-suit for simple 
money decree which he obtained 
eventually, and in execution of it 
he attached the integests of the, 
judgment-debtor in the- mortgaged 
property. The judgment-debtor 
objected that it was not open to 
the decree-holder to have the mort- 
gaged property sold’ in execytion of 
the simple maney decree except in 


ethe manner laid down in @w 34 
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Civil Procedure Code 
—(contd.) Leda 
of the Civil Procedure -Code. ` 


‘Held, that the provisions’ of ,Or. 34, _ - 


R. 14 of the Civil Procedure Code 
did not apply to the facts of the 
case, as the mortgage having been 
declared a nullity, no encumbrance 
existed. - 


SHeo Prasan SincH v. THE 
Murrasst. BANK - LTD., ' GORAKH- 
PUR DE 

Or. 39, 2 
R. 1 (a)—Rules framed, under, 
effect of —Stay of execution—Appli- 
cation for, when cannot be allowed 
—Case pre-emimently suited ior 
giant of injunction. 

In execution of a simple moncy 
decree against G’s husband M, a 
building was attached. G’s ob- 
jection, that the building was her 
own, having succeeded in the exe- 
cution department, the decree- 
holders sued G for a declaration 
that the property was attachable in 
execution of the decree against, G’s 
husband. The decree-holders were . 
successful in the lower court but 
G filed_a second appeal which -was. 
admitted by the High Court. . 
application for stay 
of execution of the decree_against 
M till her second appeal had been 
decided, that the application cannot 

be entertained. 


Gomtrt v. KanuHarya LAL 


————_————-Or. 41; 
Rr. 1, 4—Amendment of memoran- 
dum of appeal—Valuation, reduc- 
ing the amount of—Court-fee, 
basis for payment of. 

It is always open to a plaintiff 
or an appellant to reduce his claim 
and effect a saving of court-fee if 
otherwise permissible. In so far 
as he submits to the decree appealed 
against, ıt be@omes. final, and the 
appeal is limited to the amount in 
contest on which alone court-fee 
need be paid. ” e 


Ing a suit for redemption of a - 


mortgage without payment of any 
amount or in the alternative on_ 
payment of Rs.3,661 the court of 
first inftance decree® the claim on 
payment of Rs.27,000 within the 
usyal period of gra On. appeal 
to the District Judge the plaintiff 
valued his appeal at Rs.3,203-10.. 
By an order.daftd January 7 gd 926, 
it was ruled ghgt the court-fee pay-_ 


-æ 
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—(contd.) _ tae 
able should be ~ calculated. on’. . - 


Rs.27,000, which, was held to he. os 


the valuation of: the appeal; 
time was granted to make -good the 
deficiency. 


application to the effect that out of 
Rs.27,000 found to be due on the 
mortgage the plaintiff withdrew his 
contest to the extent af Rs.12,894 ` 
confirming his’ appeal to Rs.14,106. 
The deficiency in court-fee . was 
made good to that extent and it was 
prayed that notice be issued to the 
opposite party. . ' 


Before the expiry- of .. 
the period, the appellant filed an’. 


and Meee 


The ‘lower appellate court dis- “ 


missed the appeal in default of 
compliance with the order of the 
court. - 

Held, 


the valuation-of appeal by foregoing 
part of the claim and the deficiency 
having been made good within the 
time allowed, the appeal ought not 
to have been dismissed on the 
_ ground stated by the lower appellate 
` court. 


‘that the application was, ' 
in substance, one seeking’ to amend ` 


Sau RamcHAnp v Panna Lat | 547 


Or. 4, 


Rr. 17, 19—Dismissal of appeal-for ` 


default of prosecution—Appellant’s 


pleader engaged in another court— , 


Sufficient cause for restoration. 
Where the appellant was present 


214 | ın court when an appeal was called 


on for hearing but? left the court 
to call his pleader who was engaged _ 
in another court, and the appeal 
was: dismissed for default ‘in his 
absence, held, that there was suff? 
cient cause and the appeal should 
have been restored. 

NartHo v. BABU Ram 

_ Or. 41, 
R. 33—Appellate court’s power to 
-decree whole claim for pre-emption 
when no appeal filed by respondent 
from decree dismissing a Portion of 
the claim. 

See Pre-emption 

-———_—__—_—_————-0r.- 41, 
R. 33—Party to suit but not to 
appeal—_When decree cannot be 
passed against—Co-parcenary body 
—Transferee of—Powers acquired 
by—Estoppel—Compromise effected 
with subsequent mortgagee—No 
ale subject to first roger. 

A tr€nsferee of the cO@parcenary 


ody acquires? along with the 


. 


559, 


589 
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Civil Procedure Còde:- . - 
“——(contd.) mee 
transfer the “powers ‘of.-that body 
existing at thegime of the transfer 
“to avoid a previous :unauthorised 
transfer by- the manager. when such 
avoidance ~ 'is required to protect 
-or define the interest acquired by 
such transferee. > : 


A compromise “by a soteennedt- 
mortgagee suing on the. mortgage 
effected with a-prior mortgagee that - 
the property shall be sold subject to 
the first mortgage, does not per se 
operate so as to estop the subsequent 
mortgagee froin calling in question 
the validity of the first mortgage in 
a suit brought later on by the first 


mortgagee against the second mort-. 


gagee as purchaser of the property 
at a court sale (in pursuance of the 
second mortgagee but subject to the 
first mortgage). A compromise 


filed in a suit should, in the absence- 


of evidence to the contrary, be - 
construed as effected for the purpose - 
of the decision of the suit and 
not for any ulterior purpose. 


Or, 41, RJ 33 does not permit a’ 


decree being passed against a .party 
to the suit who is not a party to 
the appeal, but it does permit a 
decree in favour of such party 
against a party to the appeal. 


MADAN Lax": ‘vy, GAJENDRAPAL 
SINGH > : 
. 
: “Sch, I: 
~—Decree ` passed. in accordance 


with award—No objection raised— 
When dece cannot be treated as 
nullity—Arbitrators power , to 
decide question of jurtsdiction— 
Subsequent litigation-—Effect of— 
New bar of res judicata—What 
does not amount to. 


Arbitrators have power to decide 
questions of. jurisdiction and they, 
can do so. ‘They are judges of law 
as well as judges of fact and their 
error in law does not vitiate their 
award, - : 


Where the arbitrators appointed 
by the Court at the request of the 
parties made`än award finding that 
a wakf executed by the _ grand- 
father of the parties was invalid and 
proceeded to incorgorate ‘the ‘agree- 
ment of the, part 

a and directed how the parties, should _ 

n “ separately -manage portions:, of ‘the ` 


Cad 


e 


in their awards 
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property in -order to carry out 
the wishes of their ancestor, and in 
the application filed before the 
court, no objection was taken to 
the division of management or to 
the decree for possession of part of 
the property in favour of plamtiff- 
respondent as manager, and the 
retention by the defendant of the 
other part of the -property as 
mutawalli thereof according to the 
conditions of the award, eld, that 
the court had no option but to 
pronounce a decree in accordance 
with the award, that the decree 
was binding on the parties thereto 
and it could not be treated as a 
nullity because the arbitrators had 
wrongly decided -a mixed question 
of fact and law which had arisen 
before thtm. 


The invalidicy of the award 
ought to have been challenged 
before the Subordinate Judge under 
Sch. Il of the Code of Civil Pro- 
cedure. 


Where in a subsequent litigation 
for partition which also resulted in 
an award,‘ a reference was made 
to the dedication merely by way of 
expressing a pious wish that the 
parties should- think :t their duty 
to serve their family deities and 
repair the temple whereas plaintiff- 
respondent claimed that he alone 
had the exclusive right to do so, 
beld, that this stray remark which 
was not incorporated in the opera- 
tive. portion of the award did not 
amount to a fresh adjudication 
which would supersede-the previous 
decree. _ 


Mapsan _ Monan SINGH v. 


NARAIN SINGH . oy 

—_—————____ th, I 
—Reference to arbitration— 
Supersession of—Dismissal of 
suit, without Yiving parties time 
to produce-evdence, effect of. 


While arbitration was pending 
the trial court ordered that if the 
award was not received back on ae 
certain date the arbitration would 
be superseded and proceedings con- 
tinued by court and & soon as the 
abritration was superseded, the court 
wanted to proceed witli the @ase and 


as the plaintiff was not present the 
suit was ‘promptly dismissed. Held, 
one 
ate 7 a e 
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Civil Procedure Code 
—(conid.) 
that the trial court’s order was 
undesirable and should be set aside. 
After superseding an award the 
parties should be given time and 
opportunity to present themselves 
in court and to>produce evidence. 


Goswami KRISHNA ĶISHORE v. 
Goswami BANWARI LAL 


sch, I, Para. $ 
—Arbitration—Dispute referred- to 
by partie? consent—Arbiirator 
- nominated by plamtiff absenting 
himself—Substitution by 
appomiment—Valtdity of—W hen 
defendant estopped from questioning 
award. 


Where the parties agreed to refer + 


their disputé .to three persons 
appointed by them as arbitrators and 
later on the arbitrator nominated 
by the plamtuff having absented 
himself, another person proposed by 
the plaintiff was substituted _ by 
the Court and the defendants 
adduced evidence before all the 
three arbitrators who ultimately 
made an award in which the person 
nominated by the defendants did 
not jom, Held, that as a proposi- 
tion of law the defendants were 
entitled to see whom the plaintiffs 
were going to substitute and to 
decide whether they would agree 
to submit to the new arbitration 
board, but as the defendants never 
took any exception to the new 
appointment, they were estopped 
from questioning its validity after 
the award had gone against them. 


f GAJADHAR Vv, CHUNNI LAL 
ch. I, 


R. 5-—Provissons of—Tbrusting 
arbitrator -on unwilling party— 


When court order without 
qurisdsction—Sec. 115—Dectding 
case within meaning of-—Reviston, 
when les. e 


An arbitrator ıs a judge chosen 
by the parties themselves% and a 
court should not thrust an arbi- 
‘trator gm an unwillimg party except 
under circumstances lad down in 
Rule 5, Sch. II of abe Civil Pro- 
cedure Code, 


_ The arbitratar appointed by the 
court at the request of the parties 
having refuse@®to act as such, the 


fresh. 
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defendant by an application nomi- 
nated certain persons any gone of 
whom he desired to be appointed 
as arbitrator, The plaintiff however 
wanted the arbitration to be super- 
seded but the Subordinate Judge 
appointed a vakil to act as arbitrator 
on payment of Rs.100 by the parties 


half and half. On plaintiff’s refusal - 


to make the payment, the court 
ordered recovery of the amount 
by attachment of his property, 
Held, that the lower court’s ‘order 
was clearly an order deciding a 
case within the meaning of Sec. 115 
of the Civil Procedure Code and 
therefore an application for revision 
was competent; + 


(2) that this revision must 
succeed as the order of the lower 


court was without jurisdiction or . 


at least tainted with material | 
irregularity. j 
JAGANNATH Sanu v. CHEDI 
JAHU 

Sch. IL, 


Para. 9 (a)—Matter referred to 
arbitration—Absence of one arbi- 
trator—Expiry of time-lumit for 
making  award—When umpire 
entitled fo arbitrate. 


Where the parties appointed three 
vakils as arbitrators and an umpire 
and one of the arlitrators having 
absented himself, the 
objected to the case being decided 
by the remaming arbitrators and 
after the time making. the award 
had expired, the umpire consulted 
the Court and was ordered to take 
action under Para. 9 (a) of Sch. II 
of the Civil Procedure Code, held, 
that the provisions of the Code, 
Sch. II were framed with a view 
that as far as possible parties orice 
having referred the matter to arbi- 
tration may not be permitted to 
change their mind and that, in the 
present case, as it was a far 
inference, that the arbitrators had 
allowed the appointed tıme with- 
out making an award, the umpire 
by himself was entitled to do so. 


Ram Lacan 
PHATANGAN LOHAR 


Clog on equity of seid dhipiios = 
© See Redemption 


plaintiff- 


TEWARI v, 


Pace 
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A.L. J.R 
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Companies Act (VII of 1913), 
Sec. 153—Company ordered to be 
wound up—Proposal of schemes to 
advance money on mortgage or by 
sale—Meetinggof share-holders ac- 
cepting scheme to advance on mort- 
gage for 10 lacs—Claims of credi- 
tors exceeding the amount—Ad- 
journment by court to enable finan- 
cier to increase the offer—Offer m- 
creased—Court approving scheme— 
Scheme as approved beld not to 
have been assented to by share- 
holders. 7 

After the winding-up order had 
been made on a creditor’s petition 
alternative proposals were made by 
various financial houses either to 
buy the undertaking out-and-out or 
to advance mortgage defined sums 
on the terms that the mortgagees 
managed the business for a term 
of years and recouped themselves 
out of the profits. The proposals 
were laid before the court by the 
liquidators for direction and the 
Court directed a meeting of the 
share-holders to be held to decide 
whether they would accept the offer 
of H or K. A meeting of share- 
holders was held and K’s scheme 
to advance 10 lacs on mortgage 
with rights of managing director 
was accepted. Subsequently the 
liquidators reported that they had 
received claims from creditors 
amounting to Rs.10,61,168., On 
the same day the Court sat to 
consider the approval of K’s scheme. 
Instead of either ‘rejecting the 
scheme or accepting the offer for 
an out-and-out sale the court de- 
cided to adjourn the matter to en- 
able K to increase the offer and 
consented that K should be given 
immediate possession on the under- 
standing that the out-and-out sale 
or the mortgage ‘should be effected 
in his favour-in the near future. 
On the same date K completed the 
payments of 10 lacs to the liquida- 
tors and he was given possession 
of the properties by the liquidators. 
K later on stated that he was willing 
to advance a further sum of 
Rs.37,000 which, with the 10 lacs, 
he believed would be sufficient to 
discharge all the liabilities and -to 
advance a further sum of Rs.25,000 
to cover the liquidators’ charges “on 
the terms proposed for 10 lacs’. 
On this footinggthe scheme went 
forward, the Pore appearing 0 
have approved the scheme in prin- 
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ciple and directed that a mortgage 
deed be executed for Rs.10,62,000. 
After the terms had been settled 
by the parties and examined and 
duly drafted by the Government 
Conveyancer they were submitted 
to the Court for sanction, Disputes, 
however, arose between K and the 
liquidators as tọ the terms of the 
mortgage deed and eventually the 
Court approved the deed as settled 
by the Government Conveyancer 
and directed the liquidators to take 
steps to get it executed, 
"Held: that the accepted scheme 
provided for an advance only of 
10 lacs; the new scheme which pro- 
vided for a further advance of 
Rs.62,000 was not the scheme 
accepted by the meeting of share- 
holders, and although it was pos- 
sible that the share-holders would 
have gladly accepted the further ad- 
vance it was also possible that they 
might have considered that the extra 
burden turned the sale. The ap- 
proval of the meeting of the share- 
holders was not taken as is usual 
in carefully drawn schemes subjects 
to modifications to be approved by 
the court. It was therefore im- 
possible to hold that the amended 
scheme had been approved by the 
share-holders at their meeting, or 
that the share-holders impliedly 
assented to an increased advance of 
Rs.62,000. The orders of the 
Court for preparing a deed of 
mortgage must be set aside and a 
meeting of the share-holders should 
be summoned to consider-the amend- 
ed scheme and it should reserve the 
power to the Court for the appro- 
val of the modifications, 
Kamuapat-Mott Lat v. THe 
Union Inpian Sucar Murs 
Company, LIMITED (IN LIQUIDA- 
TION) e ti 
rere ice 
Secs.. 169 and 171—Winding-up 
Judge’s powers under, to refuse 
leave to roceed, to secured 
creditor~Sec, 229—Interpretation® 
of—‘Rules-sScope and proper 
construction of the word—Applica- 
ton of insolvency gules in wing- 


ing-up of susolvent companies— 
Provincial Insolvency Act, Secs. 
28(2), 330) end 44(2)— 


“Provable”, meaning of the ex- 


pression. . 
No secured creditor need, or can 
bed 
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be forced to, prove his debt in, and 
such a creditor can stand 
wholly outside, the winding- 
up proceedings if he so 
elects and rely upon his security 
or his decree if he has obtained one 
but every secured creditor must 
obtain leave to proceed from the 
winding-up Judge, and the latter 
has jurisdiction to refuse leave 
absolutely, but he has no jurisdic- 
tion, under colour of refusing leave 
or otherwise, to annul or modify 
a secured creditor’s seourity or 
decree. 


The winding-up Judge should 
ordinarily refuse leave only for 
such time as may be necessary to 
enable him in the particular cir- 
cumstances of each casé to deter- 
mine whether he will direct the 
liquidator to pay off the claim and 
thus save unnecessary costs to the 
estate or whether he will give leave 
to proceed, or whether he will 
direct the liquidator to take such 
steps as may be open to him to 
get the decree set aside. 


[Per Boys, J.—The rules con- 
tained in any section of the 
Provincial Insolvency Act and any 
appropriate rules of practice in 
insolvency proceedings are imported 
into the Companies Act, -unless 
there is something in the Com- 
panies Act itself already providing 
for the matter in question, or in 
conflict with the rule which it is 
proposed to import. 


„The word “provable” as used 
in the Insolvency Act means 
“capable of proof” or “which may 
be, i.e., are allowed to be, proved”.] 

[Per Kine, J.—The word “rules” 
in Sec. 229 must be liberally con- 
strued in the sense of “rules of 
law” including (3) provisions of 
the Insolvency” “Act, (b) rules 
made under that Act and (c) rules 
of practice. ] 


e 

Hansray v. Tur OFFICIAL 
LIQUIDATORS, Deurapun, Mus- 
sooRIE Exectric Tramwaf Co. 
Lro g P 
sees, 207 
and 215—Voluntary liqnidator— 
Powgr of enforcing g call by a 
suit. 


The language eof Sec. 215 of 
the Companies Act does not indftate 
—_ 
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Companies Act—(contd.) 


that the only method of enforcing 
a call, open to a voluntary liquida- 
tor, is by making an application. 


Pace 


The fact that he has been enfþower- ` 


ed to seek the assistance of the 
High Court does not mean that 
ordinary powers that he may have 
under the law are taken away 
from him and, therefore, a volun- 
tary liquidator is entitled to enforce 
a call by a suit before the liquida- 
tion is brought under the supervi- 
sion of the Court. 


THE Sarswati TRADING Corro- 
RATION LIMITED, Jaunrur-—IN 
THE MATTER OF 


e. 229 


—Interpretation of, 


See Companies Act, Secs, 169 
and 171 


Compensation—Mode of assess~ 
ment, 


See Land Acquisition Act, Sec. 
23, Sub-sec. (1). 


When cannot be 
claimed. ‘ 


See Contract Act, Sec. 118 


Compromise—When rendered 
invalid for want of registration. 


See Registration Act, Sec. 49 


Contract Act (IX of 1872), - 


Sec. 2(d)—‘Consideration’, defini- 
tion of, interpretation of--Time- 
barred debt—Whether constitutes 
good consideration for sale deed. 


As the property sold was insuffi- 
cient to satisfy A’s 
against B, A obtained another decree’ 
under Or. 34, R. 6. Ia 1921 C 
(remote relation of B) obtained a 
simple money decree against B on 
basis of promissory notes. At that 
time the property in suit, which 
was the only property of B, was 
under attachment on a decree of 
A and that attachment remained 
in force till March 10, 1924 when 
the execution case of A was struck 
off the file. On April 25, 1924 
B executed”a sale deed in favour 
of C and the consideration was set 
off by the debt due from B to C 
on the decree of 1921. Held, that 
assuming that the decree of C 
agaist .B was time-barred at the 
date of the execution the sale 
deed, it gtill formed a gd§d consi- 
deration for thegale deed. 
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Contract Act—(contd.) 

There is nothing in the defini- 
tion of ‘consideration’ in Sec. 2(d) 
of the Contgact Act to indicate 
that a time-barred debt does not 
form a good consideration. 

NATHU SINGH v. GIRWAR SINGH 


C. 23 
—Validity between 
partners. 

See- Excise Act (IV of 1710): 
Secs. 40, 41 


of 


contract 


ec, 24 
—Mortgage, prohibited by law, 
secured for money borrowed— 
Personal covenant following recstal 
of mortgage—Contract void. 


If a mortgage prohibited by law 
comes into existence on the money 
being borrowed, the entire contract 
of mortgage is void under Sec. 24 
of the Contract Act, and the per- 
sonal covenant in the mortgage also 
falls along with the contract of 


mortgage. 7 
SHEO Narain Duse v. Raj- 
KUMAR Ral 
i See. 1253) 


—Sinples money bond—Agreement 
by sons to pay father’s time-barred 
debt—Claim based on the bond— 
Sons liable only to extent of family 
property. g 

Where defendants 1 and 2 
(Hindu sons) executed a simple 
money bond in favoûr of plaintiffs 
in consideration of a time-barred 
debt owed by -their father, held, 
that they were only liable“to the 
mae | their share in the joint 
family property. 

Asa Ram v. Karam SINGH 

Sec. 30 
—Wagering contract—Not en- 
forctble—Documents relating to 
suit, production of—Decisions by 
High Court, binding effect of, on 
subordinate courts. 


Apart from the question of onus 
of proof it lies upon a party to a 
suit, whether he be plaintiff or 
defendant, to produce in court all 
such material documents relating to 
the suit as may be in his possession, 
even though no application has been 


1132 


212 


479 


901 


made for its production by the - 


orhe party. 

is not rely a matter gf 
judicial etiquette but one, of prin- 
ciple that the courts of, "law sub- 
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ordinate to the High Court must 
implicitly and without question 
follow the decisions of this court 
so long as the same havé not been 
overruled either by the High Court 
or by a superior court. The inter- 
pretation of a statute is intended 
to dispel all doubts and difficulties 
attending the construction of the 
statute concerned and to serve as 
a guide to the subordinate judiciary. 

Where the parties, by common 
consent, agree to speculate only in 
differences, according to the rise 
and fall of the prices in the market, 
and the delivery of goods is not 
in the contemplation of either, the 
transaction is of the nature of a 
wager or gamble; and a contract 
relating to the same, although not 
illegal, 1s not enforceable under 
Sec. 30 of the Contract Act. ; 

Moot CHanp, Nanpoo MAL v. 
Kanuarya Lat - 


See. 62 
—Novation of contract—Executory 
contract, effect of, on earlier mort- 
gage—Indian Evidence Act, Sec. 92 
— Admissibility in evidence of sub- 
sequent contract to vary terms of 
mortgage deed. 

A mere executory contract which 
has to be specifically enforced and 
which is to be substituted for the 
old contract, cannot supersede a 
registered mortgage deed by which 
an interest in the property had 
passed. Till the second contract, 
contemplated, was brought into 
existence, the old contract would 
exist and continue to be enforce- 
able. 

“Agree to substitute” is equivalent 

o `“agree „in substituting”. 

ANGAN LaL v. SARAN BEHARI 

e 
Se. 64 
~-Voidable contract, restoration of 
benefit received. 


See Minor ® 


Sees. 65° 
and 72—Obligation of person re- 
ceiving advantage under agreement 
discovered to-be vol. é 

See Registration of documents 

msee. 70 
—Suit based on Išundıs inadmis- 
sible in evidence—Claim on original 
consideration—Evidence giunde to 
brove contract, 

See Evidence Act, Sec. 
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puna A 79 
—Suit by person recorded as lam- 
bardar for recovery of sum paid 
as revenue. 


See Jurisdiction of Civil and 
Revenue Courts i ach 


See. 7: 
—Agreement for sale of land— 
Sum stipulated as payable in case 
of breach—Damage actually sus- 
tained less—Stipulated sum not re- 
coverable, i i 


An agreement for sale of immov- 
able property provided that the 
party committing a breach was to 
pay Rs.10,000 as damages. The 
-purchaser having committed a 
breach, the vendor re-sold the pro- 
perty at a loss of Rs.1,000 only 
and then sued for recovery of 
Rs.10,000 damages stipulated in the 
agreement. Held, that in -view of 
Sec. 74 of the Indian Contract Act, 
the vendor could only recover. the 
actual damage sustained by him and 
not the sum of Rs.10,000 either as 
penalty or liquidated damages. 


BHar Panna SINGH v. FRM 
BHAI AryaN SincH—BHAJAN 
SiIncH—SurJAN SINGH . age 


_— See. 7 
+ —Penalty—Amount.due under old 
agreement—New agreement to re- 
_ mit part provided balance paid 
within a stated time otherwise 
entire amount payable—Not penal. 


The term “penalty” cannot be 
properly applied where all that is 
agreed between the parties is that 
they shall revert to the situation 
existing immediately prior to the 
new agreement, even though that 
may involve liability on the part of 
one of them for a sum greater than 
if he had carried out the *agree- 
ment. . 


Where Rs.1,368 had been realized 
by the mortgagee up to 1924, the 
last payment being Rs.500 made by 
defentlant-mortgagor on May 28, 
1924 and on that date, although 
there was some further unascertain- 
ed sumgdue on thegmortgage, the 
parties entered into the following 
agreement:—“Only Rs.300 remains 
to be paid out of the amount settled. 
You agree to pay it within five 


months ..... If it is not paid 
as agreed, then we shall sealize 
whatever hey been remitted”; 


791 


——_--—__——————See. 118 
—Contract with warranty for sale 
of goods—Warrarity broken— 
Buyers right to refuse or accept 
goods—User of goods to be Ismited 
to trial—Coyn pensation —W hen can- 
not be clarmed—Sec. 73—W hen 
plaintiff entitled to interest. 


Under Sec. 118 of the Contract 
Act when there has been a con- 
tract with a warranty for sale of 
goods, which at the time of the 
contract was not ascertained, and 
the warranty is broken, the buyer 
may accept the goods or refuse to 
accept them, when tendered. It is 
open to the buyer to keep the goods 
for a reasonably sufficient time in 
order to examine or try them in 
order to decide whether he would 


refuse or accept them. The user . 


of the goods, however, must be 
limited to the trial and must not 
go beyond that. Where the buyer 
failed to give notice of his inten- 
tion to claim compensation as soon 
as he discovered the fact that 
the warranty had been broken by 
delivery of an article that did not 
implement the contract, he was not 
entitled to any compensation nor to 
any refund of the part paymgat 
made by him. * 


THe EMpirE ENGINEERING Co., 
BRANCH OF THE BRITISH INDIA 


CORPORATION, LTD., CAWNPORE 
v. THe MounicrpaL Boar, 
BAREILLY 


Sees. 124, 
126, 132 and 135—Promissory note 
—Joint execution of, by two per- 
sons—Disappearance of one execut- 
ant—Liability of other executant— 
When cannot be regarded as a 
surety. 


A promissory note for Rs.25,000 
dated February 5, 1923, was exe- 
cuted by A and B in favour of a 
certain Bank. On August 2, 1923 
B paid .Rs.5,000 to theWBank and 
then he disappegred. On“A’s appli- 


ation insolvency proceedings were e 
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held, that the stipulation could 
not be regarded as a penalty as there 
was no exacting from the mortgagor 
of anything more than was due to 
the mortgagee at the time the agree- 
1081 | ment was entered into. - 
SHEO Prasan v. SANAULLAH . 894 
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taken against B. In a suit by the 
Bank for realization of the balance 
due on the gromissory note, filed 


after A had made a number of - 


payments to the Bank, it was found 
that although A had signed the pro- 
missory note andthe receipt for 
Rs.25,000 on January 24, 1923 
it was on February 5, 1923 that a 
period was fixed for re-payment of 
the loan in a letter written by B 
to the Bank, 
note stated that interest was to be 
at 9 per cent per annum with half 
yearly rests and that A was aware 
of all these facts. The Subordinate 
Judge decreed in favour of the 
Bank. Held, upholding the lower 
court’s decision, that as there was 
no subsequent contract between the 
creditor and B by which the period 
was extended, Sec. 135 of the Con- 
tract Act had no application, and 
that as A had- jointly executed the 
promissory note, he could not be 
held in law to have the position of 
a surety.” 

There is an essential antithesis 
between the legal position of a 
surety and that of the executant of 
a promissory note, 


La Bemir Lan v Tue 
ALLAHABAD BANK LTD., CAWNPORE 


S00, 187 


~—Representative capacity of signa- ` 
tories for an agreement between 


various communities, 
See Religious processions 


that the promissory ` 


INDEX 


Pace 


1137 


1083 


ser, 239 _ 


—Hindu “Lew—Joint family—Part- 
nership entered into with strangers 
by individual member—Liability of 
other members—-No presumption in 
law—Nature of partnership—How 
_ to be determined. 


The agreement to constitute a 
partnership may be express or may 
be implied. A presumption in 
favour of such an agreement may 
be raised from the conduct of the 
parties, from their mutual dealings 
and from the surrounding circum- 
stances but there is no presumption 
in law that a member of a joint 
family “€ntering into a partnership 
with certain persons who are stran- 
gers to the family is doing so in a 
representative oofzacos capacity, 
If a liability i is Spught to he fasten- 
ed upoñ- the other members of the 
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family, it can be done either by 
evidence of consensus or by evi- 
dence to prove an agency through 
which the contract of partnership 
was brought into existence. 


[Per Sutamman, J.—The acquisi- 
lion of property stands on quite a 
different footing from the member- 
ship of a partnership which involves 
not only an acquisition of an in- 
terest in a partnership concern but 
an assumption of liability also.] ` 


Mirza Mat Buacwan Dass v. 
RAMESHAR 


L Seen 249, 
251 and 263—Partnership—Promis- 
sory note executed by two of the 
partners in favour of another part- 
aer—Not binding upon remaining 
partners. 


` Where two members of a firm of 


which plaintiff was also a partner 


executed a promissory note in plain- 
uff’s favour agreeing to pay him 
a certain amount due to him on 
taking partnership accounts, Held, 
that the promissory note could not 
bind the other ‘partners besides its 
executants. 

Secs. 249, 251 and 263 of the 
Contract Act do not lay down that 
one of the partners, as between 
themselves, can bind another partner 
where the dealing is not with a 
third party. if 

Hosiiar SINGH v. 


Upar Ram 
SINGH z . 





ure Sec. 264 
—Retirement of partner from firm 
Liable to customer who had no 
notice of retirement—Contract Act, 
not exhaustive. 


A firm of which the appellant 
was a partner borrowed money on a 
promissory note. Subsequgntly the 
firm dissolved the partnership and 
the appellant retired. Business was 
continued by the other partners 
under the same name. Later the 
firm renewed the promissory note 
in favour of ghe creditor. The re- 
tirement of the appellant from the 
firm was advertised gn the gazetge 
and in the other newspapers but 
the creditor had no notice of the 
appellant’s retiremest. Held, that 
the appellant was liable to the cre- 
ditor. Sec. 264 of thg Indian 
Contract Aet does not deal with 
the liabilities of the firrf™to the 
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Contract Act—(contd.) 


persons dealing with it> The 
Indian Contract Act is not ex- 
haustive of the law of contract. 


JWALADUTT R Prrant v. Raya 


BAHADUR BANSILAL MOTILAL 


Co-sharers—Sale of broperty 
among. 7 


See Partition Act aw of 195), 
Secs. 2 and 3 


Court-fee— 
Basis for payment of. 
See Civil Procedure Lote Or. 41, 


-Rules 1, 4 


Court-fees Act (vot of 1870), 
Sec.* 12--Deficrency in court-fee 
paid in conrt below discovered in 
High Court—-How to enforce pay- 
ment, 


See Civil Procedure Code, Sec. 96 
Crimifial Procedure Code, 
Sec. 56—~Possessing arms without 


license—House-search by police 
officer—Legality of. 


See Arms “Act, Sec. 19(f) 


1er. 
“Suspicion? —Value of as evidence 
—Order calling for security—W hen 
unjustified. 


“Suspicion” is worehléss and 
inadmıssible unless supported by 
good reasons and “it is the reasons 
and the facts on which the sus- 
picion is based, and not the sus- 
picion, to which only weight can 
be given. 

DALLE SINGH v, KING-EMPEROR 

See. 110 
—Inapplicability of, to harbouring 
of dacoits—-Penal Code, Sec. 216A 
—Applicability of. 

The Legislature did not desire 
that the provisions of Sec, 110 of 
the Criminal Pfocedure Code should 
be applied to a harbouring of 
dacoits, the intention being that 
such a man should be deft with 
undes the substantive provision of 
the Indian Penal Code, if, Sec. 
216A, 

Manni LAL Awasrut V. Kine- 
EMPEROR 


iin eee 110— 
Proceedings under—Wotice charg- 
ing accused to be habitual thief and 
bossessing bad geputation—Inappli- 
cability of preventive section¥s 

Where appif@ant along with three 


107— 
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others were charged under Sec. 110 
of the Criminal Procedure Qpde and 
the notice served upon them was to 
the effect “that they formed one 
gang and have been habitually com- 
mitting theft”, that they possessed 
a bad reputation in the vicinity of 
their village, that’ they had only a 
nominal means of livelihood and 
that they had been strongly sus- 
pected to have committed certain 
burglaries, held, that there was 
nothing in the notice which could 


be the basis of proceedings under . 


Section 110. 
Ser. 110° 
—Reference by District Magistrate 
to High Court for enhancement of 
period of security and from order 


of discharge—Revision—Evidence of ` 


general repute, what it should be— 
Allegations as to suspictons—Ad- 


missibility of-—Previous convictions, _ 


evidential value of. 


“In a security case under Sec. 110 - 
of the Criminal Procedure Code re- 
sulting in the discharge of one of 
the persons proceeded against and 
the binding over of the other for 
a period, the matter was brought-- 
before the High -Court by the 
District Magistrate -through the 


Sessions Judge by means of a re- - 


ference for the enhancement of the 
period of: security and for re-trial 
of the discharged erson. Held, 
that the matter could go before the 
High Court only on the revisional 
side and the High Court will not 
go into the merits of the ase 
unless there was something to show 
that there has been a material de- 
parture from the legal principles ac- 
cording to which the case ought to 
have been dealt with; or, if it is 
asked to go into the facts, it will 
do so only if something is shown 
which particularly indicates that it 
is desirable to enter into those facts. 

Evidence of general repute „does 
not mean the placing of a hetero- 
geneous mass of more or less vague 
and general statements by any wit- 
ness who can be produced to say 
something on hearsay or otherwise. 


A man’s general repute is just as ° 


much a fact as any other fact 
which can be proved by a witness, 
and the prosecution Apia ascer- 
tain such facts within dhe know- 
ledge of the wjtness, or reasons fore 


i ~ 


Pace 
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suspecting the accused, and then put 
the witness into the box to give 
evidence as t® those facts. 


The mere production of a string 
of witnesses, including a police 
officer, who say that an accused 
person’s general repute is so and so 
can carry very little weight unless 
some attempt has been made to show 
that he is a person in a position 
to know the general repute and 
there has been some reasonable at- 
tempt by the counsel for the ac- 
cused or by the court to check 
the value of the evidence. 


The evidence as to the suspi- 
cions of a witness that a particular 
man committed;, either singly or 
with others, a.theft in his house, 
is wholly inadmissible in security 
cases, and in this respect a police 
officer stands in no stronger position 
than any other witness. 


Krnc-Empzrorn v.-Ram Lau 


—— See. 133, 
para. 2--Brick-hiln—Order direct- 
ing making of bricks to cease and 
to fill up pits—Legality of— 
Nuisance, not connected with any 
public way—Excavations, power of 
Magistrate in respect of— Re- 
move”, meaning of. 


Where, after a private individual 
had been allowed to purchase land 
outside Municipal limits and to dig 
pits for purposes of manufacturing 
bricks, theeMagistrate, on complaint 
that the pits constituted a breeding 
ground of mosquitoes and that the 
smoke from the chimneys constitut- 
ed a nuisance, ordered, under 
Sec. 133 of the Code, the making 
of bricks to cease and the pits to 
be filled up but there was no sug- 
gestion that any nuisance had oc- 
curred on any public way, keld, 
that the only power given to the 
Magistrate in reference to an excava- 
tion is to order it to be fenced. 
It would be straining the meaning 
of the word “remove” to hold that 
removal of the trade or occupation 
includes ordering the opposite party 


to restore the status’ quo ‘in the 


manner in this case considered by 
the Magistrate degftable. 


Byacar Ram DA Kine-EMrenon 


. 


P aad 


Pace 


361 


$ 


177 


Criminal Procedure Code 
—(contd.) 
ess. 139A 
and 137—Preliminary and formal 
inquiries—Nature and scope of— 
Procedure. 

Having regard to Section 139A 
of the Criminal Procedure Code 
a criminal court is not directed, on 
the opposite party showing cause, 
to consider directly the question of 
hus bona fides at all, but to con- 
sider whether there is any reliable 
evidence in support of his denial. 
This preliminary enquiry is clearly 
different from the formal inquiry 
which may have to be held later 
under Sec. 137 if the Magistrate 
finds that there is no prima facie 
relsable evidence in support of the 
dental. The Magistrate is left an 
absolute discretion as to how far he 
will go or upon what materials he 
will act in considering whether the 


` defendant seems likely to have such 


a case in support of his denial as 
may make it seem unfitting for the 
criminal court to proceed and it 
1s within his inherent jurisdiction 
to stay the proceedings until the 
matter has been decided by a com- 
petent civil court on such condi- 
tions as may seem fit in the varying 
circumstances of each case. 

Manowar SINGH v. KINnc- 
EMPEROR .. y 

a eee 195 (6) 
—Provisions of—Complamt to 
Police followed by complasnt in 
court—Subsequent prosecution under 
Sec. 211 of Penal Code of com- 
plainant on written complaint by 
police “officer—Trial by Deputy 
Magistrate—Jurisdiction, question of 
—Sec. 190 (b)—Provisions of. 

A complaint to the police was 


385 


followed by another complaint, on - 


the same allegations, in the court 
of a Magistratt and the latter com- 
plaint was dismissed after inquiry, 
A revision application to the same 
court was also dismissed. Subse- 
quently, on a Written complaint sent 
by the Superintendent of Police to 
the District Magistrate for the pro- 
secution `of the: complainant under 
Sec. 211 of the Penal Code, the 
complainant was tried by a Deputy 
Magistrate. Held, (1) that the 
offence, if any committed by the 
complainant, was complete before 
he went to court with his complaint, 
and thereforg, it could not be said 
that the ‘offence was commiséed in, 
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Criminal Procedure Code 
—(conid.) . 


or in relation to, any proceeding in 
any court. Sanction of the court 
under Sec. 195 (b) of the Criminal 
Procedure Code was, therefore, not 
necessary} 

(2) that as under Sec. 190(6) 
cognizance may be taken of an 
offence upon a report in writing of 
facts relating to the offence made by 
any police officer, the Deputy 
Magistrate had jurisdiction to conti- 


nue the proceedings against the 
complainant. 
Kinc- 


Prac Darr TIWARI v. 
EMPEROR x y 


“Sec. 197 (1) 
Anonymous complaint against 
Municipal member—Cognizance by 
District Magistrate—When barred 
—-High Courts inherent power to 
interfere—Sec. 561A, provisions of. 


When any public servant, who is 
not removable from his office saved 
by or with the sanction of -the 
Local Government or some higher 
authority, is accused of any offence 
alleged to have been committed by 
him while acting, or purporting to 
act, in the discharge of his official 
duty, no court shall take cognizance 
of such offence except with the pre- 
vious sanction of the Local Govern- 
ment. ] 

Where on receiving anonymous 
complaint that a Municipal Com- 
missioner had acquired a share in 
a contract with the Board, the Dis- 
trict Magistrate immediately took 
cognizance and had the said Com- 
missioner’s;, account-books seized 
after a search of his house by. a 
Deputy Magistrate, Seld, that the 
High Court had jurisdiction inde- 
pendently of the Criminal Proce- 
dure Code to interfere in this case. 
Held, furthere that the District 
Magistrate had no jurisdiction to 
take cognizance as he did and there- 


fore all proceedings should hẹ stayed. 


Byamon Prasan v. Kiwa- 
EMPEROR 5 : x 
—Sêes. 234, 
235 and 236—Provisions of, nature 
of—Mütually exchRive—Sec. 239, 
provisions of—Cannot be extended 
— Joint trial—W hen illegal. 

The provisions of Sec. 234, 235 
and 236 of the Criminal Procedure 
Code are mufually exclusigg and 
the provisiogs.of Sec. 239 stand by 
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themselves and the scope thereof 
cannot be extended by use of the 
provisions of Sections not @eferred 
ta in Sec. 239. 

Where two persons were tried 
jointly having been charged with 
three offences and each offence was 
framed, in the alternative, either of 
criminal breach of trust or abet- 
ment thereof, beld, that in the case 
of charges, in the alternative, with 
embezzlement or abetment thereof, 
the accused has to meet two distinct 
set of circumstances, and in the 
present case the accused had thus 
to meet six’ distinct sets of circum- 
stances, which is against the spirit 
of the provisions of Sec. 233 and 
would not be covered by any of 
the exceptions detailed’ in the 
Sections that follow Sec. 233. The 
trial was, therefore, illegal, and 
the question, whether the accused 
was prejudiced or not, did not arise. 

JanesHar Das v. Kinc-EMPEROR 


ees. 253, 
Clause (2) and 240, 403(1) and 
(2), applicability of—Prosecution 
under Secs. 211 and 500, I. P. C. for 
making false report—Conviction 
ander Sec. 500 only—Application 
in revision for enhancement of sen- 
rence and to inflict sentence under 
Sec. 211—Withdrawal of, effect of 
—Second complaint under Sec. 211, 
when incompetent. | 

A report, made by A to the 
police, that a burglary had been 
committed at his house and that 
B and C were standing at his door, 
and directing the operations of the 
burglars, having been found to be 
false, A was tried under Secs. 211 
and §00 of the Penal Code on the 
complaint of B who was a brother 
of C. A was convicted under 
Sec. $00. Thereupon B applied to 
the High Court to enhance the 
sentence under Sec, 500 and to 
inflict one under Sec. 211, but later 
on B withdrew his application. C 
then filed in the court of a magis- 
trate a complaint against A under 
Sec. 211 and the magistrate accept- 
ed it. Held, that the withdrawal 
of, the application in which sentence 
was desired under Sec. 211, Indian 
Penal Code amounted to a with- 
drawal of the charge foathat offence _ 
and uader Sec. 240 of t§e Criminal 
Procedure Code the effect was an 
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acquittal’ on that-charge. Sec. 235, 
Sub-section (2) of the Criminal 
Procedure Code? would therefore 
apply becau®% the’ acts alleged 
against the accused of making a 
false report constituted an offence 
falling within two definitions of the 
Penal Code, viz., Secs. 211 and 500, 
and he could be charged with them 
and tried at one trial for each 
of such offences, but having been 
convicted of one of such offences, 
he could not be tried over again for 
an offence under the other section. 


GHAMANDI Nato v. Basu LAL 


Sec. 239 
—Provisions of, cannot be extended. 
See Criminal Procedure Code, 


Secs. 234, 235 and 236 





oer Sec. 307 
—Verdict by jury—When perverse 
—Interference by High Court— 
When justified. 


Ordinarily the verdict of the jury 
to whom the decision of the case 
was primarily entrusted by law is 
entitled to very- great weight and 
their verdict is not liable to dis- 
placement upon the mere ground 
that upon a consideration of all the 
evidence, a‘Judge would have arrived 
at a conclusion different from that 
arrived at by the jury. But where 
the verdict of the jury is perverse 
and patently erroneous and it 1s 
established that the verdict amounts 
to a gross miscarriage of justice, 
the High Court is entitled to draw 
its conclusions from the evidence as 
to the guilt of the accused. 

Where the verdict of the jury 
did not proceed upon a considera- 
tion of the evidence for the pro- 
secution, which was perfectly 
straightforward, natural and free 
from any tait, eld, that the 
verdict was clearly perverse and 
the reference to the High Court 
under Sec. 307 of the, Code of 
Criminal Procedure was justified. 


KING-EMPEROR v. JUKHAN 


meaenamenneoeenenenananaamaa SP, 3393) 
—Prosecution under—When High 
Court should grant sanction for— 
Accused pardoned by Magistrate— 
Locus paenitentiae—When not to 
be granted. 

A pardon hadwbeen tendered and 
accepted by anffaccused who aftér- 


. 168 


o” 


~ INDEX 


PAGE 


1056 


329 


509 


Criminal Procedure Code 
7 —(contd.) ; 


wards made two contradictory state- 
ments in the course of the trial 
under Sec. 302 of the Penal Code. 
On an application being made under 
Sec. 339(3), Criminal Procedure 
Code, beld, that the accused should 
be prosecuted for giving false evi- 
dence under Secs. 193 and 194 
of the Criminal Procedure Code. 

Held, further, that the grant- 
ing of focus paenstentiae being a 
matter for judicial discretion, it 
should not be granted in the pre- 
sent case. 

Kinc-Emreror v. DuKHU OR 
DuxHa 


—— Sec. 418 
—Trial with aid of jury—Charge 
vitiated by misdirections and non- 
directions. 

See Penal Code, Secs. 
467 


—_——___—_——Sers. 435 
—Finding of fact—Evidence relat- 
ing to, existence of-—When High 
Court cannot imterfere. 

The power of the High Court in 
appeal is totally distinct from its 
power which can be exercised in 
revision. 

Where there is evidence of what- 
soever character on which a parti- 
cular finding of fact may be based, 
the High Court is precluded under 
the terms of Sec. 435 of the Crimi- 
nal Procedure Code from interfer- 
ing with that finding. 

SHANKAR SINGH v. 
EMPEROR 





380 and 


Kinc- 


sees. 435 
to 439—Revision in High Court— 
Practice—Party must first apply to 
District Magistrate or Sessions 
Judge. 

It is the ‘settled practice of the 
High Court to refuse to hear an 
application “for criminal revision, 
even after an ex parte “admission 
of the application, when the appli- 
cant has not first applied to the 
District M&gistrate or to the 
Sessions Judge for revision. e 

JapunannaNn Misra v. SHEO- 
PAHAL 

—— Sec. 
436—Persons calle? upon under 
Sec. 109 to give security and dis- 
charged—District Nagistrate’s guris- 
diction to revise case of. 

Under Sec. 436 of the Criminal 
Procedure Gode as amend@d in 1923, 
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a District Magistrate has no jurisdic- 
tion to revise the case of a person 
who had been called upon to give 
security and was discharged. 


Neur AHR v. Kinc-EMreror ` 


Sec. 446 
—Provisions of, mandatory nature 
of. 

The provisions of Sec. 446 of 
the Criminal Procedure are man- 
datory and where a Magistrate de- 
cides under Sec. 443 that a case 
ought to be tried under the provi- 
sions of chapter 33 and the case is 
a warrant case, he should, if he 
does not discharge the accused under 
Sec. -209 or Sec. 253, commit the 
case for trial to the court of sessions 
whether the case is or is not exclu- 
sively triable by that court. 


Banarst Das v., Kinc-EMPEROR 


See. 476 
—Order by Munsif awarding costs 
against person not a party to civil 
Itigation—Without — yurisdiction— 
Civil Procedure Code, Sec. 115 
—Revision, when lies. 








There is no invariable rile of the 
High Court under which an apph- 
cation for revision would be refus- 
ed where any other remedy is open. 
The provisions of the law are to be 
followed, and in cases where an 
appeal lies to the High Court, a 
revision would not lie. 

On hearing that the parties had 
produced two different copies of a 
Municipal document, before a Mun- 
sif, the District Magistrate held an 
enquiry and finding that one of 
the copies was a forgery, he drew 
the attention of the Government 
who directed him to inform the 
court concerned of his suspicion. 
He did so by a petition. The Mun- 
sıf held an enqyry, wrote a Judg- 
ment ending in doubt and therefore 
refusing to order prosecution and 
awarded costs against the District 
Magistrate. Held, that inasmtich as 
neither® the King-Emperor nor the 
District Magistrate by himself was 
a party to the civil litigation, the 
Munsif had no jurisdicgion to award 
costs in the proceedings under Sec. 
476 of the Criminal Procedure Code. 


Krenc-EMPEROR THOUGH THE 
Districr MAGISTRATE OF ETAWAH 
v, BEHARI LAL eè 4 
ee 
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—Prosecution under, ordered by 
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188 


62 


Munsif—Appeal to District Judge 
—Transferred to Subordinai® Judge 
—Jurisdiction, question of—Bengal, 
N. W. P. and Assam Civil Courts 
Act, Sec. 22—Provisions of. 


In a suit on a bond for recovery 
of a certain sum the Munsif, finding 
plaintifs claim to be excessive, 
directed his prosecution under 
Sec. 476 of the Criminal Procedure 
Code holding him guilty, prima 
facte, under Secs. 209 and 210 of 
the Penal Code. Plaintiff, there- 
upon, preferred an appeal which the 
District Judge transferred to a Sub- 
ordinate Judge who eventually heard 
the case and, being of opinion that 
the prosecution was unjustified, or- 
dered the revocation of the -com- 
plaint. 
Judge was authorised under Sec. 22 
of the Bengal, N. W. P. and Assam 
Civil Courts Act to transfer the 
appeal from an order of the Munsif 
to the Court of a Subordinate Judge. 





KARIMULLAH v. RAMESHWAR 
PRASAD x 
Sec. 488 | 
—Habitual _—_ill-treatment—Wife’s 


tight to live separately and claim 
maintenance. 


Under the present Code of Crimi- 
nal Procedure the right of the 
woman who is living separately from 
her husband is not restricted to pay- 
ment of maintenance to cases in 
which she has been treated -by her 


husband with habitual cruelty. The 


words “just ground” invest the 
Magistrate with larger discretion in 
the matter of giving or granting 
maintenance. 

Where a low caste Hindu hus- 
band had subjected his wife to a 
systematic course of ill-treatment 
and brutal oppression for a number 
of years with the result that the 
wife eventually left her husband’s 
place and refused to return as it 
was more than probable that her 
return might give rise to a resump- 
tion of the ill-treatment, Seld, that 
the wife was entitled to live se- 
parately. and claim maintenance 
from her husband, under Sec. 488 
of the Code. 

There are no social rule prevail- 


ing in the Hindu system of society 
‘ . 


Held,- that the District . 


55 


y 


“which 
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Criminal Procedure Code 
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allow or countenance the 

habitual ill-treatment of the wife by 

the husband :@r is there any custom 

in vogue which compels upon the re- 

turn of the wife to the husband in 

spite of his habitual ill-treatment. 
Karurya v. Hira 


——— See. 491 (1) 
—Writ- of habeas corpus—When 
High Court not empowered to issue 
—Person arrested in British India 
but imprisoned in Indian State— 
Jurisdiction, question of. 

Where a person was arrested in” 
“British India but he was no. longer 
within the limits of the jurisdiction 
of the High Court but’ was in 
custody in an- Indian State over 
which the court had no jurisdiction, 
held, that the power of the High 
Court to issue directions of the 
nature of a habeas corpus under 
Sec. 491(1) could not be exercised, 
nor could it direct the Political 
Agent of the Indian State to pro- 
duce the prisoner~in the High 
Court as according to thé afidavit, 
he was not in custody under the 


direction or control of the said 
officer. Han te 

Suiva. Prasan NAITHANI v: 
Kirnc-EMPEROR 


Sec: 436. 





—Bail—Grant of—Court of Session ` 


acting under Sec. 498, powers of, ~ 
to grant bail—Discretion, how to be 
exercised, G 

Under Sec. 496 of the Criminal 
Procedure Code bail may, be grant- 
ed to any person who, is arrested: 
or detained without a warrant by 
an officer-in-charge of a police sta~ 
tion, or “appears, oris brought, be- 
fore a court.’ The proviso in this” 
section that -bail can be’ granted 
only to a person’ other than a per- 
son accused of a-non-bailable offence 
is not applicable to the court of 
session acting under Sec. 498 of 
the Code. 

The circumstances of the case, 
and the questions whether the appli- 
cant may or’may not be released 
on bail without fear of absconding 
or terrorising prosecution witnesses, 


or committing similar or any other” 


offence while on bail, ought to be, 

considered in disposing of appli- 

cations for bail. ® | ‘ 
ACHHAIBAR’ @MisiR 


vo Kind. 
EMPEROR ane 
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1208 


520 
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—B a i l—Non-consideratson of 
grounds for—Effect of. 

Where membérs of two parties 
were being prosecuted and one of 
them having been released on bail, 
applicant also ‘applied for bail on 
the grounds that the other party 
will have a better chance of their 
case being properly represented, but 
the application was disallowed as 
there were reasonable grounds for 
the Court to belieye that applicant 
was guilty of'an offence under Sec. 
304 of the Penal Code, keld, that 
the reasons pointed out by the ap- 
plicant must weigh with a court, 
and if there was no danger of the 
applicant absconding if released on 
bail, he should be released; it was 
necessary for the Sessions Judge to 
consider all these points under Sec. 
498 of the Criminal Procedure 
Code. : 

FATEH SINGH v. Kinc-EMPEROR 





—Transfer—Application for—When 
does not lic—Magistrate and ad- 
vocate on -friendly terms fifteen 
years back. 

A man at the bar who has been 
given proper’ instructions and fees 
has no right whatéver to refuse to 


Sec. 526 — 


585 


undertake a case merely because the `` 


opposite party happens to be a 
member of the same profession. 

An application for transfer cannot 
be allowed merely on the ground 
that the trying magistrate, -fifteen 
years before, had rubbed shoulders 
with somebody who was either a 
complainant ora fespondent or an 
advocate in the case.’ 


Gokut Prasan v.  Kınc-EmpeROr. 
L ec 
526, Cl. °*8=+Applicatign -for 


transfer—District Magistrates power 
under Sec. $28—Trial court un- 
authorized to adjourn proceedings in 
order to enable accused to apply to 


District Magistrate.  - ° 


The Distrigt Magistrate can, ‘of 
his own motion, exercise the power 
given to him “undeg Sec. 528 gf 
the Criminal ’.Procedure Code, to 
withdraw ‘any case from, or recall 
any case which heehas made over 
to, any Magistrate ` subordinate to 
him and thereforé an acgused per- 
son applieseto „him to exercise this 


92® | power, but there is nò injanction 
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given to the trial court, under the 
section, to adjourn proceedings in 
order to enable the accused person 
to apply to the District Magistrate. 
Once a case has been adjourned and 
the accused has not taken advantage 
of the adjournment to appear before 
the High Court, he would not be 
entitled to a second adjournment. 

The introduction of clause (8) 
of Sec. $26 by the amendment of 
the Criminal Procedure in 1923 has 
a salutary purpose, so that the case 
of an accused person who distrusts 
the court where he is being tried 
may not be disposed: of by that 
court before he has had no oppor- 
tunity of coming to the High 
Court. The clause making it in- 
cumbent on a court to adjourn 
hearing on an application is confined 
to Sec. 526 which deals only with 
transfers made by the High Court. 

Kisroort Rar v. KING-EMPEROR 
THROUGH WILLIAMS 


See. 5 61A 
—Inherent power of High Court. 
See Cr. Pr. Code, Sec. 197(1) 


Criminal Trespass—Offence, 
when not made out. 


See Agra Tenancy Act, Sec. 95 
and Penal Code, Sec. 441 


Damages—Joint _ fort-feasors— 
Lease—Lessor not liable for lessee’s 
conversion. 


See Limitation Act, Art. 48 


Suit for, against 
Railway Co:—When cannot succeed. 


See Railway 


for; 


Suit for 
breach of contract—When must be 
stayed. ° 


See Arbitration Act, Sec. 19 

Suit for—Maintain- 

ability of. ‘ ie 
See Defamation 


Decree—Decree-holder allowed ; to 
burchag property sold in execution 
of-—Must pay poundage. 

A decree-holder, who is alfowed 
to purchase the property ordered to 
be sold ox condition tĦat he would 
purchase it in full satisfaction of 
the decree, is not entitled to recover 
from® the judgment-Sebtor any 
money that he has to pay by way 
of poundage. . 

PURNAMA Devi v. Ram PRASAD 


Pacz 


60 


92 


170 


185 


877 


303 
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Decree—(contd.) 


Passed in accord-~ 
ance with award—When cannot be 
treated as nullity. 


See Civil Procedure Code, Sch. II 
Dedication—What constitutes, 
See Mohammedan Law 


Defamation——Slander—Suit for 
damages—Maintatnability of—Com- 
ment made by pleader not in dis- 
charge of his professional duty— 
Privilege, question of—Malice, not 
an ingredient of actionable slander. 


Where during the trial of a res- 
pectable merchant under Sec. 420 
of the Penal Code when the defend- 
ants vakil, in cross-examınation, 
asked the complainant whether the 
defendant’s firm was the biggest in 
the city, the complainant answered 
in the affirmative but the appellant 
who was the mukhrar of the com- 
plainant,’ immediately interjected the 
observation- that the defendant’s 
firm was also the most dishonest 
firm in the city, Aeld, that the im- 
putation of dishonesty to the de- 
fendant was actionable per se and 
a suit for damages was maintain- 
able without any regard to any 
question about the bona fides or, the 
intent of the appellant at the time 


, when he used the words. 


A counsel might be proceeded 
against in an action for damages for 
defamatory statements made by him 
outside his office of °advocate and 
with no reference to the subject 
before the courf, and which there- 
fore were necessarily made in bad 
faith and were irrelevant. ce 


The true test of a certain state- 
ment made with regard to a trades- 
man being defamatory is whether 
the words uttered ‘were of such a 
mature and character as in natural 
course of things calculated to 
harm the plaintiff’s reputation with- 
out proof of special damage. 


Malicious intent or an intent to 
damage the reputation of a parti- 
cular person is not one of the in- 
gredients of actionable slander. 


Raum BaxkusH v. BacucHa Lau 
Dhardhura—Whether custom 
applicable to case where new 


channel cut by river. 


See Behgal Regulation ce of 
1@25), Sec. 2 ° 


[1929] 


Pacs 


540 
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303 


380 


A L. J.R. 


Divorce Act (IV of 1869), 

Sec. 18—Application by wife for 

- declaration of marriage as null and 
woid combined with payer as to 
custody of chiglren and maintenance 
—Effect of. 

Where an application by the wife 
for dissolution of marriage includes 
a prayer for the custody and main- 
tenance of the children and the 
respondent is not prejudiced in any 
way by the hearing of these issues 
nor has any objection been raised on 
his behalf, Aeld, that there is no 
irregularity in disposing of both 
matters at the same proceeding. 

After living together as man 
and wife for six years, the parties 
discovered that their marriage was 
legal as it had been ignorantly 
contracted within 6 months of a 
decree obtained by the respondent 
against his former wife. After this 
discovery the respondent treated his 
wife with less consideration than 
before and in fact turned out of 
his house his wife’s mother who 
used to look after the children dur- 
ing the absence of the respondent 
from the station on duty. The res- 
pondent suspected his wife of mis- 
conduct but failed to prove that 
she was unfit to have the children 
under her care. On an application 
for dissolution of the marriage 
made by the wife, eld, that as 
it was the duty of the respondent 
to learn the legal effect of his own 
decree before marrying the peti- 
tioner, the latter was entitled to a 
decree declaring that her marriage 
with the respondent was null and 
void and also to the custody of the 
children” for whose maintenance 
the respondent should pay a fairly 
generous allowance. 

Esme Erice ANDERSON v., Ep- 
WARD JOHN ANDERSON 


Documents—In possession or 
control of party, admissibility of. 

See Civil Procedure Code, Or. 
XIU, R. 2. . F 


Dower—Claim by widow against 
heirs—Court can charge dower- 
debt by decree. 

See Mohammedan Lay 

Easements Act—Privacy, right 
of-——Invasion of—What does not 
amount to—Proper remedy in cases 
of-—Absence of allegation as to 
existence or prod, fof customary 


right of privacy—Effect of. e 
The custom of privacy shauld not 
e © 
e 
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Easements Act—(conéd.) 


be carried to an oppressive length 
and where there is a clear remedy 
available to a plaintiff, he should 
not have anything except by way of 
damages at the outside. 


Where the plaintiffs complained 
that as a result of their being ob- 
lized to shut the windows of their 
first floor because the defendants 
had so re-constructed their house 
that they were able to look into 
their first floor room and see the 
ladies, there was dearth of light 
and air to which plaintiffs were 
entitled, but it was not alleged nor 
proved that a customary right of 
privacy existed in the neighbour- 
hood in which the parties lived nor 
was any reason suggested why chiks 
were not used by plaintiffs, held, 
that in view of the terms of the 
Easements Act (VIII of 1891), 
there was no substantial inconveni- 
ence to the plaintiffs and there- 
fore they were not entitled to have 
the doors and windows of defend- 
ants’ house closed. 


Buacwan Das v. ZAMURRAD 


Husarn 


See. 
4—Right to draw water from 
well—Interference with—W hen 
plaintiff entitled to demolition of 
constructions by defendant round 
the well—Dominant and servient 
tenement, extstence of. 


Where in a suit by plaintiffs for 
restraining defendants from pre- 
venting plaintiffs from using a well, 
the lower appellate court found that 
plaintiffs had a right of easement 
to draw water from the well, that 
that right was not based on custom, 
that defendants, by enclosing the 
well with a wall, had prevented 
plaintiffs from having accesg to the 
well and that the well was situated 
in land adjacent to the lands of 
defendants and plaintiffs but not in 
the land of either, held, that it was 
sufficient for plaintiffs to show that 
there was a dominant tenement and 
a servient tenement and that they 
“had the rights required by Sec. 4 
of the Easements Act. The decree 
of the lower appellate court was 
therefore correct ineordering the 
demolition of the constructions made 
by .defendants. ° 


Ram CHaNveR v. SHER Au 


v 


1028 


1120 


1338 ~ 


Ejectment— 
. See Agra Tenancy Act (II of 
1901), Sec. 75(1) 

Estoppel—Clatm: for pre-emption 
—When barred by. 

See Agra Pre-emption 
Secs. 14 and 15. ~ , 

— Com promise effect- 
ed with subsequent mortgagee—' 
No sale subject to first mortgage. 


See Civil Procedure oe Or. 41, 
R. 33 > 


~ Act, 


NEA sees 
Equity of redemption subsequently 
sold to defendant’s mother—Mort- 
Sagor’s right to mortgage. , 

See Transfer of Property Act, 
Sec. 65 (a) 

Operation of, rale ` 
of—Subsequent pre-emption sut— - 
When defendant precluded from 
pleading bis own fraud. 

See Civil Procedure Code, Or, 20, 
R. 14 (b) 

Evidence Act (I of 1872), 
Sec. 13—Recitals re: legal` neces- 
sity in documents by Hindu ladies 
Value of, as evidence. 

See Hindu Law : 

eer ey A 
Cl (5) and = (6)—Pedigree— 


Admissibility of Panda’s and Jaga’s 


books. 

On matters relating to Scdigatks 
books of Pandas and Jagas contain- 
ing entries relating to a pedigree 
are -admissible in evidence, although 
having regard to their nature ‘they ‘ 
should be received with extreme cau~_ 
tion and’ with a measure of sus- ` 
picion. ' 


Mutayam Smor v: Siteonar 
SINGH «©, ‘ 7 

EEE EE Pa T 
Document required by-law’ to` be` 
attested—When inadmissible in evi- 
denea = Limitation when suifabàrred 
by. 

Under Sec. 68 a the Biidence 
Act a document which is s¢quired- 


“by law to be attested ‘cannot be~- 


used as evidence unt# one attesting 
witness has been called, or, if no 
attesting witness’ is alive, by other 
mens set out in the following séc- 
tions of the Act. 

Where after etwelve years” had 
elapsed he d £ Mi 

psed since the date o the mort- 
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évit cannot nectssarily fai 
dec te é 


Evidence Act— (contd.) 


gage the plaintiff claimed a sum as- 
due on it on the ground that a 
certain bond of a later date ack- 
nowledged the mortgage in quit but 
no attempt was made to prove the 
bond by either calling in an attest- 
ing witness or even putting any 
question tó the witness produced to 
prove the- execution of the deed re- . 
garding the attestation, Aeld, that 
plaintiff's suit was barred by limi-- 
tation. 
Jiwan SINon 4 v. Dare SINGH 


e. 91— 
Sust based on Hundis inadmissible 
in evidence for want of ‘proper can-- 
cellation—Claim on original const- 
desation—Evidence aliunde to prove’. 
contraci—Contract Act, Sec. 70— 
Applicability of —Negotiable Instru- ` 
ments Act, Sec. 98, Sub-Clause (e) 
—Notice of dishonour not necessary 
when acceptor also drawer—Stamp 
Act, Sec. 13—Requirements of— 
Cancellation of stamps. 


Where three stamp papers pasted 
one over the other were used for. a 
hundi but the document was written : 


[1929] 


Pacs | 


rw 


588 


only on-one of them, held, that the + > 


stamps were not properly ‘cancelled 
and the hundi could not be admitted- 
in evidence. 

From the mere fact that a bill of 
exchange has been executed, it does 
not necessarily , follow that the 
whole of the contract, between the- 
parties has been rgduced to the 
form of, a doéctiment so- as to ex- 
clude evidence to proye the terms 
agreed upon. 


Where besides two Riad whieh. Peb 


were inadmissible ın evidence an 
on which plaintiff’s -suit for re- 
covery of money was based, the 
defendants ‘had executed ča receipt 
stating the amount for which the: 
hundis “were drawn and an ack- 
nowledgment of the Teceipt-of con- '- 
sideration and these- documents , 
showed that there was an arrange- 
ment between the parties that the 
plaintiffs would discharge defend- 
ants’ liability to a certain firm and 
defendants promised to pay this 
amount to plaintiffs and that in’. 
token thereof the hundis were 
executed, and, further, it was ad- 
mitted by the defendants that the 
hundis were executed by way of 
security .for~ prospectives losses in 
certain @ransactions, Seld,gthat the ` 
because 


> 


wy 


TALL. J.R. 





ny 


Evidence heel d, 


the hundis were inadmissible. - eae 
if the plaintiffs failed ‘to prove the 
whole contract- by the additional 
evidence, they could succeed if their 
suit were trfted as one for re- 


covery of amount had and received - 


or 
paid by them on behalf of ,defend- 
ants to the creditor of ‘the latter 
under Sec. 70 of the Contract Act. 

A hundi is principally a written 
promise to pay a fixed amount on 
of the agreement between the parties 
or after a certain date and dos 


for compensation for amount . 


not necessarily contain all the terms : 


as a bond would do. 

Under Sec. 98, Sub-clause (¢) 
of the Negotiable Instruments “Act 
no notice of dishonour is, necessary 


to charge the drawers when ~the'_ 


acceptor is also a drawer. 


Kunpan LaL v. Brixuarr Das, 
Isnwar -Das Me 

S005, 9 
and 92—Provistons of-—Written and 
registered contract of mortgage— 
Alleged- oral agreement varymg 
terms of —Evidence—Inaduussrbilsty 
of, Ja ; 

"> Evidence in proof of an alleged 
oral” agreement, contradicting or 


varying the terms of the written , 


and registered contract of mort: 
gage, is wholly inadmissible -under 
the provisions of Secs. 91 ‘and 92 
of the Indian Evidence Act. Ac- 
cordingly oral evidence to prove 


yearly only simple interest was really 
agreed to be paid was inadmissible: 


=> Bram Lat v. ABDUL Azz . 


See, 92 
Admissibility in evidence of sub- 
Sequent contract to vary terms of 


mortgage deed. 


See Contract Act, Sec. 62 ` 


See 92, 
Cl."4—-Mortgage-bond registered — 


- that’ though the deed provided for - 
`- payment of interest compoundable 


. Subsequent oral agreement by mort- ` 
gagee.to take less than due amount | 


Modification of- ‘bond —Admis- 
_ sibility” of oral ` agreement in 
evidence. i 


- A executed a mortgage i in; `,1919, 
in favour of plaintiff-respondent and 
later on, ‘before his death, he exe- 
cuted a deed of wakf appointing 
mutawallis. 
sale on foot of hisgmortgage brought * 


et 


In ' pl@intiff’s suit for . 


866 


526 


"Evidence Act—(concld.) 


subsequently-it- was urged by the de- , 


fences that .in 1924,, although 
Rs.1,12,000 was still due to plaintiff 


-on the mortgage, an oral agreement 





had been entered, into, between him 


and the mutawallis that in full satis- , 


faction of the mortgage debt 
plaintiff would take.a conveyance 
of six shops. and a, sum an cash. 
Held, that the oral 
amounted to a modification of the 
original contract and was inad- 
missible under: Sec. 92, Cl. 4 of 
the Evidence Act. 

MOHAMMAD Naz Arian KHAN 
v. NANNHE MaL .* 

Lge 114 
—Non-production of documents— 
By party in possession thereof—Ad- 
verse presumption. 
a party of 
evidence in 


Non-production by” 
material‘<documentary 


agreement , 


924 


his possession justifies a court in - 


concluding that such’ 
produced; would’ nót , Support the 
case of the party” omitting to pro- 
duce it.!, Sade te A 

RAMESHWAR SINGH v. Bayir Lar 
PATHAK * .. 

m Se 157 
—Verified ebplication of guardian 
giving date‘ of birth of defendant— 
Production. of, as. eviderice—Admis- 
sibility of. 

Where the Subordinate Judge re- 
lied on an application -filed in 1910 
by the_brother of the defendant- 
mortgagor, which was a verified ap- 
plication ahd gave the date of ‘the 
birth of the defendant, held, that 
the application was admissible under 
Sec. 157 of the Indian Evidence Act 
and it was opem to the guardian to 
refresh-his memory from that docu- 
ment. x 3 


Har CHanpyv, Dewan SINGH 


Excise Act (IV of 1910), 
Secs. 40, 41—Rules made under— 
Rule 82-——Licensee taking a partner 
—No ` sub-le’e—Contract Act 
(IX of 1872), Sec. 23—Validity of 
contract betwee: partners. 

Where the defendant held a liquor 
contract from the Goyrnment and 
the plaintiffs’ father, in lieu of a 
pecuniary , consideration, -had en- 
tered into a partnership with him, 
in the matter of profits and losses 
relating to‘the liquor shop, and, on 
the death of sheir father, the plain- 


evidence; if - 


261 


> 





1340 `. i INDEX [1929]: 
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i : Pace, eee Sa. A Pace 
Excise Act—(concld.) © > N ha Final decree—Binding nature of. 
tiffs brought a suit for the recovery - $7 |. | Sze Civil Procedure Code; Or, 345" 
of the amount due to their father as : Rr. 2,3 ands “ w: 480 o 
his share of the profits made in the f ` 7 
business ‘during the continuance of = - See Civil Procedure Code, Or. 3 ii err 
the contract, beld, that the partner- ` RS a ate e 
ship did not constitute a transfer or Findings -of fact—Binding in? 
a sub-lease by the licensee -and was” second appeal. i 
not illegal: as being in violation of See Landlord and tenant — z2 
rule 82' made uder the Excise Act, i 
zand, therefore; the agreement sought Binding 5 
to be enforced by the plaintiffs did revision. Mee 
iet F Race provisions of See Criminal Procedure ‘Code * 
ec. 23 of the Contract ‘Act. + Sec. 435 “775. 
RapHey Smiyam v. Mewa LaL 212 General Clauses dik à 25— : 
Dffence wnder—Whe ey : oor pel Des of, pora 
- n ‘made ou —Whether morigagee’s interest cane, ", 
—~Possession of cocaine—Failure to be included in. 7 BAL a d 
account „for satisfactorily —W hat . Pere cot = 
constitutes—Punishment by fine or E See Registration Act; Sec. 17, , 
pabriionmeni. | > | Subcl. (6) j |279 
The proviso in Sec. ji of the Gift—Book-entries in account ` 
Excise Act. (IV of 1910) that books made by a grandmother in 
“no person other than the actual favour of her minor grand-daughter iy 
offender shall be punished with im- ° ` | —Evidence of -imperfect sift--Not -- >> 
prisonment except in default of . | enforcible—Distinction between ae 
payment of fine” does not in any = and ee deda i a 
z wealthy u widow, who 
de Sant Danae oF ee G0 (a). i was carrying on a large banking > 
í 7 at È D > business, caused credit entries to be. | : 
s E eo ah y $ 7 re Tete WO AS made in ,her account” books for* ds 7 
x cis som et de gems | ge sams af ony vege 2 o 
personally commit the act complain- E poem at & s - = 
ed of, and that he took all due and respect of debts. made in* the ordi-, 
reasonable preedurion to prevent the nary course of business and, were 7, 
saa seb a Pere Pee n carried forward from year to’ year k 
of thé-appellants, who were closely vih ea a bua is ee 
related and lived and carried on a grand-daughter having died, the ` fhe 
common business together; the police widow caused the account to be” =." 
discovered, in the ap P ellant’s pre- adjusted i in accordance with instruc- a 7 
pasar l packer” ee corame: tions given by her. .The son ofethé ` ry a4 
RA ieee aes . fae ak “deceased grand-daughter sued for oe 
saw a constable throw. the picket pat alate the book-enrrias sar © 
actual gifts of money, eld, that “>' S 
inte se deal ed ss ecb the-said book-entries did not confer « | | me 
nor determine rights, and, under" s.t" t 
cieune ger Mg teens | the umn i oe prove ay -S 7 
: completed gitts made y the grand- 7" - ` 
apts ad iy filed so d. ther fer gd No 
3 
hemb l naa money had ever been paid in cas ae 
pl ee EE gy oct ee £a 5 
y her in e firm `o er grand-.~ , 
pice psig Pe fren of them were mother. The transactions amounted “2° , 
ps est of an -offence under Sec. to mere imperfect gifts which could © “«< 
e i not be enforced, The- alternative = 
Kino-fitrenoR v. ISMAIL 609 | case that the grand-mother~ had: -> a 
. Ex-proprieto tights—Wh, made a declaration of trust in «+ `v, 
a H r ad eS pen favour of her grand-daughter was 
cannot be acquire ; 
Et wholly inconsistent- with the, ad- 7 
s ee N. W., P Kosy Act, ‘| mitted case óf proof of a gift bes 
ec. 10 `- < 549 | cause .a trust, retains @he actual -> 
o ‘ 7 g e. : s s é , A 
. . * a ~ 
< o 
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aas ' Pace Jre i Pace 
Gift—(concld.)) ~> > : ; ‘Guardians and Ward 
ownership in the-trustee while an t —(concld.) 


endeavour to make a gift is an en- 
deavour to divest property and pass 
it away to th® donee. 2 


HarmaM SEROWGEE v. MADAN 
JOPAL BAGLA : i 
Gift “of life-interest— 


See Mohammedan’ Law > : 
Guardian and Ward—Dis- 
sipation of estate by acts of genero- 
sity by guardsan—Effect of. .. - 
Where one..SM executed a bond 
for Rs.800. in favour .of KM 
(minor) and later on, on the occa- 
sion of KM’s marriage, his mother, 
acting as.legal guardian, purported 
to discharge the indebtedness of SM 
to her son by. giving him a receipt 
which wiped out the indebtedness 
and the consideration was expressed 
to be a gift and also as a recognition 
of his services .as mugaddam, ‘held, 
that as there was no legal compul- 
2 sion on the mother to make this un- 
usual gift, it:was an act of genero- 
sity capable of being challenged by 
the Court of Wards under which 
the estate of ‘KMtcame later on. 
“Tame COLLECTOR. oF"MBERUT W. 
Sacar Mau - 5 


~ ERA iridio 
—Order against person continuing 
ın possession of minors property 
- after death `of guardian appomted 
“by court to render accounts and 


make payments—Reuision—Order 
without surisdiction—Proper re- 
medy. 


“Where after the death of appli- 
cant’s father” ‘who was appointed 
guardian of certain minors, applicant 

* continued :to be in possession of the 


7 “minor’s property although the res- 
© pondent was appointed gudrdian-and | 


a ° Subsequently, at the instance of-.the 


605 


respondent. or’ the'. Judge, applicant . 


“furnished an account of the minor’s 
properties.iand..as the result of a 
a commissioner’s . investigation, the 


, + order directing applicant to pay to 


respondent -a certain: sum of money 
\‘was made, bald, 


of the-case, but the revision should 

-~ succeed on the ground that the Dis- 

trict "Judge had. no, jurisdiction to 

make an order against the appli- 

cant who was-not a guardian ap- 
pointed’ by Kim: e- ” 

The ‘proper ré 

~ would:be toidirect -the “new: guar* 


x pe 169._; > , ja : 


e % : 
e 
° 


that’ the . High’ 
7 Court could not go into the. merits: 


dy in such a case ` 


dian to institute a suit for accounts 
against the applicant whose posses- 
sion over the minor’s property is 
to be deemed as that of a trespasser. 


CHANDRIKA Rar v, SHRIKANT 


Guardians and Wards 
Sec. 4(2)-—"Guardian”, meaning of. 


See Limitation ihe Arts, 
and 144 | 


Habeas corpas- Wri of—When 
High Court not empowered to issue. 


See Criminal “Procedure Code, 
Sec. 491 (1) 


Hereditary trustee—Petty inac- 


798 . 


Act, | 


44 - 


1248 


520 


curacies in accounts without dis- , 


honesty—W hen removal should not 
be ordered. 


See Civil Procedure = 
Sec. 92 7 


High Coari Pöwèr of inter- 
ference—Remand order by sub- 
ordinate court. 


See Bundelkhand Land Aliena- 
tion Act (Local ‘TE of 1903) 


High Court Rules, Chapter 7, 
R. 3—Regiiirements of 


See Civil Procedure Code, Or. 20 
and-Or. 41, R: 3h y 


Hindu Laer Alienation by 
father—Recitals in deeds as to neces- 
sity-—Evidence of representation— 
Value of recitals. ` 


Recitals in mortgages or deeds of 
sale with regard to the existence of 
necessity for the alienation are not 
evidence by themselves of the fact. 
To sustantiate the allegation there 
must: be some evidence alunde. 

Such recitals, though unreliable, 
can assume value when they amount 
to a represerftation of the need of 
the- family, or where, owing to 
length ‘of time, itis impossible to 
produce other evidence. 

Papam Sin@x v. Reoti Sara N 


- Dedication of 
property to idel—When illusory and 
inoperative—Suit by herr-at-law for 
recovery of his share in joint a- 
cestral ‘property-——Limitation Act; 
Article 127—Application of. 


Where there was *an endowment 


of. self-acquired ` “property by the 
common ancestor fof the parties, 
in favour ‘of ‘an idol but it was 





Code, . 


438 


448 


713 


873 


‘ 
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if 


Hindu Law—(contd.) . 
found that out of the income of 
the endowed property which 
amounted to Rs.11 per mensem, the 
two sons of the testator, who were 
appointed managers of the. idol, 
were authorized to appropriate to 
themselves Rs.10 per mensem no 
fixed amount being laid down to be 
„spent on” the purposes -of worship 
“etc, and nó accounts were forth- 
coming relating to the administra- 
„ôn of the property, held: 

(1) that there’ was no real de- 
dication of the property to reli- 


gious purposes but only an attempt . 
to create a perpetuity in favour of_ 


the two sons of the testator and, 
therefore, the dedication was in- 
valid; : 


INDEX 


Pace 


(2) that as ‘the’ testator never ` 


purported to give the two Sons pro- 
prietary rights, the plaintiff, as heir- 
at-law, was entitled, under -Article 
127 of the Limitatidn «Act, to.claim 
his share in the property which be- 


. came joint ancestral property in 


the hands of the sons arid grandsons, 


within 12 years’ from the’ tunié when ~ 


the exclusion became known to him. 


Nmanjan "Prasad. Me BEHARI 


aot 


_—— —— Joint family— - 
Alienation by father—Legal neces- . 
„Sity—NÑot proved for entire sale 
consideration—W hen sale to” be ups 


held. : oe 
In a suit by a Hindu son to Set 


aside a sale by his father of family 


property, the question is ‘whether 


the sale itself was one which was’ 
justified by legal necessity and if ` 


legal necessity is established, the sale 
should be upheld even ‘tho gh the 
vendee ‘fails to prove that the total 
amount ‘of the sale consideragjon was 
required or was applied ‘for purposes 
of legal necessity. Where it was 
proved that a sale was effected after 
due enquiry made by or og behalf 
of the vendee as to the legal neces- 
sity °that the sale was for ade- 
quate consideration and that ‘legal 
necessity was proved by the vendees 
to the extent of Re.7,744 at least 
out of a total price of Rs.10,767, 
held, that the sale should be upheld 
ard- that the High Gourt had erred 
in setting aside the sale on condi- 
tion of; the pns paying.to the 
vendees the sum of Rs.7 7,744 Mh res- 


z 


ar Pace 


Hindu Law—(contd.) 


pect of which legal necessity has 
been established. 


Ram .SunparR LAL v. gee 
NARAN 


ESN family — 
Alienation by father—Legal neces- 
sity justifying alienation—Voalidity 
of sale—Ascertamment of applica- 
tion of consideration not necessary 
if legal necessity proved. 


Where it is' established that the” 
sale by a' Hindu father. of joint 
family’ Property was one justified 
for legal- necessity, it is not for the - 
vendee to persue each and every, 


item of the consideration and ascer- . < 


tain how. it was applied, and conse- 

quently, the alienation cannot ‘be. 
set aside on the ground that. it was 

not proved that some portion of the ' 
consideration was not applied -for 

purposes of legal necessity. 


Suyam LaL y. BADRI PRASAD.. 


Joint family— 
Fathers debt—Simple money decree 
in suit by creditor against father 
alone—Sust by-minor sons for parti- - 
tion—Effect of; on sons’ liability in 


“respect of debts incurred by father 


—Debis extstmg at the date of m- , 
stitution-of suit for partition. . 


In a joint Hindu family” consist- 
ing of .the father and his ‘ two 
minor sons,- the father borrowed 
money on promissory notes. The 
creditor instituted a suit against the 
father alone for recovery of his 
money ~ on November 14, 1925, 
attached: the property before judg- 
ment, -and obtained a decree” oh. 
December 15, 1925. Thereupon the- 
two minor sons, with their mater- 
nal grand-father as the next friend, 
filed a -suit against their father toes 
partition on November 18, 1925, - 
and a preliminary decree was passed - 
ex parte on ‘January 13, 1926.. 
The creditor was not made a party 
to the partition suit, - Having ob- 
tained -the preliminary decree in 
the partition suit the minor sons 
instituted the present suit to .ob- 
tain a declaration that the creditor 
was not entitled to execute his de- 
cree against the two-thirds share of 
the sons declared to be-their pro- 
perty under the partition- decree. 
Although it was not expgessly plead- 
ed that the father’s debts were : 


tainted with dmmorality’ an ‘issue: 
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was, however; framed on the point. PN : ; eae 

In defence -it was contended that fully mene Oe fee pee his 

the partition took place after the with en th co Pane d ` 

family proper@ had been attached that decree aA ba piat, th 

before judgment, and the partition minot sons ; S SS 

was ineffective and was a collu-* r : 

sive transaction, and that the entire KisHan ees V. Ban SAT 

property in the harids-of the father SINGH 941 


and the sons was bound to‘ pay the 
debts incurred ‘by - the father. 
The trial court held that the debts 
contracted by the father were 
tainted with immorality, that the 
partition was effected in good faith, 
that it was not vitiated by -the 
attachment before judgment, and as 
a result of the partition ‘the pro- 
perty in the hands of the sons could 
not be proceeded against by. the 
creditor, 


Held, per Muxeryy, J. (NiaMat- 
ULLAH, J. agreeing in allowing the 
appeal), that the partition was 
effected in good faith, that the 
attachment before judgment did not 


effect the partition, and the debts,’ 


on which the creditor obtained his 
decree, were not tainted with im- 
morality. That the remedy of the 
creditor to proceed against the en- 
tire family property is not a mere 
matter of procedure but it is a 
substantive right; therefore the 
property which was’ joint family 
property in the hands of the father 
at the date of his’ incurring the last 
one’ of the debts in question, could 
be proceeded against bY the creditor 
to realise the decree passed against 
the father although some of the 
Property may since have gone in 
the haftd€ of the sons, and“ the 
sons’ share, separated by the parti- 
tion, is liable to be sold in execu- 
tion of the creditor’s decree against 
the father. 

Per NisMATULLAH, J.—The suit 
for recovery of money having been 
instituted before the partition and 
a decree passed against the father 
before any decree defining the share 
of the father. and sons was passed, 
though the suit for partition was in- 
stituted before a decree in the money 
suit was passed, the decree in the 
partition suit by the minor sons 
could take effect only as from the 
date of the decree and the minor 
sons must be deemed to have separat~ 

-ed from the father after the cre- 
ditor obtained hig decree. The debe 


“to which the decree- related being 
e . 


o ° i 2 
o 
Ld 


Joint PRENA 
gation to enforce personal right of 
individual members—Loan—W hen 
not binding on joint property. 

Where a suit was filed by certain 
members of a joint family for a 
declaration that a transfer by a 
Hindu widow was not binding on 
them but it was really to enforce a 
personal right of the individual 
members and even if the suit had 
been decreed and the widow had 
died, only one or two particular 
members would succeed to the estate 
of the widow, held, that a loan for 
the purpose of vindicating such a 
right cannot bind joint family pro- 
perty as it cannot be said that the 


family was being benefited by the 


loan. 
SUNDAR Kunwar v. BALDEO 
Prasan A a 
Joliet `~ family— 


Mortgage by father—For antece- 
dent debt—Decree obtamned on basis 
of mortgage without impleading 
minor son—W hen binding on minor. 


Where the. defendants obtained a ` 


decree for sale on the basis of a 
mortgage executed by the father of 
the minor who was not impleaded 
and later on defendants having 
successfully applied for execution, 
the minor sued for a declaration 
that the property could not be sold 
as he was not impleaded but the 
Subordinate Judge dismissed his 
suit on the ground that the mort- 
gage was executed for “antecedent 
debt which was neither for illegal 


.nor immoral purposes, Held, that in 


view of the decision of their Lord- 
ships of the Privy Council in Bri 
Naram v. Mangal Prasad, I. L. R. 
46 All. 95=21 A. L. J. R. 934 
the mortgage beinge valid, wag 
binding on the minor and the fact 
that he was not represented in 
the previous suit œas not the 
crucial -point upon which. the case 


should be decided. 
Jwara N&tH v. CHHANGA MAL 
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Joint. family—Pre- 
sumption of, jorntness—Nature of— 
Varies ın each case. 

It is no, doubt, true that there 
is a presumption that a Hindu fami- 
ly continues joint but the strength 
of the- presumption necessarily 
varies in every case. The presump- 
tion of union is stronger in the case 
of brothers than in the case of 
cousins, and. the farther you go 
from the founder of the famiy, 
the presumption becomes weaker 
and weaker; and if at the date of 
the suit two branches of 2 Hindu 
family descended from a common 
ancestor but removed from each 
other by several degrees are found 
to be living separately and holding 


property separately, the original pre-` 


sumption of jointness may be met 
by the presumption that the pre- 
sent state, of -things had a légal 
origin, 

Onus probands applies to a situa- 
tion in which the mind of the 
Judge determinine the suit is left 
in doubt as to the point on which 
side the balance should fall in 
v forming the conclusion. . 


INDEX 
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Joint  þroperty— 
Partition deed executed by father— 
Avoidance of future conflicts 


between sons, main object of— 
Sons accept terms of deed—Son’s 
share not separated by metes and 
bounds—Effect of, on ‘status of 
famidy—Suit ° by’ — reverstoner— 
When not  teme-barred-—Agree- 
ment entered into by widow— 
Not binding on  plaintiff—Res- 
judicata, question of. 

With a view to avoiding any 
future conflict between his sons, A 
(ancestor) who owned ancestsal and 
self-acquired pfoperty, jointly with 
his five sons, executed a deed of 
partition, on January 7,° 1893, 
thereby reserving for himsglf and 
after, him for his wife, a small 
property ‘and dividing the rest 
among his sons, A further *provid- 
ed that on his death and on his 
wifes death, his sh#@e of the pro- 
perty should be divided equally 


among his sons, that if any of his ' 


fotr sons, whom hê described as 
joint, died childless and left a 
widow, ‘she woeld get only main- 
tenance . and that if any of 


the. 


Hindu Law—(contd.) z 
four sons inherited, any property 
he should be deprived of. his share 
in the. ancestral property. B 


Within a few weeks of A’s death 
on May 5, 1895, his son C also died 
and his widow’s name was recorded 
in his place in, the khewat. It 
was a fact that'the sons took no 
exception to the partition made by 
the’ father either a3 regards allot- 


ments or the. severance of their- 
respective shares. In 1914 the 
fourth and fifth sons sued the 
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widow for a declaration that her | 
husband .C was joint with them, . 


she being a widow had no right to. 
the Property of C. Eventually the 
parties, excepting. the third - brother 
who was made a pro forma defend- 
ant, entered into an agreement by 
which the family was declared to 
be joint, and a decree dated June 2, 
1916 was passed in terms of the 
said agreement. Thereupon i in 1925 
C’s: daughter and her minor son 
sued for a declaration that C died 
separate from his brothers and that 
the agreement by his widow was of 
no effect on the interests of the 
reversioners for the time being. 
The fourth and fifth sons together 
with the third son’s son , contested 
this suit and the widow was added 
‘aS pro forma defendant. 

Held: (1) that the suit was not 
time-barred. 

(2) that the, deeree passed on 
foot of the compromise of June 12, 


(eldest son) began to live seperately. - 


1916 was.no bar to the mainte- . ` 


nance of the present suit; 

(3) that the agreement enteaed 
into by the widow, however bona 
fide her act may have been, was 
not binding on the plaintiff; and. 

(4) that at the date of his death, 
C was a separated Hindu, in law, 
if also not in fact. The mere fact 
that the share, of C was not sepa- 
rated by metes and bounds would 


not affect the status of the 
family. 3 
Nmman Banapur yv, FATEH 


BAHADUR SINGH 
Joint family property— 
Alienation by father—For family- 
necessity—Omission to describe him- 
self as manager-—Effect of—Attach- 
img creditor not entitled to 
challenge alienation. e 
When the transaction was good `- 
end was such.as would. Be autho-. 
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rised and, would be binding on the _~ the latter being not a, Hindu widow. 
joint family property, the mere fact - but living. with H, as a permanent 
that the transferor did not, describe arrangement. Subsequently a parti- 
himself as, neanager of the joint . tion took place. between the nephews 
Hindu family would not make it and two mahals were created, the 
unauthorized. í plots in dispute. being allotted to 
Ram Prasap v. KANHAIY these mahals, in equal portions. 
A TAE 1243 After the death of one of the 
bma a family pokas nephews and S, the, sons.of the de- 
emand for ` separation—Subse- ceased nephew and the other nephew 
quently withdrawn with consent of - jointly applied for mutation with 
all members—Effect of —No disrup- the result that the plots of S were 
tion in status ‘of family. taken into the two mahals half 
Where an unequivocal demand for and half, Held, that when H 
separation has not been persisted in granted a life-interest to S, he 
but has, been given, up with the did not divest himself of all interest 
consent of:the other members of the, in the property, but that there was 
family, and all the. parties are a vested remainder in him which 
agreed, including the member de- on his death became vested in his 
manding separation, that the demand, _ heirs, ie, the two nephews and 
should be withdrawn, there is no as the sons of the deceased nephew- 
disruption ın the status of the had succeeded to their father’s share, $ 
family. F the surviving nephew’s suit for the 
Bankey Bunda Lar v. BRIJ whole of the property must fail, 
Berarr Lar 115 RusraM Sinem v. BHOLA SIncH 389 


— oint family 
property—Father—Money, borrowed 
by to pay purchase money under 
pre-emption decree—Not antecedent 
debt—Fresh purchase of property. 


A Hindu father does not borrow 
money to pay an -antecedent debt 
-when the money is to be spent in 
paying the purchase money under 
a pre-emption decree. 

To find whether a certain transac- 
tion is binding on the“family or not, 
its nature must be examined at 
the date of the transaction and it 
should not be judged by what hap- 
pened fater. 


The question whether a head of~ 


a joint Hindu family is entitled to 
make a fresh purchase of property 
must be decided on, the merits of 
each case. 


KISHEN SAHAI Vv. RAGHUNATH 
SINGH 


a onk family 
property—Grant of life-interest in 
lien of mamtenance to person not 
a Hmdu widow—Inberttance, devo- 
lution of—Partition, effect of. 


The right of a maintenance holder 
is not necessarily the right allowed 
by Hindu Law to a Hindu widow. 

On H’s death. his half share was 
inherited: by hise nephews and -the 
plots in suit wi vee recorded as heimg 
in possession of S for maentenance, 

d 3 

e 3 
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-@'on her husband’s death; - issueless,. 


Khaikar tenure 
—Kumaun—Succession to —Col- 
laterals—Not joint in cultivation— 
Alienation by widow—Legal neces- 
sity—Inference of, when unjusti- 
fied—Remoter reversioner cannot 
bind presumptive heirs. 

Where land granted was already 
held by others, ‘the occupant pro- 
prietors, if they continued on the 
estate, became tenants of the new 
grantee, who by the custom of the 
country, was permitted to take one- 
third of the estate into his own 
immediate cultivation, The right 
of cultivation of the remainder rest- 
ed with the original occupant who 
was now called’khaikar. The right 
of a khaikar was heritable but not 
transferable. e 

The reverstoners of 2 Hindu are 
not debarredefrom succeeding to a 
share of pacca khaikar t@nure by 
reason of their not being joint in 
cultivation with the, deceased tenant 
to whom theghare. belonged in full 
heritable right or -with his widow. 

A remoter reversioner cannot by 
his action. Mind the presumptive 
heirs. 


A recital in a-deed®of recent date. 


executed by a Hindu widow is no 
evidence of the fact recited. 
Where a Hindu wow mortgaged, 
in favour of strangers, certain pro- 
perty to, which. she had esucceeded 


1346 


INDEX 


[1929] 





Hindu Law-——(contd.) 


and in a suit brought by the nearest 
reversioners of the deceased impeach- 
ing the alienation, the Assistant 


Collector found that the mortgage: 


was justified by legal necessity-‘on 
the ground that a remoter colla- 
teral of the deceased husband had 
attested the mortgage, that a rukka 
executed ‘by the deceased was men- 
tioned ın the decd, that “it looked 
probable: that the widow hed taken 
loan to pay up legal debts” and that 
the property of the deceased was 
self-acquired, held, that the finding 
was inaccurate. 


GAJE SINGH V. UCHHABIA 


Maintenance 
—Widow, right of—Change of re- 
sidence by her—Principles relating 
to assessment of. 


* A Hindu widow does not forfeit 
her right to maintenance merely 
on account of her going and residing 
with her family, or leaving hes 
husband’s residence from any other 
cause than unchaste or improper 
purposes. . Maintenance must be 
granted from the date of the suit. 
The claim as to the arrears must 
be considered in the light of the 
whole circumstances of the case. 

The amount of maintenance to be 
allowed to a Hindu widow depends 
upon a gathering together of all 
the facts of the situation, the 
amount of free estate, the past life 


of the married parties and the- 


families, a survey of the condition 
and necessities and rights of the 
members, on a reasonable view of 
change of circumstances possibly re- 
quired in the future, regard being, 
of course, had to the scale and mode 
of living, and to the age, habits, 
wants, and class of life of the 
patries. 

EXRADESHWARE V. Homestiwar 
SINGH 


_Mstakshara— 
Joint family—Partition—separa- 
tion af shares, effect of—No pre- 
sumption of cohesion as against 
disintegration—Agreement: to emain 
united or to re-unite must be prov- 
ed—Dee® of relinghishment by 
father—When binding on msor 
‘sons. 
Where, on a partitif, the shares 
of the various members of a Mitak- 


. shara family have been ascertajned, 


the separation, of~the outgoing mem- 
3 


a 
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ber is a virtual separation of all: 


and there can be no presumption of 
cohesion as against disintegration. 
‘An agreement amongst the r@main- 
ing co-parceners to remain united 
or to re-unite must be strictly prov- 
ed as any other disputed fact. 

The continuance of jointness is 
not the same thing as a reunion. 

C filed a suit for partition in 1901 
against his father, NK, and minor 
brother, RL, and, later ` on, his 
step-mother, CK, was ‘also implead- 
ed. The case was ultimately de- 
creed and the shares of various 
members of the family, including 
that of CK, were allotted. In 1924, 
RL, ‘jointly with his wife acting 
as guardian of their minor sons, 
executed voluntarily a deed of re- 
linquishment under which he ad- 
mitted that accounts had been com- 
pletely settled and adjusted between 
him and his father who had hither- 
to managed his own share and that 
of RL. In a subsequent suit by 
RL’s sons for avoidance of the deed 
and for possession of the one- 
fourth share of their father, beld, 
that the separation of C was the 


Virtual separation of RL and that, ' 


masmuch as no re-union had been 
pleaded or proved and as there was 
nothing to show that the transac- 
tion in question was tainted by 
fraud or that the rights of the 
minor members of RL’s family were 
not sufficiently proteceed, the plairi- 


tiffs were bound by the deed exe-_ 


cuted by their father. ` 

Held, further, that the property 
which was purchased subsequent ®% 
the partition in the name of NK 
out of funds belonging in common 
to RL and NK, belonged to both 
in equal moieties. 


Lau 





“ Mitakshara 
—Joint family property—Mort- 
gage, terms of—Jormtly executed by 
two brothers, one declaring himself 
to be only a surety—Joint liability, 
question of—Antecedent “debt— 
Surety, liability incurred as—Charge 
on family property, validity of— 
Minor sons of mortgagors, question 
of liability of. 

Even as a surety no Hindu 
manager can charge the family pro- 
perty soeas .to et a valig aliena- 
én. 


Kunpan Lat v. Ray BEHARI, 
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One. CL ‘executed in 1917 a 
mortgage deed as security for pay- 
ment of the amounts due from him 
to the’ plaiftiffs on hundis pre- 
viously executed. . Subsequently cer- 
tain hundis were executed jointly 
by CLiand his brother BR. After 
this a fresh mortgage was executed 
in 1918 jointly by CL and BR, 
acting for themselves and as guar- 
dians of their minor sons, the consi- 
deration being the sum due on the 
previous deed by CL, an amount due 
on thé hundis executed jointly by 
the brothers and a further’ sum part 
of which was left with the creditor 
for subsequent payment. ‘This last 
document stated that BR was also 


liable for the previous deed of 1917 


by means: of the hundis in lieu of 
which it was executed, that the two 
brothers “have borrowed Rs.20,000 
and shall pay the said sum to the 
creditor within three years,” that 
“for the satisfaction of the afore- 
said creditor they,.the executants, 
pledge and hypothecate in lieu of 
that debt. the property specrfied 
in the document,” that “BR had 
joined in the execution.of -the docu- 
ment and mortgaged his share of the 
property simply as surety,” that the. 
creditor should realize his money 
first from CL’s share but if he 
failed to realize it from the said 
share, he should. realize it from the: 
share of BR and that “f BR paid 
Rs. 10,000 together® with “interest, 
his share of the property would “be 
considered as released”. A suit hav- 
ing been brought on the basis of the 
mortgagt of 1918, beld: (1) that 
the amounts due`on the previous 
hundis were antecedent debts and 


a valid charge was therefore creat- - 


ed on the family ‘property of CL. 
and the lower court was right 
in passing a decree for sale not only 
as against CL but as against’ his 
sons; (2) that there was.a joint 
liability undertaken by both the 
executants, who made themselves 
jointly liable for payment of the 
whole debt; (3) that the under-- 
taking given by BR to pay the‘debt 


together with interest in case’ CL . 


failed to do so,. was a liability 
which was binding not only on 
BR but also on -his sons; and (4) 
that the sum of Rs.2,800 evidenced 
by the undis executed jointly by = 
BR and CIL vhs in the enature of ' 


e 
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an antecedent debt in liet of which 
BR was entitled to ailenate pro- 
perty and even if it be assumed 
that the liability of BR for this 


amount was that of a mere surety * 


such an obligation under the Mitak- 
shara constituted a debt and the 
sons were bound by his alienation in 
order to secure it. As regards the 
balance, viz, the previous sums 
of Rs,10,000 and Rs.1,800 the lia- 
bility of BR as surety did not 
entitle him to-alienate the family 
property and no valid charge on 
the family property, of BR was 
treated for this balance but his 
liability as surety stood and that 
liability the sons could not repu- 
diate. 


CHAKHAN LaL v. KANHAIYA LAL ` 


Mitakshara 
—Stridhan—Daughter’ daughters’ 
succession in- preference to daugh- 
ters son. $ 

To a stridhban estate daughters’ 
daughters have a preference over 
daughters’ sons. 

Where, in plaintiff’s suit for pos- 
session of certain stridhan property 
-left by ‘his. maternal .grand-mother, 
it was found that plaintiff's sisters 
were alive whose rights had not 
passed on to plaintiff and that 
plaintiff’s mother had predeceased 
his grarid-mother, held, that in the 
presence of his sisters, who are en- 
titled to succeed to the property 
in dispute, plaintiff has no locus 
standi to sue. 


AMARJIT UPaDHIYA v. 
CHAUBE 





“Arev 


Partition— 
—Burden of proving whether pro- 
perty joint... 


The. bards of proving in an 
action for partition of joint family 
property that any particular item of 
property is Joint “primarily rests 
upon the -plaintiff 

A membe» of a joint undivided 
family can make separate acquisition, 
of property for- his own benefit, 
and unless it*can be shown that any 
business carried on’ by him grew 
from joint family pfoperty, or tBat 
the earnings were blended with 
joint family estate, they remain free 
and separate. 





K. L. S. V. E. ANNAMALAI 
Cuetry v K. L. S. V. a. Susra- 


MANIAN CHETTY Erea 
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— Religious 
endowments—Muths—Rile of suc- 
cession thereto—Power of mabant 
to divide office or properties attach- 
ed to the muth, 


The succession to muths is-gov- 
erned by the custom or usage ob- 
taining in such institutions, But 
prima facie an attempt’ to separate 


and divide the muth or the pro- ` 


perties appertaining thereto or the 
office of mahantship would-be im- 
proper unless there were special cir- 
cumstances justifying it. The power 
of a mahant who'has a-number of 
separate asthals which by usage have 
all been “held“by one man to pro- 
vide for their division between” his 
successsors or to settle the property 
of one or more‘asthals with-réserva- 


tion in -fayour’of the- other, -must -- 


be clearly established by proof of 
clear usage or custom. In the muth 
in dispute the mahant had a right-to 
nominate his gaddinashin. The 
mahant having two chelas, executed 
two wills on the same date. :By one ' 
will he-appointed his junior chela 
to be this mahant :gaddinashin and 
by the-other will he.appointed his- 
senior-chela as ia mahant of!one of 
the minor asthals attached to the 
muth with certain’ reservations. -On 
the death of the testator two ekrar- 
namas were executed between -the 
two chelas by-which provisions of 
the wills-were recognised :and each 
party entered into possession ‘of their 
respective offices as conferred <by 
the wills. Held, that-the two -wills 


,must be taken separately and in- 


asmuch as by one will the testator 
had clearly nominated “his mahant 
gaddinashin, the senior chela 
had no right to question the said 
appointment, ‘and thec ekrarnama 
could not‘be, disregarded foe want 
of consideratioff. as 


Ram Cyaran Ramanuy Das’ 





Manant v. Gopinpa -RAMANUJ 
Das MAHANT ie m oie 
. amar a 

= Religious 
endowment—Validity  of-Inten- 


tion, conduct ‘and surroundsmg cir- 
cumstantes—When @edication‘ can- 
not be nullifted—Adverse possession 
as against ‘idols—By total strange 
or ‘by donor. > 5 


After attaining majority, de- 
-fendant, CM, executed, on, Jume 2, 


Pact 
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“1908, a regestered deed of ‘release . 
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in favour of his uncle (who was 
his certificated guardian) stating 
that he had received all that was 
due to him. On the same &y CM 


executed a registered deed dedicat- 


ing the house in dispute in favour. 
of family idols, appointing his- 
mother as shebait, and stating that 
CM ceased to be owner of the pro- 
perty, that possession had passed to 


lus mother and that the donor, his - 


uncle and heirs were authorized to 


see that daily worship of idols was : 
performed with income from the ' 
No mutation of names was,” 


house, 


PAGE 


however, ‘effected and CM. conti- . > 


nued to pay municipal taxes. On 
July 7, 1909, CM and his mother 
jointly executed a_mortgage of 
said property in their own «right 
as well as shebaits, the purpose for. 
which money was .required being 
repairs of the house and payment 
of debts contracted for carrying 
on worship of the idols. The dedi- 
cation deed was shown to the mort-- 
gagee. On March 7, 1910, CM and 
his mother executed a deed of re- 
vocation stating that CM had been 
in proprietary possession always and. 
that the endowment had ceased to 


be effective. In 1914 there was, 


another mortgage by CM ‘on this 
property in assertion of his own 
proprietary interest. Decree was 
obtained on basis of 
mént and three days before date 
of sale, viz, on Atpril- 17, 1923, 
CM executed a mortgage in favour 
of appellant. CM received Rs.165 
at thé time of registration and the 


this docu- - 


rest was left with mortgagee fo» ` 


payment to prior mortgagee. In 
a suit for :a declaration that the 
house was trust property and vin- 


alienable, beld: (1) that the omis-. - 


sion to effect mutation of names 
by itself does not necessarily show 


that the deed.of 1908 was nòt act- > 


ed upon. The question whether 
there was a real intention to dedi- 
cate the. property is a matter of 


inference from the various circum- . 


stances and not an-abstract question 


of law and where a valid dedication - 
has once been completed, no asser- ~ 
tion on the ‘part of the donor or - 


subsequent conduct contrary to such. 
dedication can have the effect of 
nullifying it; 

(2) that there had Ween a real 
intention to dedicate the® property _ 


“ind therefore the deed of 1908 was . 


. 


2 
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Hindu Law—(contd.) Hindu Law— (contd.) 
not a nullity from its very incep- for establishment of the then 
tions plaintiff’s rights in'1878 was a per- 

(3) that there can: be: adverse sonal one, it could not be said that : 
possession not only as against the the result of that suit stood in the $ 
idols but over the idols themselves, way of the present plaintiffs, 
by a total stranger or by the donor (2) Recitals in documents by 
himself, in respect of property de- Hindu ladies are by themselves no 
dicated in favour of the idols, and proof of the legal necessity men- 
inasmuch as the deed of 1908 did tioned, but where there has been a 
not constitute CM a trustee, -there long interval of time and the sur- 
was no bar to his exercising adverse rounding circumstances support the 
Possession or acquiring title by ad- inference, the recitals would be evi- 
verse possession over this property. dence of the representation hav- 

Dasami Sanu v. PARAM SHAME- ing been made to the transferees 
sHwarR Uma BHAIRABESHWAR BAM to that effect. 

LINGSHAR 473 MUHAMMAD ABDUL Karr KHAN 


c Rerersioners 
—Res judicata and estoppel—When 
not a bar to suit by immediate re- 
versioners against transferees fiom 
deceased widows—Previous litigation 
by presumptive reversioners dismiss- 
ed—Effect of—Evidence Act, Sec. 
13—-Recitals re: legal necessity in. 
documents by Hindu ladies—Value 
of, as evidence. 


A, who owned considerable pro- 
perty, died in 1870 leaving two 
widows who made ın their lifstime 
various transfers with the result rnat 
the bulk of property passed out of 
their ‘hands. On the death of the 
widows by 1915, B and 'C, who 
were immediate ‘reversioners and to 
whom the succession opened, trans- 
ferred part -f their property to 
other plamtiffs and the present joint 
suit was filed on behalf of them 
all, against the representatives of 
various transferees, on the ground 
that thé transfers by the widows 
were not binding on the plaintiffs, 
It was a fact that fifty years back a 
suit by the then presumptive re- 
versioners of the widows—amonz 
whom were the fathers of two 
plaintuffs—asking for a declaration 
that the widows “may be prohibit- 
ed from making a transfer of the 
property” was dismissed for want 
of proof that any waste had been 
committed by the ladies. 

” Held, (1) that the mere dismissal 
of the suit for an injunction cannot 
be res "judicata when the plaintiffs 
are now suing for possession of the 
estate after the death of the widows. 
Having regard to the fact that’ a 
new cause of actionearose in favour 
of the present plaintiffs after the ® 
death of the widows and thé relief 

170 

o 
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v. BISHAN SAHAI ; 


She bait — 
Idol, representation of estate owned 
by—Suit by one shebatt agamst 
other shebaits, for rendition of ac- 
counts—When barred by—Limita- 
tion Act, Art. 62—Applicability of 
—Express trust”, meaning of — 
Limitation, plea of—Entertainable 
even if raised for first time in se- 
cond appeal—Civil Procedure Code, 
Or. 23, Rule 1~Imperative nature 
of. t 

The idol of a Hindu temple is 
a juridical entity holding and owning 
property dedicated to it in an ideal 
sense, It'can sue and can be sued 
through its manager, and the estate 
is represented by the shebait who 
manifests the will of the deity and 
represents its dealings with the 
outer world. The shebait, however, 
is not a trustee for the idol and no 
legal estate vests in him. 


The rule enacted in Order 23, 
Rule 1 of the Civil Procedure Code 
is a statutory recognition of a legal 
principle barring the fresh institu- 
tion of a claim, unless certain condi- 
tions were fulfilled and theerule is 
imperative. 

“Express trust” as used in the 
Limitation Ac contemplates the 
vesting of the property in certain 
person on trust either declared in 
explicit terms r otherwise stated 
in language indicative of the fact 
that the legal and beneficial owner- 
ship is held by different juridical 
entities, è ' 

On September 15, 1920 a suit 
was instituted by the idol under the 
superintendence of one of the 
shebaits,«SK, against all the osher 
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Hindu Law—(contd.) 


shebaits, for accounts from Septem- 
ber 15, 1906 up to the date of the 
decree and for recovery of a certain 
amount for profits of a certain vil- 
lage. It was a fact that the temple 
was endowed property and was 
managed by shebaits who were des- 
cendants of the founder.. After 
SK’s death the suit was continued 
by B. On June 11, 1921 plaintiff's 
application withdrawing his claim 
for rendition of accounts was allow- 
ed but the residue of the claim was 
fought to the bitter end. On 


February 6, 1924 the present suit ` 


was filed by a trustee (representing 
himself and not the idol) for rendi- 
tion of accounts for the same period, 
to the plaintiff, by another co- 
trustee, the relief claimed being “a 
decree for the amount that may be 
found due to the Thakur. ... 
may be passed and the amount re- 
covered may be deposited in the 
Bhandar of Thakurji”. Held, that 
in the absence of any evidence show- 
ing that the rights and liabilities 
of the shebaits inter se were settled 
by any written instrument, the 
present suit must be deemed to be 
a suit by the idol and therefore 
the claim for rendition of accounts 
between November 15, 1906 and 
May 14, 1921, was barred by 
Order 23, Rule 1 of the Civil 
Procedure Code. Held, further, 
that plaintiff’s claim for accounts 
prior to February 6, 1921 is time- 
barred under Article 62 of the Limi- 
tation Act. 

Where the facts necessary to sup- 
port a plea of limitation are either 
admitted or are apparent on the 
face of the record, the High Court 
will not be justified in refusing to 
enterzain the plea even if raised for 
the first time in second apptal. 


Ranca CHarya v. Guru REOTI 
RAMAN ACHARYA . 
Widow 
—Degcree passed against—Binding 
on reversioners—Limitation Act, 
Art, 141—Applicable only n ab- 
sense of decree—Inapplicable to suits 
for m&lthana—Pen@ons Act, 1871 
—Ceritficate under: 


eWhere a decree „founded upon 
the law of limitation, e.g., adverse 
possession, is obtained’ against the 
Hindu widow ®in her lifetime, the 
reversionary, heir is bound and can; 
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not get the benefit of Article 141; 
but where no such decree is ob- 
tained, Article 141 applies to suits 
for possession of immovable pro- 
perty and time begins to run from 
the date of the death of the widow. 
Article 141, however, does not apply 
to a suit for relief relating to the 
receipt of malikana allowance from 
the Government. Article 120 ap- 
plies to such suits and no right of 
action accrues unless and until a 
certificate is obtained under the 
Pensions Act of 1871. 


A cause of action in a declaratory 
suit by a reversioner is separate and 
distinct from one in a suit for pos- 
session instituted after the death 
of the female owner. 


Jacco Bar v. Ursava Lar 





Will 
—Bequest to certain persons one 
after the other—Right of subse- 
quent legatee-—Bequest to unborn 
berson—Contingent interest becom- 
ing vested—Reversioners excluded 
aad from legatees—Right 
of. 


A Hindu testator bequeathed his 
property to his two widows for 
life and after their death to one R. 
After R’s death his son, who was 
not born at the time of the will, 
was to ‘be the owner. In case R 
had no son the property was to go 
to certain persons including one H, 
who were not the legal heirs. The 
third set of legatees transferred their 
tights in the property to the Wd@ 
fendants. All of them, except H, 
died in the lifetime of R who him- 
self died issueless in the lifetime of 
one of the widows of the testator. 
On a suit for possession being 
brought by the next reversioners on 
the surviving widow’s death, keld, 
that the bequest in favour of R’s 
son, who was not born at the date 
of bequest, was void in law and H 
and others acquired a contingent 
interest in the property which on 
the death of R became a vested 
interest, capable of being transferred. 
and inherited. This vested interest 
remained in H who alone survived R 
and the reversioners of the testator 
coud not oust the , representa- , 
tives af H. : 

DARSHAN SINGH v. Warr KHAN 
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Idol—Dedication of inoperty to. 
See Hindu Law 

"Juristsc entsty”—Suit on 
behalf of —Plaint:ff having deity in 
his charge hyt not its manager— 
When not entitled to represent the 
idol—Civil Procedure Code (V of 
1908), Or. 32, R. 4, Sub-cl. (1), 
inapplicability of, to case of dol. 

A Hindu idol, although not a 
sentient being, is a juristic person 
occupying a position analogous to 
that of an infant and having the 
power of suing and being sued. 

A person who has the deity in his 
charge at the date of a suit filed 
by him on behalf of the idol, but 
is not in law its manager, is not 
competent to represent the idol in 
the action. There is, however, 
nothing to prevent the idol from 
instituting a fresh suit upon the 
same cause of action provided that 
the proper formalities have been 
fulfilled and the suit is launched 
through the proper agency. 

Sur! Gopan MAHARAJ v. 
KRISHNA SUNDER Natu KAVIRAJ 


Income-tax Act (XI of 1922), 
Sec. 27—Suffictent cause for not 
making ‘a return of income—W hat 
does not amount to—Best judgment 
assessment——When cannot be can- 
celled. ‘ 

The assessees applied for cancel- 
lation of the best judgment assess- 
ment, which took place on Janu- 
ary 25, 1928, on the ground that 
the account books Shad been pro- 
duced in a criminal case which had 
been disposed of in October, 1927. 
The income-tax officer asked the 
assesses’ representative to produce 
a copy of the application that he 
had made for return of the books, 
but he failed to do so within the 
time allowed. Held, that the in- 
come-tax officer was perfectly justi- 
fied in refusing to review his order 
as the assessees were not prevented 
by sufficient cause from making a 
return of their income within the 
meaning of sec, 27 of the In- 
come-tax Act. 


Ram Kumar Monan Lat oF 
Acra—In the matter of | 





SE, 46, 
Canal and Drainage Act (VIII of 


+ 1873), Sec. 45—Recovery of dues in 


arrears. 
See Land venié ‘Act, Secs. vs 
and 233, Cl (11) .. oe. 
hg . 
r . 
(d . 
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Interest Act (XXXII of 1839) 


—Sum certain, meaning of—In- 
terest—Equitable jurisdiction to 
allow, 


Under the Interest Act (XXXII 
of 1839), a sum certain is not pay- 
able by the written instrument at a 
time certain if its payment is con- 
tingent upon events which may 
never happen and the amount pay- 
able is capable of ascertainment only 
if and when those events happen 
and the time for happening of those 
events, if they ever do happen, 
may be indefinitely postponed. 
Jaggomohun Ghose v. Manick- 
chund, 7 M. I. A. 263 followed. 

In the absence of any express 
covenant for payment of interest, 
interest can only be allowed if the 
plaintiff is entitled to by rule of 
equity. In the case of a sale where 
contract has been carried into per- 
formance and the vendee enters into 
certain covenants reearding payment 
of sale consideration, no rule of 
equity applies and the plaintiff- 
vendor would not be entitled to 
interest. 

THe Mame ann New Bruns- 
wick ELECTRICAL Power Com- 
pany, LIMITED v. Auice M. Harr 


Interpretation of Deeds— 
Rules of—Reference to previous cor- 
respondence not permissible. 


It is well-settled that when parties 
have entered into a formal contract 
that contract must be construed ac- 
cording to its own terms and not 
be explained or interpreted by the 
antecedent communings which led 
up to it. This is especially true 
of a conveyance. There even, if 
there has been 2 formal antecedent 
contract, tkat contract cannot be 
looked at to control the terms of 
the conveyance; much less can mere 
communines which couldeonly show 
what parties meant to do but cannot 
show’ what they did. 

BoMANJIg ARDESHTIR WADIA v. 
‘Tu SECRETARY oF STATE FOR 
Inpra IN COUNCIL 

Interpretation, of Statute— 

See Pre-emption Act, Secs. 19 ana 
20 

See Civil Procedure Code, Secs 30 
and 32 and Or. 16, Rr. 10 and 12 

Joint family*-Disruption m 
status of family. 

See Hindu kawsa family 
property ° ° 
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Joint trial—When illegal. 


See Criminal. Procedure 
Secs. 234, 235 and 236 

Jurisdiction— 

See Arbitration by Court 

—_—_——_———Application for 
setting astde sale—Dismissal for de- 


fault—Application for restoration. 
See Civil Procedure Code, Sec. 151 


——Com plaint to 
Police followed by complaint in 
couri—Subsequent prosecution under 


Code, 


Sec. 211 of Penal Code of com-. 


plainant on written complaint by 
police officer. 

See Criminal Procedure Code, 
Sec. 195 (b) at 

f Civil and 
Revenue Courts—Suit by person re- 
corded as lambardar for recovery 
of sum paid as revenue—U. P. Land 
Revenue Act (IH of 1901), Secs. 
143, 144, 147; '184 and 233 (m) 
—N.-W. P. Tenancy Act (II of 
1901), Secs. 159 and 160—Con- 
tract Act (IX of 1872), Sec. 70, 
applicability of. 

Plaintiff, while recorded as lam- 
bardar although he had sold his 
property to defendants who. were 
really liable to pay revenue, paid a 
certain sum as revenue on receipt 
of citation from the revenue autho- 
rities. Subsequently, plaintiff sued 
for recovery of the sum in the 
court. of small causes. It was 
pleaded that such a suit was cogniz- 
able by a revenue court and that 
payment was a voluntary payment 
and not recoverable under any sec- 
tion of the Contract Act. Held, 
that no suit lay in the revenue 
court because plaintiff was no longer 
lambardar or co-sharer and could 
not sue either under Sec. 159 or 
Sec. 160 of the Tenancy Att of 
1901. Held, further, that the. pay- 
ment was not made, voluntarily or 
gratuitously and therefore plaintiff’s 
case fell within the purview of 
Sec. 70 of the Contract Act. It 
was the fault of defendants that 
they did not get plaintiff’s name 
removed from the village recacd on 
obtaining transfer of his property. 

_ Poxs Rar v. Lav @fapHo Ram 
Magistrate, 
powers of—Revision of case of per- 
son aalled upon to, give security and 
discharged. 

See Criminal eP rocedure ' Code; 
Sec. 436 K i 
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Jarisdiction—(contd.) 


— Order against. 
person continuing in possession of 
minors property after death of 
guardian appointed by cori to 
render accounts and make pay- 
ments. 

See Guardian and Ward 


—Order ex- 
tending time for payment, suit to 
be dismissed if money not paid 
on date fixed. 

See Civil Procedure Code, Secs. 
115 and 148 

Persistent ab- 
sence of plaintıif—Decision on 
merits—Order refusing to Ę1estore 
suit—Appeal, 


See Civil Procedure Code, Or. 17, 
R.3,0rn9,R.8 . 





under Sec. 476, ordered by munsif 
—Appeal to District Judge—Trans- 
ferred to Subordmate Judge. 


See Criminal Procedure’ Code, 
Sec. 476 E 

Suit between 
rival claimants to a tenancy for 
possession and compensation for 
wrongful dispossession. 


See Tenancy Act, Secs, 99(1) (b) 
and 230 


Suit for pro- 
fits below Rs. 200—No appeal to 
District Judge—Second appeal fiom 
order of remand—Reyrsion. 


See Tenancy Act, Secs. ale 
253 and 264 : 


Suit for re 
covery of joint possession and de- 
claration of title as co-tenant of a 
holding with defendants. 

See Tenancy Act, Secs. 99, 121 
and 230 

Suit for re- 
covery of value of crops alleged to 
have been misappropriated. 

See Tenancy Act, Sec. 167 read 
with Sch. IV (6) and Sec. 146 

Suit relating 
to giant of land revenue. 

See Agra Tenancy Act, Sec. 161 

— Summary trial 


—When --aver offence disclosed by 
facts found. 


See Papal Code, Sec. %23 and 
Gpminal -Procedure Code, Sec. 106 


Prosecution ' 
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Jurisdiction—(concld.) 


—— W hen trial 
court can set aside foreclosure ex 
parte décree. 


See Civil PPocedure Code, Or. 9, 


R. 13 and Or. 34, R. 3 


Jury—Verdict by, when perverse. 
See Criminal Procedure Code, 
Sec. 307 . si 3 


Kharch-i-pandan—Nature 
allowance. 


of 


See Transfer of Property Act, 
Sec. 6(d) and Cl. (2) 


Land Acquisition Act (I of 
1894), Secs. 6, 23—T wo notifica- 
tions of declaration by Local Gov- 
ernument—-Earlier notification can- 
celled by the second—Market-value 
as at the date of second notifica- 
tion must be considered. 


On May 31, 1922 the Local Gov- 
ernment published a declaration 
under Sec. 6 of the Land Acquisi- 
tion Act, 1894 that the appellant’s 
land along with the lands of other 
people was required for a public 
purpose. On October 6, 1923 
another declaration was published 
under the same section specifying 
that only plaintiff's land was re- 
quired for a public purpose, but at 
the same time announcing that the 
former declaration was cancelled. 
Held, that regard must be had to 
the market-value as at the date of 
the second notification, 


Ma Sın v. THe COLLECTOR oF 
RANGOON 


en S005, 9, 


11, 120a%d 18—"Date of award” ' 


—W hat constitutes—Reference 


made by Collector on application of . 


owner—Period of limitation for 
making application—Cour? not 
authorised to go behind reference or 
investigate the plea of limitation 
when reference has been made. 


Having made a reference under 
the Land Acquisition Act, it is 


not open to the Collector or the. 


Secretary of State to say that the 
reference was wrongly made al- 
though the ground for saying so 
may be that the application by 
the owner was belated. The 
‘Court’ does not sit on appeal over 
the Collector and the Act does not 
give any authority to the ‘Court’, 
either in express term or by impli 
cation, to go behind the seference 
° e 
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Land Acquisition Act 
—(contd.) 


and to see whether the Collector 
acted rightly or wrongly. It is the 
province of the Collector alone to 
decide for himself whether he should 
make the reference or refuse to do 
$0. 

[Per Muxery1, J.—The legisla- 
ture meant the date of the filing 
of the award to be the date con- 
templated in Cl. (b), Sub-sec. (2) 
of Sec. 18. , 

[Per NiaMatuttaH, J.—The 
date of the award is the date on 
which the Collector awards to the 
claimant the compensation for the 
land acquired under the Act and 
not the date on which the award is 


filed.] z 


The award made by the Collec- 
tor was dated June 15, 1923 but 
it was not known when it was filed. 
Although notices were ordered to be 
issued on October 30, 1923, they 
were served on the owners on 
January 18 and 23, 1924, res- 
pectively. On an application made 
to Collector within six weeks of 
the service a reference was made 
but a preliminary objection was 
taken by Collector that it was time- 
barred. The Subordinate Judge, 
however, being of opinion that it 
was not open to him to go behind 
the reference and to see whether it 
was made in pursuance of a belated 
application, investigated the case 
and decided the amount payable to 
the owners. Held, that the lower 
court’s decision was entirely right 
and that the application for refer- 
ence was within time. 


Tue SECRETARY OF STATE FOR 
Inpia -IN Counci v. BHAGWAN 
PRASAD s 


Sec. 23 
—Leasehold  pþremises—Pemanent 
lease—Fixed rental—Value of lessor’s 
interest—Capitalised value of sent 
reserved, e: 


In 1887 the predecessor of the ap- 
pellant granted a lease of a house 
to one Chowdhuri whereby the 
lessor conveyed the house to th 
lessee on a fixed monthly rental for 
the purposes of a school. The lease 
provided that the legsee would be 
entitled to occupy the house as long 
as he liked. The school continued 
on the premiges for‘ many 4ears till 
the year 1920 when the legislature, 
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Land Acquisition Act- 
—(conéid.) + 
desiring to establish a college on a 
permanent basis, enacted by Act 16 
of 1920 that the property com- 
prised in the lease should be trans- 
ferred to and be vested in and 
held by the Governor of Bengal in 
Council. On proceedings for com- 
pulsory acquisition of land under 
the .Land Acquisition Act the 
High Court treated the lessce as a 
permanent lessee and held that the 
lessor was entitled to a mere capi- 
talised value on the basis of his 
rental, Held, by the Privy Coun- 
cıl, that the High Court had 


assessed the compensation on a cor- ` 


rect basis. 


Raxuat CuHanpra Basak v. THE 
SECRETARY OF STATE FOR INDIA IN 
CouNcIL a 

_ See, 23 
—Principles of valuation—Accept- 
ance by some owners of awards— 
Evidence thus furnished inconclu- 
sive as agamst other owners. 

An owner of lands in the position 
of the appellant is entitled to the 
value to himself of the property in 
its actual condition at the time of 
expropriation with all its then exist- 
ing advantages and with all its 
future possibilities, excluding only 
any advantage due to the carrying 
out of the scheme for the purposes 
for which the property was being 
acquired. A large area of land in 
the suburbs of the city of Nagpur 
which was acquired by the Govern- 
ment under, the Land Acquisition 
Act belonged to 25 different owners. 
The Collector valued the land at a 
particular rate. The appellant 
being dissatisfied with this valua- 
tion, asked for a reference to the 
District Judge. The other owners 
submitted to the Collector's award. 
The appellate gourt in India treated 
this acceptance by the other owners 
as evidence conclusively proving the 
correctness of the Collector’s award. 
Held, by the Judicial Cofmittee, 
that*the Courts in India were bound 
to value the land of the gppellant 
with all its advantages and the evi- 
dence furnished bye the submission 
of the other owners to the award of 
the Collector was neither conclusive 
ner, under the circumstances of the 
case,, important. 

In appeals ipvolving questions of 
valuation: the Judicial Conemittee 
will not einterfere unless some 


Pace 


411 


a 
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-—(contd.) 


erroneous principle has been invok- 
ed or some important piece of evi- 
dence has been overlooked @r mis- 
applied. 

ATMARAM BHAGWANT GHADGAY 
v. COLLECTOR OF NAGPUR 

aT 23, 
Sub-sec. (1)—Compensation—Mode 
of assessment—Landlord and tenant 
—Substantial disparity between 
rights of—Proportionate value of 
occupancy  rights—Determination 
of. 


Where the District Judge found 
that the market-value of the land 
acquired by Government was 
Rs.1,600 and the zamindar of the 
land, which was in possession of 
occupancy tenants, was the only 
contesting party, the tenants having 
accepted the compensation money 
awarded by the Collector, and the 
District Judge, calculating that the 
zamindar’s income from the pro- 
perty was %th of the total income, 
directed that Rs.200 be paid to 
the zamindar, held: 


(1) that the zamindar could not 
get anything more than what fairly 
should be awarded to him; 

(2) that in 


should first find out the market- 
value of the land acquired, irres- 
pective of any consideration as to 
how it is held, nd, secondly, 
should apportion the value among 
the several parties holding distinct 
and separate interests in the land; 

(3) ‘that there is a substantigl 
disparity between the rights of the 
landlord and the rights of an oc- 
cupancy tenant in these provinces; 

(4) that in assessing the propor- 
tionate value of occupancy rights, 
the court should bear in mind that 
an occupancy tenant’s rent is liable 
to enhancement, although within 
statutory limits; that he is unable 
to transfer his rights; that his 
right‘even to sublet is very much 
limited; that in case of rent falling 
into arrears, from whatever reason, 
he is liable to be ejected; and that 
in case of the tenant dying with- 
out one of ‘the statutory heirs, the 
tenancy would lapse to the land- 
lord; 

(5) that it was a @air estimate 
to say*that in a runee thg landlord’s 
share ought fo be ten annas and, 


K determining the 
amount of compensation, the Court 
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‘Land Acquisition Act 
—(concld.) 
the occupancy .tenant’s right six 
annas; and : 

(6) that @the zamindar was 
entitled to Rs.1,000 as the proper 
share of the compensation money: 

Rowan LAL v. COLLECTOR oF 
:ETAH FOR SECRETARY OF STATE 
FOR INDIA 


Landlord and tenant—Grant 
of a heritable tenure—Whethe 
passes rights to minerals—Second 
appeals—Findings ‘of fact—Binding 
on High Court. : 

When a, grant is made by a 
zamindar of a tenure at al fixed 
rent although the tenure may be 
permanent, heritable and transfer- 
able, minerals will not be held to 
have formed part of the grant in 
the absence of express evidence to 
that effect. 

High Court has no jurisdiction 
to entertain a second appeal on the 
ground of an erroncous finding of 
fact however gross or inexcusable 
the error may seem to be. 


Raja oF Prrrapur v. THE 
SECRETARY oF ŞTATE FOR ĪNDIA IN 
COUNCIL, REPRESENTED BY THE 
COLLECTOR OF GODAVERY 


ne St char 
tial disparity between rights of. 


See Land Acauisition 
Sec. 23, Sub-sec. (1) 


Land Revenue *Act (IIE of 
1901), Sec. 32—Register of Pro- 
prietors, enquiry as to entry m— 
Civil Procedure Code inapplicable 
—NoeriRbt of appeal to Privy Coun- 
cil-—Thekedar under the Oudh 
Rent \Act—To be entered in Regis- 
‘ter of Proprietors. 


Act, 


An enquiry as to a dispute re- 
garding the entry in the register of 
proprietors in a mahal kept under 
Sec. 32, Clause (a) of the U. P. 
Land Revenue Act (II of 1901), 
is not governed by the provisions of 
the Code of Civil Procedure and 
consequently there is ‘no right of 


apveal to His Majesty in Council . 


from an order made by the’ Board 
of Revenue in such a matter, A 
thekedar or holder of a permanent 
but not transferable lease, as de- 
fined in Sec. 3, Clause (10) of the 
Oudh Rent Acg (III of 1886), is 
a person in possession of proprietary 
rights and his" name cannot be en- 
° 
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702 
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Land Revenue Act ° 
—(contd.) 


tered in the register maintained 
under Section 32, Clause (e) of 
the U. P. Land Revenue Act, but 
can only be entered in register of 
proprietors under Clause (a) of the 
said Section. 


Raya Uprr Narain SINGH, SINCE 
DECEASED (NOW REPRESENTED BY 
Rajya Uprr NARAIN SINGH) v. 
SHAIKH MUBARAK ALI 


Sees. 33 (2) 
and 39 read with Secs. 40 and 42 
—Applicability of—Disputes regard- 
ing entries in annual registers— 
Decision by revenue court—Subse- 
quent suit for  possession—Res 
judicata, question of. 


In a suit for a declaration that 
the lands mentioned in the plaint 
were owned and possessed by plaint- 
iffs, the defendants pleaded that they 
were tenants of plaintiffs. The 
first court referred the issue to 
the revenue court under Sec. 273 
of the Tenancy Act. The re- 
venue court, without going into the 
question of fact on the merits, held 
that it was bound by its previous 
decision which had been affirmed 
on appeal and therefore returned the 
finding that the defendants were 
tenants of plaintiffs. Thereupon 
the munsif dismissed the suit. On 
appeal the lower appellate court 
held that the revenue court ought 
to have decided the case on the 
merits and it accordingly remanded 
the case to that court with direc- 
tions that, the issue might be sent 
back by the munsif to the assist- 
ant collector and a finding called 
for afresh, ' The dispute between the 
parties in the previous case relat- 
ed to the efistence of tenancy and 
not to its class or tenure. Held, 
that the &ssistant collector was 
wrong in thinking that the matter 
had already been finally adjudicated 
between the parties by means of a 
previous ord@r. He ought to have 
gone into the question on the 
merits althoygh in such an enquiry 
he was entitled to give due weight 
to the previous deqsion arrived, at 
between the parties. The order of 
remand was therefore right. 


Suraman, J.—A clear distinc- 
tion exists between the case where 
the tenancy itself is digputed and 
the case where the tenancy is ad- 

se 
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Land Revenue Act Land Revenue Act : ag 
—(conid.) —(concld.) 
mitted but its class or tenure is Secs. 175. 
in dispute. and 233, Cl. (1)—Applicability of, 


If in a mutation proceeding ‘under 
Sec. 40(1) the possession of either 
party 1s disputed and the revenue 
court goes into that question and 
finds that possession is with one 
party and maintains his possession 
and orders the entries in the regis- 
ters accordingly, it is an ‘order as to 
possession’ passed under this Sec- 
tion within the meaning of Sub-cl. 3 
with the result that such an 
order does not debar the defeated 
person from establishing his right to 
the property in any civil or revenue 
court having jurisdiction. 


Ram Jas Srncu v. Ram HARAKH 
PANDEY A a 


Sec. 118 
—Partition—Allotment of site and 
buildings to different kuras—Efect 
of—Rsgbt to transfer building— 
Transfer of Property Act (IV of 
1882), Sec. 6, applicability of. 


Where the parties were original- 
ly co-sharers, defendant being owner 
of buildings in dispute, but, as a 
result of partition under Sec. 118 
of the Land Revenue Act, the site 
of the buildings was assigned to the 
kura of the plaintiffs, defendants 
remaining in occupation of his house 
on payment of a reasonable 
ground-rent, and subsequently, on 
defendants selling the enclosure and 
the buildings, plaintiffs sued for 
recovery of the same on the ground 
that defendant had no right to 
trat sfer the buildings. The lower 
appellate court found that the de- 
rendant had no right to transfer 
the site and granted a declafation 
that plaintiff was the owner of the 
site. It was cqptended that” the 
defendant had no right to transfer 
either the site or the buildings. 





Held, that there was nothifig in 
Sec. 118 of the Land Revenue Act 
to affect the ownership by the de- 
fendant of the buildings, and in 
„the ‘absence of any restriction to 
the contrdty being shown, the de- 
fendant as owner could transfer the 
buildings under Sec. 6 of the Trans- 
fer of Property Act. 


KATAR SINGH, V. 
SaHar, > 
. 
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—Sale for recovery of taxe® other 
than land revenue but realizable as 
such—Sust for setting aside of— 
No bar to maintenance of, on 
ground of frand—tIncome-tax Act 
(XI of 1922), Sec. 16, and Canal 
and Drainage Act (VIII of 1873), 
Sec. 45—Recovery of dues in 
arrears, 


Certain immovable properties of 
A were pttached and sold to 
realize two taxes due from him for 
the year 1923, ie. Rs.83 as income- 
tax and another amount as irriga- ~ 
tion dues. Thereupon A sued suc- 
cessfully in the first court for 
setting aside the sale on the ground 
that it was brought by means of 
fraud to which the auction-pur- 
chaser was a party. An appeal by' 
the purchaser having been dismiss- 
ed on the ground that the sale was 
a nullity inasmuch as there was no 
Previous sanction by the Collector 
and there was no confirmation of 
the sale by the Commissioner, 2 
second appeal was preferred. 
Held, that the arrears of income- 
tax and irrigation dues being realiz- 
able as arrears of land revenue under 
Sections 46 and 45 of the Income- 
tax Act and the Canal and 
Drainage Act, the same rule pro- 
viding for an exception in the case 
of land revenue under Section 175 
of the Land Revenue Act would 
be applicable to cases of taxes, 
other than land revenue, which art e 
realizable as such, and under Sec- 
tion 233, Clause (J) there will be 
no bar to the maintenance of the 
suit to set aside the sale on the 
ground of fraud as provided in Sec- 
tion 175 of the Land Revenue Act. 





CuHanpu Ma alias CHANDER 
Lar vw Darsars Lan 1129 
Leasehold premises—Value of 
lessor’s snterest. 
See Land Acquisition Act (I of | 
1894), Sec. 23 ` 411 
Legal necessity— 
See Hindu Law .. . .. S61 
Infereygce of, 
when unjesisfied. ž 
See Hindu Law a.. $ 309 
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“Legal PPRP TE T ) 


Tui Relinguishment 
of right of redemption by Hindu 
father. 


> See Awark . 





`: Legal praceltioner Profesoral 


misconduct—Preparation of affidavit 
containing false statements—Respon- 
sibility for. 


The appellant, who. was a barris- 
ter and solicitor in the Colony of 
Nigeria, prepared an afidavit on 
behalf of a client which contained 
untrue statements, in unqualified 
language. . Their: Lordships of the 
Privy Council, while holding the 
appellant free from- moral blame, 
held that the casé disclosed at least 
an error of judgment and want of 


care on the part of ‘the appellant- 


in the: preparation of the affidavit 
which would justify an order of his 
suspension ! -from . practice: for 3 
months, š 


JonaTHan CoLLINS ‘ZEER v. 
Tur JUDGES OF THE SUPREME 
Court. oF NIGERIA ss 
ina a po leoid 
misconduct—Refusal to accept brief 
against - fellow-practitioner—W ben 
amounts to professional misconduct. 

Refusal, without any allowable, 
reasonable ‘and honest excuse, to 
accept a brief against a fellow-prac- 


- titioner who happens to be a party. 


to a suit, when all conditions are 
fulfilled, namely, tke. tender of a 
proper fee, the willingness to give 
complete instructions and the „case 
being of the character that the 
pleadgre is ‚accustomed to 
amounts ,to professional , misconduct 
and renders the pleader liable to be 
removed from the profession. 


Ram Duxare LaL v: CHHANGA- 
MAL 


Legal Practitioners Act, Sec. 14 
—Reference under, to High Court 
—Validity of—Formalities of the 
Section to be strictly complied with, 
For a proper reference to the 
High Court, under Sec. 14 of, the 
Legal Practitioners Act (XVHI of 
1879), the formalities required by 
the Section ought to be fulfilled 
and in, the absence of these for- 
malities being strictly, complied with, 
the reference is no valid reference. 
Where on a gomplaint by one A 
against" the conduct of a mukhter, 
certain .enquirfes were made by a 


° 171 ss 


take, ` 
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` Legal Practitioners- Act 
—(coneld.) 


magistrate who eventually submitted 
a report to the District Magistrate 


.and the latter by his order made a 


reference to the High Court under 
Sec. 14 of the Legal Practitioners 
Act (XVIII of 1879) without for- 
warding the opinion of ‘the Sessions 
Judge, beld, that the:reference was 
not in accordance with law. 


A MUKHTAR or Benares—In 
THE MATTER OF 


Legitimacy and Picasa 


See Mohammedan Law 
° Limitation— 

Period of, computation of— 
Decree capable . of execution— 


Decree-holder taking. advantage of 
shgbht orthographical error in orde: 
to execute time-barred -decree— 
Effect of. 


l£ there has been an amendment 
of a decree incapable of execution, 
the period.shall -run from the date 
of the, amendment, otherwise it 
must date back to the date of the 
original. decree. 


Where the first decree was capable 
of execution but the decree-holder 
took advantage of an error in 
orthography,: which- was immaterial, 
‘in order to execute the decree which 
had become time-barred,. Held, -that 
the application for execution of the 
decree could not be allowed. 


Mawaranr v. Desr Das 
-When suit 
barred by. 
See Evidence-Act, Sec. 68 
Limitation ‘Act, Sec. 4 and 


Sec. 14, Sub-cl. (2)—Inappli- 
cability of Application for prepara- 
tion of final decree—Filed in wrong 
court—Computation of time— 
Whether plaintsff entitled to add 


427 


588 


time during recess of civil courts. 


On Maye7, 1917 i decree for 
Rs.80,000 was passed by the Addie 
tional Subordinate Judge for re- 
covery of the amount by sale of 
the properties mentioned therein. 
This decree, was dtawn up of a 
printed form applicable to decrees 
under Or. 20, Rules 6 and 7 of 
the Code. “Out® of two appeals 
filed subsequently by two sets of 
defendants to the Highs Court on 
June 7, 1920, the High | Court- 


i 


the 
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Limitation Act—(con#d.) 


allowed one of the appeal and modi- 
fied, the decree affirming its form 
without extending ‘the period fixed 
for payment. At first the decree- 
holder, however, treating the de- 
cree as a simple money one, applied 
for execution but subsequently on 
objections raised by judgment-debt- 
ors, the decree-holder applied on 


© June 20, 1923—the day on which 


the civil courts re-opened after the 
long vacation from May 20, 1923 
to June 19, 1923—for preparation 
of final decree in the Additional 
Subordinate Judge’s court which 
had been re-established. On August 
4, 1923 the Additional Subordinate 
Judge ordered that the applica- 
tion should be filed in the proper 
court. August $ being a Sunday, 
applicant represented his applica- 
tion to the Subordinate Judge on 
“August 6 but it was rejected as 
being time-barred. a 


Held, that the plaintiffs were 
not entitled to the benefit of Sec. 4 
of the Limitation Act inasmuch 
as application had not been made 
tó the right court, nor was Sec. 14, 
Sub-cl. (2) applicable. Even if 
it were assumed that the applica- 
tion for the preparation. of the 
final decree had been prosecut- 
ed with due diligence and in good 
faith, it was beyond time. 

‘There is no question of equity in 
cases governed by the Limitation 
Act. 


MAQBUL ÅHMAD v. PaTEsHRi 
PARTAB Narain SINGH 


a) OG, F 
—Application _for restoration of 
suit dismissed for non-payment of 
brocess-fee—Made beyond 36 days. 


See Civil Procedure ote Or. 9, 
R, 4 me 


» - Sec. 7 
— Joint decree in favour off minor 
and co-sharer—Application for exe- 
cution of decree, made within three 
years of attaining. majoritys-When 
not time-barred. 





r e 

Where ‘in a suit for. possession of 
land by the widow of a deceased 
brather and a minor brother a joint 
decree was passed in favour of the 
plaintiffs who were co-sharers in 
the .land,. and %n the defendant’s 
failure. to comply with the court’s 
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Limitation“ Act— (contd.) ; 


order, the minor plaintif applied’ 
for execution of the decree within- 


three years of his attaining majority, . 


held, that as in this particuMr case, 
the widow could not, without the 
concurrence of her brother-in-law, 
give a valid ‘discharge to the judg- 
ment-debtor, limitation did not 
begin to run against the minor till 
he attained majority. 


CHIRANJI Lat v. Ram Sanur .. 


Se. 7 
—Suit for share of dower-debt by 


three sons—One plaintiff attaining’ 


majority within three years-of suit. 
—Saving of limitation. 


Where on the death of a Moham- 
medan lady, the right to recover her 
dower descended to her husband 
and three sons,.one of whom was 
a lunatic,..it was not open to, 


either of the remaining sons to give., 


a discharge without the concur- 
rence of the other. The present 
suit for fecovery of their share of 
the dower-debt was brought by the 
two sons within three years of the 
attainment of the majority of the 
youngest son. 


Held, that the claim - 
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was within time. -> 


MOHAMMAD ZAHUR AHSAN V. 
MAIMUNA y 


See, 14 
—Time occupied in abortive arbitra- 
tion proceedings—SHould be exclud- 
ed—Private arbitrations—Arbitrator 
bound by law of limitation. 


Although the Limitation Act dees 
not in terms apply to arbitration 
in mercantile references, it is an 
implied term of the contract that 
the arbitrator must decide: the dis- 
pute according to the existing law 
of contract, and that every defence, 
including a defence of limitation, 
which .would have been open in a 
Court of Law, can be equally put 


284 


forward for the arbitrator's decision _ 


‘unless parties have agreed to ex- 
clude that defence. A dispute aris- 
ing out of a mercantile contract 
for the sale and purchase of goods 
was in accordance with the con- 
tract referred to arbitration and on 
a plea of limitation being raised, 
beld, that Sec. 14 of the Limitation 
Act was, along with otMer sections 
of the‘Limitation Act, applicable ` to 
®arbicration prdceedings and 


time 
°* 


s 


K 


i a 
.—Allegations of fraud by plaintiff 


x 


A L. J. R. en 
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. Limitation Act—(contd.) : ,- 


čccüpied i in the first arbitration pro- 
ceedings which proved abortive 
should be © eluded, * 


RAMDUTT eee Dass v. 
E, D. SASSOON AND COMPANY 
ec. -18 

—Burden of proving when plaintif 
had first definite knowledge—No 
issue specifically raised—Civil Proce- 
dure Code (V of 1908), Or. 8, 
R. 4—Pleadings should be specific. 


Plaintiff ‘alleged that out of two 
bearer drafts entrusted by him to 
the defendant for the latter to hand 
over on behalf of the plaintiff to 
the brother of plaintiff, the defend- 
ant cashed one of the drafts himself 
on some date prior to three years 
before plaintiff’s suit and appropriat- 
ed the money and that plaintiff 
did not obtain definite knowledge of 
the misappropriation until a date 
within the three years on which de- 
fendant confessed to him but re- 
fused to pay the money. The de- 
fendant admitted that plaintiff 
had come to the place where de- 
fendant was on the date of the 
interview with him alleged by 
plaintiff but as to what had hap- 
pened at the interview defendant 
stated “not admitted” and he fur- 
ther pleaded that “plaintiff’s claim is 
beyond time”. The plaintiff led 
no evidence in su~nort of his plea 
as to the date of acquisition of 
knowledge. The Commissioner of 
Kumaue, holding that the burden 
of proof of the date of acquisition 
of knowledge by plaintiff was on 
defendant, rejected the plea of 
limitation, and having found the 
fraud proved, decreed the suit. 
Held, in a reference under Rule 17 


_of the Rules and Orders relating 


to Kumaun Division of 1894, that 
though in ordinary cases the initial 
burden would be on the plaintiff 
to lead evidence, prima facie estab- 
lishing the date of his knowledge, 
there was no burden on him ‘in this 
case, the issue not being definitely 
raised by defendant. 
of the Commissioner that the suit 
was not barred by limitation was a 
correct decision., 
© 
Sat KISHAN, PANDEY v. GHawa 
Nann Jost Os : 


a 
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„The decision ` 
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Limitation Act—(contd.) : 


Sec. 18 
Applicability of —Pre-emption 
suit—Fraudulent and active conceal- 
ment of sale transaction—What 
amounts to—Effect of. 





If a vendor or a vendee wishes 
that a sale should not be nullified 
by a pre-emption spit, it is neces- 
sary for him to inform the plaintiff 
before the transaction and get his 
refusal. A mere omission to inform 
him would not amount to fraud, 
but where there is an active con- 
cealment of the transaction coupled 
with an intention to deceive the 
other party, there would undoubted- 
ly be a fraud within the meaning 
of Sec. 18 of the Limitation Act. 

Where in a pre-emption suit it 
was found that the sale-deed, in- 
stead of being registered at the tahsil 
in which the property was situate, 
was registered in another district, 
that in order to get the registration 
effected a small plot in the other 
district was included, that the 
stamp paper was also purchased in 
the other district several months 
before the execution of the docu- 
ment, that no ,written notice was 
served on plaintiff, that defendants- 
vendees did not even take possession 
of the property purchased for over 
a year after the execution and allow- 
ed vendors to realize rents from 
tenants and that no step- was taken 
within one year to apply for muta- 
tion of names, held, that there was 
an active and fraudulent conceal- 
ment of the sale. 

Snero SHANKER UPADHYA v. 
PARTAB NARAIN SINGH 


Sees. 19 and 
21 (2)—Mortgage—Payment of in- 
terest by one of the two co-mort- 
gagors—Effect  of-—Acknowledg- 
ment—Suit for sale—Clajm against 
co-mortgagee ` dismissed—Rsghts of 
the mortgagee. 


A mortgage deed is not the same 
as a simple debt and the liability 
which attaches to a mortgagor by 
reason of His having executed the 
mortgage and paying interest cannot 


be got rid of by Saying that *he’ 


payment of interest was of a simple 
debt and therefore under Sec. 21 (2) 
of the Limitation “Act the payment 
of interest by one of the co-mort- 
gagors kept the debt aliwe as against 


342 


the person who acknowledged the - 
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Limitation Act—(contd.) - 


debt and paid the- interest, or that 
the liability of the co-mortgagor 
had ceased by- reason of the fact 
that he had made no payment. 
Ordinarily if two properties are 
jointly mortgaged for the same 
debts, each of those properties is 
liable for the whole, and it is open 
to the mortgagee either to proceed 
@gainst the whole mortgaged pro- 
perty or against a part of such pro- 
perty. There may be special cases 
where an exception may be made. 


Guast KHAN KisHorr 
RaMANnyt MAHARAJ 


Vv 


‘Articles 44 
and 144—Alienation by guardian 
—Noi for minors benefit—Transac- 
tion vordable by minor within 3 
years of his attaining majority— 
Guardians and Wards Act, Sec. 4(2) 
—"Guardian”, meaning of. 





Article 44 provides for a suit 
by a ward, who. has attained majo- 
rity, to set aside the transfer of 
property by, his guardian, and the 
prescribed period. of limitation is 
three years. The words of this 
Article are very general and have 
application to every case in which. 
a ward, on attaining majority, im- 
pugnes the transfer made by his or 
her guardian during his or her mino- 
rity, and there is absolutely no 
warrant for restricting the applica- 
tion of that Article to cases of 
transfers made by a certificated 
guardian. 

The word “guardian” as defined 
by Sec. 4(2) of the Guardians and 
Wards Act is of general import and 
includes natural and testamentary 
guardians and guardians appointed 
by Court. 


. 
Die CHanp v, Munni LAL 


PENE E E AA 
—Conversion of specific movable 
property—Suit for damages—Article 
48 applies, whether conversion 
honest or dishonest—Joint fort- 
feasors—@essor not liable for lessee’s 
conversion, é 


A suit for damages for the con- 
version by she defendan of specific 
movable property, viz., coal wrong- 
fully gotten from the plaintiffs’ 
mines *and sold and othêrwise dis- 
posed of by the defendants to their 
own use, is governed by Article 48 
of the Indian Limitation Act afd 
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the Article applies whether the con- 
version is honest or dishonest. 

For acts of conversion committed 
by a lessee, the lessor is not, n@rely 
by reason of his being a lessor, liable 
to any damages as a joint tort- 
feasor. 

Lewis PucH Evans PucH v. 
AsHUTOSH SEN 


Art. 61, inapplicability of—Mort~- 
gage—Decree, execution of-—~Proper- 
ty purchased by decree-holder— 
Sale set aside by plaint:ffs by de~ 
positing decretal amount under 
Order 21, Rule 89—Plaintiffs’ suit 
for possession over property hypo- 
thecated in mortgage—When not 
time-barred—Transfer of Property 
Act (IV of 1882), Section 56—~ 


. Inapplicable. 


Until the sale is confirmed, it 
does not transfer the interest of 
the judgment-debtor to the auction- 
purchaser, and where in a case that 
interest is never transferred by the 


order of a court, it cannot be said: 


that the right of redemption had 
come to an end. 

On September 11, 1874 defend- 
ants’ ancestors mortgaged 3as.-1.33 
pies in the village to one GP, and, 
on June 25, 1919, GP bought the 
property mortgaged in execution 
of a decree obtained by him on the 
mortgage. Plaintiffs, who were pur- 
chasers under money decrees of 
la.-7.33 pies in the vilfage, got the 
sale set aside, on June 25, 1919, 


after depositing. the whole decretal. 


amount under Or. 21, Rule 89 of 
the Civil Procedure Code. 
present suit by plaintiff they 
claimed possession over property 
hypothecated in the deed of 1874 
or the amount of money paid there- 
in with interest from date of pay- 
ment. Held, that plainziffs’ claim 
was not barred by limitation, that 
Art. 61 of Sch. II of the Limita- 
tion Act did not apply, and that 
the property in the hands of the 
plaintiffs and the defendants must 
contribute ratably to GP’s claim. 

The provisions of Section 56 of 
the Transfer of Property Act can 
have no application to a case of an 
auction sale and, in the absence of 
facts, even the principles of that 
Section cannot be applied,to the 
present cage. 

Wavusar Lar v. MAHADEO Prasan 
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$$ Art. 62 of the year in which the last item 
—Suit by one Shebsit against other proved was entered was: 31st De- 
Shebats, for -rendition of accounts cember, 1918, the present suit for 
—When barred®by, ~ recovery of the balance was insti- 
, ` tuted on 6th September, 1924, the 
See Hindu Law 229 | delay in the filing of the suit being 
Arts. 66 due to a previous litigation in the 
and 116—Personal remedy against Bombay High Court between the 
mortgagor—When claim not barred ve Soi ae ee 
ty STA f vig hiii tion Act and the period of three 
6 7 f it—Ci gh dure Cod years should be counted from the 
Sears oj t "ad TOCCRUNE:: A006; close of the year in which the last 
Or. 34, Rr. 4 and 6. item admitted or proved was en- 
Where, in a-suit for sale, based tered in the account; and that the 
on a mortgage and filed more than time spent during the previous liti- 
three years after the mortgage but gation should be excluded from 
within six years of 1t, plaintiff also calculation despite the fact that one 
prayed that in case the mortgaged of the partners of the*> defendant 
property was insufficient and any firm was dead. 
amount remained due~to him, he Under Or. 30, R. 1 persons carry- 
might be authorized to apply for ing on business in the ‘name of a 
reparation of a decree against the firm may be sued under such name 
person and other properties of the if they were carrying on business 
principal defendants and the’ lower as partners on the date of the accru- 
courts decided against plaint- ing of the cause of action and not 
iff on the ground that the personal necessarily at the time of the suit, 
decree was barred by the 3 years’ and under Rule 4, even if one of 
rule, beld, that the claim for the the partners is dead at the time of 
personal remedy in the present case the institution of the suit, the suit 
was not barred by limitation, may nevertheless be filed against the 
though this question should have firm under its name. 
eee Gee he ee et BALDO PRAsiN) BAND RAME ië, 
wera insaficient: Hayr Arj MUHAMMAD USMAN 73 
: _— Art, 116 
RADHA KRISHNA t. Tey Saroor 1294 —Applicability of to suit for com- 
Art. 85 pensation for breach of contract in 
—Application of—Mutual, open and writing registered. 
current account between parties— See Transfer of Pegy Aeg 
Suit forerecovery of balance—Pre- Sec. 55, Sub-sec. 2 433 
vious litigation between same parties 
—Death of one partner at time of - ‘Art. 120 
institution of suit—Calculation of —Applicability of —Suit for setting 
period of limitation—Or. 30, Rr. 1 aside sale deed,*instituted within 12 
and 4—Provisions of. years—Alience not ins possession— 
A decree must bear the same Limitation. ° 
date as the judgment even in cases Where in a suit brought within 12 
on the original side of a High Court. years by certain Hindus for setting 
A suit must be deemed to have aside a sale dead executed by their 
terminated when the judgment was father it was found that the pro- « 
pronounced irrespective of the time perty was still in the possession of 
that might have been taken by the the mortgagee tnd the vendee had 
office in drawing up the formal never obtained possession, held, that 
decree. z Š the suit must be regarfled as a de-* 
Where there was a mutual, open claratory one-and the only’ article 
and current account between ‘the of the Limitation Act which applied 
parties who ‘were business firms was Article 120, and®that the suit 
and both parties wage under an obli- was time-barred. _ 
gation to pay the balance due to ® ANGAD. QNcH v. BAHADUR 
SINGH 1131 
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Ar. 120 
—Declaration of right, suit for— 
, —Cause of action—Wrong entry in 
> Khewat—Effect of—Fresh denial 
of tstle—Specific Relief Act +(1 of 
1877), Sec.  42—Dusscretionary 
relef, when should not be granted. 


A mere entry of names does not 


debar the person against whom the ` 


entry is made for all time to come 
from suing for a declaration, if 
once six years are allowed to expire, 
Any new invasion of rights which 
amounts to a fresh denial of title 


confers on the owner in possession 


a fresh riglit to sue. 


Where an alleged wrong entry 
in the Khewat was first made in 
favour of defendants’ ancestor in 
1878 and for really forty years 
plaintiffs and their ancestors re- 
mained idle and where it wes ad- 
mitted that the actual possession 
was with the mortgagee who was 


not impleaded in plaintiffs’ suit filed ~ 


eventually for a declaration of their 

- rights against the defendants, and 
one of the defendants, who was out 
of British India when the suit was 
filed or pending and had applied 
for time to return, beld, that this 
was not a fit case in which the 
High Court should exercise its dis- 
cretion under Sec. 42 of the Specific 
Relief Act and grant the plaintiffs 
the declaration asked for. 


Arran Aut Kuan V. AxBAR ALI 
KHAN 


eee Se 127 

—Dedication of property to idol— 

Suit by beir-at-law for recovery of 

his share in joint ancestral property. 
See Hindu Law a 


Art 127 
—“Excluded from joint family pro- 
perty”—rExclusipn, meaning ‘of. 


In order to make Art. 127, appli- 


cable an intention to exclude the 
plaintiff on the part of those in 
control and possession of the joint 
famil% property is an essential ele- 
ment and must be proved hy satis- 
factory element. 

Afters the death æf his parents 
in 1898, A, who was a minor, was 
taken away from his joint family 
dwelling-house, to. ehis, maternal 
uncle (B’s) place, with the con- 
sent of G his paternal uncle. As 
A grew up, he feiped B in his agri- 
culture and the members of the 


’ 


794 


324 
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joint family who controlled and 
possessed the family property, 
though willing to allow A to be 
maintained at the expense®of B,- 
never did anything to indicate that 
they intended to exclude A from his 
share in the joint family property. 
A attained majority in 1904, was 
married in 1908 and two years 
afterwards „began to live separately , 
as he had got some land on rent’ 
from Government. In 1909 A 
went to his native place, saw C, 
who was then the Karta, and assert- 
ed his right to a share in the family 
property. C did not deny A’s share 
but merely refused to partition the 
property. In 1910 A executed a 
sale deed for Rs:1,500 and it was 


Pa 


recited therein that the properties ` 


incuded in the deed belonged to the 
joint family of A’s father and uncles 
aid that A had 1|9th share therein. 
In a suit filed by A in 1912, C, 
for the first time, denied that A 
was entitled to any share. in thè 
family property. A executed 
another sale deed in 1919 of his 
share in the property, for Rs.500. 
The present suit was brought in 
1920. for a declaration that the 
properties mentioned in the plaint 
were ancestral properties of the joint 
family and that A had a 1ļ9th 
share in the said properties and for 
partition. The defence was that 
A was not a member of the joint 
family and that the®suit was barred 


by limitation. Held, the suit was 
not barred. 
RapHopa Barosa Vacu v. 


— Arts. 134 and 
140—Transfer by mortgagee—Of 
absolute interest-~Article 134 in- 
applicable—Where sale of absolute 
interest itself incompetent. 

After creating a simple, mortgage, 
the testator executed a will in 
respect of the mortgaged property 
whereby he left successive life- 
interests to three of his sons with 
ultimate remainder to his daughter. 
On the death of the testator the 
eldest son, holding himself out as 
an absolute owner of the property, 
dealt with the equity of redemption 
as an absolute owner and created 
a fresh mortgage by which the 
earlier mortgage execu@d by the 
testatof” was dischargedę Later 


on the equity *of redemption was, ` A 


[1929] 
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as against’ the eldest son, sold 
in execution of simple money de- 
crees against him and purchased 
by his mortffagee. Thereafter the 
mortgagee, holding himself out as 
an absolute owner, transferred 
the property which ultimately 


came into the hands of the defend-. 


ants. On the death of all the sons 
the daughter became entitled to the 
estate of the testator and instituted 
a suit for redemption of the 
mortgage executed by him. The 


defendants pleaded the bar of 
limitation under Article 134. 
Held, that inasmuch as the trans- 


fer of an absolute estate by the 
eldest son .was incompetent and 
conveyed no title to his vendee, 
time began to run against the 
daughter under Article 140 óf the 
Limitation Act and Article 134 
did not apply to the circumstances 
of the case. Article 134 would 
however ‘apply. even though the 
mortgagee should think that he 
was an absolute owner if. in fact 
he was a, mere mortgagee. and 
even though. he got possession 
before, under or after the mort- 
gage if in fact he purported to 
transfer the property to. the 
transferee. 

James RicHarp RENNEL Skin- 
NER v. NAUNIHAL SINGH 


‘Art, 141 
—Applicable only ig absence of 
decree. 

See Hindu Law 








Arts. ' 142 
and 144s—Abblication of—Suits for 
possession based on plaintiffs title 
or possessory title—Burden of proof 
—Title—Person setting up—By ad- 
verse possession. 

The burden of proving title by 
adverse possession lies upon the 


person claiming to' have acquired- 


title by such possession. 

Article 144- applies to a suit in 
which the plaintiff sues for posses- 
sion of immovable property on the 
basis of his title and if in such 
a suit the plaintiff proves his title, 
he is entitled to a decree, unless 
the defendant - succeeds in estab- 
lishing his adverse -possession for 
a period’ of more than 12 years. 
Article 142 is restricted to cases in 
which the’ relæf for 
sought by the plaintiff is based @n 
what may be styled as *possessory 


A 


possession‘ 


566 
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title; and the burden of proving - 


that the plaintiff was in possession 
and was dispossessed within 12 


years of the date of the suit lies on 


the plaintiff and, on proving those 
facts, the plaintiff is entitled to a 
decree unless the defendant estab- 
lishes that he is the true owner of 
the property in dispute. 
Kanuarya LAL v. Girwar 


— Arts. 171 
and 176—Person claimma not as 
legal representative but as assignee 
—Application for preparation of 
final decreé by assignee. 


See Civil Procedure Code, Or. 22, 
Rules 1-10 M 


Ari 182, 
Column 3—Execution of decree 
—Subsequent application for— 
Period of limitation, computation 
of—Bona fides of, earlier applica- 
tion, importance of. 


A decree-holder or a person 
applying for execution of a decree 
is not called „upon to satisfy the 
Court that a previous application 
for execution or for some step-in- 
aid of execution, from which he 
seeks to reckon the period of limita- 
tion for his next application, had 
been made with a genuine inten- 
tion of obtaining execution of his 
decree if reasonably possible and 
that he did not abandon the pro- 
ceedings except upon a genuine 
belief that it would not be reason- 
ably possible to obtain execution. 

Tue KayastHa Co., Lyp. (IN 
LIQUIDATION), THROUGH NARAIN 
PERSHAD ASTHANA `(LIQUI ATOR) 
v. Strk Ram Doney 


Lis pendens—Doctrine 
Applicability’ of, to vendees. 


See Pre-emption 

Locus paenitenti#e—When 
should not be granted. 

See Criminal Procedure 
Sec. 339/3)@ B 

Mahant, powers of. è 

See Hindu Law 

Maintenarfce—Widow’s ‘right to. 

See Hindu Law 

———Wife’s right*to 


claim. 


of— 


Code, 


See Criminal Procedure Code, 
Sec. 488 a 

Malice—Not an. iale of 
actionable lander. e 


See Defamation 


i106 ° 
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Malicious suit for injunction 
—Proof of malice and absence of 
reasonable and probable cause essen- 
tral—Legal advice, proceedings taken 
on—Reasonable and probable cause, 
proof of. 

The plaintiff-appellant having se- 
cured a large quantity of “Wills’ 

-~ Gold Flake” cigarettes desired to 
sell the same in India. : Whereupon 
the respondent company, in the first 
instance, had the plaintiff’s consign- 
ments detained by the Indian Cus- 
toms Authorities and later institut- 
ed a suit to restrain, the plaintiff 
from selling his cigarettes alleging 


that they were counterfeit, The 
company also -obtained an ad- 
interim injunction upon giving 


“the usual undertaking in damages” 
which meant an undertaking to 
make good to the „appellant any 
damages , which the court might 
hold to have been reasonably con- 
sequential on the action taken by 
the respondent if ultimately held to 
have been unjustified. The res- 
pondent’s suit failed on the findings 
that the appellant's cigarettes were 
genuine articles, lawfully acquired 
from the lawful manufacturers and 
that as such the appellant had a 
right to sell them in India. There- 
upon the appellant did not take 
any procetdings to enforce the 
above undertaking in, damages but 
instituted a suit on the allegation 
that the. former proceedings were 
taken maliciously without reason- 
able or probable cause. Heid, 
that:— < 


(1) Proof of malice and want of 
reasonable and probable cause was 
of the essence of the action, and 


- (2) The respondent having taken 

the action after obtaining Iégal ad- 
vice, could not be held to have 
acted without probable and *reason- 
able cause, even though the advice 
proved to have been wrong. The 
course adopted by the appellate 
court in India of treating the suit 
as a? application for enforcing the 
original undertaking in damages was 
approved by the Privy Council. 


ALBERT BOoNNAN® v. THE Im- 
PERIAL TosBacco COMPANY ` OF 
Inpia, LIMITED 


s 
Marria ge—Performed 
minority—Right to repudiate. 


See Mohammedan Law 


during 
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Minor—Certificated guardian of 
—Power to start. new speculative 
business—W agering “contracts— 
What does not amount to—Contract 
Act (IX of 1872), Sec. 6%—Vord- 
able contract, restoration of benefit 
received, 

A certificated guardian of a minor 
has no power to start an entirely 
new business of a risky character. 

Every forward -contract is to 
some extent speculative but is not 
necessarily a gambling one. The 
recognized test is whether the 
parties agree that there would not 
be any demand for the delivery of 
goods, 

Where the contracts were of a 
highly speculative -character and 
there was a boom in sugar specula- 
tion at about the. period of the con- 
tracts and in many cases obligations 
were being settled merely by pay- 
ment of differences, but the evi- 
dence. did not ‘indicate that there 
was any agreement when these 
contracts were made that actual 
delivery could not be forced upon 
or demanded by cither side res- 
pectively, - beld, that the contracts 
were not wagering Contracts. 

Where the certificated guardian 
of a minor, who was the proprietor 
of a firm, received earnest money 
from the plaintiff in connection 
with certain contracts entered into 
by the parties and it was found 
that the guardian had no authority 
to enter into these*contracts, held, 
that as the contracts were voidable, 
under Sec. 64 of the Contract Act 
the party rescinding a voidable con- 
tract had to restore the benefit *ak 
ready received. The plaintiff, 
therefore, was entitled to recover 
the earnest money. 

Ram. Din Hazart Lat v. MANSA 
Ram MURLIDHAR 


Mohammedan Law—De facto 
guardian, powers of—Not compe- 
tent to telease mortgage during 
minority of, one of the family mem- 
bers—Akar, what constitutes. 

The powers of a guardian, hav- 
ing no-derivative authority from 
the legal guardian, under the 
Mohammedan, Law, to deal. with 
the property of the minor, are 


extremely, limited and his authority , 


to treat the immovable property of 
the minor; which is technically des- 
cribed eas,-akar, is: more | restricted 


101 | seill . 
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Where on the death of a usufruc- 
tuary mortgagee his.immovable pro- 
perty devolved upon his children 
and a step-b@ther, acting as de 
facto guardian of the family mem- 
bers, received the entire mortgage- 
money and released the mortgage 
during the minority of one of the 
members, keld, that the step- 
brother was not competent to release 
the minor’s interest ın the mort- 
gaged property which constituted 
“akar” under the Mohammedan 
Law. 


Ram Aùrar Kurmi v. GHULAM 
DAasTGR 


— Dower — 
Clam by widow against heirs— 
Court can charge dower-debt by 
decree—Nature of widow’s right. 


On a suit by a Mohaminedan 
widow for her dower-debt brought 
by her aeainst the heirs of her hus- 
band and certain transferees in 
which she prayed for a declaration 
that the properties specified in the 
plaint were “the heritage’ of her 
husband and that “the plaintiff 
ibe empowered to-recover her decree 
from them”, a decree was passed 
declaring the amount of ‘the dower- 
debt of the plaintiff and that the 
properties specified in the plaint 
“be treated to be the properties of 
the husband from which the plaint- 
iff is entitled to (to recover) the 
decretal money”, Had, that the 
decree created a charge upon the 
properties which was binding on 
all subsequent transferees and that 
ıt wase within the competence of 
the court to make such a declara- 
tion. 


A widow claiming dower from 
her deceased husband’s estate is 
in no better position than an ordi- 
nary creditor and a bona fide pur- 
chaser for value from the heir 
would get an unassailable title. -` 


Qasim Husarn v. Harpur 
RAHMAN... : E 
i Hanafis— 
Gift—Of life-interest —W hether 
valid—If inoperatrve creates no 


tnterest at all im the donee. 


A Hanafi Mohammedan made a 
gift of certain immovable property 
in favour of his wife. The deed of 
gift provided that the donee had ə 
power of aliendtion in respect of 

172, 

e 
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one-third of the gifted property but 
hac no such power in respect of the 
remaining two-thirds. , The deed 
further provided that after the 
death of the donee, the entire pro- 
pery gifted away should revert 
to certain named individuals who 
were the collaterals of the donor. 
He.d, that the deed gave only a life~ 
interest to the donee in the entire 
property gifted. Such a deed is, 
uncer the Mohammedan Law, either 
val:d and creates life-interest or is 
totzlly invalid and creates no sort 
of <nterest in the property in favour 
of zhe donee. 

AMJAD KHAN v. ASHRAF KHAN 

—_______—_Legitimacy 
and paternity—Presumption of— 
Acknowledgment of  paternity— 
Recuisites and legal effect of— 
How rebutted. $ 


Where a child has been born to 
a father, of a mother where there 
has been not a mere casual con- 
cubinage, but a more permanent 
connection, and ‘where there is no 


~ insurmountable obstacle to such a 


marriage, then, according to the 
Monammedan Law, the presumption 
is in favour of such marriage hav- 
ing taken place. And where a 
marriage may be presumed by coha- 
bitation for the purpose of confer- 
ring upon the woman the status 
of 1 wife, it may also be presum- 
ed for the purpose of establishing 
paternity. If a man acknowledges 
anocher as his legitimate child, the 
presumption of paternity arising 
theacfrom may be rebutted sméer alia 
by >roof that there was no marriage 
in fact or by proof that the mother 
of the acknowledgee could not 
possibly have been the lawful 
wifc-of the ,acknowledger at any 
time when the acknowledgee could 
have been begotten. 

MOHABBAT ALi KHAN wu 
MUHAMMAD ĮBRAHIM KHAN 


Pre-emption 
—Frst demand—Validity of— 
Wo-ds used “must indicate clear 
inteation to pre-empt. 

There is no prescribed formufa 
for making the first- demand but 
the -words used must, be such as to 
indicate a clear intention to pre- 
emp. 

Where, in a pre-emptiog suit, it 


el! was found that when the plaintiff 
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heard of the sale he immediately 
said: “I am pre-emptor, I possess 
the right of pre-emption and shall 
pre-empt” and thereafter he wen: 
to his house, took money from his 
box and went to the vendee and 
made second demand on the same 
day in the afternoon, held, that the 
first demand was perfectly valid 
and therefore plaintiff was entitled 
to a decree for pre-emption. 
SamuppIn v. MOHIUDDIN 


—a Pre -em ption 
—Second demand, unreasonable de- 
lay in making—Effect of—First 
demand, how to be made. 

Under the Mohammedan Law the 
second, demand for pre-emption 
should be made as soon as practic- 
able and without any unreasonable 
delay. 

Where the plaintif, who owned 
adjoining land and was employed 
in Bhopal at the time of the sale 
which took place at Shahjahanpur, 
made the first demand at Bhopal 
on getting information from his 
son who had come from Shahjahan- 
pur, and although he deputed his 
son to go to Shahjahanpur to 
make the second demand, which 
he did later in the presence of 
witnesses, the evidence disclosed 
that there was the possibility of an 
interval of nearly two months, or 
of ten days at least, between the 
first and the second demand and 
that the son did not act prompt- 
ly in going to the vendee after he 
had arrived there from Bhopal, 
beld, that as the delay had not 
been explained by the plaintiff, the 
second demand was not performed 
in compliance with the requisition 
of the law and therefore plgintiff’s 
suit for pre-emption must be dis- 
missel. " 

Under the e Mohammedan Law 
there is no hard and fast formula 
which has to be adhered to in 
performing the first demang. It 
is the intention which must be 
gathered from the words used and 
the surrounding circumstanees. 


MOHAMMAD Raza Aut KHAN v. 
MonaMMaD ISRAR SAN KHAN 

— Pre -em ption 
—§ust for frauduleng inclusion of 
property belonging to pre-emptor 
in sale-deed—Right to exclude, from 
suit. ° e 
Under the Mohammedan Law a 
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person seeking pre-emption of several 
items of property can exclude from 
his plaint those items which really 
belonged to him but we frau- 
dulently ‘included in the sale-deed. 
Even if he had made demands in 
respect of a larger number of pro- 
perties and later on came to know 
that he had no right to pre-empt 
some of them, he could exclude 
them too from his suit. 


Sarwarı BEGAM v. 


Razia 
KHATUN 


Repudiation 
of marriage performed during mino- 
rity—Hanafi law-—Time when right 
of repudiation accrues. 

Under the Mohammedan Law a 
woman’s right to repudiate a 
marriage ıs prolonged until she is 
acquainted with the fact that she 
possesses such a right. 





SuGcHRA v., MuZAFFARI . 


bias— 
Waq{f—Dedscation, evidence of— 
What conststutes proper dedication. 


In order to constitute waqf under 
the law, the existence of -an instru- 
ment in writing is not necessary 
and dedication may be inferred 
from long user. 

Where it was found by the lower 
court that the court-yard in dis- 
pute was known as mambara, that 
majlises were held in it at the time 
of Moharram and eChehlum, that 
tazias used to be kept in it in front 
of the dalan and thar a number of 
graves of the family of the owner 
of the court-yard were found sia 
different portions of the property, 
beld, that the lower court was not 
bound to hold that the property was 
waqf property. The popular des- 
cription of a place is of little or 
no evidential value to prove dedi- 
cation. 


Att Hammad v. MOHAMMAD 
Nasr Att Kaan BAHADUR 
ZULQADAR 3 s 

= Waqf— 





Of entse property—Without any 
arrangement for payment of debts 
—Valtdsty of —Transfer of Property 


Act (IV of 1882), Sec. 53— 
Applicability of. 
Where it was established that 


plaintiff’s property had Ween attach- 
ed in eXecution of decrees previous- 


ely passed aciinst him, and while A 
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these decretal amounts remained un- that the mortgage was valid in law 
_ paid, he made a wagf dedicating and enforceable by plaintiff and 
his property for the benefit of that defendants were entitled to re- 
himself and bgs descendants,” consti- deem their share of the mortgaged 
tuting himself as mutayvalli, for property by paying a proportionate 
his lifetime and the object of waqf share of the mortgaged money. 

was an intended pilgrimage to A mortgage in favour of a 
Arabia which never took place and minor is enforceable by him where 
af was further found ay mutation the consideration has been paid by 
an ede ie eee ie 

ecution 0: 

the waqf and that plaintiff had When the mortgagee becomes an 
attempted to become an insolvent, heir to the mortgagor and inherits 
held, that the waqaf was not a a portion of the mortgage, the in- 
bona fide transaction and was exe- tegrity of the mortgage is broken. 
cuted for defeating the claims of 

the creditors. Assuming that the me Ansan v Zupawa 1114 
dedication was in favour of God, 

it would still be a transfer govern- Integrity of, when 
ed by the Transfer of Property Act broken. 

as God is a juristic person. 

Under the: Mohammedan ‘Law ‘no See Civil Procedure Code, Sec. 11 761 
person can make a waqf of his Redemption of in- 
entire property without making dwidual properties—Four suits for— 
arrangement for payment of his Decrees in two allowed to be final 
debts. —Integrity broken—Ltability of 

The provisions of Sec. $3 do not mortgagee—Proper accounts not 
in any way infringe any rule of Rept. 
the substantive Mohammedan Law. Several villages were mortgaged 

Auman Husain alas Cuuotu one a single, dead by piant s 

predecessor to defendant’s predeces- 
pa cine Min Man ae 469 | 59° for a consideration. Later on 
the mortgagee rights were trans- 

Mortgage—By father—For ante- ferred by the heirs of the mortgagee 
cedent debt—Decree based on— to several persons. By various 
When bindmg on minor. transfers the equities of redemption 

. of the various villages were also 

See Hindu Law 612 | transferred to a number of people 

Executed in f who along with the mortgagees 
xecuted in favour 
: eventually became lambardars of 
of WENDT when valid and enforcible various groups of villages. The 
—Integrity of mortgage, when contesting mortgagees remained quiet 
broken—Right to redeem. and never claimed their share of the 
; ; profits from their lambardar but 
a E ie rT allowed two® decrees for separate 
and E were children by second wife. redemption of two 32H 1 of poles 
Plaintiff was A’s daughter by third to become f nal: w 2 i ri AIN 
wife who died in 1911. In order antegrity or, Che: mor pe de : 
to pay of the dower debt to broken, that piecemeal redemption 
plaintiff's mother the mortgage in shouid pe owed oud ne he A 
suit was executed by A in 1914, in A aera ane a R d a8 Je 
favour of plaintiff (then a minor) which eo Pi be redeeme 
for Rs.3,500, which was due by A i 
to mortgagee and which she had _ Where a roe aes Was duly put 
inherited partly from her mother an PF hae & sk the erop: * y s 
and partly from her sister who died gaged Dut: Look. Dy Steps TOSTECOVSE 
before. execution and after her the amounts due, he will be taken 
mothers death Ina: edit forssate to have realad. thie entire amount e 
' tas ded as his share. 
on the mortgage filed by plaintif necor 
after A’s death and which wes Ratan Der Kunwatg v. SHER 
contested by B? C, D and E, held, e | Since 7 217 
s . 
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Motor Vehicles Act of 1914— 
Rule 32 framed under—Proper:con- 
struction of—Duty to report acci- 
dent only in case where a person 
has been injured. - 

The words “if any person is in- 
jured” used in Rule 32 of the 
Rules framed by the U. P. Gov- 


PAGE 


ernment under the Motor Vehicles - 


Act of 1914- govern the whole of 
the rest of the clause as the rule 
was made in order to provide for 
cases where people are injured. 

Where there are two possible 
constructions, it is the duty of 
the Court to use the common sense 
construction. 


Mansa SINGH v. Krnc-EMPEROR 
Multifariousness— 
dee Civil Procedure Code, Sec. 99 


Municipal Account Code, Sec. 
132, Sub-secs. 16 and 14—Octroi 
duty—Parts of a motor car— 
Exemption from duty—Machinery 
and its component parts”. 


Sec. 132, Sub-sec. 14 exempts 
machinery and its camponent parts 
from octroi duty and the machine 
of a motor car is included under 

Ce . -. 
this head together with its compo- 
nent parts. 

Where the applicant was convict- 
ed of bringing out of the limits of 
the Municipality certain parts of 
a motor car without paying octroi 
duty, beld, setting aside the con- 
viction and sentence, that such 
parts were not liable to duty. 
Persons subject to taxation are en- 
titled to exemption under any 
head under which such exemption 
may be claimed. 


SURJAN Lau v. KING-EMPEROR 
THROUGH THE CHAIRMAN, MUNI- 
CIPAL BOARD OF JHANSI . - 


e 
Municipality—Contract for con- 
struction of works—Breach of, by 
municipality—W hat amounts to— 
Damages—Agreement to the 


1044 


395 


altered work—Effect of, om original - 


contrsct—U. P. Municipality Act 
(IT of 1916), Sec. 94(6)-eModi- 
fication of resolution passed by 
Board. e . 0 


A municipality having called for 
tenders, for construction of filter- 
beds, plaintiff’s tender along with 
the necessary deposit was accepted 
by the Board. gi contract wag en- 
tered into „between the plaintiff 


Municipality— (concld.) 


and the Board under which 
plaintif agreed to work at rates 
fixed by the municipal engineer 
who was authorized to make altera- 
tions in rates, designs or instruc- 
tion that may appear to him neces- 
sary during the progress of the work 
and the plaintiff was bound to carry 
them out. The contract further 
provided that such alteration would 
not invalidate it. After the plaint- 
iff had started work, he was order- 
ed by the engineer to stop till a 
sub-committee had made its report. 
On this committee’s report, which 
was accepted by the Board, the 
engineer prepared estimates and al- 
though the plaintiff agreed to do the 
altered work, his work was stopped 
by the Board. 

Held, that the Board committed 
a breach of contract and were there- 
fore liable to the plaintiff for 
damages. 


Naom SHAH v. 
Boarp, CAWNPORE : me 

Municipalities Act, Sec. 94(1) 
—Modification of resolution passed 
by Board. 


See Municipality 
See. 178 (1) 


MUNICIPAL 


! —Notice under, whea unnecessary. 


See Municipalities Sec. 


307(b) <3 


Act, 


Ser. 295 
—"Under this Act? Significance of 
the expression—Contract arbitrarily 
given by Municipality—Obstruc- 
tion thereof—Not liable to penalty, 

The words “under this Act” used 
in Sec. 295 of the Municipalities 
Act have the significance that the 
Municipal Board must have acted 
according to directions given in the 
Act. No contract arbitrarily given 
by the Municipality in contraven- 
tion of the provisions of the Act 
can render obstruction thereof 
liable to penalty. 

CHHITARIA V. MUNICIPAL BOARD, 
BINDRABAN . š 

m se. 307 (b) 
—Conviction under—When bad— 
Making material alterations in build- 
mg—Notice to Board under Sec. 
178(1)—When not necessary. 


Notice under Sec. 17841) of the 
Municifalities Act, to be given by 


the: 


Pace 


735 


735 


90 


99 


@ person, who”? desires to erect a . 
. 


`~ 


A L. J.R. 
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Municipalities Act—(concld.) 


new part of a building or to make 
material alterations, is only neces- 
sary when the building abuts on 
or is adjacerg@ to a public street or 
place or property vested in His 
Majesty ‘or ın the Board. + 

Where applicant was convicted 
under Sec. 307 (6)-of the Munici- 
pal Act for making material al- 
terations in his building which was 
divided from a public road by 2 
canal and a wall, without the 
Board’s permission and there was 
nothing to show that the canal was 
vested in the notified area, held, 
that the conviction was bad. 


Buan Des v. Kinc-EMPEROR 


Muth—Power of mahant to 
divide office or properties attached 
to. 


See Hindu Law 


Negotiable Instruments Act, 
Sec. 98, Sub-cl. (e)—Notsce of dis- 
honour not necessary when acceptor 
also drawer. 


See Evidence Act, Sec. 91 
Nuisance— 


Code, 


See Criminal Procedure 
Sec. 133, Para. 2 


N. W. P. Tenancy Act (II of 
1901). Sec. 10—Mortgage by 
conditional sale—Foreclosure de- 
c1ec—Ex-proprietary rights—When 
cannot be acyuired—Pre-emption 
—Association withe a stranger— 
Effect of. 

Having regard to the provisions 
of Sec. 10 of the old Agra Tenancy 
Act, eek-proprittary rights could 
not be acquired on the foreclosure 
of a mortgage by conditional sale 
unless there was a sale in execution 
of a decree or order, or there was 
a voluntary alienation. 


Where the vendees associated 
themselves with persons who were 
neither = ex-proprictary tenants 


nor co-sharers in the mahal, they 
lost their right to resist a claim 
for pre-emption, 


Paras Ram SincH v. Ray 
Kumar SINGH 
Oaths Act (X of 1878)— 


Partes agreemg to abide by the 
statement on oath’of a person be- 
fore cout—When case cannot be 
re-tried. . 

The partie, having agreed %o 
abide by the statement “of one A 


P 


90 


414 


333 


177 


549 








Oaths Act—(concld.) 


on oath before the court, the trial 
court pronounced its judgment in 
accordance with the statement made 
by A. On appeal the District 
Judge held that inasmuch as there 
was no agreement on behalf of de- 
fendant’s mother, who was a pro 
forma defendant, the case should 
be disposed of on the merits as 
against her. The defendant, how- 
ever, wanted that the whole case 
should be retried. Held, (uphold- 
ing the District Judges view) 
that the case fell under the Oaths 
Ast and that under Secs. 9 and 
11 of the Act it was not necessary 
that all the parties in a suit should 
agree to be so bound; the evidence 
given by A was binding as against 
those parties only who had offered 
to be bound. 

Ram RATAN v. 
Sine 


Ram Lar 


Octroi Duty— 


See Municipal Account Code, 
Sec. 132, Sub-secs. 16 and 14 


Oudh Rent Act—Thekedar— 
To be entered in Register of Pro- 
prietors. 

See U. P. Land Revenue Act, 
Sec. 32 


Oudh Settled Estates Act, 
12900, Sec. 18—Grant or bequest 
of a bare  life-interest—Void— 
Nature of the estate under the Act. 


Under the Oudh Settled Estates 
Act of 1900, the interest of an 
owner of a settled estate is not 
strictly either an estate for life 
or an estate of inheritance. It is 
a statutory estate which in its in- 
cidents partakes of the nature of 
both. A devise of a bare life- 
interest in settled estate which 
does not carry with it the leasing 
powers provided for under the Act 
nor allows the life tenant to be- 
come a fresh stock of descent is 
wholly invalid in view of Sec. 18 
of. the Act? 


Krisuna Kuman Devi vs 
BHAIYA RAJENDRA BAHADUR 
Singa DEO 

Partial pre-&mption—What 


does not constitute. 

See Pre-emption ee: 

Partition—Separation of shares 
—No presumption of cobesion as 
agninst dmintegration. 

See Hindu Law . 


1095 


395 


81 


en 
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Partition—(concld.) 


————Sut by minor sons 
—Father’s debts. 


See Hindu Law . 


Partition Act (IV of 1893)— 
Secs. 2 and 3—Proper construction 
of—Request for sale—W hat 
amounts ` to—Sale of property 
among  co-sharers—Party paying 


ehighest price above valuation made 


& 


by court to get possession. 


In order to determine whether 
any request by a party amounts to 
a request for sale under Sec. 2 of 
the Partition Act of 1893 the exact 
request made by the party must 
be considered. È 


The Partition Act must be con- 
strued strictly, as the provisions 
of the Act, specially Sec. 3, ex- 
clude the right of the majority 
share-holder to acquire the pro- 
perty—the subject of partition— 
at the option of the minority share- 


holder. 


Where the house—the subject of 
partition—having been foùnd to 
be incapable of partition, the plaint- 
iff, who was the majority co- 
sharer, offered to buy over the ‘share 
of defendant on payment but on 
defendant’s refusal to accept the 
offer, plaintiff requested the court 
that a sale be held and whoever 
among the co-sharers offered the 
highest -bid may be given the house, 
held, that the provisions of the 
Partition Act did not apply to the 
facts of this case and that the lower 
court should hold a sale of the 
house among the plaintiff and de- 
fendants and the property should 
be given to that party who offered 
to pay the highest price above 
the valuation made by court. 


Ram Prasan v. MUKUNDIe 


ra Š 
Partnership—Entered into by 
individual member of joint family 
with strangers. š 
See Contract Act) Sec. 239 
— Promissory” note 
executed by two partners in favour 
of anothfr partner. ® 


See Contract Act (IX of 1872), 
Secse 249, 251 and 263 i 


= Retirement 
of partner—N otce. 


e 
See Contract Act, Sec. 264 . 


Pace. 


941 


651 


641 


929 


579 


Part performance—-Doctrine 


of, when inapplicable. 


See Registration Act, Secs. 
and 49(c) 


® 
Pauper—Application to sue as. 


See Civil’ Procedure Code, 
Or. 33, R. 5, Cl. (d) 


Pedigree—Pandas’ books. 


See Evidence Act, 
Cl. (5) and (6) 


Penal Code, Secs. 99, 109— 
Right of private defence of pro- 
berty against intended robbery and 
house-breaking by  night—Firing 
at thieves—Sec. 304A—Conviction 
under, when unjustified. 


17 


P 


Sec. 32, 


Where one night the accused, on 
hearing the noise of thieves, went to 
the end cí his roof and noticing 
three persons on the roof of a 
cattle-shed close by, challenge1 
them whereupon they began to run 
away and the accused thinking that 
they. were thieves, fired at them 
with the result that one thief was 
killed and it was found that these 
thieves possessed [athis and pharsas 
and had come to the village to 
commit dacoity, eld, that the 
firing by appellant was in the right 
of private defence 
against intended robbery and house- 
breaking by night and the convic-- 
tion under Sec. 304A of the Penal 
Code was unjustified. 


Duu Ram v. Kin8-EMPEROR 


eG 
read with Sec. 116—Offence 
under—When made out—Offey-, 
ing bribe to public servant 
for favour not in bis power to bes- 
tow, in exercise of his official func- 
tion, — 

All that is necessary to prove an 
offence under Sec. 161 of the Penal 
Code is that a public servant had 
promised to show favour in the 
exercise of- his official function, 
although he might in reality have 
no such opportunity. 

Where applicant introduced one 
ND to the Assistant Superintendent 
of Police who offered the latter a 
bribe, which was not accepted, 
and requested him to remove his 
brother’s name from the register of 
bad characters although the said 
police officer could not da so in the 
exercise@ of his official function, 
éeld, that the applicant was guilty 


Pace 


1134 


1059 


856 


of property | 


148 
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Penal Code—(confd.) 


of an offence under Sec. 161 
read with Sec. 116 of the Penal 
Code. j 


AJUDHIA e Prasan v. 
EMPEROR ; A 

eaea ee, 18 8 — 
Conviction under, legality of. 

See Police Act, Sec. 30 


ttn, 218a 
Offence under, when not made out 
—Statement prepared by patwari 
purporting to be m accordance with 
his papers—Filed m court as wit- 
ness—Not a public document. 


Kine- 


In a revenue suit by a tenant 
against a zamindar for commutation 
of rent in kind into cash rent, 3 
patwari, who was examined as wit- 
ness, filed, under an order of the 
court, a written statement accord- 
ing to his papers of 1333 Fasli. 
The suit having been heard ex 
parte, there was no cross-examina- 
tion. Subsequently the zamindar, 
having found that a rent of Rs.110 
payable by the tenant was entered 
in the record of 1333 Fasli, prose- 
cuted the patwari under Sec. 218 
of the Penal Code. ; 


Held, that the trial court was 
right in finding that the patwari, 
on proof of his statement being 
false, could be prosecuted under 
Sec. 193, but that no offence under 
Sec. 218 was made Sut, as he was 
not charged with the preparation of 
the statement as a public servant. 


Msearpan ALI KHAN v, Sita 


ee, 302 
read with Sec. 149—Rioting with 
murder—Person striking fatal blow 
not ascertainable—Offence, when 
established. 


\ 


There should not be a practice 
to assume that where the particular 
person out of several assailants can- 
not be found to be guilty of strik- 
ing the fatal blow, -the capital 
sentence should not be inflicted. 


When men use their lathis with 
the result that a man’s skull is 
fractured, it must be taken, in 
the absence of special circumstances, 
that they know that they were 
doing an act €o. eminently danger- 
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Penal Code—(conid.) 


ous that it must in all ‘probability 
cause such bodily injury as 1s 
likely to cause death, 


PARSHADI v. Kinc-EMPEROR 


ec. 304 
—Culpable homicide committed 
without premed:tation—Death 


caused by one blow—Offence com- 
mitted not murder but one under 
Sec. 304. 


Where in the heat of passion 
upon a sudden fight, accused struck 
only one blow, which proved fatal, 
on one N, with an instrument used 
for scraping grass, under the mis- 
taken belief that N had come up 
to support the side of the opposite 
party, and it was admitted that 
there was no enmity between N and 
the accused, nor did accused have 
any motive in attacking N, held, 
that the accused did- not act in a 
cruel and unusual manner, that the 
culpable homicide was committed 
without any premeditation and that, 
therefore, accused was guilty of an 
offence under Sec. 304 of the Penal 
Code and not under Sec. 302 read 
with Sec. 114. 


BIKRAM SINGH V. Kinc-EMPEROR 


——e. 3044— 
Conviction under, when unjustified. 


See Penal Code, Secs. 99, 103 


Ser. 323 
and Criminal Procedure Code, Sec. 
106—Conviction under—Security— 
When should be taken—Summary 
trial—W hen graver offence disclosed 
by facts found—No jurisdiction to 
try case summarily. 


In all ordinary cases of conviction 
under Sec. 323 of the Penal Code 
there is a c8nviction for an offence 
involving a breach of the peace, 
and the deSirability of gaking se- 
curity must depend upon how far 
the circumstances indicate that such 
a breach of the peace is likely to 
recur. e 


It is not right, to minimize an 
offence, forethe court to shut its 
eyes to a grave offence which on 
the facts found Iw it has been 
committed, and to refrain from 
charging the accused with that 
offence, and by suth abstention to 
justify itself in trying the case 
summarily. 


e kd 
MEWALAL v. KING-EMPEROR 
- : 


1371 
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Penal Code—(conid.) 
See. 936 
—Conuiction under—W hen not 
justified—Throwing brick. at a 


temple deliberately with the object 
- of enraging Hindus against Muslims 
—Sec. 153—Inapplicability of. 


- Where a pujari left his temple at 
emidnight leaving it in charge of a 
third person and then deliberately 
threw bricks at the temple hoping 
that the Hindus, believing that the 
bricks came from the Mohammedan 
quarter, would get enraged and 
there would be a Hindu-Muslim riot 
and it was found that nobody was 
hit, beld, that applicant could not 
be convicted under Sec. 336 of 
the Penal Code as his act was 
neither rash nor negligent but deli- 
berate, Sec. 153 also did not apply 
as it cannot be said that applicant’s 
act was illegal, the throwing of a 
brick at a temple not being pro- 
hibited by law. 


> 


Gaya Prasan v. KING-EMPEROR 


— ee. 366 
—Ofence under—Consent, or pre- 
vious intimacy, effect of. 


No question of consent arises 
with regard to an offence under 
Sec. 366 of the Penal Code. 

Illicit intercourse does not cease 
to be one, merely because it”is re- 
peated. If the intention is to kid- 
nap a girl in order to seduce her 
to illicit intercourse, the fact of 
previous intimacy with her is 
wholly immaterial. 


Prem Narain v. Krnc-EMPEROR 


Sec. 66A 
—Offence under—Nature of— 
Girl offered for sale to several per- 
sons after indifement—No fresh 
offence in respect of each offer. 


An offence under Sec, 36@A of 
the Pepal Code is one of induce- 
ment with a particular object and 
when after inducement the offender 
offers the girl to sevegal persons, a 
fresh offence is not committed at 
every fresh offer for sale and the 
several offers for sale evidence the 
criminal intention of the offender 
just as much as ene offer for sale. 


Sis Ram y. Krnc-Emreror 
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Penal Code-—(contd.) 


Secs. 380 
and 467—Trial under, with aid of 
jury—Charge vitiated by misdirec- 
tions and non-directions—A pipeal— 
Re-trial, necessity of—Criminal Pro- 
cedure Code (V of 1898), Sec. 418, 
provisions of. 


Where the accused were tried 
under Secs. 380 and 467 of the 
Penal Code and although the two 
charges were interdependent in 
certain respects, the Sessions Judge 
did not explain to the jury the 
necessary ingredients of the two 
offences nor state in his charge that 
if the jury entertained a reasonable 
doubt as to the guilt of the- ac- 
cused -they were bound to return a 
verdict of not guilty, and the jury 
having declared that accused was. 
guilty of forgery under Sec. 467 
and not of theft, the Judge accept- 
ed the verdict without any discrimi- 
nation or hesitation, Aeld, that this 
was not a proper case in which the 
guilt or innocence of the accused 
should be- determined by the High 
Court on the merits. As there 


PAGE 


had been .no proper trial, the case ` 


should be tried afresh with the aid 
of a fresh jury before another 
Judge. 


KıNnG-EMPEROR v. MOHAMMAD 

Israr js : 
Sec. 420 

—Conviction under—Sentence of 


imprisonment necessary. 


Where an offender is convicted 
under Sec. 420 of the Penal Code, 


1261 


some sentence of imprisonment mU , 


be given and the court has a dis- 
cretion to add or refrain from 
adding a fine. 


Kinc-EMprror v, DurcGa 


See, 468 
—Conviction under—When charge 
not made out. 


Where appellant, who had been 
selected by a district board to 
supervise certain labourers employ- 
ed in repairing a public road and 
who was to pay them and to re- 
cover money from the board, made 
entries of payment in muster rolls 
in excess of the actual payments and 
certified by his signature 
the payments were made in his 
presence although they wert made in 
the presence of, his nephew, and 
i® was further found that the dates 


that _ 


400 


ALe J. R. 





court, 
There is a duty cast upon the 


Trial Magistrate to see that all the - 


material evidence is, if. possible, 
before the court. But it is pri- 
marily the duty of the prosecu- 
tion to see that matters, such as 
the existence ‘of prévious convic- 
tions, are brought definitely to the 
notice of the court iat the proper 
time. -6 

Kma-EMPERGR v. PREM alißs 
PAMUN 


°173 0 f 
Ld 
” 


Pre-emptign—Assaciefton with 
stranger. 


See N: W. P. ‘Tenancy Act, 


Sec. 10 = 

—————_—Cystom—Aagu- 
sition of mokhal by single proprictor 
—Effect of—Mohal passing into 
possession of severa} proprietors— 
No revival of custom, prior to pass- 
ing of Pre-entption. Act. 

At the gime of the pyeparation 


39% | of the wajib-ul-arz in 1872-73, there 


Pace F PAGE 

Penal Code—(concld.) . . ES Penalty—Amount due under old 
given in these rolls were different - Ks agreement—New agreement to 
from the dates on which they were remit part provided balance paid ` 
prepared, Held, that no charge of within stated time otherwise entire 
forgery was made a sgainn ap- amount payable. 
pellant and: therefore he could not 
be convicted under Sec. 468 of the See Contract Act, Sec. 74 aa? 
Penal Code. “Pension” —What cannot be des- 

Ram GHULAM SINGH v, KinG- - cribed as. 

EMPEROR , 592 See Agra Tenancy Act, Sec. 161 7244 

——-____—_——See, 489D— Pensions Act,- 1871—Certi-_ 
Possessing instruments or material ficate under. a 
for forging or counterfeiting. cur- See Hindu Law . ` 716 
rency notes—Offence, when made = ` 
out—Sec. 489A read with 511— Perfect partition—W hat does 
Attempt, when constitutes offence. not amount to. 

In considering an offence of pos- See Pre-emption .. 685 
sessing instruments or.materials for . P L inj : 
forging .or counterfeiting \. cur- erpetual injunction— 
rency notes under Sec. 489D of the See Specific Relief Act, Seri 54, 

Penal Code it is not necessary to k Cl. (e) 754 
prove that the accused had the Pleadings —Verbose - and. nm- 
ability to produce counterfeit cur- intelligible plaint. 

rency notes with materials-in his ia 

possession. - See Civil Procedure Code, Or. 6, 

But where the offence charged i is . Rr. 16 and 17 : si n 496 
one of an an A ronan Police’ Act (V of- 1861), 
currency notes ability an 
materiala of. a particular ind a Sec. eeen, 1 regulate public 
required, and if these materials and oip it panier acral - 
ability are not” present, “it cannot of pt promulgated under— 
be said that an act performed- with- Penal Code, Se Ff 8—Conviction 
out the ability to counterfeit and ond le ali of 
without‘ materials which may help OME PEARY: Oe 
to a useful counterfeiting would be The word “regulate” as used in 
an attenipt. Sec. 30 of the Police Act does 

Where the accused had’ used their not cover prohibition of every kind 
full ability and utjlised all the of music on public streets on occa- 
materials at their disposal and the sions of festivals and ceremonies. 
result was a pronounced failure, A power to regulate is given ae Fee 
recourse cannot be had to the provi- gards some matter which is in 
sions of, the Code relating to an existence and it would be a mis- - 
attempt * imply because the appel- nomer to direct regulation of a 
lants’ “desire had ended in failure. thing that does not exist. -  - 

Jwata alias Jwata PRasap v. The keeping of order does not 
KING-EMPEROR 127. | imply the oonfining `of people to 

L A tear re P . their own houses so that no need 
Conviction under—Previous convic- may arise for the keeping wt order, 
tions—Consideration of——Duty of y SHANKAR SINGH v. KınG- 
prosecution to draw attention to, of. EMPEROR 180 
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Pre-emption— (contd.) - 


was a custom of pre-emption in the 
village and it applied to the mohal 
in dispute. Subsequently about the 
year 1902 the mohal became the 
«zamindari of a single proprietor and 
in the settlement of that year, 
according to the rules in force, no 
custom of pre-emption was recorded 
eby the settlement officer. The 
mohal again came into the possession 
of several proprictors and one of 
them set up a right of pre-emption 
in the case of a sale. 


Held, that the custom of pre- 
emption came to an end when this 
mohal came into the sole possession 
of a single proprietor and that 
its subsequent acquisition by several 
co-sharers did not re-create the cus- 
tom of pre-emption, prior to the 
passing of the Pre-emption Act. 


PRATAP SINGH v, SUMIRTA 


——_—-—___——_Defendant- 
vendee an exproprietary tenant in 
the mahal in which property sold 
was situate—Agra Pre-emption Act, 
Sec. 9—Defendant entitled to, re- 
sist suit under—Land Revenue Act 
(III~ of 1901), Sec. 106--What 
does not amount to perfect parti- 
tion. 


, Where in a pre-emption suit, 
plaintiff’s witness stated that the 
village had been partitioned into six 
complete pattis and one joint patti 
and the defendant was an expro- 
prietary tenant in the mahal in 
which the property sold was situate, 
held, that the partition was not a 
perfect partition under Sec. 106 of 
the Land Revenue Act and the de- 
fendant was entitled to resist the 
suit for pre-emption under Sec, 9 of 
the Pre-emption Act. e 


Nasrat ALI v Rupra Natt 


Document des- 
cribed as sale deed containing condi- 
tron of  re-transfer-—Transaction, 
true nature of—Mortgage by Ponds- 
tional Sale—No accrual of right to 
bre-empit—Transfer of Property Act 
(IV of 1882), Sec. 58, Sub-cl. (c). 


Where ethe transfe® took place 
under a document which was des- 
ertbed as a sale deed but it con- 
taindd a condition th&t the pro- 
perty which was of considerable 
value, will be re-ansferred on pay- 
ment of the consideration within 
three years, held, that in the ab- 
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Pre-emption—(confd.) 


sence of any circumstance showing 
that the transaction was an out- 
and-out sale, it was one of a mort- 
gage by conditional sale ati no 
right to pre-empt accrued on it, 


GUMAN SINGH 
First demand— 


Man Since v. 


Validity of. 
See Mohammedan Law .. 
Mere collusion 

—Insufficient for failure of suit 

—Filing suit for pre-emption at 

another’s instance. - 


Where a person has a right of 


pre-emption to claim the property, 
his claim cannot be defeated merely 
by showing that he has been insti- 
gated by the vendees to put forward 
his claim. 

A mere collusion is insufficient for 
the dismissal of a pre-emption suit. 


JHAMMAN LAL v. MUNSHI SINGH 


Plaintif’s con- 
sent to transfer, effect of—Rival 
bre-emptor—When pamti estopp- 
ed from pre-empting altogether. 


Plaintiff, who was a member of 
a jomt Hindu family, consented to 
a sale of part of the property to 
the relations of the head of the 
family and another part to -stran- 
gers. The transfer was contested 
by the head of the family but a 
rival suit for pre-emption was de- 
creed. Both plaintiff ‘and the 
rival pre-emptor were impleaded in 
each other’s suit as pro forma de- 
fendants. Held, that plaintiff was 
estopped from pre-empting al 
together. 

Ram Dawan SHUKUL v. Ram 
Surat SHUKUL ‘ ‘i 
~ Retransfer by 
vendee on date of institution of 
sust but before expiry of period 
of limitation, effect of—Subsequent 
purchaser impleaded in suit—Re- 
sistance of claim both on strength 
of sale deed and preferential right 
—Transfer of Property Act, Sec. 
52—Lis pendens, doctrine of— 
Applicability of, to vendees. 

On July 8, 1924 and September 1, 
1924 A purchased ‘shares in a 
village under two sale deeds from 
two co-sharers for Rs.15,000 and 
Rs.18,00Q respectively. On July 
% 1925 present plaintiffs bought a 
suit to pre-empt both these sales 
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Pre-emption—(contd. ). 
and on the same day A presented- 
for registration a sale deed in 
favour of B (contesting defend- 
ant) under, which the two shares 


were trarMferred in lieu of 
Rs.33,000. This amount was not 
paid in cash but defendant executed 
a mortgage for Rs.44,200 hypo- 
thecating property transferred to 
him as well as some other 
property.. On October 8, 1925 
-plaintiffs impleaded B as defendant 
in their suit and got the plaint 
amended by adding “that sale deed 
in B’s favour was fictitious and in- 
effective because it was taken dur- 
ing pendency of the suit.” The 
position that the sale deed in favour 
of B was fictitious was abandoned 
at the trial and plaintiffs took their 
stand on Sec, $2 of the Transfer of 
Property Act. The trial court dis- 
missed the suit. Held, (1) that 
this case was governed by the prin- 
ciple laid down by the Full 
Bench in Manpal v. Sahib Ram, 
L L. R. 27. All. 544=2 A. L. J. R. 
428; (2) that the doctrine of lis 
“pendens governs vendees in pre- 
emption suits and if B were taking 
his stand on the sale deed in his 
favour he would be prevented by 
that doctrine from depriving the 
plaintiffs of their right of pre- 
emption. But`where the right to 
take the property from the original 
vendee is claimed by virtue of pre- 
ferential right of pre-emption, the 
claim is based not on the sale deed 
but on paramount title, and a pre- 
emptor may either go to court 
and sue for pre-emption or may in- 
ducé the vendee to re-transfer the 
property to him thereby avoiding 
such suit. 


(3) That inasmuch as B had 
obtained his deed before the expiry 
of the period of limitation for 
pre-emption and paid the exact 
amount of price which had been 
paid by the vendee to the vendor, 
he was entitled `to succeed even 
' having regard’ to ‘the provisions of 
Sec. 52 of the Transfer of Pro- 
perty Act, ‘and he could fall back 
upon his right of pre-emption inde- 
pendently of his rights as a 
vendee of the sale deed of July 7, 
1925, his preferential right as 
against the present plaintiffs being 
not disputed, ® 


MaL smen v. SHAM Lar 
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Pre-emption— (contd. ) 


Sale, of joint 
family property—Member of family 
not entitled to pre-empt. 


A person, who is the owner of 
the property sold’ cannot sue for 
pre-emption inasmuch as a man 
cannot be a vendor and a pre- 
emptor with respect to the same’ 
sale. 


A member. of a joint family can- 
not instituté’a suit for pre-emption 
on the sale of joint family pro- 
perty. à 


Mowuammap Najar v. BADRI 
NARAIN PRASAD. 


—— Second de- 
mand. 


See Mohammedan Law . 


Several co- 
sharers may sue together—Decree 
operates for benefit of each plaint- 
if—Civil Proceduré Code, Or. 22, 
Rules 4 and 9—Abatement of appeal 

vendee against one of the 
plaintiffs-resbondents—Legal re- 
presentatives of the deceased plaint- 
iff not bound by the decree of the- 
appellate court—Entitled to pre- 
empi entire porperty. 


Several co-sharers of a village de- 
siring to exercise the right of pre- 
emption may join as plaintiffs in 
a suit for pre-emption against the 
stranger-purchaser and may obtain 
in that suit a decision, not only as 
to their right to pre-empt, but also 
as to their rival claims and a decree 
may be passed under Order 20, 
Rule 14, Sub-sec. 2 of the Civil 
Procedure Code declaring the rights 
of the plaintiffs inter se. Such co- 
sharers may also simply sue the 
stranger-pyrchaser for pre-emption 
without asking the court to ad- 
judicate on their rival claims and 
may obtain a decree for posses- 
sion on Adgpositing the pre-emption 
money in court. The effect of 
that decree is to establish as again¥t 
the defendent the right to each of 
the plaintiff co-sharers to pre-empt 
him and to entitle them to pesses- 
sion on depositing the pre-emption 
money, leaving them to adjust their 
shares and priorities among them-« 
selves. If the defendant files an 
appeal from such a decree mak- 
ing all® the plaintiff®. Tepondénts 
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Pre-emption—(confd.) 
and one of the respondents dies 
before the hearing of the appeal 
and the appeal abates as against him 
under Order 22, Rules 4 and 11, 
and the appeal is subsequently 
-heard as against the plaintiffs ‘and 
is reversed by the appellate court, 
the legal representatives of the de- 
ceased respondent against Whom ‘the 

peal has abated cannot be bound 
(2 the appellate decree- and are en- 
titled to exercise the- right of. pre- 
emption and to demand possession 
of the entire property on payment 
of the entire purchase money. A 
stranger-purchaser cannot be’ re- 
quired to submit to a partial pre- 
emption nor is he entitled to de- 
mand it; nor can he insist in such 


a case that the legal representatives ` 


of the deceased plaintiff against 
whom the appeal had abated should 
pre-empt a proportionate share of 
the disputed property on demand 


PAGE 


of a proportionate share of the price. _ 


Counsel for deceased respond- 
ent owes a duty to the court to 
bring to its notice, if he is aware 
of it, the fact that one of the res- 

- pondents for whom he has en- 
tered appearance is dead and’ is no 
-longer represented by him. -~ 


~- Monammap WAJD ALI KHAN v. 
_ PURAN SINGH 


iiri; for, setting 
up alternative cases in respect of 
extent of property sought to be 
pre-empted—Partial pre-emption, 
what does not. constitute—Civil 
Procedure Code, Or. 41, R. 33— 
Appellate Courts power to decree 
whole claim when no appeal filed 
by respondent from decree dismist 
ing a portion of the claim. ~ 


A widow, acting for herself ‘and 
as guardian of her minor daughter, 
sold a half share’ in her deceased 
husband’s property for. R3.1,250. 


35 


' 


Thereupon the present plaintiff sued ., 


for pre-emption. alleging that *the 
sale of amy share in excess of one- 
eighth was invalid and further offer- 
ed to pre-empt the whole property, 
by paying the whole, price, if 
the court found that its sale was 
valid. The trial court decreed the 
claim „for pre-emption ẹ of” one- 
fourth’ of the half-share on pay- 
ment of the proportionate- amount 
but, on appeal byé defendant, the 


Pre-emption—(concld,) -` ` 
plaintiff having submitted to the 
decree, the District. Judge dismissed 
the whole suit on the ground of 
partial pre-emption. ` Held, a that- 
the District Judge had ample power 
to decree the whole claim under 
Or, 41, R. 33 and as it was- 
the court -which declined to give 
plaintiff possession’ over more than 
one-fourth of one-half, he was en- 
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titled to pre-empt- the whole pro- - 


perty on payment of Rs.1,250. 


AFZAL . Husain: v. Huran -Bwr 


CEE for—W ber 
lies. 


See Agra Pre-emption Act, Sec. 5 


Pre-emption Act (XI of 
1922), Séc. 4;`Sub-cl (1)—Pro- 
brietary title within meaning of— 
What does not constitute—Estoppel, 
question of—Successwve suits’ for`' 
pre-emption of ‘gift and a sale, 


The title mentioned in Sec. 4,' 
Sub-cl. (1) of the Pre-emption Act’ 
meéans actual proprietary title and 
not merely possessory title, - 


Subsequent to’ the sale, 
vendee obtained a deed of gift from - 
one BL of a share in the mahal. 
Of two suits for 
filed subsequently, the one relat--_ 
ing to the gift failed on the find- 


ing that the gift was not a-sale, - 


but the other was deced by both 
courts. In the course of the trial 
it transpired that the. property 
really belonged to the wife of BL. 


who had died ten years” ago, and® ©. 


that she had sons and grandsons, 
one of whom stated that he had 
no objection to the gift. 


589 


595 


AA 


the _- 


Held, that BL had not acquired - 


full proprietary title to the pro- 
perty and therefore the gift was 
wholly ineffectiye' to ‘confer title 
on the vendee, that the mere fact 


that BL was recorded as a co-sharer ` 


and was in possession of property ` 


did not entitle him as Proprietor ` ` 


to the share within the meaning of 
Sec. 4, Sub-cl. (1), and that plaint- 
iff was not estopped from contend- 
ing that BL had no right to make 
the gift as. he was not aware of 


this fact before BL was, examined. - 


CHAUHARJA SINGH v. BÅcucuvu ` 


Lar ae ‘ pee a 
e er 


pre-emption, ` 


ALL. J. R. 
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Pre-emption Act—(contd.) 


See. 4, Seb- 
cl. (1)-——Proprietor and co-sharer, 
within meaning of—Bundelkhand 
Land Alienatiog Act (II of 1903), 
snapplicability of—When right, of 
pre-emption not lost—Gift made 
during pendency of pre-emption 
suit—When cannot defeat claim— 
Sapinda , relationship—Mode of 
counting. - 


Merely possessofy title cannot 
make a person, whose name is re- 
corded in the Khewat as co-sharer, 
entitled as proprietor to a share.‘ 

In a suit for pre-emption of 


property sold by M to-PC ‘(defend- - 


ant~appellant), it was a fact that 
the plaintiff had been adopted by a 
widow under authority from her 
husband and that the adoption 
had remained unchallenged for 
about 30 years. - Plaintiff had, how- 
ever, not acquired proprietary title 
by prescription when -he brought 
the suit although for 12 years since 
the death of the widow, _which 
took place within 12 years of the 
suit, he. had been in exclusive posses- 
sion of the. estate. It- was further 
found that plaintiff was the next 
heir to the estate of deceased and 
that the ordinary residence of M 
was not in Bundelkhand. — Held: 
(1) that plaintiff cannot claim pro- 
prietary title. on the basis of the 
adoption; 


(2) that plaintiff capnot succeed 
on any supposed adverse posses- 
sion; 


(3) that in view of the fact 
that’ plaintiff was in the 13th de- 
gree from the “common ancestor, 
including -both’ “common ancestor 
and plaintiff, and G, whose widow 
had adopted him, was in the 14th 
degree, plaintiff was a proprietor 
and therefore a co-sharer within 
the meaning of Sec. 4, Sub-cl. (1) 
of the Pre-emption Act; and 


(4) that there was nothing in - 
the Bundelkhand Land Alienation ' 


Act (Ii of .1903) .to prevent- 
plaintiff from- Pre-empting the pro- 
perty. 

“The counting for the sapinda 
relationship should be taken from 
the ‘common ancestor and- not from 
the propositus. 

Where a gift had been made dur- 
ing the.pendency of the-'suit but ® 
it was a fictitious gift‘and Ao pro- ~ 


Kad 





Pre-emption Act—(conid.) 


prietary interest “had been deft over 
after the sale deed to be gifted, 
held, that the defendant could not 
defeat plaintiff's claim on its basis. 


Pout CHAND v. 
Das anp Ram Rao 


See. 4, Sueb- 
ch (1)—Suit for pre-emption by 
co-sharer—Acquisition of - proprie- 
tary title necessary for successful 
resistance of —Expression. inde~ 
feasible interest? as used in Sec. 20 
—Interpretation of—Transfer of 
Property, Act (IV of 1882), Sec. 
123—Registration of document of 
transfer—Necessity of. - 


GOBARDHAN 


No interest in immovable pro- 
perty çan validly pass from one 
person to another in the eye of 
the law without there being a regis- 
tered document of transfer. 


For 4 person to-become a co- 
sharer under the Agra Pre-emption 
Act it is necessary, under Sec. 4, 
Sub-cl. (1); that he should be en- 
titled as proprietor to a share in 
the mahal. A right of a lessee or 
‘mortgagee will not do, nor can a 
person in adverse possession with- 
out actual title be entitled as pro- 
prictor to the property in his posses- 
sion so long as his title has not 
matured by prescription. The ex- 
pression “indefeasible interest” in 


Section ‘20 also refers to full pro-- 


prietary title which is not liable to 
be defeated. So long as proprie- 
tary title has not been acquired, a 
defendant cannot successfully resist 
a claim by a co-sharer for pre- 
emption, 


Bacucm Ley v. Desr Div T 


— ee. 4, Sub- 
cl. 7—Owners of resumede muafis 
petty proprietors within meaning of. 


See Agra es Act, Secs. $ 
and 12 A vs 


se  5—Ob- 
ject and condifions of—Declaration 
recognizing right of i Stig aA 


What amounts to—Refusal to pur? 


chase—Property sold to stranger— 
When plaintif estobhed from pre- 
empting. 

~ Section $ of the Agra Pre-emp- 
tion Act is mandatory @nd_ its 


$ object is not to find out the parti- 


z 
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Pre-emption Act—(contd.) - 


culars or the ihcidents of the rule 
of pre-emption but merely to lay 
down the test whether a rule of 
pre-emption should be held. to be 
applicable to the village or _not. 
However vague the rule may be and 
in whatever imperfect form it may 
be recorded, if it amounts to a de- 
claration recognizing the right of 
pre-emption, it would fulfil the con- 
ditions required by Sec. 5. 


A mere refusal to purchase need - 


not in every case amount to a 
waiver of the right of pre-emption, 
If a co-sharer wishes to preserve his 


right of pre-emption in case of a ` 


sale, he should not merely refuse to 
purchase the property on the ground 
that he had no means to ‘purchase 
it, but he should make it clear that 
he is reserving his right of pre- 
emption, ` 


Where in a pre-emption suit the 
wajibularz contained an entry “that 
at the time of transfer of the pro- 
perty of any co-sharer other co- 
sharers have a right of pre-emption 
according to the rights and usage 
of religion” but it was found that 
as a result of plaintiff's absolute re- 
fusal to take the property on the 
ground that it was impossible for 
him to raise money, the property 
was sold to defendant who was a 
stranger, ` held, 
record of a right of pre-emption 
but the plaintiff was estopped from 
going behind his refusal. 


RamesHar Prasap Lan v. 
Guistawan PRASAD : 
ec. 5—Three 
mabels in village—Wajibularzes of 
only two recording a right—Suit 
for pre-emption—When dges not 
lie——Right not shown to exist in 
parent village. 


Where there were three mahals 
in a village and the wajibufarzes of 
only’ two recorded a right of pre- 
emption, the mahal in which the 
property sold was -situated not 
recordigg any such gight, beld, that 
a sut for pre-emption in the third 
mahal did not lie and it was not 
~ shown that the right of pre-emp- 
tion existed in the patent mahal - 
or village. í 


e } e 
ZALIM SINGH v. RAGHUNANDAN 


that there was a - 
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ec. 5—Re- 


of—When satisfied— 


quirements 


Suit for pre-emption, when les— - 


Wajsbularz, 
tion of. 


terms of —Gpnstruc- 


Where a wajibularz stated that- 


“there have been no suits of pre- 
emption in this village but there is 
a custom of pre-emption in the 
surrounding villages” and then the 


[1929] 
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details of the order in which the, , . 


co-sharers were entitled to pre- 


empt were given, held, in a suit for. 


pre-emption, that the wajibularz 
implied .a custom of pre-emption 
and therefore plaintiff’s claim must 
succeed. 


In order to attract the provisions 
of Sec. $ of the Agra Pre-emption 
Act, it was not necessary that the 
custom or right should be declared 
in express terms, 


SRI Ram LAKHSHMAN Janz v. 
Ram Gora one os 


ens. 5, ll 
and 12—Interpretation ‘of—Union 
of mahals—Wojibularzes of some 
recording right of bre-emption— 
Whether right can be ‘presumed in 
respect of whole of existing mahal. 


When an existing mahal contains .- 


portions of earlier mahals the wajib- 
ularzes of some of which contain 
entries recording a right of pre-emp- 
tion and of the others do not,, a 
right can be presiined to exist in 
respect of the whole of the exist- 
ing mahal, 


Riaz-Uppin v., Paura Devi, 


sess. 5 and 
12——Resumed muafi land—Sale of — 
Wajibularz recording custom—Suit 
by co-sharer—Right to pre-empt 
—Owners of resumed muafi, petty 
proprietors within meaning of 
Sec. 4, Sub-cl. (7). 7 , 


When a right of pre-emption is 
recorded in a wajibularz of the 
mahal, -a right must be deemed 
to exist in view -of the provisions 
of Sec. $ of the Act, and the 
question as to what persons are 
entitled to exercise this right is to 
be determined by reference to 
Sec. 12 of the Act and not to the 
recitals in the wajibularz. Where 
part of resumed muaf land com- 
prized® in one khewat and assessed 
to Government revenue wis sold and 


. . 
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Pre-emption Act—(conéd.) 


an earlier wajibularz recorded a 
custom “of pre-emption but it ‘also 
contained a recital that ‘‘co-sharers 
of the village Bave no concern with 
the resumed muafi”, and~ plaintiff 
was a co-sharer in this khewat but 
defendants were strangers, held, that 
the holders of resumed muafi were 
petty proprietors within the mean- 
ing of Sec. 4, Sub-cl. (7) and 
therefore plaintiff had_the ane right 
of pre-emption. 


Latta Prasap v, CHUNNI SINGH 


reacer., 8, Sub- : 


cl, (c)—Land acquired for sugar- 
plantation—Not a purpose of a 
manufacturing industry—No recital 
of alleged purpose in sale deed— 
Evidence Act (I of 1872), Sec. 
115—Refusal to purchase the whole 
—Part sold—No estoppel. 


The purpose of a manufacturing 
industry is the object- which the 
industry sets out to attain. It has 
no reference to the materials which 
may be used in some, form or 
another for the accomplishment of 
that result. 


Sugar plantation or the cultiva- 
tion of the sugarcane crops is an 
agricultural pursuit quite separate 
and independent from the industry 
of manufacturing sugar. Therefore 
the purchase of land for the pur- 
pose of growing sugarcane crops 
so that the raw matérial may be 
utilised by a sugar manufacturing 
company is not gne “for the pur- 
pose of a manufacturing industry” 
within the meaning of Sec. 8, Sub- 
cl. (c) of the Pre-emption Act, 


The omission of the recital of 
the alleged purpose for which land 
is purchased in the sale deed is not 
a fatal defect to a pre-emption suit. 


Sixteen anna share of the land in 
suit was offered to. the plaintiff 
pre-emptor for Rs.29,000 and he 
refused to purchase. Ten anna share 
was then sold to the defendant for 
Rs.24,000. 
the property sold, beld, that the 
plaintiff was not estopped from 
claiming the same inasmuch as to 
estop him it was necessary that his 
refusal to purchase the ten anna 
share should havegbeen obtained. 


‘THR PUNJAB, Sucar Mitts Col 
Lrp. v LACHHMAN Prasad 


e 
- 


@ 


In-a suit to pre-empt 
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ee a | 
Sale of entire rights of superior 
proprietor—When not pre-emptible 
by’ inferior proprietor—Sec. 4, co- 
sharer, definition of. 


The entire rights of A, who was 
a superior proprietor in respect of 
the entire 20 biswas, were sold to 
B. The plaintiff; who sued for 
pre-emption, was-an inferior pro- 
prietor of a share out of the 20 
biswas. The village was . divided 
into two mahals called 10 biswa 
mahal and 7% biswa mahal. The 
settlement for payment of Govern- 
ment revenue was made by Gov- 


ernment. with inferior proprietors: 


who were also bound to pay a fixed 
sum of | malikana dues, to superior 
proprietor, 


Held, that the mere right to re- 
ceive malikana dues was not an in- 
terest of a co-sharer in a part of the 
mahal. _ The plaintiff therefore 
could not pre-empt this interest as 
it was a right in the entire 20 
biswas and in that right “plaintiff 
was not a co-parcener. / 


Under Sec. 11 of the Pre-emption 
Act, before a suit for pre-emption 
can be maintained ‘it is necessary to 
find that the interest~transferred is 
not only a proprietary interest but 
also that of a co-sharer or a petty 
proprietor, and as this-was not so 
in the present case, the sale was 
not pre-emptible. 


Saxina Becam v. HARNAM 
SINGH Ss 
e. 11 


Sale—Transfer of proprietary in- 
terest under order of Conrt—En- 
forcement of previous voluntary 
contract for, sale—Right of pre- 
em ption, accrual of-—Sece 6, in- 
applicability of— Sale in execution 


of decree” distinguishable from exe- ` 


cution of sale deed by court in 
pursuance of a decree. 


The transfer of proprietary in-- 


terest for cash consideration though 
under orders of the court for en- 
forcement of a previous voluntafy 
contract for sale is a sale within 
the meaning of § 11 of the 
Agra Pre-emption ct and there- 
fore a right of pre-emption accrues 
on such sales, and the gxception 


1178@| contained in Sec. 6 does not apply. 


> 
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The expression “sale in execu- 
tion of a decree” is not identical 
with the execution of a sale deed 
by the court in pursuance of a 
decree. 


Lat CHAND v. RAMCHANDAR . 
S005, 11 and 


12—Petty proprietary interest— 
Whether pre-emptible—Sec. 4, Sub- 


® cl. (3)—Land covered by buildings 


—Not exempted from operation of 
the Act—‘Attached to the earth”, 
meaning of the expression. 

Under Secs. 11 and 12 of the 
Pre-emption Act a right of pre- 
emption accrues in favour of the 
co-sharers in the mahal even when 
a petty proprietary interest is 


transferred, and land covered by_ 
buildings which are attached to the‘ 


earth are not exempted from the 
operation of the Act. 


Jamna Prasan v. MOHAMMAD 
ZAHIRUDDIN KHAN 


—_————_————————See, 13, 
Sub-cl. (3)—Preference—W hen 
plaintiff not entitled to—Relation- 
ship with vendors husband but 
no common ancestor with vendor. 


Where, in a pre-emption suit, 
the plaintiffs were related by 
marriage to the vendor's husband 
but did not have a common ances- 
ter with the vendor, held, that 
plaintiffs were not entitled to pre- 
ference over the defendants under 
Sec. 12, Sub-cl. (3) of the Pre- 
emption Act. 

Mavuy1 v, BHAGOLE 


See. 13 — 
Joint decree for pre-emption—Dc- 
posit of pre-emption money by 
one of the decree-holders—Whether 
enures for benefit of all Mecrec- 
holders—Whether a step-in-aid of 
execution—Civil, Procedure “Code, 
Or. 20, R. 14, Sub-cl. (1), Cl. (b), 
and Or. 21, R. 15, applicability of. 


The parties to the preseat suit 
obtaingd a joint decree in an earlier 
suit for pre-emption filed by them 
jointly. The pre-emption “money 
was deposited by the present defend- 

“ant who® eventually ®succeeded in 
obtaining possession of entire pre- 
‘empted property. - Mutation was 
also* effected in his ffvour despite 
present plaintiff’s objection. The 
present plaintiff then filed a suit for 
a declaration that he be given posses- 
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sion of half share on the allegation 
that he had paid half of the con- 
sideration money to defendant be- 
fore the money was deposited. 
The lower courts found that plaint- 
iff had not paid a pie to defend- 
ant on account of the pre-emption 
money and that he was really a 
“dummy” having been “associat- 
ed to make his collusion with 
yendees impossible”. The first 
court decreed the suit on payment 
of half the amount but the appel- 
late court dismissed it. Held, that 
the plaintiff’s suit was rightly dis- 
missed. g 

[Per Sutaman, J.—The mere 
fact that a joint decree has been 
passed in favour of all does not 
necessarily have the result of pass- 
ing title to all the joint decree- 
holders even if only one of them 
pays the amount. The pre-empt- 
ed property, in’ case of a dispute, 
cannot be divided among the joint 
decree-holders automatically merely 
because the decree was a joint one. 
The proportion in which the joint 
plaintiffs are to share the property. 


` [1929] 
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should be determined in the light _ 


of the circumstances under which 
the payment was made, The de- 
posit of the pre-emption money 
within the time fixed by the court 
is neither a proceeding in execu- 
tidn of the decree nor any step-in- 
aid of it. 

[Per Boys, J.—Brima facie a 
deposit must be taken to be made 
on behalf of all the decree-holders. 
It may reasonably be suggested 
that any step taken by a decree-” 
holder by virtue of the pre-emption 
decree to secure his rights is a 
step in execution, and therefore the 
principle of Or. 21, R. 15 was 
applicable to the present case but 
as the plaintiff was a “dummy”, lie 
could not plead that the deposit 
made by defendant or the posses- 
sion obtained by him enured to his 
benefit.] 


Anrup Misr v. RaMHARAKH 
Misr Hate —— is ame ; 

aS 7 A 14 and 
15—Inierpretation of—Claim for 
pbre-emption—-When barred by es- 
toppel—Unconditional refusal of 
plamtıf to puichase—Actual price 
not disclpsed, effect of. 


o Where the sale deed in® dispute _ 


1049 


. ~ 


A L. J. R. 
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was executed after the plaintiff pre- 
emptor had absolutely and uncondi- 
tionally refused to -make the 
purchase, no atter what the value 
of the property was, held, that 
plaintiff was estopped from main- 
taining the suit for pre-emption. 
The rule of estoppel as formulat- 
ed in Secs. 14 and 15 of the Pre- 
emption Act is not exhaustive. 


` Basma Bisi v. Ara ULLAH . 


ecem ECS, 14 and 
15—Pre-emption suit—Registered 
notice sent to plaintiff -by post but 
not served on him—W hen right of 
pre-emption not extinguished— 
Sec. 17—When Court entitled to 
find market-value of property. 

Where” in a pre-emption suit 
it was found that before the sale a 
notice was sent by registered post 
to the plaintifs but this was not 
actually served on them, keld, that 
the use of the word “issue” in 
Sec. 15 of the Pre-emption Act was 
ambiguous, but reading the whole 
of that Section, particularly the 
later portion of it which lays down 
that the right of pre-emption 
would be extinguished unless 
such person within the period of 
one month of the receipt of the 
notice communicates his intention 
to purchase, no doubt is left that 
service on the Pre-emptors was 
essential, 


When the court carme to the con- 
clusion that the amount entered in 
the sale deed was grossly excessive 
and it was convinced that the whole 
of thae dmount could not have been 
paid to the vendor and there was 
no other material ‘on the record to 
come to a definite finding as regards 
the actual price of it, Aeld, that it 
was entitled to proceed to find the 
market-value of the property under 
Sec. 17 of the Act. 


SURAJMAL v, SHANKAR. 


See. 19 — 
Interpretation of—Ex parte pre- 
emption decree-—Subsequent ac- 
quisition by vendee of interest -equal 
to plaintiffs—Effect of. 

In a pre-emption suit filed on 
July 7, 1924 an ex parte decree 
was passed against vendees on- July 
31, 1924.  Sybsequently, the 
court being satisfied that good cause 
had been show8, restored ethe suit 
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on January 10, 1925. After that 
the vendees obtained a gift of a 
share in the village which placed 
them on the same footing as the 
plaintiff. Held, that there is 
nothing in the language of Sec. 19 
of the Agra Pre-emption Act which 
would indicate that the decree 
passed by the court of first instance 
must be a subsisting decree up to 


the time when the loss-of the 
plaintiff’s right occurs. The mere 


fact that for some réason or other 
the previous decree has been set 
aside and the suit restored would not 
take away the case out of the scope 
of Sec, 19 of the Act. The 
vendees were therefore not entitled 
to take advantage of the gift taken 
by them subsequent to the date on 
which the plaintiff succeeded in 
obtaining the ex parte decree. 


OJHA GURDIAL SINGH v. ARTON 
SiIncH™ : 


“Secs. 19 and 
20—Interpretation of—tInterest ac- 
quired by vendee by virtue of gift 
of joint family property during 
pendency of suit for pre-emption 
—Interest not indefeasible—Vendor 
being a Hindu father having sons 
entitled to gifted property. 


During the pendency of a suit for 
pre-emption vendees obtained a share 
in the village from the vendor 
under a deed of gift. A second 
suit was filed to pre-empt the gift- 
ed property on the allegation that 
the transaction was one of sale. 
The first court found that the gift 
was a colourable transaction but it 
decreed the claim for pre-emption. 
The appellate court however dis- 
missed the sujt on the ground that 
the vendee had become a co-sharer 
on ‘the same footing as the plaintiff 
by virtue of the gift. Im second 
appeal it was contended that the gift 
was invalid as it was made by the 
vendor, 2 Higdu father, of a share 


861 


ın the joint family Property when is 


he had sons alive. 


Held, that "the vendees had not 
by virtue of the gift acquired an 
indefeasible interest Žo as to et- 
tinguish the plaintiff’s subsisting 
right of pre-emption at the time 
of the first court’s Gecree, As the 
finding that vendor had sons who 
were entitled to the proj ty had 
not been Challenged by the | ven- 
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dees, they were not entitled to have 
the question of supposed consent of 
the sons determined by the lower 
appellate court, Therefore the 
appeal must be allowed. 

Although the word “indefeastble” 
cannot be taken in ics widest sense 
so as to include transactions which 
have a possibility of being chal- 
lenged, ıt undoubtedly means that 
on the obvious facts the transac- 
tion must confer a valid title on 
the transferee. 


GovIND SINGH v. MANGLU 


Secs. 19 and 
20—Interpretation oj—Pre-emption 
suit—Gift by vendor, in favour of 
vendee, after institution of —Effect 
of—tndefeasible title necessary 
before pre-emptor’s claim can be 
defeated, 


Where, after a pre-emption suit 
had been filed in respect of the, 
property sold, the vendor, a 
Hindu father with sons and grand- 
sons living as members of a joint 
family with him, made a gift of 
one share of the property in the 
same village in which the pre- 
empted property was situated, in 
favour of the vendee, beld, that 
the vendee could not defeat the pre- 
emptor’s claim unless he eacquired 
an indefeasible title. Secs. 19 and 
20 of the Pre-emptian Act have to 
be interpreted so as to be con- 
sistent with each other. 


KUNDAN Gin v Jaswant SINGH 


- ecs, 19 and 

20 Interpretation of—Right of 
pre-emption existing at date of in- 
stitution of suit—Acqussition by 
vendee of interest equal or superior 
to plamtiff’s after institutign of 
suit but prior to passing of decree 
in suit—Effect of—Interpretstion 
of statute—Marginal notes, reference 
to, for purposes of interpretation. 
Sec. 20 of the Agra Pre-emption 
Act of 1922 is not concerneg with 
the effect of acquisitions subsequent 
to the date of a suit for pre- 
emption but on a true interpreta- 
tion of Sec, 19 af the Act a 
defendane-vendee ca& defeat the 
plaintiff’s right of pre-emption, 
which existed at the date of the in- 
stitation of the suit, By acquisition 
of an interest equal or superior to 
plaintiff’s in the mahal after the 
institution of fhe suit but Prior 

° 
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to the passing of the decree by the 
first court. 

The question whether a marginal 
note can be referred to forgan ex- 
position of the meaning of a sec- 
tion depends upon whether the note 
has béen inserted by, or under the 
authority of, the legislature. 

The marginal notes of the Agra 
Pre-emption Act must be regarded 
as inserted in the Act with the 
assent and authority of the Legis- 
lative Council -and they can, there- 
fore, properly be regarded as giv- 
ing a contemporanea expositio of 
the meaning of a section when the 
language is obscure or ambiguous. 

Ram Saran Das v. BHAGWAT 
Prasan ' 


sees. 13, 19 
and 20—Interpretation of—Rival 
pre-emption susts—Acquisition of 
equal rights at date af first court’s 
decree—Effect of—When property 
should be divided equally amongst 
pre-emptors. 


Two sale deeds were executed of 
shares in a khata in favour of 
strangers, A suit was instituted 
for pre-emption by SR and others. 
These plaintiffs were co-sharers in 
the mahal but not co-sharers in 
khata No. 3. Subsequently one 
more suit was filed by RR to pre- 
empt the same properties. This 
plaintiff was a co-sharer in khata 
No. 3 also. Both these suits were 
connected and the plaintiffs in one 
suit were impleaded as pro forma 
defendants in the other suit. At 
the time when the sale deeds were 
executed and when the suits wete 
filed RR had a preferential right 
but during the pendency of these 
consolidated suits SR and others 
acquired a share in khata No. 3 
also by virtue of a decree of a civil 
court, dated February 26, 1926, on 
which date they all became equally 
entitled to pre-empt the property. 
The court of first instance passed 
its decree on March 27, 1926, 
in favour of RR and held that he 
had a superior right ın preference 
to SR and others, and was entitled 
to pre-empt the whole of the pro- 
perty in the first instance. On 
appeal the District Judge took a 
contrary view and held that there 
could be no preference infer se in- 
asmuch gas the crucial date was the 
date of first court’s decree evhen all 
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the rival claimants had equal rights; 
accordingly he divided the- property 
equally among all the pre-emptors. 


’ Held, that®the view taken by 
the lower appellate court was correct 
and consistent with the interpreta- 
tion put upon Sec. 19 which re- 
quires that the right of preference 
should subsist till the time of the 
decree, and RR not having any 
preferential right as against SR and 
others at the time of the decree was 


only entitled to share the property ` 


equally and not to claim the whole. 


Sec. 13 of the Presemption Act 
which lays down that where two 
or more persons claiming pre-emo- 
tion are equally entitled to pre- 
emption, the property shall be 
equally divided between them, uses 
a present tense and not a past tense. 
That Section -cannot be interpreted, 
to mean that they must have been 
equally entitled to pre-emption on 
the date of the sale deed. That 
the date of the sale deed is not the 
absolute crucial date in ‘suits for 
pre-emption is apparent from the 
provisions of Section 20 in which 
subsequent acquisition by the pur- 
chaser places him on the same foot- 
ing as the pre-emptor. 

Ram Ray TEWARI v. SHEORAJ 
SaITHWAR s : 

See. 25 — 
Interpretation of—Transfer of Pro- 
perty Act (IV of 1882), Sec. 54— 
No registered sale deed evidencing 
transaction of sale as required by 
law—Effect of, on accrual of right 
to prespi. 

Where there was no registered 
sale deed in existence but in the 
mutation court the vendor made an 
admission that the property in 
question, which was worth Rs.2,000, 
„had been purchased at auction years 
ago in the name of his father who 
was a benamidar for defendant, and 
the revenue court acted upon the 
admission so made and, subsequently, 
the plaintiffs, treating this as a sale, 
instituted_a suit for pre-emption 
and it was found that the allega- 
tion that the previous sale was a 
benami transaction, ~was untrue, 
held, that, having regard to Sec. 54 
of the Transfer of Property Act, no 
legal sale had been effected and 
therefore no right of pre-emption 


had accrued. © n 
See. 25 of the Act, which lays 
ë . 
P - 
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down the rule of limitation when a 
sale is effected without a regis- 
tered sale deed, applies to cases 
where the sale has been validly 
effected; it does not contemplate 
that a right of pre-emption would 
accrue even if the parties intended 
to sell the property but no regis- 
tered sale deed as required by law 


„had been executed. 


Buacwan SINGH v. TasapDUQ 
HUSAIN 

Previous 
tial value of. 

See Criminal Procedure 
Sec. 110 se 
Principal and agent—Property 
entrusted to agent—Agent’s duty 
to render account of—T hough pro- 
perty belongs to third party. 

An agent entrusted with money 
or goods by a principal to be ap- 
plied on his principals account 
cannot dispute the principal’s title 
unless he proves a better title in a 
third person and that he is defend- 
ing on behalf of and with the 
authority of that third person. 
There is a contractual obligation on 
the agent to render an account to 
the principal of his- dealings with 
the property entrusted to him in 
the course of the agency and this 
obligation may well subsist not- 
withstanding that the property 
proves to belong to someone other 
than the principal. 


convictions—Eviden- 


Code, 


BHAWANI SINGH v. MISBAH-UD- 
DIN a : 
Privacy, right of. 

See Easements Act 
1891) i 

Private defence, right of. 

See Penal Code, Secs. 99 and 103 

Privy Council—Application for 
leave to appeal to—W hen should not 
be allowed. « 

See Civil Procedure Code, Sec. 
109 (c) 


(VIIE of 


—_————-Re-hearing of cases 
—Practice of-¢-Power to grant. 


889 


361 


471 


1028 


148 


241 


There is no inherent incompe- p 


tency in the Judicial Committee 
of the Privy €ouncil in ordering a 
re-hearing of the case already dé- 
cided by the Board, ®even when a 
question of a right of property is 
involved. But such an indulgence 
will be granted in v@ry exceptional 
cases only. 

‘TRANSFERRED OFFICERS OF THE 
Iris FREE STATE—IN THÍ MATTER 
OF a : a 


129 


Professional misconduct— 
See. Legal Practitioner i! 
- What 


amounts 





to. 
See Legal practitioner . 
Proprietary title—Question of 
—When does not arise. 
See Agra Tenancy Act, Sec, 132 


° What does not 
* constitute. 


See Agra Pre-emption 
Sec. 4, Sub-cl. (1) 





Act, 


Provident Funds Act, 1925, 
Secs, 2, 3(1) and Rule 10—Com- 
pulsory deposits—Not liable to 
attachment, after retirement of 
contributor, in execution of decree 
—Civil Procedure Code (Act V of 
1908). Sec. 60, Ch (K). > 


Where in execution of a decree 
against a retired clerk of the 
collector’s office, the lower court 
ordered attachment of the money 


lying to the credit of the clerk - 


in the General Provident Fund and 
directed the Pay and Accounts 
Officer to comply with Rule 10 of 
the General Provident Fund Rules 
and send the amount of deposit to 
the court, held: 


(1) that the deposit in question 
was not liable to attachment in exe- 
cution of a decree; - 


(2) that Rule 10 does.not autho- 
rise the Accounts Officer to comply 


with a notice of attachment or to. 


send the amount to the attaching 
“court but merely to obtain orders 
of the administrator of the Fund. 
It is merely a rule of procedure 
directing the Accounts Officer how 
to proceed on -receipt of a “notice 
of attachment. It does not by its 
terms legalise ¢ notice of attach- 
ment, or expressly authorise the 
attachment of these Compulsory 
Deposits, or revoke any statutory 
provision relating to them. 
s 


Tre SECRETARY OF STAYZ FOR 
Inpia IN Counc v. Har CHARAN 
Das p >» 

Provincial Insolvency Act (V 
of 1920), Sec. 4—Interpretation 
and* scope of. 2 


“See Provincial 


Insolvency Act, 
Sec. $3 RA P 


586 


670 


155 


Provincial Insolvency Act 
—(coneld.) 
Sees. 28 (2), 
33(1) and 44(2)—Provable”, 
meaning of the expression. @ 






















See Companies Act, Secs.” 169 
and 171 : 2y Te ; 

` 

_ See. 53— 


Question of title raised on basis of 
transfer more than two years prior 
to adjudication—Jurisdiction of in- 
solvency courts—Sec. 4, interpreta- 
tion and scope of—"Subject to the 
provisions of this Act’, meaning 
of the expression.” 


Act “an insolvency court can try a 
question of title raised on the basis 
of a transfer which took place more 
than two years prior to the ad- 
- judication.— er DALAL and Kine, 
JJ., Sen, J. dissenting. 

The intention of the legislature 
in enacting section 4(1) seems to 


solvency Court full powers of de- 
ciding all questions of title that 
arise for decision in cases of in- 
solvency so that there should be no 
necessity for having recourse to the 
ordinary Civil Courts and the wide 
jurisdiction -conferred by Sec. 4(1) 
is not restricted’ by Secs. 51 to 55 
of the Act which do not deal with” 
the jurisdiction of the insolvency 
courts. . 


Anwar KHAN ù% MOHAMMAD 
Kuan ` ote ats och 

Provincial Small Cause Courts 
Act (IX of 1887), Sec. 17, 
Sub-cl. 1, Proviso—Construction 8f* 
—Application for setting aside an 
ex parte decree—Court’s direction 
as regards security not obtained— 
Effect of-—Proper procedure. 


Where a small cause court Judge 
dismissed judgment-debtor’s appli- 
cation to set aside an ex parte decree 
made against him, on the ground, 
inter alia, that no direction of the 
court was taken as to whether the 
judgment-debtor should deposit, 
along with his application, the de- 
cretal amount, ‘or should furnish 
security to the satisfaction of the 
court, beld, affirming the order 
of the court below: 

Per Moxerjt, J.—-The proper 
procedure when an application is 
made fgr the setting aside of an 
g parte decreeepassed by®a small 


Under Sec. 53 of the Insolvency ` 


have been to confer upon the In- | 
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cause court or when ań application 
for review “of judgment of such 
court is madepis to present a petition 
to’ the court asking for specific order 
as to what the applicant should do 
in the nature of furnishing security. 
The court will then, on consider- 
ing the entire circumstances of the 
case, decide whether a certain and 
what amount should be furnished 
as cash security or whether it 
should, in suitable cases, inspite 
of offer of cash security, require 
any other kind of security, or 
whether in the case of the decree 
being for money only, the court 
will allow the applicant to furnish 
any security other than cash se- 
curity, and in that case, will tell 
the party, after hearing what sort 
of security he is prepared to fur- 
nish, whether the security propose 
will satisfy it or not. £ 


The words “may direct” used 
in the proviso to Sec. 17 of the 
Provincial Small Cause Courts Act 


have no reference to the nature of. 


the security. The nature of the 
security is sufficiently defined by 
the words “to the satisfaction of 
the court”, f : 


Evidence as to the security being 
to the satisfaction of the court 
may be given on a date subsequent 
to that on which the application 
itself is presented. e _ 

Per NiuaMaTutyan, J.—The ap- 
-plicant should obtain the direction 
of the court as regards the charac- 
ter of she security which he pro- 
poses to offer and an omission to 
obtain such direction is fatal to the 
success of his application. 

The proviso to Sec. 17 of the 
Provincial Small Cause Courts Act 
is somewhat ambiguously worded. 
The last five words, “as the court 
may direct” give rise to an ambi- 
guity which makes certain provi- 


sions in the proviso a little obscure. - 


“To give security to the satisfac- 
tion of the court, as the court may 
direct”, means that the nature and 
kind of the security must be “ac- 
cording to the direction of the 
court, which should also be satisfied 
as to its sufficiency. The appli- 
cant who is not ready and willing 
to deposit the decretal amount with 
his application, for an order to &t 
aside the ex Parte decre? and de- 
re $ 
@ 
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sires to give security instead should 
at the time of presenting his applica- 
tion obtain the direction of the 
court as regards the character of 
the security. . 


Juazspoo Mism v, HAWALDAR 
TEWARI Ta ‘ ; 

—_— See. 17>Re- 
quirements of—Deposit of security 
within limitation—Acceptance by 
Court—Effect of—Security subse- 
quently found to be insufficient. 


After attaching a fixed deposit of 
applicant lying in a Bank in exe- 
cution of an ex parte decree passed 
on the 9th January, 1928, notice 
was sent to the Bank and applicant 
who thereupon filed an applica- 
tion in court, on the Sth March, 
1928, stating that he for the first 
time came to know of the suit on 
the 28th February, 1928 and that 
his fixed deposit should be taken as 
security required by Sec. 17 of 
the Provincial’ Small Cause Courts 
Act. On the 14th March, 1928 
applicant deposited the fixed deposit 
receipt in court without filing any 
security bond hypothecating its 
amount and on the same day, the 
court, by its order passed behind 
the back of the decree-holder, ac- 
cepted the attached amount as suff- 
cient security. On _decree-holder’s 


- objection, the ‘court dismissed the 


application,” holding that no suff- 
cient security had been deposited. 


Held, that sufficient security was 
not as a matter of fact deposited 
within limitation but inasmuch as 
the security was accepted by the 
Court and by virtue'of that accept- 
ance applicamt was deprived of an 
opportunity to make good the 
amount befére the limitation ex- 
pired, it cannot be said that appli- 
cant failed to furnish the security 
“to the satisfaction of the court”. 


Kiran Kdomar BANERSI V. Bary, 
Natu ; a 


tset. 25— 
Revisional  powers—Scope of— 
Court acting upon "wrong propbsi- 
tion of law—Substantial” injustice 
—Security—Joint ancestral pro- 
perty bypothecated by Hindu father 
having sons—Validity of. 

The defendant againstewhom an 
ex parte decree was obtained applied 
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to set aside the decree and in ac- 
cordance with the rules filed a 
security bond with two sureties. 

', One of the sureties, later on, with- 
* drew his name as surety. The appli- 
cant thereupon paid into court a 
sum in cash which he thought was 
é sufficient sum to represent the 
Suretyship of the withdrawing 
surety. On the decree-holder’s ob- 
jection that the other surety being 
a Hindu having two sons, his 
suretyship was worth nothing as 
the security given was a hypotheca- 
tion bond in respect of joint’ and 
ancestral property, the small cause 
court, upholding the objections, 
passed an order dismissing the appli- 
cation. 


On an application in revision 
from the order, under Sec. 25 of 
the Provincial Small Cause Courts 
Act, beld, (1) that the hypothe- 
cation bond tendered in securitv 
was a valid bond and that the mere 
fact that the executant had sons 
did not make it invalid; (2) that 
as no objection was taken to the 
validity of the bond tilj after the 
other surety had withdrawn and the 
applicant had deposited a sum in 
court to meet the default of the 
withdrawing surety, even if the 
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small cause court held that the bond ` 


was invalid, an opportunity should 
have been given to the applicant to 
furnish fresh security or deposit a 
further sum of money to meet the 
deficiency. 


-Held, further, accepting the 
view of the law as laid down in 
The Maharajah of Benares v. Ram 
Kumar Misir, 1. L. R. 26 All, 611 
=l A. L, J. R. 330, as to the 
scope of the revisional powers, that 
there was substantial injustice to the 
applicant and the revisional court 
was competent to consider the 
question whether the propositign of 

. law on hich the court below acted 
was correct or incorrect. 


Mata Din Kanou v. °Ram 
LakHAN Aum 
Public ° document—What does 


not constitute, 
Sef Penal Code, Sec. e218 
Public processions—Regulation 
of. ( S . 
See Police Act, Sec. 30 .. 
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Railway—Risk-Note Form A— 
Interpretation of—Loss ip weight— 
Misconduct of Railway Company’s 
servanis—Burden of proof—Wilful 
negligence, question of—@Vben © 
hrelevant—Damages, suit for— 
When cannot succeed. 

Where a consignment, insecurely 
packed ‘and sent, under Risk-Note 
Form A, was found at its destina- 
tion to have lost in weight and 
the plaintiffs failed to prove wilful 
ħegligence of the defendant-rail- 
way or misconduct of the defend- 
ant’s servants, eld, that, under the 
terms of the agreement, the ques- 
tion of wilful negligence did not 
arise and as the plaintiffs had failed 
to prove misconduct of defendant’s 
servants, no suit for damages lay. 

The expression “loss arising from 
the same” as used in the Risk~Note 
in Form A, means “loss arising 
from the condition in which the 
goods are delivered”. 

Banst Ram v. THe B. N.-W. 
RAILWAY COMPANY 

Travelling by longer 
but quicker route—Excess fare, 
when chargeable—Coaching Tarif, 
Rule 63. 


After respondent had bought a 
ticket from Agra to Moradabad, he 


discovered that if he travelled be- ’- 


yond Aligarh and via Ghaziabad he 
would reach his destination more 
quickly than by the proposed route 
although he would be®travelling by 
a longer route. He did travel ac- 
cordingly, and -on arrival at 
Moradabad he was made to pay 
excess fare. In a suit brought® e 
subsequently by respondent for re- 
covery of the excess fare, he relied 
on rule No. 64 of the Coaching 
Tariff and Cl. (7) to Rule 1 of the 
E. I. Railway time-table, Rule 64 
has nothing to do with a passenger 
who had arrived at -his destina- 
tion but applied to a passenger who 
either deliberately or by mistake had 
selected a route by which he was 
not permitted to travel by the 
ticket. Held, that the railway 
administration was perfectly justi- 
fied in exacting the excess fare and 
that, the case was governed by 
Rule 63 of the Coaching Tariff. 
Held, further, that even if that rule 
did not exist, the route one travels 
by must be paid for. 

SECRETARY OF „STATE FOre INDIA 
1È Counc v. Morir Manowar 


. 
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Railways Act (IX of 1890), 
Secs. 54 and, 72—Goods consigned 
—No risk-note—Railway Com- 
pany’s liability to reweigh before 
delivery at cgnsignor’s request. 

Where there is no risk-note, a 
railway company is bound to re- 
weigh a consignment before delivery 
is taken at the request of the con- 
signor. 

The sections of the Contract Act 
dealing with bailment do apply to 
a railway company, except so far 
as they may be excluded by the 
Railways Act or rules made under 
that Act. . 

Firm Bauran MaL Asa Ram 
v. THe SECRETARY OF STATE FOR 
Inpia IN CounciL K 
> Sec. 77—- 
Notice of claim for damages— 
“Deterioration”, includes loss in 
value of goods consigned owing to 
delay in delivery. . 

The word “deterioration” as used 
in Sec. 77 of the Railways Act does 
include a loss in the value of the 
goods consigned owing to a delay in 
delivery. 

Bracwan Das LACHHMI NARAIN 
v. Bencat Nacpur RAILWAY 


Recitals in deeds as 
necessity—Evidential value of. 
See Hindu Law 


Redemption—Clog on the equity 
of—Postponement of redemption— 
Fixing long  penod—W hether 
amounts to a clog. * 


Where the subsequent mortgagee 
seeking redemption of a mortgage 
containing a stipulation that if the 
mortgage was not redeemed by the 
fixed date, it was not to be redeem- 
ed for another period of twenty 
years, failed to redeem the mort- 
gage on the fixed date but urged 
that the stipulation extending the 
period of redemption to another 
term of twenty years amounted to a 
clog on the equity of redemption, 
held, that the plaintiff had not 
placed sufficient material before the 
Court to warrant the conclusion 
that the postponement of redemp- 
tion for another twenty years must 
be reearded as an improper restraint 
or fetter on the right of redemp- 
tion. Unless materials are laid 
before the court from which it can 
come to the conclusion that there 
was a design to make redemptiqn 
very difficult, i’ not impossible, the 
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contract entered into by .the parties 
cannot be ignored. 
NarsincH Prasad SINGH v. 
RUPAN SINGH 


1169 


859 


873 


Registration Act, Sec. 17— 
Unregistered sale deed—W hether ad- 
missible to prove contract of sale, 

An unregistered sale deed is not 
admissible by reason of Sec. 49 of 
the Indian Registration Act to 
prove a contract of sale between 
the parties and cannot therefore 
be used as the foundation of a 
suit for specific performance, 

James R. R. SKINNER v. ROBERT 
HERCULES SKINNER , , 

OSC. 17, 
Sub-cl. (b)—Sale of mortgagee’s in- 
terest—Registration necessary-—— 
General Clauses Act (X of 1897), 
Clause 25—Immovable property, 
definition of —Whether mortgagee's 
interest can be included in. 

The share-holders of the plaint- 
iff Bank resolved to- transfer all 
its assets and liens to another 
Bank and authorised its liquidators 
to enter into formal agreement. 
The liquidators, of the two Banks, 
however, arrived at some mutual 
understanding that the liquidators 
of the plaintiff Bank will realise the 
monies due and pay the same to 
the liquidators of the other Bank. 
The assets of the plaintiff Bank 
consisted of mortgagee rights in, 
amongst others, the property in 
suit. On a suit for sale of the 
property in suit being brought by 
the liquidators of the plaintiff Bank, 
held, that the sale of assets of the 
plaintiff Bank consisting of mort- 
gagee rights was a sale of immov- 
able property within the meaning of 
General Clauses Act, Clause 25, 
and could gnly be effected by a 
registered instrument. ‘There being 
no registeredeinstrument in this case 
the plaintiffs had a right fo sue. 

Bank oF Upper Inpia LIMITED 
v. Fanny SKINNER alias Nasma 
BEGAM e si : 

ees. 17 and, 
49(c)—Sarkbat amounting to a 
lease for a t&m exceeding one year 
—Claim for rent of unexpired 
period under—Non-registratibn, 
effect of—tnadmissible m evidence 
—Transfer of Property Act (1V of 
1882), Sec. 107—-Rease—Part per- 
formance, doctrine of—When in- 
applicable. " 

Where, 5n taking a sh& on rent 
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Registration Act—(contd.) 


from plaint, on May 1, 1924 
defendant executed a  sarkhat 
which provided “that defendant 
had taken the shop on rent for 
two years and that, if he vacated it 

* before this period, he would have 
to pay the rent and water and 
house-tax in respect of the unex- 
pired portion of the term” and de- 
fendant having vacated on July 7, 
1925, plaintiff sued for the rent, 
water and house-tax due for the 
unexpired period, Aeld, that the 
sarkhat was a “lease” as defined by 
Registration Act, and as the lease 
was for more than one year its 
registration was compulsory and, not 
being registered, could not be re- 
cerved in evidence of any transac- 
tion affecting the immovable pro- 
perty to which it related, in view 
of the provisions of Sec. 49 (c) 
of the Act. The sarkhat being in- 
admissible in evidence and plaint- 
iff having no right, apart from 
the sarkhat to claim rent for the 
period during which the shop was 
not in the occupation of defend- 
ant, plaintiff’s suit must fail. 

The provisions of Sec. 107 of the 
Transfer of Property Act and of 
Sec. 17 of the Registration Act, are 
imperative. 

The doctrine of part performance 
can be of no avail when there has 
been a violation of a provision of 
law. 


Bary NATH v. KUNDAN LAL 


o Sees. 32, 
40—Will or authority to adopi— 
Presentation for registration—By 
agents and representatives—W he- 
ther valtd. 


A will and an authority to adopt 
can be presented for registtation 
after the death of ths testator and 
the dunor of ghe authority? not 
only by the persons competent to 
present the same under Sec. 40 
of the Indian Registration Act but 
also by their agents and repr@enta- 
tives a defined in Sec. 32 of the 
Act. - o 

A natural father of a minor 
boy, whoghas been given in adop- 
tion, may, under some circums- 
tances, be a representative within 
the meaning of Sec. 4% 


RajaH Kexsaras VENKATAP- 
PAYYA, SINCE DECEASED v. RAJAH 


Nayanr Venxafs Ranca Row .. 
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Se. 9 
Provisions of, applicabilsty of— 
Com promise—When rendered in- 
valid for want of registratioy, 


Plaintiff executed a deed of 
gift in favour of defendants. 
Later on a suit by the donor for 
the cancellation of the deed was de- 
creed by the first court but dis- 
missed by the High Court. As its 
valuation was more than Rs.10,000, 
plaintiff was allowed to appeal to 
the Privy Council, bur, before full 
security was deposited and the 
appeal admitted under Order 45, 
Rule 8, a. compromise duly signed 
by the parties was filed in the 
High Court, and on its due veri- 
fication by the lower court, the 
High Court ordered the appeal to 
be withdrawn. Plaintiff there- 
after succeeded in getting his name 
entered in the revenue papers before 
the Assistant Collector, but, on 
the appellate court reversing that 
order, plaintiff sued for possession 
of a certain share in the property 
in dispute on the basis of the com- 
promise. Held, that the docu- 
ment required registration, and for 
want of registration it was inad- 
missible under Sec. 49 of the Regis- 
tration Act, as proof of the pass- 
ing of title in the immovable pro- 
perty. Pldint:ff, therefore, could 
not clam a decree for possession 
on the basis of the compromise 
which was invalid, e 


Sueo Prasan v. NAWAL KISHORE 
Registration of document— 


Place of regtstratzon—Iuclusion ig , 


the sale deed of property not in- 
tended to form part of transfer— 
Fraud on the Registration law— 
Contract Act (IX of 1872), Secs. 
65 and 72—Obligation of person 
receiving advantage under agree- 
ment discovered to be void—Com- 
pensation. 


Where a sale deed executed in 1917 
and purporting to transfer two 
annas share in a village in the dis- 
trict of Gorakhpur along with a 
mango tree and one dhur of land 
in the city of Gorakhpur was pre- 
sented for registration at the Sub- 
Registrar’s office of Gorakhpur and 
it was found that the entire sale 
consideration was for legal necessity 
but the gnango tree with one dhur 


41 ¥ land was included in te bond 
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Registration of document 
~——(concld.) 


ın order to satisfy the Sub-Registrar 
that he had jurisdiction to register 
the documesge although there was no 
intention to transfer the property, 
held, that this amounted to a fraud 
on registration, that the Sub-Regis- 
trar had no jurisdiction to register 
the document- and that there had 
been no valid transfer of any pro- 
perty. 

Under Secs. 65 and 70 of the 
Indian Contract Act when an agree- 
ment is discovered to be void, any 
person who has received any ad- 
vantage under such agreement is 
bound to restore it or to make 
compensation for it to the person 
from whom he received it and when 
a person lawfully does anything for 
another person not intending to do 
so gratuitously and such other 
person enjoys the benefit thereof, 
the latter is bound to make compen- 
sation to the former in respect of 
the thing so done. The defendants 
having paid the previous mortgage 
on the- plaintiff's property, and 
having not done so gratuitously, the 
plamtiff received an advantage in- 
asmuch as the mortgage debts would 
be discharged if they were put in 
possession of the property. It was 
therefore just and equitable that 
the plaintiffs should be called upon 
to make compensation to the de- 
fendants to the extent to which the 
defendants have ebenefited the 
plaintiffs. 

Muar Natu v. SHYAM SUNDER 

Rehearing of cases— 

See Privy Council—Practice of— 
Power to grant re-hearing 

Religious endowment—Validity 
of-—Intention, conduct and sur- 
rounding circumstances. 

See Hindu Law: 

Religious endowments— 

See ‘Hindu Law 

Religious institution— 

See Civil Procedure Code, Sec. 92 

Religious processions—Right to 
take out—Suit for declaration and 
injunction—Agreement arrived at 
between various communities— 
Effect of—Interpretation of, not a 
finding of fact—Contract Act (IX 
of 1872), Sec. 187—Representative 
capacity of the signatories to the 
agreement, e 

Communal „trouble having fêl- 
lowed the taking out of the ‘Duldul’ 
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Religious. processions 
— (conid, .) 

procession for the first time in the 
year 1920, an agreement was arrived 
at between the Hindus and the 
Mohammedans through the inter- 
vention of the district authorities 
which provided as follows:—‘As 
often Hindus and Mohammedans 
and Arya Samajists carry out new 
-sorts of processions inside the qasba 
which hurt the feelings of some 
party, so we agree that we will not 
carry out any new procession with- 
out applying beforehand to the dis- 
trict magistrate and obtaining his 
sanction thereto. ere js no neces- 
sity of taking sanction for ancient 
processions.” This agreement was 
signed by ten Mohammedans and 
twenty Hindus, the latter including 
those who signed it on behalf of 
Hindus generally, and those who 
signed it particularly on behalf of 
the Arya Samajists. The subse- 
quent conduct of the Mohammedans 
of the locality showed that they 
accepted the representative capa- 
city of the said leaders, and there 
was no evidence to show that the 
“Duldul” procession was ever taken 
out after the date of the agree- 
ment. 

In a suit brought by two Moham- 
medans, one of whom was a sig- 
natory to the agreement, against 
the Hindus and the Secretary of 
State for India, for a declaration 
that the plaintiffs were entitled to 
take out the “Duldul” procession 
and a perpetual injunction restrain- 
ing the defendants from offering 
any obstřuction, the lower courts 
holding that the agreement was only 
intended to have a temporary effect 
and to patch up a peace for the 
occasion onfy between the parties, 
gave the plaintiffs a decree with 
restrictions intgnded to 
make full provision for the execu- 
tive to interfere when necessary. 

Held, in second appeal, dismiss- 
ing the plfintiffs’ suit, that the 
agreement was intended to be a per? 
manent prpvision for securing 
peace between the parties, that the 
interpretation by tge lower coyrts 
of the legal effect of the agree- 
ment was in no sense a finding of 
fact, that having rggard to Sec. 187 
of the Contract Act, it was right 
to infer the representative charac- 
ter of the signatories togthe agree- 
ment from the surrounding qjrcum- 
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Religious processions 


—(concld,). 


stances, and that the agreement was 
binding on the plaintiffs. 
Ram SINGH v. SUBHAN Moc 


e Relinquishment—Deed of by 
father—When binding on sons. 


See Hindu Law 


Res judicata—Bar of—When 
Hot created by previous litigations. 


See Civil Procedure Code, Sec. 11 


—]udgment be- 
tween co-defendants, 


See Civil Procedure Code, Or. 34, 
R 1 > 


eee ee ob- 
tained in previous litigation—O pera- 
tion of, as. 

On the death of three brothers 
A, B and C, their property was, 
as a result of compromise, divided 
equally between the widows of A 
and C- respectively, Thereupon D 
succeeded ın obtaining, by a suit 
in 1916, a declaration that.A and 
his brothers formed a joint Hindu 
family and that on the death of 
A’s widow the property wauld be 
inherited by A’s next reversioner. 
An appeal by C’s widow was dis- 
missed. She having died, her 
daughter inherited her property. 
Thereupon D and his nephew filed 
the present suit. Held, that the 
judgment in the previous suit 
operated as res judicata ‘and C’s 
daughter was bound by it. 

Premavami alias Prem Devi v. 
Jant: Prasap alias ANGAD SINGH 


New bar of — 
What does not amount to. 


See Civil Procedure Code, Sch. II 


— Previous erder 
passed by court executing decree 
treating decree as gullity. 

See Civil Procedure Code, Or. 21, 
R. 50, Sub-cl. (3) 


—— Question ef— 
Disputes regarding entries in annual 
registers—Decision by revenue court 
—Subsequent smt for possessidh. 


See Lang Revenueg Act, Secs. 
33(2) and 39 read with Secs. 40 
and 42 S4 

ag tee A when 


inapplicable. 


See Civil Procopie ee Or. 34, 
R. 5 
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Restraint on alienation— 

See Transfer of Property Act, 
Sec. 10 ‘ e 
Reversioners—Swit by imme- 
diate reversioners—Previous litrga- 
tion by presumptive reversioners, 

effect of. 
See Hindu Law ` ; 
Revision—In High Court—Prac- 
tice—Party- must first apply to 
District . Magistrate or Sessions 
Judge. 7 
See Criminal 
Secs. 435 to 439 . 
Sale—Breach by vendor. 
See Specific Relief Act, Secs. 12, 
19, 21, 22 
Indemnity clause—Im- 
plied covenani—Pre-emptors ven- 
dees, whether entitled to benefit of. 
See .Transfer of Property Act, 
Sec. $5, Sub-sec. 2 
Legal necessity not 
proved for entire sale consideration, ` 
See Hindu Law 
Sale proclamation— 
See Civil Procedure Code, Or. ie 
R. 66 ‘ 
Sanction for prosecution—— 
See Arms Act (XI of 1878), 
Sec. 29 
Security—Deposited within time 
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but subsequently found to be in- 


sufficient. 

See Provincial Small Cause Courts 
Act, Sec. 17 96 

—— Joint ancestral pro- Š 
perty hypothecated by Hindu father 
having sons—Validity qf. 

See Provincial Small Cause Courts, - “= 
Act, Sec. 25 1285 

~ Order calling for : 
—When unjustified. 

* See Criminal Procedure Code,” 
Sec. 107 M 938 

When should >be 
taken, , 

See Penal Code, Sec. 323 and 
Criminal Procedure Code, Sec., 106 

Specific Relief Act (I of 
1877), Secs. 12, 19, 21, 22——Agree- 
ment for sale of land—Breach by 
vendor—Money compensation ade- 
quate—Specific performance should 
be refused. 

Where a breach of a contract for 
sale of immovable property could 
be adequately relieved by compen- 
sation in money, a decree for 
specific performance of the con- 
tract should not be made. The 
damages should be assessed, on the 
basis of ehe market-valne of the 
Pipperty at the date of the Sreach..- 
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A finding by the lower sedis 
court in a suit for specific perform- 
ance that the bargain was not harsh 
and unconscionable, but the breach 
thereof could be adequately relieved 
against~by award of money compen- 
sation is a finding of fact buriding 
on the High Court on second appeal. 

Ramji Pater v. Rao KISHORE 
SINGH 


ee 23 ()— 
Provisions of—Contract of sale—- 
Benefit of—Whether can be assigned 
—Suit for specific performance of 


`s 


contract—Two agreements—Priority, 


in law, question of, determination 


The benefit of a contract of sale 
can be assigned, It is no doùbt 
open to the parties to a contract 
of sale to agree that the interest of 
either party thereto shall not be 
transferable, and if there is such 
an agreement between the parties, 
it will not be open to either party 
to that contract to assign his in- 
terest under the same but in the 
absence of any such agreement the 
benefit of such a contract can be 
assigned. 

Where before entering into a 
contract with plaintiff to sell his 
1 anna 7 ganda and odd share to 
him for a certain sum, defendant 
1 had agreed to sell his entire share 
to défendant 3 and plaintiff had 
knowledge of that°agreement, beld, 
‘that, as such, the agreement with 
defendant 3 had priority in law 
over the agreement with plaint- 


iff. * The mere fact that eventually 
defendant 3 purchased a lesser 
share than the share originally 


agreed to be sold to him and for 
consideration different from the con- 
sideration originally agreed, did not 
disentitle him to take advantage 
of his agreement. ‘The plaintiff's 
suit for specific performance of 
contract must, therefore, fail with 
respect to the share purchased by 
defendant 3. 

Held, further, that inasmuch as 


defendant’s contention in the courts. 


below that defendant 2, who had 
been joined by defendant 3 as a 
purchaser, was also a party to the 
contract entered with defendant 
3 had failed and that inasmuch as 
it was not open to defendantg to 
put forwarde a case of assignment 


780 


for the first time in second appeal, 
cefendant 2 could not claim the 
Lenefit of the contract with de- 
fendant 3 and as such the plaintiff 
was entitled to enforce his agree- 
ment as against defendant 2 pro- 
vided the latter had notice of that 
agreement. 

Haxm SAIYED ABDULLAH v. 
SAIYAD AHMAD 


Sec. 27, 
&ub-cl. D—Applicability of—Smt 
for enforcement of personal con- 
fract—Agreement to sell back to 
tendor at fixed price—Sale to 
stranger only when original vendor 
aeclines to purchase—Purchase by 
Stranger with notice of agreement 
— Agreement, enforcibility of, when 
not ambiguous or offending against 
rule of perpeffisty—Transfer of 
Froperty Act (IV of 1882), Sec. 10 
—Inapplicabslity of—Agra Pre- 
enption Act (XI of 1922), Sec. 3 
—Agreement not amounting to 
Gaim for pre-emption. 


Plaintiffs sold a house to defend- 
ant for Rs.175 and the latter agreed 
by an unregistered agreement to 
sell the house back to plaintiffs 
for the same price when he wanted 
t transfer it and that only if 
Flainnffs declined to re-purchase it, 
te would sell it to strangers. 
Eventually defendant asked the 
plaintiffs to purchase the house for 
Es.300 but they offered to re-pur- 
chase it for Rs.175 only. There- 
upon defendant sold the house to 
appellant. It was found that before 
appellant took the sale deed he was 
warned by plaintiffs of their right 
t take it back under the agree- 
ment. A suit for enforcement of 
contract embodied in the agree- 
ment, filed subsequently by plaint- 
its, was dismissed by the first court 
tut the lower appellate court de- 
ceed the claim on payment of 
Es.300. Qn appeal by the pur- 
chaser, keld, (1) that the asrep 
nent could not be deemed to be 
void on account of any ambiguity 
cr of its offending against the rule 
cf perpetuity; ° s 

(2y that the appellant having 
gurchased the house with notice of 
the agreement, the contract could 
ke enforced against him under 
Sec. 27, Sub-cl. D =. the Specific 
Eelief Act; 
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Specific Relief Act 
—(contd.) , 


(3) that plaintiffs’ suit was not a 
suit for pre-emption governed by 
the Pre-emption Act but for the 
enforcement of a special contract be- 
tween the parties; and 

(4) that no estoppel could arise 
on account of the fact that p.aintiffs 
had acqwesced in the decree for the 
payment of Rs.300 by them because 
they might have done so as improve- 
ments had been made in the house. 
Under the agreement there was no 
absolute restraint on alienation and 
Sec. 10 of the Transfer of Property 
Act was inapplicable. 

Desi DAYAL v. GHASITA 


—_—_—_—————_ See. 39-— 
Declaratory suit in civil court for 
cancellation of deed of relinquish- 
ment—Jurtsdiction, question of. 


See Tenancy Act, Sec. 167 


-_. SS See 42 
Discretionary relief, when should 
not be granted. 


See Limitation Act, Art. 120 


See. 42 
Suit by idols through two persons 
interested in maintenance wor- 
ship, for declaration of sight to 
dedicated property—Maintaizabilsty 
of—Civil Procedure Code (V of 
1908), Sec. 92—Provisions of. 

Two Hindus who were inzerested 
in the maintenance of the worship 
of idols in a particular temple, sued, 
in the name of the said idols, for a 
declaration that the idols were 
owners of the property alleged to 
have been dedicated by A and B 
{ancestors of defendants) se~eral of 
ywhom repudiated the endowment 
-and all of whom were recorded as 
proprietors. One of the defend&nts 
also sought sale of the skare of 
some of the defendants in execution 
of her decree. The Subordinate 
Judge who dismissed the suit held 
that the endowment had been estab- 
lished, that plaintiffs were entitled 
to sue, that A and B were not 
competent to dedicate the property 
and that the dedication was not 
given effectyto. Held, én first ap- 
péal, that the suit must {al on 
the ground that it was barred by 
Sec. 42 of the Specific Relief Act 
(ber Muxzryr, J.). 


[Per NiaMaTuLLaH, J—The 
suit was not barre by the proviso 
° 
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in Sec. 42 of the Specific Relief Act, 
which applies to cases where at the 
date of suit the plaintif was gable 
to obtain consequential relief and 
not in cases where, by taking cer- 
tain other proceedings, the plaint- 
iff will, in future, be in a position 
to seek such relief. The suit, how- 
ever, must be dismissed on the 
ground that the circumstances of 
the case did not warrant the court 
in the exercise of its discretion, to 
grant the declaration prayed for. 
The plaintiffs could effectively en- 
force their rights by obtaining ap- 
pointment of a trustee under Sec. 92 
of the Civil Procedure Code, 


Where a suit is brought by a 
person other than the shebait, in 
his own name or in the name of 
the idol, it will depend on the cir- 
cumstances and the alleged cause 
of action whether the plaintiff is 
competent to sue for the relief 
claimed. It is however’ not permis- 
sible for a person other than the 
shebait to claim possession and 
management of the endowed pro- 
perty, which exclusively belonged 
to a properly constituted shebait. 

Sri THaxurtr MAHARAJ v. 
Kamra PRASAD 


aa 1 54, 
CI. (e)—Birt jajmani right, in- 
terference with—Suit for declara- 
fron and perpetual snjunctron— 
When relief as to perperual inyunc- 
tion should be granted. 


Four brothers, RT, MT, ST and 
DT divided ther father’s birt 
jajmam in four equal shares, viz., 
the gifts received in three months 
of the year went to one brother and 
gifts received in another quarter 
went to another brother and so 
on. After DT’s death, his heirs 
were ST’s sons, but, at the persua- 
sion of ST, it was agreed that in 
every month KT (a son of ST 
claiming to have been adopted by 
DT) would share the gifts made 
in twentyfour days and the other 


sons of ST would take the 
gift made on six other 
days, within a month. This 
division was as to the three 


months belonging to DT. Subse- 
quently some of ST’s sons and des- 
cendants gf others sued on the 
allggation that Kes sons weve in- 
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—(concld,) ; P 


terfering with the six days allowed 
to plaintiffs. The lower courts, 
finding plaintifs case to be true, 
granted them a perpetual injunc- 
tion. 

Held, that a perpetual, injunttion 
‘was a proper remedy ın this case as, 
in the absence of it, there would be 
an endless litigation between the 
parties. 


_ Mansa Tewari v. PARMESHAR 
Tewari alias MUNESHAR TEWARI 


Stamp Act, Sec. 13—Require- 
ments of. 


See Evidence Act, Sec. 91 


Sch. 1, Art. I— 
Promissory note executed in lien of 
previous debt—Insufftciently stémp- 
ed—Inadmissibilsty of in evidence 
—Contenrporaneous receipt, basis of 
suit—Maintainability of-—Uncendi- 
tional acknowledgment of liability 
—Effect of. . 

When two persons agree that the 
old debt be taken to be paid up 
and the rights and liabilities be 
taken to rest on a new footing, 
the transaction is tantamount to the 
old debt being paid and, at the 
same time, re-advanced to the 
debtor. The fact that money did 
not change hands is of no legal con- 
sequence, Š 

An acknowledgment, clear and 
unconditional, can itglf be the 
foundation of an action. 

Plaintiff breucht a suit on Jan. $, 
1928 for recovery of Rs.s06 due 
under a i Pgo-note dated Jan. 6, 1925 
executed by defendant. Plaintiff 
alleged that owing to the fraudu- 
lent conduct of defendant only one 
anna stamp was affixed on the pro- 
note and that cash consideration 
was paid on its execution. The 
lower courts found that defendant 
was indebted to plaintiff for Rs.349, 
that his claim for that amount was 
within time on Jan. 6, 1925 when 
the pro-note was executed and 
that a receipt of even date was also 
executed by defendant to the effect 
‘that defendant borrowed Rs.349 
under pro-note dated Jan. 6, 1925. 
The suit was dismissed on the 
ground that the claim to recover 
the debt due under the pro-note 
of -1923 was barrel at the date of 
the present suit, and that limita-e 
tion was not- sav@d by any acknow- 
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ledgment of that debt inasmuch as 
the pro-note dated Jan. 6, 1925 
contained no acknowledgment of 
the debt of 1923 but of a debt sup- 
posed to have been advanced on 
Jan. 6, 1925. 


Held, that plaintiff was entitled 
to succeed as regards principal debt 
at least on the strength of the ack- 
nowledgment contained in the re- 
ceipt dated Jan. 6, 1925. The 
pro-note however must be ignored 
as a piece of evidence for want of 
proper stamp. The fact that the 
old debt of 1923 was barred by 
limitation on the date of the pre- 
sent suit was wholly immaterial as 
it was replaced by a new transac- 
tion of loan in 1925. 

In so far as a document contains 
a mere admission of liability, a 
stamp of one anna is quite suffi- 
cient; but in so far as it may con- 
tain a promise to pay, it will be 
inadmissible, being a bond to that 
extent. 

Govind SINGH v. Bijay BAHA- 
DUR SINGH z RA 

Stay of execution—Application 
for, when not to be allowed. 

See Civil Procedure Code, Or. 39, 

R. 1(a) 
- Stridhan—Daughier’ daughters 
succession in preference to daughter's 
SO 

See Hindu Law 

Subrogation— 


See Transfer of Property Act, 
Sec. 74 


Substantial injustice—W hat 


amounts to—Court actmg upon > 


wrong propostijon of law. 


See Provincial Small Cause Courts 
Act, Sec. 25 ° a 


Succession Act (X of 1865), 
Secs. 74 and 82—Will—Construc- 
tion of —Whelfer Isfe-estate or ab- 
solute estate conferred—Paramount 
intention of testator to be given 
effect to where whole plan cannot 
be carried out. 


The rule of consfruction em® 
bodied in Sec. 82 of the Succession 
Act of 1865 is that where pro- 
perty is bequeathed to any person, 
he is entitled to the whole interest 
of the testator therein unless it ap- 
pears from the will that only a 
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restricted interest was intended for 
him. 


The other rule of construction 
embodied ın Sec. 74 of the Succes- 
sion Act is that the intention of the 
testator ıs not to be set aside be- 
cause ıt cannot take effect to the 
full extent, but effect is to be 
given to ıt so far as possible. 


One A died leaving a will be- 
queathing his property co P. The 
will provided that after the death 
of A his entire estate shall vest in 
P. It also further provided that 
“P shall be my her and successor, 
and the said heir shall, efter he has 
inherited me, be bound to abide 
by the following terms”. Then fol- 

“lowed the various conditions. In a 
suit by the heirs of A after the 
death of P the contention was that 
P took a life-estate and not an 
absolute estate. 


Held, that the words in the will 
“that the estate shall vest in P” 
and that he shall be the testator’s 
“heir and successor” were clear dis- 
positive words creating an absolute 
estate of inheritance in P and the 
various clauses that followed the 
principal provisions were to come 
into operation after P had so in- 
herited; they must, therefore, be 
regarded as an attempt to impose 
repugnant conditions upon the 
estate so-created and were, conse- 
quently, void. 


RAGHUNATH Prasad SINGH v. 


THe  Depury COMMISSIONER, 
PARTABGARH 


Surety-——Liabtlity incurred as, by 

Hindu ménager—Charge on family 

. proberty, validity of. 
See Hindu Law 


“Suspicion”—-Value of,eas evi- 
dence, be 


Criminal Procedure Code, 


107 


Sce 


Sec. 
° 


Tenancy Act—Provisons of— 
Order of remand passed by District 
Judge m appeal—No appeal lies to 
High Court. 


e 
The Tenancy Act (III of 1926) 
does not provide for an appeal 
against an order oferemand passed 
by a District Judge in appeal. 


Dwarka Prasad v. 


Darro Sinait 


OJHA 
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um — ‘See. 22—~- 
Devolution of inherstance under-— 
Occupancy tenancy, division of, 
under compromise among joint 
tenants without zamindar’s consent 
—Effect of—Integrity of holding 
not broken. 

When the joint tenants of an 
occupancy holding by their common 
consent divide their holding, this 
has not the legal effect of creating 
separate holdings so as to affect 
the integrity of the original holding 
and notwithstanding the division, 
the joint tenancy continues with 
the incidents of survivorship, sub- 
ject only to such devolution by 
inheritance as is possessed by Sec. 22 
of the Tenancy Act. 


Asap v. Noor KHAN . 
e 75(1) 
—"Ungathered crops?”——Ejectment 


—Rose plantarron—Compensation, 
method of assessment—Cause of ac- 
Hon, events happening after date of 
commencement of—Consideration 


A landlord ejecting a tenant is 
bound to exercise his option,- of 
either purchasing the ungathered 
crops or allowing the tenant to 
remain in possession for a’ further 
period, before he comes into court 
to make an offer or apply for im- 
mediate possession and if the op- 
tion is once exercised he cannot 
resile from it, 

The term “ungafhered crops” in 
Sec. 75 of the Agra Tenancy Act 
include rose plants as well as the 
flowers they bear and a tenant is 
entitled to compensation for Aot 
merely the value of flowers for one 
year but also of the bushes having 
regard to their age, condition and 
flower-producing capability. 

Ordinarily a suit must be tried 
in all its stages on the cause of 
action as ıt existed at the date of its 
commencement. ‘The doctrine that 
events that had happened after the 
date of the commencement of the 
cause of action can be taken into 
consideration, is of an exceptional 
character and is applied in cases 
where the original relief has become 
inannropriate. 

In a case where the yield of rose is 
to be calculated many years after 
the material date, a court cannot 
but work out averages. 

SURAJPAL GNcH v. Ramyir 
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See, 95 and 
Penal Code, Sec. 441—Zamindar and 
tenant—illegal eyectment, effect of 
—Criminal træpass, offence when 
not made out, 


An. illegal ejectment does not 
give the zamindar any right of re- 
entry. ~- 


Where a decree for ejectment of 
applicant was passed on the 16th 
April, 1926 but was executed on 
the 24th November, 1926 and on 
the 27th September, 1927 the pre- 
sent complaint was instituted by 
the Zamindar, Aeld, that as the 
execution of the decree was not in 
accordance with the law as laid 
down in the new Agra Tenancy 
Act (II -of 1926), applicant was 
legally in possession of the land 
in dispute on the 27th September, 
1927 and therefore neither under 
Sec. 95 of the Act nor under the 
general provisions of Sec. 441 of 
the Penal Code, was applicant guilty 
of criminal -trespass. 


Nano Lat CHAUDHRI v. KING- 
EMPEROR 


Secs. 95 and 
167—Suit for declaration that 
plamtif as the adopted son of de- 
ceased occupancy tenant was in 
possession—Joining two reliefs in 
plaint, obtamable from courts of 
different jurisdiction—eEffect of — 
Essential object of plaintiff, real 
test to determine question of juris- 
diction. 


* Whert ¥rom the plaint as framed 
it is possible to properly deduce 
that the sole object of the plaint- 
iff is to obtain something which he 
could obtain from .the revenue 
court, he must go to the revenue 
court for it. But this must not be 
taken to mean that in every case 
` where two reliefs have been joined 
in the same plaint, one which taken 
by itself would be cognizable by the 
civil court, and the other which 
taken by itself would be cogniz- 
able by the revenue court, it would 
be proper to permit the plaintiff 
to strike out the relief which was 
properly cognizable by the revenue 
court and pursue the relief- in the 
civil court which was properly 





cognizable by suc a court. ô 
Moora v. Bu@rrya . 
. 7 
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ti Séc, 99— 
Ina*4lscability “of, to case of dis- 
bossession occurring before Act 
coming mto  operation—Order 
direcimg plasnt.to be returned— 
Revision—High Court's jurisdiction 
—Civil Procedure Code (V of 
1908), Sec. 115—Provsssons of. 


Plaintiffs alleged that they pur- 
chased a grove on August 19, 1918 
and that about three years prior 
to their suit, during their absence 
from the station, defendants conti- 
nued to misappropriate the fruits 
of the trees till the-date of the 
suit. Plaintiffs, therefore, claimed a 
declaration of the title and Rs.150 
being the value of three years pro- 

-duce of the trees. Of the two de- 

fendants one pleaded that the whole 
village of which the grove was a 
part was waqf property, that he 
“was its mutawalli, that plaintiffs’ 
vendor, A, was a mere tenant and 
he surrendered his “holding and 
that plaintiff’s claim was not cog- 
nizable by the civil court and that 
the suit was time-barred. The 
other defendant pleaded that he was 
merely acting under orders of de- 
fendant No. 1. The munsif held 
that A was a grove-holder and, 
therefore, after the sale of the 
grove, he could not make a valid 
surrender of it to the zemindar and 
that as the suit fell within Sec. 99 
of the Tenancy Act of 1926 it was 
not cognizable by the civil court, 
the plaint should be returned to 
the plaintiffs for presentation to 
the proper court. An appeal filed 
before the District Judge on the 
ground that the causé of action 
occurred before the Tenancy Act 
of 1926 came, into force, was dis- 
missed. Held: 


(1) that the plaintiff’s case could 
not fall within the purview of 
Sec. 99 of the Act of 1926 as that 
section applied only to a disposses- 
sion which took place after Septem- 
ber 7, 1926; . 

(2) that the suit as instituted 
was cognizable’ by the civil court; 
and é 

(3) that it was open to the High 
Court to revise the order of the 
munsif. There is no conflict what- 
soever between-the cases of Jwala 
Prasad v. East India Co., 16 A. L. 
J. R. 533 and Chandra, Lal v. 
Kokamal, 19 A. L, J. R. ®10 and 
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that of Bisheshar Prasad Panday v. 
Raghubir, 24 A. L. J. R. 83. 

The High Court’s revisional power 
is not meant to correct a mere 
error of a question of fact or law 
but 1s confined to the question of 


jurisdiction. 

AspuL Haxm v. MUKARRAM 
ALI 

Sees. 99, 


121 and 230—Jmisdictior—Suit for 
recovery of joint possession and de- 
clararion of title as co-tenant of a 
holding with defendants—Cognssable 
by revenue court alone. 

The plaintiff first instituted a 
suit for declaration of his right 
to a tenancy in the revenue court 
but his plaint was returned for pre- 
sentation to proner court on the 
ground that the revenue court had 
no jurisdiction to enzertain the suit, 
and he subsequently filed the suit 
in the civil court for a declaration 
that he was a co-tenant of a cer- 
tam holding with the defendants 
and that in case of his being found 
to be out of possession he should 
be put in joint possession with the 
defendants. The defendants hav- 
ing raised the objection that the 
civil court had no jurisciction the 
Munsif made a reference to the 
High Court under Sec. 267 of the 
Avra Tenancy Act. 

Held, (1) that the suit was not 
cognisable by the civil zourt and 
that the plaint ought to be returned 
for presentation to the revenue 
court; 

(2) that Secs, 99 and 121 of 
the Agra Tenancy Act were wide 
enough to provide for che reliefs 
claimed by the plaintiffs. The re- 
lief for declaration claumed by the 
plaintiff would fall within the four 
corners of Sec. 121 of the Act 
inasmuch as ghe defendants, al- 
though they had not clarmed to be 
the landholder, certainly claimed to 
be tenants and therefore must be 
deemed to be persons Claiming 
throu&h the landholder; the relief 
for possession fell within the scope 
of Sec. 99 because here again the 
defendagts are pereons “claiming 
through such landholder or persons 
whether as tenant” or otherwise. 

GPer Muneryi, JwWhen a per- 
son is admitted to be a tenant of 
a holding, ıt must be taken that 
he is clauminggthrough the ¢and- 
holder.J] , 
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[Per Banerji, J—For the pur- 
pose of deciding whether a revenue 
court or a civil court has jurisdic- 
tion to try a suit one hag got to 
refer to Sec. 230 of the Agra 
Tenancy Act.] 


SAHDEO v. BUDHAI 


Secs. 99(1) 
(6) and = 230—~Jurisdiction——Suit 
between rival clarmants to a tenancy 
for possession and compensation for 
wrongful dispossesston—-Cognizable 
by revenue court alone, 


Plaintiff sued for possession and 
compensation for wrongful dis- 
possession by defendant who he 
alleged was a trespasser. Defend- 
ant pleaded that he was a tenant 
of a half share in this holding and 
had been in possession as tenant 
paying rental for that half share to 
the zamindar. Held, that the pro- 
visions in Sec. 99(1) (b) clearly 
cover the present case and therefore 
it hes within the jurisdiction of 
the revenue court and under the 
provisions of Sec. 230 the juris- 
diction of the civil court is barred. 


It is sufficient that the written 
statement of the defendant should 
put forward the claim that the 
defendant claims through the land- 
holder. It does not matter whe- 
ther the plaint does mention de- 
fendant as so claiming, or whether 
the plaint alleges that the defend- 
ant 1s a mere trespasser. 


Nanpan Mattan v. MOHAM- 
MAD ALI 


e. 132% 
Suit against tenants for recovery of 
arrears of rent—Rent paid to third 
barty—Defence by tenants—Suit 
dismissed under Cl. (2) of Sec. 270 
—Plamtiff’s appeal decreed—Second 
appeal by tenants—When does not 
Lie—Proprietary title, question of — 
When does not arise. 


In plainuff’s suit against certain 
tenants for recovery of arrears of 
rent under Sec. 132 of the Tenancy 
Act, the defence being under Sec. 
270 that rent was paid to one TS, 
the latter was made party to the 
suit and the trial court, holding 
that the rent haa been paid in 
good faith to TS, dismissed the 
suit under Cl. (2) of® Sec. 270. 
An appeal by Plaintiffs wag decreed 


849 


940 


®y the Collector on the ground that > 
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the payment of rent was against 
past custom. A second appeal hav- 
ing-been filed by. the tenants, held, 
that the Distgict Judge was correct 
in refusing jurisdiction. No ques- 
tion of proprietary title arose as 
the defendants did not claim to be 
proprietors themselves. 

- Kuoorr v. Kistrort Lan 


S00, 159— 
Suit by lambardar for arrears of 
revenne-—-Burden of proof—Whe- 
ther onus on plaintiff to prove 
collection of arrears and payment of 
amount claimed from his pocket. 

Plaintiff and defendant were full 
brothers and members of a joint 
family up to end of 1327F when a 
partition took place by a regis- 
tered deed which provided that the 
parties would pay their revenue 
separately and realize their rents 
from their separate tenants. No 
provision was made for arrears of 
rent due before the „partition. 
Plaintiff, who was the lambardar 
of the mahal in which he and 
his brother were sole co-sharers and 
who continued to be lambardar for 
both of tle parties of the whole 
mahal until 1331F when de- 
fendant was appointed lambardar 


for his patti, paid, during the years- 


in suit 1328, 1329 and 1330F, the 
share of revenue due from defend- 
ant as well as his own share, the 
defendant having neglected to pay 
his own share. e 

In plaintiff’s suit under Sec. 159, 
Act 11 of 1901, brougt subsequent- 
ly, for recovery of those payments, 
held, slat Sec. 159 does not state 
that the arrears of revenue claimed 
should have been paid by the 
lambardar from his pocket. On 
the contrary ıt merely statés that a 
lambardar may sue a co-sharer for 
arrears of revenue payable to Gov- 
ernment through the lambardar by 
such co-sharer. The onus did not 
lie on the plaintiff to prove his 
collection of arrears. 

ISHRI SINGH v. TEJBIR SINGH . 


SCC, 16 
Suit under, relating to grant of 
land revenue—When dées not le— 
Pensions Act (XXHI of 1871), 
Secs. 4, 5 and 6—Provisions of— 
"Pension”-—W hat cannot be describ- 
ed as-—-Suit relating to grant of land 
revenue-—Jurisdiction. 

The suit congemplated ynder Sec. 
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161 of the Agra Tenancy Act is 


one against persons who are pri- 
marily liable for the payment of 
government revenue. 


A grant of land revenue as such” 
cannot be comprised in the term 
“pension”; nor can a grant of Gov- 
ernment revenue or a right to share 
in the Government revenue granted 
in perpetuity by the sovereign 
power be described either as a 
pension or as a political pension. 
Such a,grant may be hereditary 
and its liability to resumption would 
be dependent upon the terms under 
which it was created and upon 
the will of the sovereign power. 
The rule of expediency prohibiting 
the transfer of pensions cannot be 
invoked in the case of an assign- 
ment of Government revenue which 
does not partake the nature of a 
pension, 


In the absence of any restrictions 
or limitations, a right to appro- 
priate the Government revenue 
payable by the zemindars is a pro- 
prietary right and is, as such, herit- 
able and transferable. 


Where a suit relating to a grant 
of land revenue was brought under 
Sec. 161 of the Agra Tenancy Act 
by the assignee of an assignee, for 
maney due from defendants not 
as persons bound to pay revenue 
but as persons who had had, until 
the assignment in favour of plaint- 
iffs, a right to realize revenue, and 
who had continued to realize that 
revenue from the zemindars, not- 
withstanding their having asigned 
their rights to plaintiffs, held (1) 
that the suit should have been dis- 
missed straightway on the ground 
that no cause, of action was shown; 


and e 
(2) that the suit was a bad one 
because under Sec. $ of the 


Pensions Acta suit relating to a 


grant’ of land revenue must bee 
determinedby a revenue court in 
accordance with the rules laid down 
by the chief revenuegauthority and 
no invocation of any such rule was 
made by the plaintiffs, nor did the 
trial court purport, to act under 
any such rule. : 


Buoorar. Rar v. SHIAM SUNDER 
Lau Tats . $. 


724 
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Secs. 163 and 
164—"Shall be di vistble”—Cons- 


truction of the expression. 
See Civil Procedure Code, Or. 1, 


eR 1 ae on 
e Se eee 2 1 67- — 
Applicability of—Zemindar and 


tenant—Declaratory suit for can- 

ecellation of deed of relinquish- 
ment—lJurisdiction—Suit not enter- 
tainable by civil court—Specific 
Relief Act, Sec. 39. 

Where the plaintiffs originally 
sought for a declaration that they 
were the occupancy tenants of a 
holding of which the appellant was 
the zemindar but subsequently they 
withdrew this claim and confined 
their suit to the relief as to the 

. cancellation of a document of 
relinquishment executed in favour 
of the zemindar by a Hindu widow 
who had no concern with the said 
holding, and it~was found by the 
lower courts that the plaintiffs 
were in cultivating possession, held 

a (per SULAIMAN, A. C. J. and 
MUKERJI, J., BENNET, J. dissent- 
ing) that the jurisdiction of the 
Civil Court to grant such a relief 
was barred by Sec. 167 of the 
Tenancy Act. 

[Per Suraman, A. C. J.—The 
true test to apply in such cases 
would be to ask the question 
“whether the dispute, which arises 
“in the present case, is one in res- 
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‘pect of which any suit or applica- -0 


tion could have been brought in the 
revenue Court” and (per- MUKER- 
Ji, J.) in order to find out whether 
the substantial relief asked for is or 
_ is not to be obtained by an applica- 
{ ction or suit in the revenue court, 
`~ we have to look to the object of the 
suit. f 
Per BENNET, J: Every one has a 
right to bring d declaratory suit in 
the civil court in regard to a docu- 
ment under Sec. 39 of the Specific 
Relief Act and the granting of a 
declaration is a matter for the dis- 
cretion of the civil courts.] 
Misrt Lat v. Gort CuaraN ” 
_—_—_— See. 167 
read wit? Sch. IV (6f and-Sec. 146 
—tLandlord and tenant~—Suit for 
recovery of value of crops alleged to 
hav? been misappropriated —W he- 
ther cognizable by civil court— 
Jurisdiction, question of. 
Plaintiff 2, an® defendants 3 “and 


13 
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4 cultivated certain land in 1332F 
under a batai arrangement with 
plaintiff -1 who was a sub-tenant 
holding it from defendant 1 gland- 
lord). Rent having fallen in 
arrears in 1332F, defendant 1 dis- 
trained the Rabi crops on March 19, 
1925 and appointed his servant, de- 
fendant 2, as shehna. In a suit 
filed before the Munsif for recovery 
of a certain amount the plaintiffs 
alleged that on April 7, 1925 crops 
were taken away by - defendants 
first party, who misappropriated the 
same, that sometime afterwards de- 
fendant 1 obtained a decree for 
arrears of rent which plaintiff 1 
had to satisfy to avoid a threatened 
arrest in execution of that decree 
and that plaintiff 1 filed a criminal 
complaint against defendants but 
it was unsuccessful. The defence 
was that the plaintiff 2 and defend- 
ants second party, in collusion with 
plaintiff 1, dishonestly carried away 


crops in spite of distraint, that the - 


suit was cognizable by a revenue 
court only and that it wes time- 
barred. (The suit was ultimately 
thrown out by the lower courts, 
Held, in Second Appeal, that the 
suit as framed was rightly instituted 
in the civil court. 

The Tenancy Agt permits dis- 
traint under the supervision of the 
revenue court, Any irregularity in 
following the -procedure laid down 
by the Act in that behalf and rhe 
injury resulting from such irregn- 
larity may well be left to be dealt 
with by the revenue court; but 
the questions arising in 
based on tort and not excluded 
from the jurisdiction of the civil 
court. 


Jomari Mar v. Batmaxunp . 


sees, 248C), 
253 and 264—-Svii for profits below 
Rs.200—No appeal” to District 
Judge—Second appeal from an order 
of remand, matntainabslity of— 
Revision—High Courts jurisdic- 
tion. 

In a suit filed after the enforce- 
ment of the new Tenancy Act of- 
1926, against the applicant, for 
recovery of a sum below Rs.200, 
plaintiff obtained ,a decree for Rs.33. 
On plaintiff's appeal the District 
Judge set aside the order under 
appeal and remanded the suit for 
aking up of accounts a€cording 
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to his directions. Applicant then 
filed a second appeal but in the 
course of its -hearing he desired 
that his ap@eal be treated as an 
application jin revision. Held, 


that as no second appeal lay from_ 


an order of remand, under Sec. 
248(3) of the Tenancy Act, the 
order of the District Judge was 
not open to revision by the High 
Court. The revisional power that 
has been conferred on the High 
Court by the Tenancy Act is the 
power to be found in Sec. 253 of 
the Act and this Section gives juris- 
diction to the High Court in cases 
decided by a Revenue Court where 
an appeal lies to the District Judge. 


Grwar SINGH v. SHAH Ram 


CHANDER x A 
7 Sec. 271, 
Expl. IL . 
See Appeal x 
Sec. 271, 


Expl. 2—Question of proprietary 
title based on possession of land as 
hhudkashi—Appeal—Jurisdiction. 

Although defendant resisted 
plaintiff’s suit on the ground that 
he was not the sub-tenant of the 
plaintiff, the Assistant Collector 
granted a decree for ejectment to 
the plaintiff on the finding that 
the land in dispute was not the 
khudkasht of the defendant. De- 
fendant thereupon dppealed to the 
Commissioner who returned the ap- 
peal for presentation to the Dis- 
trict Judge on the ground that the 
plea «Msed by the defendant in- 
‘volved a question of proprietary 
title. Held, that, having regard 
to the provisions of Sec. 271, 
Expl. 2 of the Agra Tenancy Act, 
the question involved in the’ case 
was not one of proprietary title and 
the appeal therefore lay to the Com- 
missioner and not to the District 
Judge. 

Ner Ram v. Har Govinp 


Trade-mark—Infringement of 
—Association of a manufacturers 
goods with a certain name—User of 
that name by another. may deceive 
~—Method of assessing damages. 

The plaintiffs’ cloth having be- 
come associated in the market with 
the name of “Latus”, any Lotus de- 
vice on the part of another manf- 
facturer, which, would leat to cloth 
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manufactured -by the latter to be 
palmed off as the cloth of the 
plaintiffs, would amount to an in- 
fringement of the plaintiffs’ trade- 
mark, In such cases there may be 
deception by sound as well as by 
sight. In assessing damages, the 
High Court had assumed a cer- 
tain proportion of the sales affected 
by the defendants to have been due 


to their, wrongful user of the © 


plaintiffs’ trade-mark and the High 
Court had assessed damages at a 
certain percentage of profits on such 
sales. Held, that the mode adopt- 
ed by the High Court was far too 
speculative to form a correct basis 
for assessment of damages. Under 
the circumstances the better method 
was to take into consideration the 
extent by which the plaintiffs’ 
business had declined and attribut- 
ing that decline to’ the infringe- 
ment of the -plaintiffs’ trade-mark 
by the defendants to award damages 
calculated on the profits lost by 


the plaintiffs by ‘the falling off 


in their trade and to award some- 
thing also for any possible expan- 
sion of business. 


Juccr Lau KAMALAPAT oF 
Cawnpork v. THe SwWADESHI 
Murs Company, Loren, oF 
BomBay 

Transfer Application for— 
When does not lie, 

See Criminal Procedure Code, 


Sec. 526 


Transfer of Property. (Vali 
dating) Act 1917 and Act 
XXVII of 1927—Mortgage deed— 
tt Attested”, defimtion of—Deed 
signed by executant in presence of 
only one wifness—Validity of—Se- 
condary evidence of original deed— 
Admissibility of, when justified— 
Contract induced by @hadue in- 
fluence—Presumption, when un- 
justified, 


A (hubæd of B) executed a 
mortgage in favour of “C and Ds 
The latter sold their rights to E. 
The plaintif evetually bought the 
mortgagee rights fog Rs.700 at an 
auction in exécution of a money 
decree against F (minor son of E). 
Subsequently plaintjff’s suit on the 
basis of the mortgage was decreed 
ex parte against A and other de- 
fendants ‘excepting B, e= after 
A’s death, B got the decrte seg aside 
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ting) Act, 1917—(concld.) 


upon proof that A had no notice 
of the suit and denied execution of 
the deed and the passing of consi- 

e deration and further pleaded that 
e the debt was contracted for gam- 
- bling and that there was undue in- 
fluence. As the original deed was 
ein possession of F and he refused to 
give it up although summons were 
served on his guardian to do 0, 
plaintiff was forced to sue on basis 
of a certified copy obtained from 
the registration department. It was 
found that only one attesting wit- 
ness actually saw , the executant 
sign the mortgage while the other 
attesting witnesses signed “on ad- 
mission of the executant”. The 
“trial court having decided in plaint- 
iffs’ favour, B preferred an appeal. 

Held, (1) that the trial court 
was justified in admitting secondary 
evidence of the original deed. 

(2) that execution of the mort- 
gage had been duly proved. The 
tuling in Shamu Patter v. Abdul 
Kadır Ravuthan, 1. L. R. 35 Mad. 
607 and all other rulings to the 
same effect must be treated as ob- 
solete in view of the amendment 
effected by fhe Transfer of Pro- 


perty (Validating) Act 1917, and - 


- the definition of “attested” as con- 
tained in Act XXVII of 1926. 
(3) that as there was nothing to 
show that the original mortgagees 
‘were in a position to dominate the 
will of A, the mere fact that A 
was in urgent need of money was 
insufficient for presuming that the 
contract was induced by undue in- 
fluence. 


“| Durcawatr Kunwar vV. JAGAN- 


NATH Prasad oe 


e ‘Transfer of Property Act (VI 
of 1882)—See 6—Partifion— 
Right to transfer building. 


See Land Revenue Act, Sec. 118 





S Sec.e6 (d) 
and Gleuse (2}—Provisions of— 
Future maintenance allowance— 


Right to recover—Whether alftnable 
Kharch-i-pandan—Nature of allow- 
ance—MoMtgage and ©charge—Dis- 
tinction between, 


The question whether the right 
to recover future maintenance allow- 
ance is alienable or not depends 
not on whether g charge has been 
created for ghe Same but on the 


i091 


1151 


—(éontd.) 

true intention of the parties. If 
the intention” was that the right 
should be restricted in its enj@yment 
to the’ owner personally, it cannot 
be transferred under Sec. 6(d); 
nor can a mere nght to sue for 
the remainder” of allowance that 
may fall due in future be trans- 
ferred under Clause (2) of the 
Transfer of Property Act. 

‘Kharch-i-pandan’ is a personal 


allowance, and, in the absence of *~ 


any clear provision in the deed sign- 
ed by the prospective husband, fix- 
ing the allowance, in favour of his 
wife, that it was alienable, it could 


‘| not be held so on the mere fact 


that the payment was secured by a 
charge on immovable property, 

There is a clear distinction be- 
tween a mortgage and a charge. 
the former being a fransfer of an 
interest in immovable property as a 
security for the loan, whereas the 
latter is nof a transfer, though’ it 
is nonetheless a security for the 
payment of an amount. 


` ALTAF Becam v. BRIJ Narain 


Sec. 8— 
Rule of constiuction—Sale deed— 
Part consideration, left with 
vendee to be spent on charities— 
Vendee legally . entitled to one- 
third share in property sold—Waqf 
by vendee—Sale subsequently de~ 
clared invalid—Effect of. 


A, a Sunni Mohammedan, exe-- 
cuted a sale deed on Aug. 29, 
1912 (ie, three days before his 
death) conveying two villages tae 
his mother, B, in lieu of Rs.2 
lacs of which Rs.10,000 was paid 
and the balance was left with the 
vendee to be spent on charities as 
she determined. A left three 
other heirs: his uncle and two 
widows. On June 23, 1913 B 
executed a waqf dedicating the 
villages, constituting herself mut- 
walli for her life and nominating 
the uncle and the present plaintiff 
successors to the office. There was 
nothing to indicate that the waaf 
was to be of no effect if the sale 
of 1912 failed. . Mutation of names 
followed. A’s other heirs success- 
fully asserted their’ right of inherit- 
ance, repudiating the sale of 1912. 
In a suit by B the High @ourt, on 
Dec. 5, 2917, decided that the sale 
veas invalid and “that the property 
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‘Transfer of property Act-.:s 
—(conid.) a 


was divisible among A’s heirs, the 
share of the mother (B) being one- 
third. B ter executed a sale 
deed of her one-third share in 
favour of the contesting defend- 
ants. On B’s death, in 1921, one 
of the persons appointed mutwalli 
sued, in 1924, the transferees of B 
for a declaration that a third share 
in the villages was subject to de- 
dication and the transferees had no 
mterest in the property. 

Held, by the Full 
(NIAMATULLAH, J. dissenting) that 
the waqf did attach to the 1ļ3rd 
share of B, in the two villages and 
did not fail in its entirety because 
the transaction of sale by A in 
B’s favour, failed, and the circum- 
stances of the case did not disclose 
-any contrary intention within the 
meaning of Sec. 8 of the Transfer 
of Property Act. 


FazaL Anman v. Har Prasad 


ec. 10 
—Absolute restramt on alzenation— 
What constitutes—Tamliknama, 
execution of -—Validity af—Revoca- 
tion of. 


In order to settle a quarrel be- 
tween his‘two wives, defendant ege- 
cuted a tamliknama under which 
he made himself and his wives joint 
owners of 2|3rds of his property on 
condition that “neither he nor his 
wives could transfere the property 
separately unless all combined”. It 
was not specifically stated whether 
the three persons would have a de- 
finite glare in the property nor was 
it, specified who would be the heir 
after the death of one of them. 
Soon afterwards, defendant execut- 
ed a fresh document revoking the 
tamliknama and then transferred 
the 1|3rd share in the property 
which had remained vested in him. 

Held, that ‘the tamliknama was 
a valued document and under it 
i]3rd share in the property was 
conferred on each of the ‘ wives 
which prevented defendant from 
revoking it, but there was no valid 
restraint on his power of alienating 
his own 1|3rd share. Held, fur- 
ther, that the restraint on aliena- 
tion was an absolute restraint with- 
in the meaning of Sec. 10 of the 
'Fransfer of Progerty Act. 

In order to determine wheth 
the restraint if. absolute 8r partial 
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one must gather the intention of 
the transferor from the contents 
of the document. 

GOMTI SINGH v. ANARI Kuan 


Sec. 10— 
Agra Pre-emption Act, Sec. 3. 

See Specific Relief Act Sec. 27, 
Sub-Cl. D 








Sec. 10— 
Martgage deed—Interpretation of— 
Subsequent clause restrarning aliena- 
tion—Effect of. 

Where the first portion of a 

mortgage deed, executed in favour 
of minor children in consideration 
of the mother of these children hav- 
ing given up her rights to claim 
an exproprictary tenancy, read as 
follows: “therefore in considera- 
tion of the relinquishment of their 
exproprietary rights Rs.150 a year 
for maintenance in favour of 
++... Minor sons of ..... 
have been fixed for ever and after 
them to their descendants... .”, 
and then followed a subsequent pro- 
vision: “the minors during their 
minority or after attaining maio- 
rity shall have right to transfer 
this fixed maintenance to me at any 
time but they shall have no right of 
transfer in favour ‘of a stranger”, 
held, (1) that these two clauses 
could be reconciled by supposing 
that it was the intention of the 
grantor that the minors during 
their lifetime should have no right 
to transfer the annuity, but that 
after their lifetime their descend- 
ants should have such a right; (2) 
that the restriction of the grant, 
as madeby the second clause, would 
be construed as a “condition or hmi- 
tation absolutely “restraining the 
transferee from parting with or dis~ 
posing of his interest in the pro- 
perty”, “his interest” mefning in- 
terest conferred by the earlier 
portion of the deed. 

ASGHARI eBrcam v. 
BaKusH - 


MAULA 


eaaa sameananna A 43— 
‘Applicability “of-—Mortgage—Trans- 
fer of equity of gedemption go 
plamtiff--Transferor not shown 
to be owner on the date of sale— 
Subsequent acquisition of interest 
in favour of transferor—Suit for 
redemption—Right to redeem. 

A_ shop ewas mortgaged by two 


@ brothers’ A and B, on D&ember 1, 


1255 o 


S15 
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Transfer of Property Act 
—(contd.) 


1884, to C. B died issueless ánd his 
interest in the mortgage survived to 
A. A died lcaving three sons, D, 
E and F of whom D also died. E 


* and F thereafter divided the family 


l 


property and the equity of redemp- 
tion was assigned to E alone. Each 
of the two brothers executed a deed 
@of relinquishment in favour of the 
other with respect of such proper- 
ties as had been allotted to the 
share of one or the other. On 
August 21, 1903 F transferred the 
equity of redemption to present 
plaintiff by a sale deed which re- 
cited that the shop which was in 
possession of mortgagees, exclusively 
belonged to executant by virtue of 
ancestral right. On November 6, 
1924 plaintiff, relying on the sale 
deed, sued claiming possession from 
the heir of the mortgagee and their 
transferees by redemption of mort- 
gage under which they held. £E 
had not been heard of for a long 
time but there was no suggestion 
in the written statement that plaint- 
if knew that E was alive on the 
date of transfer. The lower courts 
held that plaintif was nor entitled 
to redeem because his transferor had 
not been shown to be the owner of 
property at the date of the sale 
deed. In second appeal, beld, that 
the plainnff was entitled to bring 
into aid the provisions of Sec. 43 
of the Transfer of Property -Act 


‘and that he was the owner of the 


equity of redemption. > 


Sunpar Lar v., GHISSA 


Sec. FI— 
-Construction and interpretation of 
—Improvements effected 1: preperty 
by purchaser for valne—Subsequent 
suit for recovery of mortgage dues 
by prior simpl® mortgagee—Com- 
pensation, payment of, condstion 
precedent to sale of property. 





° 

When a purchaser for value is 
evicted in equity, under a prior 
title, he will be credited with all 
moneys expended by him in neces- 
sary repaits or permafent improve- 
ments except improvements made 
after he has discovered the defect 
of tle and will be febited with 
the rent which he has received. 

Where’ a transferee of immov- 


able property, @vhich had been 
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—(conid.) 


previously mortgaged several times, 
believing honestly, though errone- 
ously, that she was absolutg@y en- 
titled thereto, spent money in re- 
constructing the property pur- 
chased by her and subsequently a 
prior simple mortgagee, who had 
only a right to sell the property 
and was not a person having a better 
title, sued for the recovery of his 
mortgage dues by enforcement of 
his mortgage, eld, that section 51 
of the Transfer of Property Act did 
not in terms apply but the rule 
of equity upon which the section 
was based could be extended to the 
case of the transferee and therefore 
the plaintiff was bound to pay the 
costs of improvements as a condi- 
tion precedent to bring in the mort- 
gage property to sale. 


The Transfer of Property Act is 
not exhaustive and does not ex- 
clude any equitable principle such 
as may regulate the rights and 
liabilities of the parties in a case 
not specifically provided by the 
lesislature, 


In construing Sec. 51 of the Act, 
the High Court should adhere to 
the natural and etymological mean- 
ing which can be assigned to the 


Pace 


words “evicted therefrom by any 


person having a better title”. 
a 
Karyan Das v. Jan Bisi. 


See, FI 
Transfer based on decree of cour 
—Application of Section——Fraudu- 
lent transfer—Principles of Section 


applicable. 


Where a plamtiff bases her title 
to property on a transfer by a de- 
cree of court based on an award, 
such transfer 1s not affected by the 
provisions of Sec. $3 of the Trans- 
fer of Property Act. The prin- 
ciples embodied in that Section are 
in accordance with the general 
principles of justice, equity and 
good conscience and as such should 
be taken as a guide by the courts 
even in cases (such as the present 
one) where its provisions do not 
apply. 


e 
AKRAMUNNISSA t. MUSTAFA- 
BNNIssA, e . kd 


105 


i- 


A. L. J. R. 
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Transfer of ‘Property Act . 

—(contd.) 
See, 53 — 
Waqf of entire property without 
any arrangement for payment of 


debts. ee 
See Mohammedan Law ; 
Sec. 54— 


No registered sale deed “evidencing 
transaction of sale as required by 
law—Effect of, on accrual of right 
~ fo pre-enrpt, 
- See Pre-emption Act, Sec, 25 
$$ Ser, 55 (2) 
—Applicability of—Sale by lease- 
` holder of land in Cantonment area 


1.’° having no right to transfer—Tran- 
~;_sackion vod or lable to be res- 


kagt . * 


- emded—Speesfic Relief Act U of 


1877), Sec. 35 and Contract Act ` 


(IX of 1872), Sec. 56—Vendee's 
rights. 

Without obtaining the sanction 
of the cantonment authorities, de- 
fendant executed a sale deed in 
favour of plaintiff conveying to 
“plaintiff a plot situated in the can- 
tonment in consideration of 
Rs.4,000. An application for sanc- 
tion” for transfer made subsequent- 
ly by- defendant was rejected by 
~ the. authorities on the ground that 


_ -the land belonged to Government. 


~The cantonment registers, which 
~ were kept under statutory provi- 
Sions, showed that the- plot was 
owned by-Government and that de- 
fendant had merely phe interests of 
a lessee inthe plot. In-a suit by 
the vendee brought subsequently for 
recovery of Rs.4,000 on the ground 
that defendant did not deliver 
possession of the plot.to him as he 
had no right to transfer it, held: 
“(1) that as defendant was a mere 
lease~holder and he purported in the 


sale deed to be owner in possession + 


. and to convey title of owner, there 
was misrepresentation; d 
(2) that ‘the suit was governed 
primarily by Sec. 55(2) of the 
Transfer of Property Act; and 
(3) that under Sec. 56 of the 
Contract Act the sale deed was void 


Pace 


460 


389 


but if it was not. void, it conld be- - 


rescinded under “Sec.” 35 of the 


Specific Relief“ Act and plaintif -. 


was entitled to the full amount of 
consideration subject to his aban- 
doning any possession of the plot 
in favour of defendant. - 


J. W. THomas v. HANUMA® :- 


. 112 


PRASAD a] re.’ - 
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Transfer of Property Act 
—(contd.) : 


Se se Gi $5, 
Sub-sec. 2—Sale—Indemnity clause 
-—Implied — covenant-—Pre-emptor’s 
vendees, whether entitled to bene- 
fit of—Limitation Act (XV of 
1877), Article 116—Applicability 
of to suit for” compensation for 
breach of contract in writing re- 
gistered, -~ ` 

By a sale deed executed by HR, 
on February 12, 1912, in favour 
of M and others, HR agreed to in- 
demnify the vendees in case by any 


-| act of himself or by any claim of 


his children or members of his 
family, any defect arose in the 
property. KR successfully sued for 
pre-emption, on September 7, 1912, 
and obtained possession on payment 
of entire consideration on January 
25, 1913. An appeal to the High 
Court was dismissed. On August 6, 
1916 KR and his brothers sold a 
half share of the property pre- 
empted to present plaintiffs. Sub- 
sequently HR’s sons challenged the 
sale by their father and on deposit 
of money as directed by their 
decree got possession on March 12, 
1921. More than three years after- 


wards KR’s brothers and- some of , 


their transferees succeeded in ob- 
taining a decree from the lower 
court against HR for recovery of 
several sums of money. On appeal 
by HR alone, held, (1) that even if 
the vendees of KR and his brothers 
could not succeed on the express 
contract in the sale deed of 1912, 


“they were entitled to succeed on the 


implied covenant which’ runs with 
the land under Sec. 55, Sub-sec. (2) 
of the Transfer of Property Act; 
that so far gs KR’s brothers were 
concerned, the suit was maintainable 
on the indemnity- clause contained 
in the sale deed; ° 
(27 that Article 116 of the Limi- 
tation Act applied and therefore the 
‘suit was within time, 4 i 
The word “contract” used: ine 
Article, 116 ghould include an im- 
plied coritract also. . 
Hanwanr Rare, v. 
St. 56 
Not applicable to “case of auction 
sale, ns 


Crap 


See Limitation Act, 


Sch. M, 
Art. éi s% sá 
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5 sold on October 26, 
~ *Rs.14,950 and the bulk of it was 
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Sore ea N 58— specific person in ‘whose favour. it 
Security bond, terms of —W hen not ‘was made, it equally did not create 
amounting to mortgage deed nor a charge. , e 
charge created—Section 100, Te- ` 
quirements of, not falfilled— Lini- Syed Memor, Au Kuan v. j2 
tation, question of—Contract Açt Cuunnt Lat 9 k 
- (IX of 1872), Section 70—Pro- 2 et n 
visions of—Compensation, question Sub-Cl. (c). > ide 
Of. P ` 2 s 
f See Pre-emption 7 


F having obtained a decree for 
Rs.68,000 against H from ‘the High 
Court in appeal arising out of suit 


No. 37 of 1903, sold it to 'BD’ 


(father of plaintiffs) for Rs.+0,000. 
Prior to this, defendants-appellants, 
in execution of their decree in suit 
No. 20 of 1902 for Rs.11,500 
against F, attached the decree of 
F against H. Under. the- Court's 
, order BD. executed the decree with 
“the result that some’ property was 
1905 for 


purchased by strangers. Onz pro- ' 
perty was purchased by BD after 
which the judgment-debror deposit- 
ed nearly Rs.6,000 in court and 
later paid out of court over 
Rs.54,000. When BD and de- 


_fendants wanted to take out the | 
they were 
On: 


money from court 


ordered to furnish security. 


: filing of a security bond on July 


2 y 


11, 1907 the defendants were al: 
lowed to take-out the whole amount 


a 


, Tealized by sale as well as part of. ~ 


s 


v : < 
r awe 


"ee 


the amounts deposited. The appeal 


of H was eventually remanded by: 


the Privy Council to the High 
Court who ultimately ~-dismissed 
the “suit, thereby reveising. the” 
decree. Subsequently as a result. 
of, H’s -application .for restitution 
o£ propérties, BD ‘and his sone had 
to miake. complete restitution to H 
by’ ‘paying all sums taken. cat of 
court. h 


„tuted the present ‘suit .claiming to 


‘enforce ‘the charge, created by -the- 


security bond as against the. de- 
fendanws: ~ It was found that- “the 
` bond mentioned, no person to whom- 
security was given”. But` “they 
undertook to ~be ligble , to 
“court for the’ refund’ or return of” 


+ 7 \ 0 `~ the amount which they were going 


to take out of court”. s 

Held, that the ‘security bond did 
not amount to a mortgage deed. 

If the document was not a mort- 
gage for want ofany mention of a 


oe Boe 


` 


The present plaintiffs insti- , 


the ` 


Ser. 3g, 
Sub-Cl, (c)—Documént described 
as sale deed containing condition 
of re-transfer.-. 


See Pre-emption $ 
—_—_—_— SO. 65 a) 
—Mortgage—Equity of redemp- 


tion subsequently sold to defend- 


` 


anës mother—Mortgagor’s right to ., 


mortgage—When defendants *es- 
topped from denying. 


The implied contract that the 
mortgagor has a right to sell the 
property that he, mortgages is one 


j 


that arises at the moment of the. ~ 


execution of the mortgage. 


A -successor-in-interest of 
mortgagor cannot deny that the 
estate. which he mortgaged was 


vested i in him.~ 


the “>. 


* AcHHAIBAR SINGH v. "RAJMATI : 


SE 
—Decree' for sole-=When 
be passéd. 


See: Bundelkhand Land an 
Act (Local, IF of 1903) 


Sees. 67 
and~68—Mortgagor’s fatlure-to de- 
liver, possession—Mortgagee’s suit to 
recover morigage- money—Entitled 
fo a decree Sor. sale., 


67 (a) 
‘cannot 


“If ünde a` mortgage which’ is a 
combination of a simple and usu- 
iructuary mortgage, the mortgagor 
does. not deliver possession, it is 
operi to the mortgagee to sue for 


- lis mortgage money under Section 
. 68 of the Transfer of; Property 


Act, and in ‘such a case a- decree 
for sale can, be made in his favour 
under Section 67 of ‘the Act. 
KE - ae p 
: : ie 
-LaL NarsincH Partag BAHA- 
DUR <SIN@H v. MOHAMMAD Ros 
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— Se, 4 x Held, that the only right obtain- 

: Mortgage—Subrogation—Subsequent ed by appellant was a right to the 
“mortgagee advancing money for - | security furnished by the mortgage 
discharge of@..first morigage—- of 1895, that he could’ not insist 
Priority over intermediate mortgagee on. being. paid and that he must 
to the extent of the money advatic- allow the property to be sold sub- 
ed by him. ject to the mortgage of 1895. 

A subseqient mortgagee’ who ad- + Sarju Kumar Muxkeryr v. 
vances. money towards the dis- Dwarka Prasan š 499 @ 
charge of a-first- mortgagè ‘on a ‘pro-' ; ` ec. 82— 
perty is entitled to priority over an Rateable contribution, charge on 
intermediate’ mortgagee’ to the ex- mortgaged property—Not enforcible 
tent to which the money advanced against person. 
~. by him went towards discharging’ * 
the first mortgage. , See Civil Procedure Code, Sec.11 1162 

Sec. 122 

‘Ram Sanur v. Ram RicnirAr 750 —Gift dee d. $ 

ee E gies 
Prior mortgage—Satisfaction of, by See Coil Procedure Code, Or. 22, 
subsequent mortgagee—Effect of— R. 9 pte _ «492 
No right accrues beyond that given ean ae 123. 
by mortgage itself. ` —Registration of document of 

On February 20, 1918 one IH + transfer. X 

- „executed a mortgage for Rs.2,300 See Agra Pre-emption Act (XI - 
in favour of DP (respondent). On of 1922}, Sec. 4, Sub-Clause (1) 430 
Deo 18, 1920 porlan. D “. Jyansinission of decréc— 
tained a mortgage by conditiona . z ' 
«sale from [Hin respect of properties See Civil Procedure Code, Or. 21, 
including the share in dispute in R. 50, Sub-Clause (3) 553 
village- P which had~ already been - Trespasser— 

5 mortgaged in- 1895. There ‘were < - See Buildings y 707 
| five’ other mortrages over the pro- ` “+ Trust' and gift—Distinctton be- 
perties mortgaged “ appellant. ` tween. 
~ After satisfying the, ‘decree obtained _ See Gift 406 
on the third mortgage by one ‘ Usurious Loans Act (X of 
MK, appellant succeeded to her 1918), Sec. 3(2) (¢)—Excessive 
rights" which” accrued to hèr under interest—Absence of evidence usii- 
the deed of 1900. MK had, before. fyimg—High rate of interest— 
her suit, paid off the first mortgage ` Effect of. - 

,, of 1895. In a suit by appellant on’ High rate of interest 1s not neces- 
foot of his mortgage, to which-DP `_ sanly to pe 'regarded as excessive 
was mide a party, the court gave or substantially unfair. It is open 
DP an opportunity to redeem the to ‘the creditor to adduce evi- 
mortgages of 1895 and 1896 .and dence of circumstances tending. to 
added that “if, he faled to-do. so, 7 show that theeprevailing rate of ın- | 
he should be” debarred from all - terest in the locality from where the 
tights - to- redeem those mortgages Parties come # the same or nearly 
and plaintiff's right to foreclose his | the-same as has been-dgreéd to in 
mortgage would céme into play, but the particular case, or that, under’ 
it could not affect the mortgage’ of the circumstances in which the loan 
DP of 1918 which would remain n was advancedy the ‘ high rate of © 
enforceable’ subject to the'‘shields of ` '™ | interest was justified in view of the e z 
the mortgages of 1895 and 1896." `> | risk to..which the -creditor was 
In the present suit by DP on foot ~ exposed, makiĝg the transaction a 
of the mortgage of. 1918, appellant substantially fair one, 
contended that’? ‘DP could: : not .%. Abnorimally high rate of interest 
sell the property subject .to-his ~ -`| agreed to be™paid makes it per- 
prior charge but must pay appellant: ~ .| missible to the court to ‘infer that 
the full amount due on the’mort- ` ec “| the transaction was substantially ° 
gage of 1895, before ‘the share in. a| unfair, 7 - 

P was sold. aats pi oo Basu Rayı v. JOSRAJ Swor 1174 
177. i = @ os . 
è ° 


~ 


+. 


does not amount to. 
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Voluntary liquidator—Power Waat—(concld.) 
of enforcing a call by sust. acquire any fight, in the aa 
See Companies Acs, ‘Secs. 207 property. The trial- court found. 
and 215 $ . 103 | that the plaintiffs had no cause of. “9. 
we oe z action to maintain the suit and that ps 
. Wagering contract the adoption of the defendent was 
See Contract Act, Sec. 30° . 262 | in every way: valid and in accord- . 


oS ae 


: 


See Minor : . 1140 
Waqt— i ' 
See Mohammedan Law 460 & 517 


Dedication to idol— 
Provisions governing succession of 
trustees—Adoption by widow of de- 
ceased trustee under a will—Valsdi- 
ty of —Sust by reversioners for dec- 
laration~-Maintainabilsty of —W hen 
does not lie. S 
“During MS’ minority, his father 
KL and uncle PL executed a waqf 
deed dedicating property to an idol 
in a temple. The deed provided 
that a trustee could appoint his 
successor in his life-time, that a 
trustee who had no natural born son 
could adopt a boy in his life-time 
before attaining the age of 25, that, 
according to specified directions, a 
will could be made authorizing the ~, 
widow of a trustee to adopt a boy, 
that the executants could modify or 
alter the terms of the deed from 
time to time and that, if in future 


“no mutwalli were alive, then the 


l. 


proper authority could appoint as 

mutwalli a person `from the 

family of the executants. After at- 

taining majority MS ratified this en- 

dowment and agreed to abide by 

its conditions and he continued to 

be the trustee till his death. MS 

had no* child nor did he appoint. 
anyone from ' among the des- 

cendants of his ancestors ¿as his 

successor, but, eventually, by. a will, 

he appointed .his wife as hisẹfuture 
successor authðrizing her to adopt 

any boy from members of his 

brotherhood. After MS’ death his - 
widow managed the trust sRooperty 

and ajso adopted her sister’s grand- 

son as no other suitable boy was 

available. e 


> In a suit filed by,gcertain persons 


claiming themselves to be rever- 
sioners of MS the reliefs claimed 
were for a declaratjon that the 
adoption by the widow wassinvalid 
and that the adopted son had there- 
by acquired no right, nor gould 


` 
e ~ 


ance with the directions contained 
in the deed of waqf. It further . 
found that even if these conditions 
were broken, the widow had by ad- 
verse possession acquired the rights 
of trusteeship and was in a posi- 
tion to create a new line of suc-. 
Cession. i 


Held: 


(1) That the position of the 
widow cannot be' considered to have. 
been adverse to any person entitled 
as of right to succeed to the office 
and that even if she had perfected 
her right as a trustee by adverse 
possession, she could only acquire 
the rights of a full-fledged trustee - 
and no more. 


(2) That having regard to the 
provisions of the deed of waqf the 
position of the plaintiffs was by no + 
means similar to that of reversioners, , 
as no actual devolution of shebait- + 
ship was to take place on any heir- 
at-law, and they could not be 


said even to have a spes successionis *~-" 


as they could not claim to succeed 
to any right inherent in themselves 


and their selection was only a'matter e 


of choice and selection by proper- 
authority—such choice being not . 
confined to reversiofiers alone.. 

The plaintiffs had, therefore, no . 
legal character , to maintain the 
suit for the declaration prayed for. 


(3) That the adoption by tht 
widow was made under an autho- 
rity conferred on her by her hus- 
band which was in no way, limited 
and was perfectly valid. 


San DuaraM NARAIN v.~ Gur 
SARAN . 
Whipping Act av of 1909), 
Secs. 4 and ~5—Proper interpreta- 
tion of —Juvenile offender—Con- _ 
viction under Section 376 of Penal 
Code—Appellate’ Court—Power of. 


Upon a proper interpretation .of 
sections 4 and 5 of the Whipping 
Act a sentence of imprisonment 
can be.inflicted as well as whipping 
in the case of a juvenile offender 
convicted of rape under gection 376 
of the ePenal Code. 

. e 
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Whipping Act—(concld.) 
The word “court”. in section 5 
of “the Act includes an appellate 


court which can pass a sentence of 
imprisonment along with whipping. 


Kinc-Emrefor v. MorHa 


Will—Bequest in favour of sons 
—Direction for accumulation for 
21 years—Defeasance clause—Mean- 
ing of. 


` After giving directions for ‘the 
sale, conversion and investment of 
his real personal estate and consti- 
tuting thereout a residuary trust 


~ fund, the testator provided for the 


application of a portion of the in- 
come of the trust fund and then 
directed that the residue of the 


, income‘of the trust fund should be 


“A 


>, accumulated and added to the cor- 


| pus and, after certain other direc- 


_ttons, the will proceeded, “I direct 
my trustee on the expiration of 


; twenty-one years after the date of 
` my death to divide my trust funds 
sinto five shares and to pay one of 

*. such’ shares to my wife and such 


share will be held to vest in her 
at ithe date of my death and to 
pay one other of such shares to 
each of my sons (naming them) 
and” in the event of any such son 
of mine dying before the expiration 
of such period of twenty-one years 
leaying child or children him sur- 
-viving, such child or children and 
Jf more than one, equally between 
‘them, shall take the Share to which 
such son of mine would have been 
entitled if he had survived such 
period of twenty-one years and in 


_ defaude of issue of any son, the 
+ share of such son shall be payable 


to the surviving sons equally be- 
tween them subject to such provi- 
sion as my trustees shall think fit in 
their absolute discretion to make for 
the surviving widow of any son”. 
Held, that- the widow’s interest in 
her one-fifth share, though post- 
poned in possession, was immediately 
vested and was indefeasible. But 
the- similarly postponed interest of 
each of the sons was also immediate- 
ly, though not indefeasibly, vested 
and was lable to be divested and 
“given over should he die before the 
expiration of the term of 21 years 
from the testator’s’ death in the 
manner provided for in the will; 
Held, further, that in the event: of 
one son dying, leaving children and 
. . 
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Will—(concld.) 


another without children before the 
expiration of 21 years, thé share of 
one who died without leaving child- 
ren passed to his surviving brothers 
and his nephews did not take any 
interest therein. 

K. T. GanapaTHy PILLAY v. 
ALAMALOO 


Bequest “to certain per- 
sons one after the other—Right of 
subsequent legatee—Bequest to un- 
born persons—Contingent interest 
becoming vested. 


See Hindu Law 


— Execution of—Burden 
of proof—Duty of propounders to 
remove suspicion. 

It is the duty of the propounders 
of a will to remove any suspicions 
of the court which may be aroused 
by the circumstances attending the 
execution of a will. This principle 
is not confined to the case in which 
a will is prepared by’ or on the ins- 
tructions of a person taking large 
benefits under it; but wherever a 
will is prepared under circumstances 
which raise well-grounded suspicion 
that it does not express the mind 
of the testator, the court ought not 
to pronounce in favour of it unless 
that suspicion is removed by the 
‘propounders of the will and it is 
proved affirmatively that the testa- 
tor knew and approved of the con- 
tents of the document, and it js only 
where this is done that the onus is 
thrown on those who oppose the 
will, to prove fraud -or undue in- 
fluence, or whatever else they rely 
on to displace the case „made for 
proving the will. 

Where it was proved that a con- 
fidential manager of the testator had 
taken a very active part in the pre- 
paration of the will which provid- 


‘ed, inter alia, that the said manager 


should be the manager fog life at a 
stated salary of certain property en- 
dowed by the testator for charitable 


‘| purposes, beld, that the said ma- 


nager did take a benefit under the 
will and onus was upon him to prové 
affirmatively ethat the testator knew 
and approved of the contents of the 
clause appointing him a manager for 
life. It is not necessary that such 
benefit must be a pecuniary benefit, 
a legacy, for instasce, more or less 
af a substantial nature. 

/ SaraT Kumari Bist v. SAKHI 
CHAND ° 
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UNITED PROVINCES TOWN AREAS (AMENDMENT) ACT 7 


the limits laid down in the first proviso above, is in the 
opinion ©f the district magistrate necessary to advance; the 
standard of administration of the. town area, the district 
magistrate may, after recording his reasons in writing, refer 
the matter back to the panchayat for its reconsideration. In 
case ghe panchayat after further reconsideration disagrees 
with the opinion of the district magistrate it shall state its 
reasons for disagreement. Thereupon the district magistrate | 
may, if he so wishes, refer the whole case to the local 
Government whose orders on the matters shall be final”. 


15. In Sub-section (1) of Section 18 of the said Act, the 
Amendment of Séction 18 words “other than the town magistrate” 
of U. P. Act I of 1914 shall be omitted. 


16. In Sections 23 and 39(2) (k) of the said Act, for the 


Amendment of Sections 23 words “town magistrate’ the word 


sad E Pow of U. P. panchayat” shall be substituted. 


17. In Seion 24 of the said Act, for the words “town 


Amendment of Section 24 magistrate? the word “chairman” shall be 
of U. P. Act If of 1914 substituted. 


18. In Section 25 of the said Act the following words 
Amendment of Section 25 shall be added:— 
of U. r Act I of,1914 
“or for the improvement of the roads or for the conservancy 
of the town”, 


19. For Section 26 of the said Act the following section 


Substitution of new sec-. shall be substituted, namely:— 
tion for Section 26 of U. P. i í 
Act I of 1914 


“The, panchayat may by general or special order in writing 


`` provide and if so advised by the district magistrate shall provide 


for all or any of the following matters | within the town area, 
namely :— 


(a) ‘the regulation of offensive alisi or trades; 

(b) the disposal of corpses by byrning or burial; 

(c) the repair or removal of dangerous or ruinous 
buildings; s 

(d ) the prohibition of the storage of more than a fixed 
quantity of petroleum in any building; 


(e) the regulation or prohibition of any descriptidn of 
traffic; 
and with the previous sanction of the distrfct magistrate— 
(f) the regulation of slaughter houses; 
-(g) the. prohibition for reasons of public health of the 
use of °any place for the sale of meat in default of 
v z ® e 


8 


UNITED PROVINCES TOWN AREAS (AMENDMENT) ACT 


a licence granted by the panchayat or otherwise than in 


“accordance with the conditions of the licence;* 


(4) the fixing of the conditions subject to which, the 
circumstances in which and the areas of localities in respect 
of which, licences for the sale of meat may be granted 
refused, suspended or withdrawn. - 


20. For Section 27 of the said Act the following section 


Substitution of new section Shall be substituted, namely:— 


efor Section 27 of U. P. 


Act IL of 1914 


“27. The panchayat by general or special order in writing 


may provide, and if so advised by the district medical officer of 
health shall provide as advised, for all or any of the tolom 
matters within the town area:— ‘ 


(a) the protection from pollution, and periodical exa- 
mination of all sources of water used for drinking ‘purposes; 


(b) the prohibition of the removal or use for drinking 
putposes of any water from any stream, well, tank or other 
source where such removal or use causes, or is likely to cause, 
disease or injury to health, and the prevention of such removal 
or use by the ñlling in of any well, tank or other receptacle 
or by any other method that may be considered advisable; 


(c) the prohibition of the deposit or storage of manure, 
refuse or other offensive matter in a manner prejudicial to 
the public health, comfort or convenience; 


(d) the excavation of earth and the filling up of all 
excavations and depressions injurious to health or_ offensive 


- to the neighbourhood; 


(e) the removal of noxious vegetation; ence 


(f) the disposal or destruction of materials likely to 
convey infection; * 


(g) the registration of births and deaths; 


(b) the condemnation and destruction’ of food which 
is unfit for human consumption; 


G) the prohibition for reasons of public health of the 
use of any place for the sale of fish, fruit, vegetables or 
sweetmeats in default of a licence granted by the panchayat 
or otherwise than in accordance with the conditions of the 
licence; . 


e (j) the xing of the conditions subject to which and 
the circumstances in which and the areas of localities in 
respect of which licences for the sale of fish, fruit, vegetables 


or sweetmeats may be granted, refused, suspepded. or with- 
drawn; . $ 
. $ e ave 


UNITED PROVINCES TOWN AREAS (AMENDMENT) ACT 2 


(k), any other measures which nay be necessary gene- 
rally for the conservancy .of the town” 
21. In Section 28 of the said Act baisia the word and 
Pe Re Poe figure “Section 26” and the word “shall” 
of U. P. Act @l of 1914 the following words and figure be inserted 
“or Section 27”. 


22. For Section 29 of the said Act the following shall be ` 


Substitution of new sec- Substituted, namely: — 
tion for Section 29 of U. P. ` 
Act II of 1914 F 
~ “29. (1) An order of the panchayat under Sections 26 and 
27 shall be final when not appealed against, and shall not be called 
in question in any court., 


(2) An appeal shall lie to the district magistrate against any 
order passed by a panchayat under Sections 26 and 27. 


(3) Every appeal under this section shall be instituted within 
thirty days from the date when the order appealed against was 
published or was notified to the person concerned. 


(4) The decision of the district magistrate in appeal shall 
be final and shall not be called in question in any court”. 


23. The proviso to Section 33 of the said Act shall be 


Repeal of the proviso to omitted. 
Section 33 of U. P. Act I 
of 1914 


24. (1) In Clause (d) of Sub-section (2) of Section 39 
of the said Act, the words “As to the 
term of office of any or all of the mem- 
bers of any panchayat, and” shall be 
. omitted. 
(2) Clause (e) of Sub-section (2) of Section 39 shall be 
omitted. 


Amendment of Section 39 
of U. P. Act If of 1914 


GOVERNMENT OF INDIA ACT 
WORKMEN’S COMPENSATION 


° (AMENDMENT) ACT f 

l (No. V oF 1929)* ° 
[Received the assent of the Governor-General on March 29, 
1929 ] - 


An Act further to`amend the Workmen’s Compensation 
Act, 1923, for certain purposes. 


Wuereas it is expedient futher to amend the Workmen’s 
Compensation Act, 1923 for certain purposes hereinafter appear- 
ing; it is hereby enacted as follows:— 


1. This Act may be called the Workmen’s Compensation 
Short title - (Amendment) Act, 1929. 


2. In the proviso to Sub-section (1) of Section 3 of the 
Workmen’s Compensation Act, 1923 
r Aenima si Section 3 (hereinafter referred to as the said Act, 
the word “or” at the end of Clause (b) 

and the whole of Clause’ (c) shall be omitted. 


3. (1) Section 5 of the said Act shall be re- -numbered as 
f Sub-section (1) of Section 5, and in that 
a bmendment of Section 5, Sub-section as so re-numbered, in the 
Explanation for the words “this section” 
the words “this Sub-section” shall be substituted. 


(2) To the same section as so re-numbered the following 
_ Sub-section: shall be added, namely:— 


“(2) The provisions of Sub-section (1), other than 
the proviso, shall apply to the calculation of wages for the 
“ purposes of Clause (7) of Sub-section (1) of Section 2 and, 

of Sub-section (3) of that section”. 


4. In Section 8 of the said Act,—- ° 
Amendment of Section 8, i 
Act VIII of 1923 * 


(a) for Sub-sections (1) to (3) the following Sub-sections 
shall be substituted, namely :— 
*(1) No payment of compensation in respect of a work- 
man whose i injury has resulted in death, and no payment of a 
lump sum as compensation to a woman or a person under - 
a legal disability,. shall be. made otherwis® than by deposit 
“with the’ Commissioner and no such payment made directly 
by an employer’ shall be deemed to be aspayment of som- 
“+ perisatjon: ro noo ia 
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WORKMEN'S COMPENSATION (AMENDMENT) ACT 


Provided that, in the case of a deceased workmag,— 


(a) an employer may make to any dependant or other 
person, by whom the funeral expenses are to be or have been 
incurred, an advance not exceeding fifty rupees for the 
purpose of defraying the same in whole or in part, gnd may 
make other advances to dependants on account of compensa- 
tion, not exceeding however an aggregate of one hundred 
rupees in the case of any one dependant; 


(b) the amount of any advance made in accordance 
with the provisions of Clause(¢) to'defray funeral expenses 
may be deducted by the employer from the lump sum to 
be deposited with the Commissioner, and the amount of any 
other advance so made to a dependant, or so much thereof 
as does not exceed the compensation apportioned to him, 
shall be deducted by the Commissioner from such com- 
pensation and be repaid to the employey — 


(2) Any other sum amounting to not less than ten 
rupees which is payable as compensation: may be deposited 
with the Commissioner on behalf of the person sprite 
thereto. 


(3) The receipt e the Cemmissioner shall be a sufficient 
o in respect of any compensation deposited, with 
(b) in Sub-section (4), after the words “under Sub- 
section (1)” the words “as` compensation in respect of a 
deceased workman” shall be inserted and after the words 
“fifty rupees” the following words shall be inserted, namely: — 
“or so much of that cost or of fifty rupees, whichereri is less, 
as has not already been advanced by the empldyer on account 
of such expenses”; 
(c) for Sub-section (5) the following Sub- sections 
shall be substituted, namely: — 


(5) Compensation deposited in respect of a deceased ' 
workman shall, subject ‘to any deduction made under Sub- 
section (4) be apportioned among the dependants of the 
deceased workman or any of them in such proportion as the 
Commissioner thinks fit, or may, in the discretion of the 
Commissioner, be,allotted to any one dependant. 


* (6) Where any compensation deposited with the Com- 
missioner is payable to any person, the Commissioner shall, 
if ghe persan to whom the compensation is payable is not a 
woman or a person under a legal disability, and may in other 
cases, pay the money to the person entitled thereto. 


(7) Where any lump sum deposited with‘ the Com- 
missioner is payable to a woman dr a person unger a legal 
. « . 


WORKMEN'S COMPENSATION (AMENDMENT) ACT 3 


disability, such sum may be‘ invested, applied or otherwise 
dealt With for the benefit of the woman or of such person 
during his disability, in such manner as the Commissioner may 
direct; and where a half morthly payment is payable to any 
person under a legal disability, the Commissioner may, of 
hiseown motion or on an application made to him in this 
behalf, order that the payment be made during the dis- 
ability to any dependant of the workman or to any other ° 
person whom the Commissioner thinks best fitted to provide 
for the welfare of the workman”; and ° 


(d) Sub-section (6) shall be re-numbered as Sub-sec- 
tion (8) and after that Sub-section the following Sub-section 
shall be added, namely:— 


(9) Where the Commissioner varies any order under 
Sub-section (8) by reason of the fact that payment of 
compensation to any person has been obtained by fraud, 
impersonation or other improper means, any amount so paid 
to or on behalf of such person may be recovered in the 
manner hereinafter provided in Section 31”. 


5. To Section 23 of the said Act after the words “material 


Amendment of Section 23, Objects?” rhe following words shall be 
Act VIII of 1923 added, namely: nE 


“and the Commissioner shall be deemed to be a Civil Court 
for all the purposes of Section 195 and of Chapter XXXV 
of the Code of Criminal Procedure, 1898”. 
6. In Sub-section (1) of Section 28 of the said Act:— 
Amendment of Section 28, 
Act VIII of 1923 

(a) „for the words “to a person under a legal disability” 
the words “to a woman or a person under a legal disability” 
shall be substituted; 


. (b) Clause (b) of the proviso shall be omitted; and 
(c) in Clause (d), for the words “to a person under? 
any legal disability” the words “to a woman or a person, 
under a legal disability” shall be stibstituted. 
7. In Schedule II to the said Act, è 
Amendment of Sche- 
dule II, Act VIII of 1923 
(1) for Clause (v) the following clause shall be sub- 
stituted, namely:— : 
“(v) employed for the purpose bf loading, unloading, , 
fuelling, constructing, repairing, demolishing, cleaning or 
painting any ship of which he is not the master or a member 


of the crew; or” 2 e 


e (2) in Clause (vii); for the word “cable” the words 
Si z e g 6 
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“line or cable or post or standard for the same” shall be 
inserted; and ° 
(3) after Clause (ix) the following clauses shall be 
_ added, namely:— 
ee or ’ + 
(x) employed upon a railway as defined in CMuse (4Y 
of Section 3, and Sub-section (1) of Section 148, of the 

Indian Railways Act, 1890, by a person fulfilling a contract 

with the railway administration; or 

(xi) employed as an inspector, mail guard, sorter or 
van peon in the Railway Mail Service; or 

(xii) emplcyed, in connection with operations for 
winning natural petroleum or natural gas, as a rig-builder, 
driller, driller’s helper, oil-well puller, or in bailing or clean- 
ing oil-wells or putting in and taking out casings or drill 
pipes in oil-wells; or 

(xiii) employed in any occupation involving blasting 
operations”. 

8. In Schedule IV to the said Act, for the Pare and letters 
Amendment of Sche- “Clause (a): or Clause (b)” the word 
dule IV, Act VIH of 1923 and figure “Sub-section (1)” shall be 
substituted. ‘ 


GOVERNMENT OF INDIA ACT 
CHILD MARRIAGE RESTRAINT ACT - 
(No. XIX or 1929)* l 
[Received the assent of the Governor-General on ‘Ogeaber 1, 1929] 
An Act to restrain the solemnisation of child marriages 


WHEREAS it is expedient to restrain the solemnisation of 
child marriages; it is hereby enacted as follows:— 


1. (1) This Act may be called the Child apenas Restraint 
Short title, extent and Act, dis : 


commencement 


(2) It extends to ths yole of British India, including 
British Baluchistan and the Sonthal Parganas. 


(3) It shall come into force on April 1, 1930. 
2. In this Act, unless there is anything repugnant in the 
Definitions subject or context,— 


(a) “child” means a person who, if a male, i is under eighteen 
years of age, and if a famale, is under fourteen years 
of age; 

(b) “child marriage” means a marriage to which either.of 
the contracting parties is a child; 


(c) “contracting party” to a marriage means either of the 
parties whose marriage is thereby solemnised; and 


(d) “minor” means a person of either sex who is under 
- eighteen years of age. 


3, Whoever, being a male above eighteen years of age and 

SO een Men E ‘below twenty-one, contracts a child 
below twenty-one years of marriage shall be punishable with fine 
age marrying a child which may extend to one thousand rupees. 


4. Whoever, being a male above twenty- one years of age, 
Punishment for male adult COtracts a child marriage shall*be punish- 
above twenty-one years of able with simple imprisonment which may 
age marrying a child. extend to one montk,, or with fine which 
may extend to.one thousand rupees, or with both. : 


$. Whoever performs, conducts or directs any child mar- 
_viage shall be punishable with simple 
imprisonment which’ may extend to one 
month, or with fine which may extend 
to one thousand rupees, or with both, unless he proves that he 


Punishment for solemnising 
a child marriage 
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2 CHILD MARRIAGE RESTRAINT ACT 


had reason to believe that the marriage was’ not a ehild marriage. 


6: (1) Where a minor contracts a child méarriage, any 

person having charge of the minor, 

Punishment for parent or whether a parent or guardian or in any 
guardian concerned:in a child E g 

marriage other capacity, lawful or unlewful, who 

does any act to promote the marriage or 

permits it to be solemnised, or negligently fails to prevent ‘it 

from being: solemnised, shall be punishable with simple imprison- 

ment which may extend to one month, or with fine which may 

extend to one thousand rupees, or with both: 


Provided that no woman shall be punishable with imprison- 


ment, i 


` 


(2) For thë] “purposes of this section it shall be presumed, 
unless and until the contrary is proved, that, where a minor has’ 
contracted :a child marriage, the person having charge of such 
minor has negligently failed to prevent the marriage from being 
solemnised. . 


(7) Notwithstanding re contained in Section 25 of 

ee eae the General Clauses Act, 1897, or Sec- 

awarded for offences under tion 64 of the Indian Penal Code, a Court 

Section 3- - sentencing an offender under Section 3 

shall “not be competent to direct that, in 

default of payment of the fine imposed, he shall undergo any term 
of imprisonment. ; 


(8)° Notwithstanding anything-contained-in Section.190 of 
the Code of Criminal Procedure, 1898, 
‘no Court other than that of a’ Presidency 
Magistrate or a District Magistrate shall take cognizance of, or 


Jurisdiction under this Act 


_ try, x ‘offence under this Act. 


9.. No Court shall take cognizance of any offence under this 

Mode of taking cognizance Act save upon complaint made within: 

of offences e -one year of- the solemnisation of the 

marriage-in respect gf-which the offence is alleged to have been 
committed? 


10.. The Court taking cognizance of an offence under this 

a -_ © Act shall, unless it dismisses the complaint 

Preliminary aguna Po under Section 203 of the Code of Crimi- 

~ nal Procedure, 1898, either itself make an 

inquisy under section 202 of that Code, or direct a Magistrate of 
the first class subordinate to it make such inquiry. 


e 11. (1) Æt any time after examining the complainant and 
‘Power to take security before issuing process for qompelling the 


from, complainant e attendance-of the accused, the Court shall, 
e e 


- 
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except for reasons to be recorded in writing, require the com- 
plainant to execute a bond, with or without sureties, for a sum 
not exceeding one hundred rupees, as security for the payment 
of any compensation which the complainant may be ‘directed to 
pay under pection 250 of the Code of Criminal Procedure, 1898; 
and, if such security is not furnished within such reasonable time 
as the Court may fix, the complaint shall be dismissed. 


(2) A bond taken under this section shall be deemed 
to be a bond taken under the Code of Criminal Procedure, 1898, © 
and Chapter XLII of that Code shall apply accordingly. 


GOVERNMENT OF INDIA ACT 
GUARDIANS AND WARDS (AMENDMENT) ACT 


7 (No. XVII oF 1929)* 
[Received the assent of the Governor-General on October 1, 1929] ° 


An Act further to amend the Guardians and ` 
Wards Act, 1890, for a certain purpose 


WHEREAS it is expedient further to amend the Guardians 
and Wards Act, 1890, for the purpose hereinafter appearing; 
it is hereby enacted as follows:— 


1. This Act may be called the Guardians and Wards 
Short title (Amendment) Act, 1929. 


2. After Section 34 of the Guardians and Wards Act, 1890 

Insertion of new Section (hereinafter referred to as the said Act) 

34A in Act VII of 1890 the following section shall be inserted, 
namely :— 

“34A. When accounts are exhibited by a guardian of the 
property of a ward in pursuance of the 
requisition made under Clause (c) of 
Section 34 or otherwise the Court may 
appoint a person to audit the accounts, and may direct that 
remuneration for the work be paid out of the income of the 
property”. 

3. In Sub-section (1) of Section 50 of the said Act, after 

Amendment of Section 50, Clause (f) the following clause shall be 
Act VIII of 1890 inserted, namely: — 


“(ff) as to the audit of accounts under Section 34A the 
class of persons who should be appointed to audit 
accounts, and the scales of remuneration to be 
granted to them;”. 


Power to award remunera- 
tion for auditing accounts. 


e 
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è GOVERNMENT OF INDIA ACT” 
INDIAN SUCCESSION (AMENDMENT) ACT 
; (No. XVIII oF 1929)*  : 
[Received the assent of the Governor-General on October 1, 1929] 


An Act further to amend the Indian: Succession 
Act, 1925, for certain purposes 


Wuereas it is expedient further to amend the Indian 
Succession Act, 1925, for the purposes hereinafter appearing; 
it is hereby enacted as follows:— 

1. This Act may be called the Indian Succession (Amend- 

Short title ment) Act, 1929. 

2. After Clause (b) of Section 2 of the Indian Succession 
Act, 1925 (hereinafter referred to as the 
said Act), the following clause shall be 
insefted, namely:— 

“(bb) ‘District Judge’ means the Judge of a principal Civil 

Court of original Jurisdiction;”. 
3. (1) Sub-section (1) of Section 57 of the said Act shall 
oer rina z renumbered as Section $7, and aie 
mendment of Section 57, Clause (b) and before the proviso the 
sare nia ate word ne and the following clause 
shall be added, namely:— 
“(c) to all wills and codicils made by any Hindu, Buddhist, 
Sikh, or Jaina on or after the first day of January, 
1927, to which those provisions are not applied by 
Clauses (a) and (b);”. 
(2) Sub-section (2) of Section 57 of the said Act shall 
be omitted. . 

‘4, In Sub-section (2) of Section 213 of the said Act, for 
-the word “class?” the word “classes” and 
for the words and figures “Sub-section 

(1) of Section 57” the words, letters and? 
figures * ‘clauses (4) and (b) of Section 57” shall be substituted. 

$. The enactments specified in the Schedule are hereby’ 

Repeals repealed. . 


THE SCHEDULE 
ENACTMENTS REPEĄLED - 


Amendment of Section 2, 
act XXXIX of 1925 


Amendment of Section 213, 
Act XXXIX of 1925 





(See Section 5) ° 
r A A e, e A ee 
Year _ No. Short title 
; POS = 
1926 x XXXVII The Indian Succession 
(Amendment) Act 1926 
1928 a : XXI Tite Indian Succæsion 
è (Second Amendment) 
2 Act, 1928 
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` GOVERNMENT OF INDIA ACT = 
TRADE DISPUTES ACT 
(No. VII oF 1929)* 


[Received the assent of the Governor- General on April 12, 
1929] 


An Act to make provision for the investigation and settle-” 
ment of trade disputes, and for certain other purposes. 


WHEREAS it is expedient to make provision for the investi- 
gation and settlement of trade disputes,’ and for certain other 
purposes hereinafter appearing: It is hereby enacted as follows:— 


1. (1) This Act may be called the Trade Disputes Act, 


Short title, extent, com- 1929. 
mencement and duration 


(2) It extends to the whole of British India, including British 
Baluchistan and the Sonthal Parganas. ` 


(3) It shall come into force on such date as the Governor- 
General in Council may, by notification in the Gazette of India, 
appoint. ` 

(4) It shall remain in force for a period of five years only. 

- 2. In this Act, unless there is anything repugnant in the 
Interpretations subject or context,— - 
(4) “Board” means a Board of Conciliation constituted 

under this Act; , 


(6) “Court” means a Court of Inquiry constituted 
under-this Act; 


(c) “employer”, in the case of any industry, business 
ec undertaking carried on by any department of the Gov- 
ernment, means the authority prescribed in this behalf or, 
where no authority is prescribed, the head of the department; 


(d) a person shall be deemed to be “independent” for 
the -purpose of his appointment as thé chairmam or other 
member of a Court or a Board if he is unconnected with the 
dispute with reference to which the Court or the Board is 
appointed and with any trade or industry directly affegted 
by the dispute; 

(e) “lock-out” means the closing of a place of employ- 

‘ment, or the suspension of work, or the “refusal By an 
employer to continue to, employ any number of persons 
employed by him, where ‘such closing, suspehsion or refustl 





aaa 
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occurs in consequence of a dispute and is intgnded for the 
purpose of compelling those persons, or of aiding another 
employer in compelling persons employed by him, to accept 
terms or conditions of or affecting employment; 

(f) “prescribed” means prescribed by rules made under 
this Act; 


(g) “public utility service’ means— 


(i) any railway service which the Governor-General in 
Council may, by notification in the Gazette of India declare 
to be a public utility service for the purposes of this Act; or 


or 


(ii) any postal, telegraph or telephone service; or 


: (ii) any industry, business or undertaking which 
supplies light or water to the public; or 


(iv) any system of public conservancy or sanitation; 


(4) “railway company” means a railway company as 
defined in Section 3 of the Indian Railways Act, 1890; 


(i) “strike?” means a cessation of work by a body of 
persons employed in any trade or industry acting in com- 
bination,-or a concerted refusal, or a refusal under a com- 
mon understanding, of any number of persons who are or 
have been so employed to continue to work or to accept 
employment; 

(j) “trade dispute’ means any dispute or difference 
between employers and workmen, or between workmen and 
workmen which is connected with the employment or non- 
employment or the terms of the employment, or with the 
conditions of labour, of any person; and 


(k) “workman” means any person employed in any 
trade or industry to do any skilled or unskilled manual or 
clerical work for hire or reward, but does not include any 
person employed in the naval, military or air service of the 
Crown or in the Royal Indian Marine Service. 


Reference of Disputes to Courts and Boards 
3. If any trade dispute exists or is apprehended between an 


Reference of disputes to employer and any of his workmen, the 
Courts or Boards e Local Government or, where the employer 
is the head of a department under the control of the Governor- 
General in Council pr is a railway company, the Governor- 
General in Council may, by order in writing,— 


(a) refer any matters appearing to be connected with 
or relevant to the dispute to a Court of Inquiry to be 
appointed by the Local Government or the Governor- 
General in Council, as the case may be; or> ® 
2 e 
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(bÊ refer the dispute to a Board of Conciliation to be 
appointed by the Local Government or the Governor-General 
in Council, as the case may be, for promoting a settlement 


~ thereof: x 


Provéded that, where both parties to the are apply, 
eayhether separately or conjointly, for a referénce'to a Court, or ° 
“where both parties apply, whether separately or conjointly, for a 
reference to a Board, and the authority having the power to 
appoint is satisfied that the persons applying represent the majority 
of each party, a Court or a Board as the case may be, shall be 

appointed accordingly. 


Courts of Inquiry 


4. (1) A Court shall consist of an independent chairman 
and such other independent persons as 
the appointing authority thinks fit, or 
may, if such authority thinks fit, consist of one independent 
person. i 


Constitution of Courts 


(2) A Court, having the prescribed quorum, may act not- 
withstanding any vacancy in the number of its members other 
than the chairman. 


5. (1) A Court shall, either in public or in private, at its 
discretion inquire into the matters referred 
to it and report thereon to the authority 
by which the Court was appointed. 


(2) A Court may, if it thinks fit, make interim reports. 
Boards of Conciliation 


_ 6. (1) A Board shall consist of a chairman and two or 
four other members, as the appointing 
authority thinks fit, or may, if such 
authority thinks fit, consist of one independent person. 


(2) Where the Board consists of more than one person, 
the chairman shall be an independent person and the other mem- 
bers shall be either independent persons or persons appointed in 
equal numbers to represent the parties.to the disputg, all persons 
appointed to represent any party shall be appointed on the recom- 
.mendation of that party: 


Provided that, if any party fails to make the necessary 
recommendation within the prescribed „time, the appointing 
authority shall select and appoint such persons as it thinks fit to 
represent that party. * 


Duties of Courts ` 


Constitution of Boards 


(3) A Board, having the prescribed quorum, may act not- 
‘withstanding any vacancy in the number of its members other 
than the chairman: 

Provided that, where a Board includes an equal number of 


* 
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persons representing the parties to the dispute and the services of 
any such person cease to be available before the Board has complet- 
ed its work, the authority appointing the Board shall appoint, in 
the manner specified in Sub-section (2), another person to take 
his place, and the proceedings shall be continued before ehe Board 
so reconstituted. 


we 
7. (1) Where a dispute has been referred to a Board under 
: this Act, it shall be the duty of the Board 
to endeavour to bring about a settlement 
of the same, and for this purpose the Board shall, in such manner 
as it thinks ft and without delay, investigate the dispute and all 
matters affecting the merits thereof and the right settlement 
thereof, and in so doing may do all such things as it thinks fit for 
the purpose of inducing the parties to come to a fair and amicable 
settlement of the dispute, and may adjourn the proceedings for 
any period sufficient in its opinion to allow the parties to agree 
upon terms of settlement. 


(2) If a settlement of a dispute is arrived at by the parties 
thereto after it has been referred to a Board and during the course 
of the investigation thereof, a memorandum of the settlement 
shall be drawn up by the Board and signed by the parties, and the 
Board shall send a report of the settlement, together with the 
memorandum, to the authority by which the Board was appointed. 


e Duties of Boards 


(3) If no such settlement is arrived at during the course of 
the investigation, the Board shall as soon as possible after the close 
thereof, send a full report regarding the dispute to the authority 
by which the Board was appointed setting forth the proceedings 
and steps taken by the Board for the purpose of ascertaining the 
facts and circumstances relating to the dispute and of bringing 
about a settlement thereof, together with a full statement of such 
facts and circumstances and its findings thereon and the reqgm- 
mendation of the Board for the determination of the dispute. 


(4) The recommendation of the Board shall deal with each 
item of the dispute, and shall state in plain language what in the 
opinion of the Board vught and ought not to be done by the 
respective parties concerned. 


o General 


§. No order of the Governor-General in Council or of a 

* Local Government appointing any person 
as a member of a Court or a Board shall be 
called in question in any manner. 


Finality of orders con 
stituting a Court or Board 


°9. (1) Coutts and Boards shall, subjéct to the provisions 
of this Act, follow such pfocedure as 
may be pregcribed. . ° 


Procedure and powers 
$ e 
* e 
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(2) -C8urts and Boards shall have the same powers as are 
vested in Courts under the Code of Civil Procedure, 1908, when 
trying a a suit in respect of the following matters:— 


` (a) enforcing the attendance of any person and exa- 


‘minfng him on oath;° 


-~ (b) compėlling the production of documents and 
material objects; and 


(c) issuing commissions Tor the « examination of wim 
nesses; 
and, shall have such further powers as may be prescribed; and 
every inquiry or investigation by a Court or Board shall be 
deemed to be a judicial proceeding within the meaning of Sec- 
tions 193 and 228 of the Indian Penal Code. 


10. (1) If the services of the chairman or of any other 
independent member of a Court or Board 
cease to be available at any time for the 
purposes of the Court or Board, the appointing authority shall 
in the case of a chairman, and may in the case of any other mem- 
ber appoint another independent person to fill the vacancy, and 
the proceedings shall be continued before the Court or Board 
so reconstituted. 


Filling of vacancies 


(2) Where the Court or Board consists of one person only 
and his services cease to- be available as aforesaid, the appointing 
authority shall appoint another independent person in his place, 
and the proceedings -shall be oaunded before the person so 
appointed. 


11. The report of a Court or Board shall be in writing and 
shall be signed by .all the members of 
the Court or Board: 


Provided that nothing in- this. section shall be deemed to 
prevent any member of a Court or Board from recording a minute 
of dissent from a report or from any recommendation made 
therein, 7 ` ° 


Form of report 


12. (1) The final and any interime report of a Court or 
Board, together with any minute of dis- - 
sent recorded therewith. shall, as soon as 
possible after its receipt by the authority 
by which the Court or Board was appointed, be publishéd by 
that authority in such manner as it thinks? fit. 


Publication of results or 
inquiry 


(2) The said authority may publish or cause to be ptiblished 
from time to time, in such manner as such authority thinks fit, 
any information obtained, or conclusions arrived’ at, by the Court 
or Board as ehe result or in the course of its winy or investiga- 
tion. : 

i 2; . . e . 
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13. (1) Notwithstanding anything contained if Section 12, 
i f there shall not be included in any report 
arses aaa be kept or publication made or authorised by a 
- Court or Board or the authority appoint- 
ing a Court or Board any information obtained by the Court or 
‘Board in the course of its inquiry or investigation as to any Trade 
° Union or as to any individual business (whether carried on by a 
person, firm or company) which is not available otherwise than 
through evidence given before the Court or Board, except with 
the consent in writing of the Secretary of the Trade Union or of 
the person, firm or company in question; nor shall any individual 
member of the Court or Board or any person concerned in the 
proceedings before it disclose any such information without such 
consent. 


(2) If any member of a Court or Board or any person 
present at or concerned in the proceedings before a Court or 
Board discloses any information in contravention of the provisions 
of Sub-section (1), he shall on complaint made by or under the 
authority of the Trade Union or individual business affected, be 
punishable with fine which may extend to one thousand rupees: 

Provided that nothing in this Sub-section shall apply to the 
disclosure of any such information for the purposes of a prosecu- 
tion under-Section 193 of the Indian Penal Code. 


14. Subject to such conditions and restrictions as may be 
ps prescribed, any party to a dispute under 
Representation of parties © inquiry or investigation by a Court or 
Board shall be entitled to be represented 
before the Court or Board by a legal parctitioner. 
Special provision regarding Public Utility Services 
15. (1) Any person who, being employed in a public 
utility service, goes on strike in breach 
of contract without having given his 
employer, within one month before so 
è striking not less than fourteen days’ previous notice in writing of 
his intention to go on strike or, having given such notice, goes on 
strike before the expiry thereof, shall be punishable with im- 
prisonment which may extend to one month, or with fine. which 
may extend to fifty rwpees, or with both. 

(2) Any employer carrying on any public utility service 
who locks out his workmen in brezch of contract without having 
given them, withjn one month before such lock-out, not less than 
fourteen days’ notice in writing of his intention to lock them 

e out, or, having given such notice, locks them out before the expiry 
thereof, shall be liable to imprisonment which may extend to one 
month, or to a fine which may extend „tò one thougand rupees, 


or with both, š . 2 


@ Sudden strikes and lock- 


outs in utility services 
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(3) Where the employer committing an: offence under Sub-_ 
‘section (2) is a corporation, company or other association of 
persons any secretary, director or other officer or person concerned 
with the management thereof shall be punishable as therein pro- 
vided unless he proves that the offence’ was committed without 
his knowledge or without his consent. 


~~ (4) No Court shall take cognisance of any offence under 
this section or of the abetment of -any such offence save on com- 
plaint made by, or under authority from, the Goversior-General 
in Council or the local Government. 


(5) No Court inferior to that of a Presidency Magistrate or 
a Magistrate of the first class shall try any offence under this 
section.  - - 


Special provision for Ilegal Strikes and Lock-outs 


16. (1) A strike or a lock-out shall be illegal which— 
Illegal strikes and lock- 
outs R AA S e ` 
(a) has.any object other than the furtherance of a 
trade dispute within the trade or industry in which the 
strikers or employers locking out are engaged; and 


(b) is designed or calculated to inflict severe, general 
and prolonged hardship upon the community and thereby 
to compel the Government to take- or abstain from taking 

‘any particular course of action. 


(2) It shall be illegal to commence or continue, or to apply 
any sums in direct furtherance or support of aay such illegal 
strike or lock-out. 


(3) For the purposes of this section— 


(4) a trade dispute shall not be deemed to be within 
e 2 trade or industry unless it is a dispute between employers 
and workmen, or between workmen and workmen, in thate 
trade or industry, which is connected with the employment 
or non-employment or the terms ef the employment, ore 
with the conditions of labour, of persóns in os trade or 
industry; 


(b) without prejudice to -the generality of the expres- 
sion “trade or industry” workmen shall be deemed to be with- 
in the same trade or industry if their wages or conditions of 
employment are determined in accordance with agreements 
made with the same employer or group ofeemployers. 


(4) A strike or'-a lock-out shall riot be deemed to be cal- 
culated to compel the Government unless such*compulsion ntight 
reasonably *be expected gs a consequence thereof. 
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. 17. (1) If any person declares, instigates, incites others to 
take part in, or otherwise act#in further- 
“AS ance of, a strike or lock-out which is 
illegal under the provisions of Section 16, he shall be punishable 
with simple imprisonment which may extend to three months, 
or with fine which may extend to two hundred rupeeseor with 
both: 


Provided that no person shall be deemed to have committed 
an offence under this section by reason only of his having ceased 
work or refused to continue to work or to accept employment. 


(2) No Court shall take cognisance of any offence under 
this section save on complaint made by or under authority from, 
the Governor-General in Council or the Local Government. 


(3) No Court inferior to that of a Presidency Magistrate 
or a Magistrate of the first class shall try any offence under this 
section. 


18. (1) No person refusing to take part, or to continue 
i to take parz, in any strike or lock-out 
Protection of persons with- which is illegal under the provisions of 
holding from illegal strike or 
locket Section 16 shall, by reasons of such 
03 refusal or by reason of any action taken 
by him under this section, be subject to expulsion from any trade 
union or society, or to any fine-or penalty, or to deprivation of 
any right or benefit to which he or his legal representatives would 
otherwise be entitled, or be liable to be placed in any respect, 
either directly or indirectly, under any disability or at any dis- 
advantage as compared with other members of the union or 
society, anything to the contrary in the rules of a trade union or 
society notwithstanding. . 


_ Penalty 


e 


(2) Nothing in the rules of a trade union or society requir- 
ing the settlement of disputes in any manner shall apply to any 
proceeding for enforcing any right or exemption secured by this 
Section, and in any such proceeding the Civil Court may, in lieu 
of ordering a person who has been expelled from membership of 
"2 trade union or society “to be restored to membership, order that 
he be paid out of the funds of the trade union or society such 
sum by way of compensation or damages as that Court thinks just. 


Rules, 


°. 

19% (1) The Governor-General in Council in respect of 
ee EE industries, businesses and undertakings 
. carried on by him or under his authority, 
or by a rkilway company, and the Local Governments in respect 
e of other businesses, industries, or undertakings within their res- 
pective provinces, ‘may make rules for the purpose of giving 

effect to the provisions of this Act. 7 

e 


U. P. GOVERNMENT ACT 
U.eP. MUNICIPALITIES (AMENDMENT) ACT 
~ (No. IV oF 1929)* 
[Received the assent of the Governor-General on August 27, 1929] 
e 


An Act to amend the United Provinces 
Municipalities Act, II of 1916 
WHEREAS it is expedient to invest municipal boards with 
full powers to prevent the pollution of rivers within municipal 
limits; it is hereby enacted as follows:— 
1. This Act may be called the United Provinces Muni- 
cipalities (Amendment) Act, 1929. 
2. In Section 286 after the word “any” omit ahs word 
“other”, and after the words “any public places” insert the words 
“or rivers”. i 


e 
—.— 
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U. P. GOVERNMENT ACT 
U. P. a TLLAGE SANITATION (AMENDMENT) ACT 
(No. V oF 1929) * ' $ 
[Received the assent of the Governor-General on August 27, 1929] 


An Act to amend the United Provinces e 
È Village Sanitation Act, II of 1892 
WHEREAS it is expedient and desirable to leave the adminis- 
tration of certain matters of sanitation in the United Provinces 
in the hands of the district boards; it is hereby enacted as 
follows:— : 
1. (1) This Act may be called the United Provinces Village 
Sanitation (Amendment) Act, 1929. 
(2) In this Act the expression “the Act” shall mean 
the United Provinces Village Sanitation Act, 1892. 
2. (1) In Section 2 of the Act Clause 6 shall be repealed 
and the following clause shall be substituted namely:— 
(6) “Director of Public Health” includes an Assistant 
Director of Public Health”. 
(2) After clause 7 of Section 2 of the Act the following 
clause shall be added, namely:— 
(8) “District board? means the board as defined in 
Section 3 of the United Provinces District Boards 
Act, 1922”. 
3. (1) In Section 4 of the Act the following words, 
namely :— 
which contains not less than 2,000 inhabitants, or in such , 
other villages as the local Government may from time to 


ee 


time by general or special order dirgct” é 
and the following words, namely— 
“and general sanitary condition” . 


and the whole of Clauses 3 and 4 shall be repealed. 
(2) In Section 5 of the Act Cleuses 3 and 4 shall be 
repealed and the following proviso shall be added after Clause 2, 
namely:— . , 
“Provided that before the Collector exereises any.of the 
powers conferred upon him by this section he shall advise 
the district board of the nature of thg action which; he 
considers necessary and the time within which in his opi- 
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nion such action shall be taken and he shall not exercise” 
the powers conferred upon him by this sectfn until and 
unless the board has in his opinion failed to take such ac- 
tion within such time”. 

(3) In Section 9 of the Act the proviso shall be 
repealed. e 
y (4) In Section 11 of the Act the words “or that a new" 


* well be constructed” shall be repealed. 


(5) In Section 13 of the Act Clause 2 shall be repealed. 
(6) Section 14 and 15 of the Act shall be repealed. 
(7) In Section 17 of the Act, for the words “the Sanitary 
Commissioner” the words “the Director of | Public Health” 
shall be substituted. 
(8) In Sub-section (1) of Section 20 of the Act, 
Clause (b) shall be repealed, and the letter (a) and the word 
“and” at the end of clause (a) shall be omitted. 


U. P. GOVERNMENT ACT 
THE PARGANA OF KASWAR RAJA (AMENDMENT) ACT 
2 (No. VI oF 1929)* 
Received the assent of the Governor-General on August 27, 1929] 


WHEREAS it is expedient to amend the pargana of Kaswag 
Raja Act, 1915, so as to bring certain of its provisions into con- 
formity with the Agra Tenancy Act, 1926; it is hereby saactee 
as follows:— 


1. This Act may be called the pargana Kaswar Raja 
(Amendment) Act, 1929. 

2. Sub-section (2) of Section 4 of the pargana of Kaswar 
Raja Act, 1915, is hereby repealed and the following sub-section 
shall be substituted therefor, namely: — 

“ “Sir? means— i 

(a) Land recorded as sir in the record-of-rights and con- 
tinuously so recorded in the annual registers (unless 
the record in such registers is proved incorrect) or 
which but for error or omission would have been so 

. continuously recorded; 

(b) land which was recorded as the khudkasht of the land- 
lord or under-proprietor in both the agricultural 
years commencing on July 1, 1925 and July 1, 1926; 
(c) land which has been continuously cultivated by the 
landlord or under-proprietor himself with his own 
‘stock or by his servants or by hired labour for a 
period of ten years commencing at any time after 
June 30, 1927, and has on the application of the land- 
lord or under-proprietor, as the case may be, been , 
` declared and demarcated as the applicant’s sir by the 
Collector: 

- Provided, first, that the area of sir which may be acquired 
by a landlord or under-proprietor under Sub-clause (c), when 
added to the area which is already the sir of the landlord or under- 
proprietor under Sub-clauses (4) and (b) ghall not exceed in the 


aggregate the following scale:— ° 
Is the’ cultivated area in the mahal Fefty per cent of such 
owned by the landlord of such area or _area., 


held by the under-proprietor not more’ 


- than thirty acres. ¥ i 
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If such area is more than thirty As above oa thirty acres 
but not more than six hundred acres. and fifteen per cent 
: on the balance. 


If such area is more than six As aboveon sig hundred 


„hundred acres. acres and ten per cent 
° on the balance. #™ 


Where the under-proprietors in a mahal do not own specific 
areas in severalty, the cultivated area owned by each under-pro- 
prietor in the mahal shall, for purposes of the sale, be deemed to 
be such portion of the total cultivated area of the mahal as is 
proportionate to the extent of his proprietary right in the mahal : 


Provided, secondly, that a landlord or under-proprietor who 
exchanges sir for tenants’ or other land, whether voluntarily or 
under the order of a court, shall acquire the same right in the 
land which he receives as he had in the land which he gives in 
exchange. 


‘Sir right’ means the sum of all the special rights conferred 
on sir-holders by this Act and by the United Provinces Land 
Revenue Act, 1901, and includes the right to exclusive possession 
of the sir against co-sharers of the sir-holder in the proprietary 
or under-proprietary right, subject to a liability to count for 
profit”. 


3. Section 5 of the said Act, is hereby repealed, and the 
following section shall be substituted therefor namely,— 


“Subject to the provisions of this Act, every under-pro- 
prietor shall have the same rights with „respect to his 
under-proprietary rights as a landlord with respect to his 
proprietary rights under Section 14 of the Agra Tenancy 

~ Act, 1926”. s 


4. In Sections 6 and 7 of the said Act for the figures 
e 1901” the figures “1926” shall be substituted. 


§. Section 8 of the said Act is hereby repealed. x 


6. In Section 14 of the said Act for the figures “X” and 
“4901” the figures “XJ” and “1926” shall be substituted. 


7, In Section 16%of the said Act for the words, letter and 

figures “‘clause (a) of Section 57 of the Agra Tenancy Act, 1901” 

. shall be substituted the words and figures “Section 79 of the 
Agra Tenancy Act, 1926”. 


S, 


U. P. GOVERNMENT AcT 


BUNDELKHAND ALIENATION OF LAND 
(AMENDMENT) ACT 


(No. VII oF 1929)* 
[Received the assent of the Governor-General on August 27, 19294 


An Act, further to amend the Bundelkhand 
Alienation of Land Act, II of 1903 


WuHertas it is expedient further to amend the Bundelkhand 
Alienation of Land Act, II of 1903, in order to provide a legal 
remedy for the member of an agricultural tribe in whose favour 
a simple mortgage has been executed by another member of 
such a tribe when the latter defaults in payment; and whereas 
the previous sanction of the Governor-General has been obtained 
under Sub-section (3) of Section 80-A of the Government of 
India Act to the passing of this Act; it is hereby enacted as 
follows:— 

1. This Act may be called the Bundelkhand Alienation of 

Short title Land (Amendment) Act, 1929. 
2. To Sub-section (1) of Section 16 of the Bundelkhand 
Amendment of Section 16 Alienation of Land Act, 1903, the follow- 


(1) of the Bundelkhand . : 
Alienation of Land Act, 1903 18 Proviso shall be added, namely— 


"~ 


Provided that if a member of an agricultural tribe has mort- 
gaged or mortgages his land to a member of the same 
agricultural tribe or to a member of an agricultural tribe 
who resides in the district in which the said land is situated, 

e and the mortgagee has obtained or obtains a decree for 
sale, the decree may be executed by sale of the said land 
to a member of the agricultural tribe to which the mort- 
gagor belongs or to a member an agricultural tribe who 
resides in the district in which thé said land is situated, 
but not otherwise. 








*Published in the Government Gazette, dated Allghabad, September 14, 1929 
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e IMPERIAL ACTS 
=n TRANSFER OF PROPERTY (AMENDMENT) ACT ° 
(No. XX oF 1929)* 
[Received the assent of the Governor-General on October 1, 1929.4 
An Act further to amend the Transfer of 
Property Act, 1882 for certain purposes 
WHEREAS it is expedient further to amend the Transfer of 
Property Act, 1882, for the purposes hereinafter appearing; It 
is hereby enacted as follows:— 


1. (1) This Act may be called the Transfer of Property 


Short title and commence- (Amendment) Act, 1929. 
ment, 


(2) It shall come into force on the first day of 
April, 1930. 
2. In Section 1 of the Transfer of Property Act, 1882 
Amendment of Section 1, (hereinafter referred to as the said Act), 
Act IV of 1882 for the figures “1877” the figures “1908” 
shall be substituted. 


3. In Section 2 of the said Act, the word “Hindu” and 
Amendment of Section 2, the words “or Buddhist” shall be omitted. 
Act IV of 1882 
4. In Section 3 of the said Act, for the last paragraph 
Amendment of Sestion 3, containing the definition of “notice” the 
Act IV of 1882 following shall be substituted, namely:— 
“a person is said to have notice’ of a fact when he actually 
e knows that fact, or when, but for wilful abstention from 
an inquiry or search which he ought to have made, or ° 
` gross negligence, he would have known it. 


Explanation I—Where any transaction relating to immov- 
able property is required by law to be and has been, effected by 
a registered instrument, any person acquiring such property or 
any part of, or share or interest in, such property shall be deemed 
to have notice of such instrument as frorfi the date of registra- 
tion or, if the instrument has been registered under Sub-section 
(2) of Section 30 of the Indian Registration Act, 1908, from the . 
earliest date on which a memorandum thereof Has been filed by 
any Sub-Registrar under Section 66 of that Act: 





Provided that— ° . 
*Published in GovernmenteGazette, dated Allahabad, October 26, 1929 
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(1) the instrument has been registered and ite registration 
completed in the manner prescribed by the Indian 
Registration Act, 1908, and the rules made thereunder, 


(2) the instrument has been duly entered or filed, as the 
case may be, in books kept under Section Sa of that 
` Act, and 


(3) the particulars regarding the transaction to which the 
instrument relates have been correctly entered in the 
indexes kept under Section 55 of that Act. - 


- Explanation I].—Any person acquiring any immovable pro- 
perty or any share or interest in any such property shall be deemed 
to have notice of the title, if any, of any person who is for the 
time being in actual possession thereof. 


Explanation II]—A person shall be deemed to have had 
notice of any fact if his agent acquires notice thereof whilst acting 
on his behalf in the course of business to which that fact is 
material. 


Provided that, if the agent fraudulently conceals the fact, 
the principal shall not be charged with notice thereof as against 
any person who was a party to or otherwise cognizant of the 
fraud”. 


5. In Section 4 of the said Act, for the figures 1877” the 
Amendment of Section 4, figures “1908” shall be substituted. 
Act IV of 1882 
6. In Section 5 of the said Act, after the words “or to 
; himself” the words “or to himself”? shall 
Pears Section 5, be inserted; and to the same section the 
following paragraph shall be added, 


namely:— 

“In this Section “living -person” includes a company or 
association or body of individuals, whether incorporated or ‘hot, 
but nothing herein contained shall affect any law for the time 
being in force relating to transfer of property to or by companies, 
associations or bodies of individuals”. 


7. In Section 6 of the said Act, after clause (d) the follow- 
Amendment of Section 6, ing clause shall be inserted, namely:— 
Act IV of 1882 
~ ¥(dd) A right to * future maintenance, in whatsoever manner 
arising, secured or determined, cannot be transferred”. 


‘8. ° For the second paragraph of Section 11 of the said Act 
beginning with the words “Nothing in this 
section” and ending with the words “in 

Pee manner” the following shall b 


substituted, namely:— ° 
. e° e * 


Amendment of Section 11, 
Act*IV of 1882 


` 
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“Where any such direction has been made in respect of one 
piece of immovable propérty for the purpose of securing 
the beneficial enjoyment of another piece of such property, 
nothing in this section shall be deemed to affect any right 
which the transferor may have to enforce such direction 
or any remedy which he may have in respect of a breach, 

N thereof”. 

9. In Section 15 of the said Act, for the words “as regards 
Amendment of Section 15, the whole class” the following words shall 
Act IV of 1882 be substituted, namely:— 


“in regard to those persons only and not in regard to the 
whole class”. 


10. For Sections 16, 17, and 18 of the said Act the following 
Substitution of new sec- sections shall be substituted, namely:— 


tions for Sections 16, 17 and 
18, Act IV of 1882 


“16. Where, by reason of any of the rules contained in 
Sections 13 and-14, an interest created for 
the bénefit of a person or of a class of 
persons fails in regard to such person or 
the whole of such class, any interest created in the same transaction 
and intended to take effect after or upon failure of such prior 
oe also fails. 

° (1) Where the terms of a transfer of property direct 
that the income arising from the pro- 
perty shall be accumulated either wholly 
or in part during a period longer than— 


(a) the life of the transfer, or 


(b)* a period of eighteen years from the date of the 
transfer, 

such direction shall, save, as hereinafter provided, 

be void to the extent to which the period during, 
which the accumulation is directed exceeds the 
longer of the aforesaid periods, and at the end, 
of such last-mentioned period the property and” 
the income thereof shall be disposed of as if 
the period during which the accumulation has 
been directed to be made had elapsed. 


at 


Transfer to take effect on 
failure of prior interest 


Direction for accumulation 


(2) This section shall not affect any direction for 
accumulation for the purpose of — 


(i) the payment of the debts of the transferor or any 
- other person taking any interest under the 


: transfer, or ° 
«ii) the provision of portions for children or remoter 
A issue of thes transferor or of any other person 


`% 


# 
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taking any interest under the transfer, or 
(iii) the preservation or maintenance of the property 
* transferred; 
and such direction may be made sdcondivialy: 


18. The restrictions in Sections 14, 16 and 17 shall hot apply 


° in the case of a transfer of property foy -= 


eee of sane EnS for the benefit of the public in the advance- 
ment of religion, knowledge, commerce, 
"Health, safety or any other object beneficial to mankind”. 
Amendment of Section 39, 11. In Section 39 of the said, — 
Act IV of 1882 
(a) the words “with the intention of defeating suck right” 
shall be omitted, and for the words “of such intention” 
the word “thereof” shall be substituted; and 


(b) the Illustration shall be omitted. i 
(12. In Section 40 of the said Act, for the words “of the 
latter property or to compel its enjoyment 
in a particular manner”, the words “in a 
particular manner of the latter property” 


Amendment of Section’40, 
Act IV of 1882 
shall be substituted. 


13. In Section 43 of the said Act, after the word “person” 
Amendment of Section 43, the words “fraudulently or” shall be 


Act IV of 1882 inserted. 3 
Amendment of Section 52, 14. (1) In Section 52 of the said 
Act IV of 1882 Act,— ; 


(a) for the words “active prosecution” the word 
“pendency” shall be substituted; 


33 


(b) for the words “a contentious” the word “any 
shall be substituted; and . 


` (c) after the words “suit or proceeding”, where they 
occur for the first time, the words “which is not 
collusiye and” shall be inserted. : 


(2) To the sgme section the following Explanation shall 
e be added, namely:— 


Explanation.—For the purposes of this section, the pendency of 
a suit or proceeding shall be deemed to commence from the date 
of the*presentation of the plaint or the institution of the proceed- 
ing in a Court of confpetent jurisdiction, and to continue until 
* the suit pr proceeding has been disposed of by a final decree or 
order and complete satisfaction or discharge of such decree or 


e order has been obtained, or has become unobtainable by reason of 


the * expiration of any period of limitation prescribed for the 
execution thereof by any law for the time being i in force” . 
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15. Fer Section 53 of the said Act the following section 
Substitution of new sec- Shall be substituted, namely :— 
tion for Section 53, Act IV 
of 1882 
“53. (1) Every transfer of immovable property made with 
$ intent to defeat or delay the creditors of, 
the transferor shall be, voidable at the 
‘option of any creditor so defeated or delayed. 

Nothing in this sub-section shall impair the rights of a trang- 
feree in good faith and for consideration. 

Nothing in this sub-section shall affect any law for the time 
being in force relating to insolvency. 

A suit instituted by a creditor (which term includes a decree- 
holder whether he has or has not applied for execution of his 
decree) to avoid a transfer on the ground that it has been made 
with intent to defeat or delay the creditors of. the transferor, 
shall be instituted on behalf of, or for the benefit of, all the 

_ creditors. 


’ Fraudulent transfer 


(2) Every transfer of immovable property made with- 
out consideration with intent to defraud a subsequent transferee 
shall be voidable at the option of such transferee. 

For the purposes of this sub-section, no transfer made with- 
out consideration shall be deemed to have been made with intent 
to defraud by reason only that subsequent transfer for considera- 
tion was made”. 

16. After Section 53 of the said Act the following section 

Insertion of new Section shall be inserted, namely:— 
53A in Act IV of 1882 
“S3A.- Where any person contracts to transfer for con- 
è sideration any. immovable property by 
_ writing signed by him or on his behalf 
from which the terms necessary to constitute the transfer can 
be ascertained with reasonable certainty, 

and the transferee has, in part performance of the contract, 

taken possession of the property oy any part thereof, or 
the transferee, being already in possession, continues in 
possession in part performance, of the contwact and has 
done some act in furtherance of the contract, 

and the transferee has performed o or, is willing to perform 

his part of the contract, 

then, notwithstanding that the contragt, though required to 

be registered, has not been. registered, or, where there is 
an instrument of transfer, that the transfer has tfot been 
completed in the manner prescribed therefor by the law’ 


Part performance 


for the time being in force, the transfefor or any pesson , 


clainging under him shall be debarred from enforcing 
against the transféree and persons*claiming under him any 
. "4 . e -> . 
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right in respect of the property of which the transferee 
has taken or continued in possession, other than a right 
expressly provided by the terms of the contract: 


Provided that nothing in this section shall affect the rights 
of a transferee for consideration who has no notice of®the con- 
e tract or of the part performance thereof”. 

Amendment of Section 55, 17. In Section 55 of the said Act,— 
Act IV of 1882 i 
° (a) in Sub-clause (a) of Clause (1), after the word 
“property” the words “or in the seller’s title thereto” 
shall be inserted; 


(b) in Sub-clause (b) of Clause (4), after the word € “buyer” à 
where it occurs for the seċond time, the words “any 
transferee without consideration or any transferee with 
notice of the non-payment”, shall be inserted; and 
after the words “on such amount or part” the words 
“from the date on which possession has been delivered” 


shall be added; and 


(c) in Sub-clause (b) of Clause (6), the words “with notice 
of the payment” shall be omitted. 


18. For Section 56 of the said Act the following section 
Substitution of new sec- shall be substituted, namely: — 
tion for Section 56, Act IV 
of 1882 ; 
“56. If the owner of two or more properties mortgages 
; them to one person and then sells one or 
eee by subsequent ore of the properties to another person, 
the buyer is, in the absence of a contract 
to the contrary, entitled to have the mortgage-débt satisfied out 
of the property or properties not sold to him, so far as the same 
will extend, but not so as to prejudice the rights ofthe mort- 
gagee or persons claiming under him or of any other person who 
has for consideration acquired an interest in any of the properties”. 
Amendment of Section 58, e 19. In Section 58 of the said Act,— 
‘Act IV of 1882 
(a) toeClause (¢) the following proviso shall be added, 
namely:— 
“Provided that ng such transaction shall be deemed to be a 
mortgage, unless the condition is embodied in the document which 


effects or purports toveffect the sale”; 
(b) in Clause (d)— 
(i) after the words “Where the mortgagor delivers posses- 


. sion”ethe words “or expressly or by implication binds 
himself to deliver possession” shall be ingerted; 


(ii) for the words “and to appropriate them”, thewords “or 
. 0 3 : 


s 


TRANSFER OF PROPERTY (AMENDMENT) ACT 7 


any part of such rents and profits and to appropriate 

- the same” shall be substituted; and” 5 

(iii) after-the words “or partly in lieu of interest”, for the 

-word “and” the word “or” shall be substituted; and 

-(c) efter Clause (e) the following clauses shall be added, 
namely: — 


e 
P 


the towns of Calcutta, Madras, Bombay, Karachi, 
Rangoon, Moulmein, Basseiri and Akyab, and in any 
other town which the Governor-General in Council 
‘may, by notification in the Gazette of India, specify 
in this behalf, delivers to a creditor or his agent docu- 
ments of title to immovable property, with intent to 
create a security thereon, the transaction is called a 
mortgage by deposit of title-deeds. 

(g) A mortgage which is not a simple mortgage, a mort- 
gage by conditional sale, an usufructuary mortgage, 
an English mortgagé or a mortgage by deposit of title- 
deeds within the meaning of this section is called an 
anomalous mortgage”. 

Amendment of Section 59, 20. In Section 59 of the said Act,— 

Act IV of 1882 , : 

_ (a) after the words “a mortgage”, where they first occur, 
the words “other than a mortgage by deposit of title- 
deeds” shall be inserted; and 

(b) the third paragraph beginning with the words “Nothing 
f in this section” and ending with the words “a security 
thereon” shall be omitted: 


21. After Section.59 of the said Act the following section 
Talento vof. new “sections shall be inserted, namely :— 
S9A in Act IV of 1882 ; 
e “S9A Unless otherwise expressly provided, references in 
this Chapter to mortgagors and mort- ° 
References to mortgagors 
and mortgagees to include gagees shall be deemed to include refer- 
persons. deriving title from ences to persons deriving title from them * 
chaste. respectively”. è 
Amendment of Section 60, 22. In Section 60 of the ‘said Act,— 
Act IV of 1882 
(a) for the word “payable” the*word “due” shall be 
- substituted; i ° 
(b) for the words “the mortgage deed, if any, to the mort- 
gagor” the following words shall be substituted 
. namely:— a, Ae ’ 
“to the mortgagor the mortgage deed,,and all documents 
relating to the mortgaged property which are in the 
possession o» power of the mortgagee”; 
a aa e ʻ. . 


»  “(f) Where a person in any of the following towns, namely, e 
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(c) for the word “order” the word “decree” shall be substi- 
i tuted; and , . 
(d) after the words “remaining due on the mortgage, 
` except” the word “only” shall be inserted. 
23. After Section 60 of the said Act the following sections 
e Insertion of new sections Shall be inserted, namely:— 


æ 60A and 60B in Act IV of . P} 
1882 

“60A. (1) Where a mortgagor is entitled to redemption, 

° then, on the fulfilment of any conditions 


Obligation to transfer to on the fulfilment of which he would be 
third party instead of re- . P 
transference to mortgagor entitled to require a re-transfer, he may 
i - , require the mortgagee, instead of re- 
transferring the property, to assign the mortgage-debt and transfer 
the mortgaged property to such third person as the mortgagor 
may direct; and the mortgagee shall be bound to assign and 
transfer accordingly. 

(2) The rights conferred by this section belong to 
and may be enforced by the mortgagor or by any encumbrancer 
notwithstanding an intermediate encumbrance; but the_requisi- 
tion of any encumbrancer shall prevail over a requisition of the 
‘mortgagor and, as between encumbrancers, the requisition of 
a prior encumbrancer shall prevail over that of a subsequent 
encumbrancer. 

(3) The provisions of this section do not apply in 
the case of a mortgagee who is or has been in possession. 

60B. A mortgagor, as long as his right of redemption 

subsists, shall be entitled at all reasonable 

Right to inspection and times, at his request and at his own cost, 

production of documents_ k 

and on payment of the mqrtgagee’s costs 

and expenses in this behalf, to inspect and make copies or abstracts 

of or extracts from, documents of title relating to the mortgaged 
property which are in'the custody or power of the mortgagee”. 

y 24. For Section 61 of the said Act and the Illustration 

Substitution of new sec- thereto the following section shall be 


tion for Section 61, Act IV Substituted, namely :— 
of 1882 


“61. A*mortgagor who has executed two or more mortgages 
in favour of the same mortgagee shall, in 


ra Bera eri separately the absence of a contract to the contary, 
= . ° when the principal money of any two or 
a more of the mortgages has become due, be entitled to redeem, any 


* one such mortgage separately, or any two or more of such mort- 
gages together”, 


e Amendment of Section 62, 25. In Section 62 of the said Act,— 
7 Act IV of 1882 ° 
` (a) after the word “property”, where it first occure the words 


“together with the mortgage “deed and all documents 
e 


me 
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„ « welating to the mortgaged property which are in the 
* possession or power of the mortgagee” shall be inserted; 


.():. for the words “the interest of the principal money” the 
words “or any part thereof a part only of the mort- 
è gage-money”, shall be substituted; and 


a  (c) “Mor-the words “the principal 'money”, where they occur e 
- fato t for the second time, the words ‘ ‘the mortgage-money 


at 


> = ' or the balance thereof” shall be substituted. 


26. “In Section 63 of the said Act, for the words “at the 
same rate of interest” the words “with 
interest at the same rate as payable on the 
priticipil, ör, where no such rate is fixed, 
at the rate OF” nine per ‘cent per annum” ‘shall_be substituted. 


27. After Section 63 of the said Act the following section 


Insertion of new Section Shall be inserted, “namely:— 
63A in Act IV of 18827 `’ 


. Amendinent of Section 63, 
Act Iv. of41582 ae 


SBA. (1) Where mortgaged Property in possession of the 
‘ mortgagee has during the continuance of 
the mortgage, been improved, the mort- 
gagor, upon redemption, shall, in the 
absence of a contract to the contrary, be entitled to the improve- 
ment; and the mortgagor shall not, save only in cases provided 
for in Sub-section (2), be liable to pay the cost thereof. 


“Improvements in gst 
gaged property ` f 


Z (2) Where any such improvement was effected at the cost 
of- the mortgagee and was necessary to preserve the 
property from destruction or deterioration or was 
necessary to prevent the security from becoming in- 
sufffcient, or was made in compliance with the lawful 
order of any public servant or public authority, the 
mortgagor shall, in the absence of a contract to the 
contrary, be liable to pay the proper cost thereof as e 
an addition to the principal money with interest at 
the same rate as is payable on the principal, or, where e 
nosuch rate is-fixed at the rate of nine per cent per 
‘annum, and the profits, if any, “accruing by reason of 

‘ the improvement shall be credited to the mortgagor”. 


".28. In Section 64 of the said Act, the words “for a term of 


_ Amendment of' Section 64, years” shall , be omitted. 
Act IV of 1882 


Amendment of Senden és: 29. In Section. 65 of the said Act,— 
Act IV of 1882 H 


` (a) in Clause (d), the words “for a term af years” shall 
be omitted; and 


(b) ‘thé words “Nothing in Clause .(c), or in Clause (d), 
*so far às it relateseto the payment ofefuture rent, 
e 7 ! ` . 


` 
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applies in ‘the-casé of an usufructuary mértgage” shall 
be omitted. ~- 
30; After Section -65 of the said Act a following section 
Insertion of new Section shall -be inserted, nainely: — 
65A in Act IV of 1882 : e 
“65A. (1) Subject . to. the. provisions of Sub-section (2), 
a mortgagor, while lawfully in possessioh 
Mortgagor’s power to lease Of the mortgaged -property,, shall have 
Bower to make leases thereof which shall be binding on the 
mortgagee. 
© (2) (a) Every such lease shall be such as would be 
: made“in the ordinary course of manage- 
` ment of the property concerned, and in 
“~~ accordance “with any local law, “custom 
-or usage. aes 


(b) Every such lease shal! reserve the ‘best 
rent that can reasonably be obtained, and 
no premium shall be paid or promised 
and ‘no rent -shall be payable in advance. 

(c) No such tease shall contain’a covenant for 
renewal. 

¢d) Every such, lease shall take effect from a 
date not later than six months ‘from ‘the 
-date-on which it is made. 

e) In the case of a lease of buildings, whether 
-leased with or without the land on which 
they stand, the duration of the lease shall 
in no case exceed three -years, and the 
lease shall contain a covenant for payment 
of the. rent and’ a condition .of re-entry 
on the rent not being paid within a time 
therein specified. ° 

~ (3) "The provisions of ‘Sub-section (1) apply only 
if and.as far as a contrary intention is not 

expressed i in the mortgage deed; and the pro- 
visions of Sub-section (2) may. be varied, or 
extended by the mortgage deed: and, as so 
varied and extended, shall as far as may be, 
:opefate in like manner and with all- like ‘inci- 
-dents, effects:and consequenee, as-if ‘such varia- 

tiohs or extensions were contained ` in- that 

e . œ sub-section’, ' ` 


5 Amendment of Section 67, 31. In Section 67 of the -said Act,— 


Act IV of 1882 e 


(a) for the word “payable” the word “due” shajl be substi- 


tuted; e 
. @° ‘ re 0 va Pad 
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(b) for the words “an order”, wherever they occur, the 
. ‘words “a decreé” shall be substituted; and- 
(c) for Clause (a) the following clause shall be substituted, 
namely :— 
“(a) to authorize any mortgagee, other than a mortgagee by 
® conditional sale or a mO6rtgage under an anomalous 
mortgagee by the terms of which: he is entitled to 


‘usufructuary mortgagee as such or a mortgagee 
by conditional sale as such to institute a suit for sale; 
or”. 

32. After Section 67 of the dd Act the following section 


Insertion of new Section shall be inserted, namely: — 
67A in Act IV of 1882 - 


“67A. A mortgagee who holds two or more mortgages 

executed by the same mortgagor in res- 

Mortgagee when bound to pect of each of which he has a right to 

bring one suit on several Obtain the same kind of decree under 
mortgages É z 

Section 67, and who sues to obtain such 

decree on any one of the mortgagès, shall, in the absence of a 

contract to the contrary, be bound to sue on all .the mortgages 
in respect of which the mortgage money has become due”. 

33. For Section 68 of the said Act the following section 

Substitution of new sec- Shall be substituted, namely :— 


tion for Section 68, Act IV 
of 1882 


“68(1) The mortgagee hás a right to sue for the mortgage 
‘Right to'sue for mortgage- money in the following -cases and no 
money others, namely:— 

(a) shere the mortgagor binds himself -to repay the same; 

(b) where, by any cause other than the wrongful act or 
,default of the-mortgagor or mortgagee, the mortgaged 

. property is wholly or partially destroyed or the 
security ‘is rendered insufficient within the meaninge 
of Section 66, and ‘the mortgagee has given the mort- 
gagor a reasonable opportunity -of providing ‘further, 
security enough to render the whole security sufficient, 
and the mortgagor has failed'to-do-so; e 

(c) where the’ mortgagee is deprived.of ithe whole or part 
of -his security by-or in’ consgquence ef the wrongful 
act or default of the mortgagor; 

Where, the mortgagee -being ‘entitlad to. possession ice the 
mortgaged property, the mortgagor fails ‘to deliver - 
the same to ‘him, or -to secure ithe: possessioh thereof 
‘to-him without disturbance by the mortgagor or any 
-person ‘claiming under a title sup@rior to that of the 

° mortgagor:, 7 


foreclose, to institute a suit for foreclosure, or an ® 


I 
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Provided that, in the case-referred to in Clause (a), a trans- 
feree from the mortgagor or from his legal representative shall 
not be liable to be sued for the-mortgage money. 

2) Where a suit as brought under Clause (a) or 
Clause- (b) of Sub-section (1), the Court may, at its discretion, 
stay the suit and all proceedings therein, notwithstanf@ing any 
contract to the contrary, until the mortgagee has exhausted all . 
his available remedies against the mortgaged property or what 
remains of it, unless the mortgagee abandons his security and, if 
n€cessary, re-transfers the mortgaged property”. 
‘Amendment of Section 69, 34, In Section 69 of the said Act,— 
Act IV of 1882 ` 
(a) the first paragraph beginning with the words “A power 
conferred by the mortgage deed” and ending ‘with 
the words “specify in this behalf” shall be numbered 
as Sub-section (1); 

(2) in the Sub-section so numbered,— 

- (iy for the words “A power conferred by the mort- 

gage -deed on the mortgagee, or on any person on 

_ his behalf, to sell or concur in selling, in default 

of payment of the mortgage money, the mortgaged 

property, or any part thereof, without the interven- 

tion of the Court, is valid in the following cases 

and in no .others, namely:—the following words 

shall be substituted, namely:— 

Notwithstanding anything contained in the Trustees’ 

and Mortgagees’ Powers Act, 1866, a mortgagee, or 

` any person acting on his behalf, shall subject: to. the 

provisions of this section, have power to sell or concur 
in selling the mortgaged property, or any part thereof, 

in default of payment of the mortgage money, with- 

out the intervention’ of the Court, in the following 
cases and in no others, namely: —’ « 


° (ii) in each of Clauses (b) and (c), after the word 


“where” the words “a power of sale without the 
intervention of the Court ‘is expressly conferred 
on the martgagee by the mortgage deed, and” shall 
‘be inserted; and 

(it) in Clause (c), for the word “is” the words “was, 

on the date of the execution of the mortgage deed” 

. shall be substituted, and after the words “any other 
town” the words “or area” shall be inserted; 

(c) the word “But” in the beginning of the second para- 

í graph shall be omitted, and the said paragraph ending 

with the words “after becoming due”, shall be 

* + numbered as Sub-section (2), and Clauses (1) and 

(2) of the said paragraph shall be letterêd as (a) 

©. et s . . 
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‘and (b), respectively; j 
(d) FU third paragraph beginning with the words « “When 
"a sale -has been made” and ending with the words 
“exercising the power”, ‘shall be numbered as Sub- 
section (3); 

(e) *the fourth paragraph beginning with the words “The, 
money’ which is received” and ending with the words 
“of the sale thereof”, -shall be patabeted as Sub- 
section (4); 

(f) or the fifth Saah beginning sith the words 
“Nothing in the former part” and ending with the 
words “comes into force” the following Sub-section 
shall be substituted, namely: — 

*(5) Nothing in this. section or in ‘Section 69A applies 
to powers conferred before. the first day of July, 

1882”; and z 

X g) the last paragraph beginning with the words “The 

©- ` powers and provisions” , and ending with the words 
“local official Gazette”, shall be omitted. 

' 35. After Section 69 of the said Act the following: section 

Insertion of new Section , shall be inserted, namely:— 

69A in Act IV of 1882 ` 2 

“69A. -(1) A mortgagee having the right to exercise a 
power of sale under Section 69 shall, 

i subject tothe provisions of Sub-section 
(2), -be entitled to appoint, by “Writing: signed -by him or on 
-his behalf, a" receiver of the income of the mortgaged property 
or any part thereof. 

(2) Any person who has amed in: the mortgage 
deed and is willing and apie to actas receiver may be appointed 
by the mortgagee: 

: -I£ no person has been so ee or if all persons named are 
un¢ble or unwilling to act, or are dead, the: mortgagee may 
appoint ‘any person to whose appointment ‘the mortgagor agrees; 
failing such agreement, the mortgagee shall be entitled to apply 
to the Court for the appointment of a receiver, and any person 
appointed by the Court shall be deemed to have been duly 
appointed by - the mortgagee. 

A receiver may at any time be remoted by writing signed by 
ot of behalf of-the mortgagee and the mortgagor, or by the Court 
on application made by either party and qn due -cause shown. 

-A vacancy in the office of receiver may be filled is in accordance 
with the provisions -of this sub-section. 

(3) A receiver appointed under the powers con-* 
ferred. by this section shall `be deemed to be the agent of -the 
mortgagor} ; and the- mortgagor shall be solely responsible for the 
receiver’s acts ‘or defaults, unless thé mortgage deed otherwise 


e 
. : e Å. 


. Appointment of receiver 


I 
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provides or unless such acts or defaults are due to the improper 
interyention of the mortgagee: 

- (4) The receiver shall have power to demand and 
recover all the income of which he is appointed receiver, by suit, 
execution or otherwise, in the name either of the mortgagor or 
„of the mortgagee to the full extent of the interest Which the 

e mortgagor ‘could: dispose ‘of, and to give valid receipts accordingly 
for the same, and to exercise any powers which may have been 
delegated to him by the mortgagee in accordance with the provi- 
sions of this section. ` 

(5) A person paying money to the receiver’ shall 
not be concerned to inquire if the appointment of the receiver 
was valid or not. 

(6) The receiver shall be entitled to retain out of 
any money received by him, for his remuneration, and in satisfac- 
tion of all costs, charges and expenses incurred by him as receiver, 
a commission at such rate not -exceeding five per cent on the 
gross amount of all money received as is specified in his appoint- 
ment, and, if no rate is so specified, then at ‘the rate of five per 
cent on that gross ‘amount, or at such other rate as the Court 
thinks fit to allow, on application made by him for that purpose. 

(7) The receiver shall, if so directed in writing by 
the mortgagee, insure to the extent, if any, to which the mort- 
gagee might have insured, and keep insured against any loss or 
damage by fire, out éf the money received by him, the mortgaged 
property ‘or any part thereof being of an insurable nature. 

(8) Subject”to ‘the provisions of this Act as-to the 
ERTA of insurance money, the receiver shall apply all money 
received by ‘him’ as follows, namely :— 

(i) in discharge of all rents, taxes, land revenue, rates and 
outgoings whatever affecting the mortgaged property; 
{üy in keeping down all -annual sums or other payments, 

A - and the interest on all principal sums, having priority 

to the mortgage in right whereof he is receiver; ’ 

` (ii) in payment of his commission, and of -the -premiums ‘on 

fire, life or other insurances, if any, properly payable 
wnder the mortgage deed or under this Act, and the 
cost of executing necessary or proper ‘repairs directed 
in writing- by the mortgagee; 

(ty) in payment of the ‘interest falling due under the mort- 

gage; 

. (v) in or towards discharge of the principal money, if so 

e directed in writing by the mortgagee; 
> „and shall pay the residue, if ariy, of the money received 
by the person who, but ‘for the possession of -the 
` ‘receiver, would ‘have: been entitled to ‘reegive the in- 
come -of which ‘he is apppointed receiver, or who 

. e’ e R -t 
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e is otherwise entitled to the mortgaged property. 
$ (9) The provisions. of Sub-section, (1) apply only 
if and as far as a contrary intention is not expressed in the mort- 
gage deed; and the provisions of Sub-section (3) to (8) inclusive 
may begvaried or extended by the mortgage deed, and, as so 
varied or extended, shall, as far as may -be, operate in like manner 


sand with all the like incidents, effects and consequences, as if « 


such variations or extensions were: contained in the said sub- 
sections. : : n 
(10) Application may be made, without institution 
of a suit, to the Court for its opinion, advice or direction on any. 
present question respecting the management or administration of 
the mortgaged property, other than questions of difficulty or 
importance not proper in the opinion of the Court for summary 
disposal. A copy of such application shall be served upon,..and 
the hearing thereof may be attended by such of the persons 
interested in the application as the Court may think fit. 
The costs of every application under this sub-section shall 
be in the discretion of the Court. 
(11) In this section, “the Court” means the Court 
which would have jurisdiction in a suit to enforce the martgage”. 
36. In Section 71 of the said Act, the word “for a term of 
Amendment of Section 71, years” shall be omitted. 
Act IV of 1882 l 


Amendment of Section 72, 37. In Section 72 of the said Act, — 
Act IV of 1882 t 

(a) for the words “When, during the continuance of the 
mortgage, the mortgagee takes possession of the mort- 
gaged property, he” the words “A mortgagee” shall 
bé substituted; 

(b) Clause (a) shall be omitted;— 

(c) in Clause (b), for the words “its preservation” the 
words “the preservation of the mortgaged property”, 
shall be substituted; g ; 

: (d) after the words “nine per cent per annum” the follow- 
ing proviso shall be inserted, namely :— i 
. “Provided, that the expenditure of money by he mortgagee 
under Clause (b) or Clause (c) shall not -be deemed to be neces- 
sany unless the mortgagor has been called upon and has failed to 
take proper and timely -steps -to presefve the <property, or to 
support the title’; and 
(e) for the words “a charge .on the mortgaged property, 
in addition to the principal monéy, with «the same 
priority and with interest at the same rate” tf 
following shall be substituted, naneely:— . 
“added to the principal money with interest at the same rate 
as is payable on the principal-money or, where no such rate 
. 7 ; ` (d . * i 
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is ‘fixed, at the rate of nine per cent per annum”. 


38. For Section 73 of the said Act the following” section 
Substitution of new sec- shall be substituted, namely:— --- 
tion for- Section 73, Act IV : % 


- of 1882 


“73, (1) Where d mortgaged property. or any part 
Right to proceeds of reve- thereof or. any :interest therein is sold. 
nue sale or compensation on owing to failure to. pay arrears of revenue 
aquisition or other charges of a public nature. or 
rent die in. respect of such property and-such failure did not 
arise from-any default of the mortgagee, ‘the mortgagee shall. be 
entitled to claim payment of the mortgage-money, in whole or 
in part,.out of any surplus of the sale-proceeds remaining after 
payment or the arrears and of. all charges and deductions directed 


Prt law. i are 


(2) Where the amie T property or any part thereof 
or any interest therein is acquired undér the Land Acquisition 
Act, 1894, or any other enactment for the time being in force 
providing for the compulsory acquisition of immovable property, 
the mortgagee shall be entitled to claim payment of the- mortgage 
money, in whole or in part, out of the amount due to the mort- 
gagor as compensation. 


(3) Such claims shall prevail against all other claims 
except those of prior encumbrancers, and may be enforced nòt- 
withstanding that the principal money on the mortgage has not 
become due”, 

39. Section 74 and Section 75 of the said Act shall be 
Omission of Sections 74 Omitted. š 


-and 75, Act IV of 1882 


Amendment of Section 76, 40. In Section 76 of the said Act, — 
Act IV of 1882 
e (a) ‘in Clause (c), after the words ‘ ‘charges of a public 
nature” the words “and all rent” shall be inserted; 


° (b) in Clause (4), ‘after the words “deducting the expenses” 
the words “properly incurred for the management of . 


the property and the collection of rents and profits 
and the other expenses” shall be inserted, and the 
eS on the mortgage-money” shall be omitted; 
an ae i 


e 
e 
(c) in Clause (i), the word “gross” shall be omitted, and 
after the words “as the case may be” the following 
shall be inserted, namely:— 
“and shall not°be entitled to deduct any amount therefrom 
on account of any, expenses incurged after such date or 
time in connection “with the gnortgaged property:*, 
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Rules and Bye-laws framed by the Bar Council pf 
the High Court at Allahabad under Section 7, 
of the Indian Bar Councils Act of 1926 


PRELIMINARY 


1. In the construction of these Bye-laws, unless the contrary 
shall be expressed or implied by the context. 
(2) Words signifying the singular number shall include 
the plural and vice versa. 


(b) The word “year” shall mean the calendar year of 
365 days. 

(c) The word “month” shall mean the calendar month. 

(d) The word “Council” shall mean the Bar Council 
constituted for the High Court at Allahabad under Act 
No. XXXVITI of 1926. 

(e) The word “Standing Committee” shall mean a 
Committee appointed for the term of the Council to do _ 
business of a particular and defined nature. 

(f) The word “Sub-Committee” shall mean a Com- 
mittee appointed to do business of a temporary nature. 


(g) The word “Chairman” shall mean the Chairman 
e of the Bar Council elected by the members at a General 
Meeting of the Council. 

(b) The words “The Secretary” shall mean the | 
Secretary of the Bar Council. 

(i) The words “The Secretary of a Committee” shall 
mean the Secretary of the Bar Council acting as Secretary 
of such Committee. 

(j) The Word “Act” shall mean the Indian Bar 
Councils Act, No. XXXVIII of 1926, as amended by | 
subsequent Acts. 

(k) The Words “The High Court Rules” shall mear? 
the rules framed by the High Court under Sections 6 and * 
12 of the Act. 

1 (1) The words “The Council Rules” ‘shall mean the 

. A e "e. . 
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rules framed by the Bar Council under Sections 9 aad 15 
of the Act. 


2. Thesè Rules shall be known as “The rules and Bye: -laws . 
of the Bar Council”. 

3. The Council shall be called The Bar Council of ghe High 
Court at Allahabad”. Its address shall be at the High Court at 
Allahabad. ° 


‘5 MINISTERIAL OFFICERS AND SERVANTS 


4. The Council shall appoint the following Ministerial 
Officers and servants for the purpose of managing its affairs: 


(1) A Secretary of the Council 
(2) A Head Clerk ` 
(3) A Second Clerk 
(4) A peon 

The. Secretary may be honorary or siipendiaiy; padd by 
the Council at a General Meeting. 

The Secretary can resign his appointment after giving three 
months’ notice. The Council may, at its discretion, terminate his 
appointment before the expiry of the term òf the Council, or of 
his appointment, after giving him a month’s notice. 

The Head Clerk shall also be the Accountant of the Council 
and work under the direction of the Secretary. 

- The conditions of service of the Second Clerk shall be the 
same as those of the Head Clerk 

The salaries of the above mentioned officials shall be fixed 
by the Council from time to time. Their leave and allowances 
shall be regulated in accordance with the Fundamental Rules. 

5. The Powers and Duties of the Secretary shall be: 


(i) To attend the General Meeting and the meetings 
of the Standing Committees. 

(ii) To keep minutes of proceedings. ‘ 

(iii) To maintain complete and accurate accounts- to- 
gethes with all teceipts, vouchers and documents. 


(iv) To conduct all correspondence, excepting that Sith 

the High Cou and the Government, which shall be 

* approved and signed by the Charman, and to supply 
information tothe Members. 


e (v) Te prepare the Annual Report and balance-sheet. 


`~ (vi) To superintend the work of the office. 


. (viii) To receive and grant receipts for moneys on 
behalf of the Council. 
(u, To deposit the moneys ee on behalf of the 
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Council into the Bank. 


« (ix) To convene all ordinary General Meetings and to 
issue notices of all meetings and General . Meetings when 
necessary. 


e(x) To grant copies of documents on the records of 
cases referred to the Council for inquiry and cau them. 
. to be true copies. ? 


(xi) To allow inspection of records in cases of i inquiry. 


(xii) To act as the clerk of the Tribunal appointed f6r 
holding i inquiries and to issue all notices in cases referred 
for inquiry. 


(xiii) To act as the Polling Officer during the elections _ 
to the Council and to take such preliminary steps with 
regard thereto as he is and may be required to do under 
the Act and High Court rules. 


The Secretary shall in all things act in the discharge of his 
duties under the:direction and control of the Council and the 
Chairman. 7 


STANDING COMMITTEES 


6. The- following Standing Committees shall be appointed 
to do such business of the Council as is specified in these bye-laws: 


(a) The Finance Committee 
(b) The Enrolment and Discipline Committee 
(c) The Legal Education Committee 


7. Each of the Committees named in the last rule shall 
consist of a convener and four members. The Chairman of the ` 
Council shall Be the ex-officio convener of the Finance Committee. 
The Council shall elect and appoint a convener of the other two 
Committees. The four members of each Committee shall be 
elected by the Council to hold office for the term of the Council. e 
Three members shall from a quorum. The Convener shall preside 
at the Committee meetings. In the absenge of the Convener the 
members of the Committee present shall elect a Chairman from 
amongst themselves to preside at the meeting. The Secretary of 
the Council shall act as the Secretary of the Committees and shall 
keep a separate minute book for each Committee. 


‘THe FINANCE COMMITTEE 


8. The Gites of the Finance Coitimittes shall be: . 


(1) To prepare a budget for the approval of thg 
council at the Annual General Meeting, 


(2) To -check the accounts of the Couricil 
0) To sancti8n expenditure e 
. e 


S 
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(4) To do everything necessary for the inyestment and 
. management of the Council Funds e 


The Finance Committee shall meet as often as may be neces-— 
sary but at least once a month except during the long vacation. 


The Chairman shall without previous sanctiog of the 


«Finance Committee be authorised to sanction | expenditure up to 
° Rs.50 in cases of emergency. _ pe 


` ENROLMENT AND DISCIPLINE COMMITTEE 


9. The duties of the Enrolment and Discipline Committee 


_ shall be: Sic 


(1) To dispose oe applications for enrolment referred 
to the Council by the High Cotirt, under Rule 4 of the 


Council’ Rules, and. to report to the Council applications ` 


in which the Committee has reasons to object to enrol- 
ments. 


(2) To hold preliminary inquiries -of its own motion 
or on reference by the Council into all cases of professional 
impropriety and to report therein to the Council. 


(3) To arrange for the representation of the Council 
before the High Court at the hearings under Section 9 
Clauses (d) and (e) of the Act and-under Rule 8 of the 

- Rules made under Section 12 of the Act. 

(4) To report on references from members of the Bar, 
or Bar Associations, on the matters relating to professional 
conduct, etiquette, ethics and discipline. 

In cases of importance touching the matters mentioned in 


Clause 4 the Committee may, and in case of difference of opinion . 


among themselves regarding such matters, the Committee shall, 
make a report to the Council for its opinion-or decision. 

The Committee may, in matters relating to the rules of, the 
profession, professional etiquette and discipline, make suitable 
recommendations to the Council. The Committee shall meet 
twice a year_or as often, as may be necessary. - 


Lecat EDUCATION COMMITTEE 


10. The Committee shall carry out the E of the 
Council in the matter gf the legal education, training and holding 
and eonducting of examinations, prescribed by the Council under 
provisions of Section 45, Clause (c) of the Act. It may make 
recommendations to the Council about the syllabus and studies 


~and other cognate matters, conducive to the improvement of legal 


education. aoe 
* The Committee shall meet twice a year or as often as may 
be necessary. . o — 
. e’ e . 1 as 
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THE ETIQUETTE OF THE BAR 


His Lordship the Chief Justice of the Allahabad High Court 
was pleased to make the following observation in connection with 
a transfer application that was put up before him:— 


A man at the bar has no right whatever to refuse a case if 
proper instructions are given and if proper fees are tendered to 
him and the work is of a class to which he is accustomed, The 

ı mere fact that the opposite party happens to be a member of the 
same profession is not a circumstance which entitles him to refuse 
to entertain a case. 


No lawyer can possibly dissent from the second clause of the above- 
quoted observation, for the simple reason that the accident of 
being a member of the legal profession should not invest that 
lawyer with a*sanctity rendering him immune from being opposed 
by another lawyer in the interests of fairness. A lawyer, when 
sued or complained against by another person, should never lay, 
the flattering unction to his soul that he is exempt from being 
opposed by another lawyer and should refrain from encouraging,, 
directly or indirectly, the idea that any lawyer who may happen 
‘to oppose him on behalf of the other party is guilty of any pro- 
fessional impropriety or is thereby violating any sacred tradition 
of professional brotherhood. It would be derogatory to the high 
and noble traditions of the bar if the idea were to gain currency 


that lawyers, when appearing as litigants in a cgurt of law, resent ° 


being opposed by another lawyer. Feelings of self-interest ave 
natural; but such an exhibition of self-interest that in cages in 
which a lawyer is involved no professional brother should appear 


against hjm, would be highly gemeaning not only,to the legal pro- 


? 
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fession but also to the individual reputation of the lawyer who 
likes to win a case ex parte or who is afraid of facing tle music 
of a fully- fortified opposition or who exults in an unequal fight. < 
Similarly the lawyers who are open to engagement should not 


refuse a proffered engagement on the mere ground that the person 


whom they are asked to oppose is a member of their legal profese 
sion. It is really flimsy ground for refusing a professional en- 
gagement. If professional etiquette would countenance such a 
ground for refusing a case, then this class of legal practitioners 
would become a dangerous body and the general public might 
justifiably move for the passing of another Public Safety Bill for 
protection against the peccadilloes of such pettifoggers. 


But the first clause of His Lordship’s observation formulates 
a proposition too general, too rigid and too inelastic to command 
our assent. It.may be—and I am disposed to'think that it is— 
that His Lordship did not direct his attention to all those circum- 
stances which may afford a legitimate ground to a lawyer for 
refusing a case even if the proper fees for his desired services may 
have been tendered. After all, the matter in connection with 
which His Lordship the Chief Justice gave expression to the said 
observations was not one germane to the point in dispute that it 
could be said that the observations made by His Lordship were 
not obiter dicta but res judicata. I do not in the least mean to 
convey the impression that the observations in question would 
have been more weighty if they had been made in a case directly 


„involving the issue, viz., “In what circumstances can a lawyerebe 


justified in refusing to take up a case against another lawyer.” 


But I do say that His Lordship would not have formulated a prin- 


ciple for our conduct gr a rule of professional etiquette for our 
guidance witt regard to the professional engagement of a‘lawyer 
against another lawyer in terms so unqualified, if the issue with all 
its beagings had been directly in point in the case. The question 
was mooted by His Lordship only incidentally in the course of 


deciding „a transfer application. But the observations, even if 


Dbiter dicta, command our special attention. We notice that 

persans aggrieved By a non-observance:of the rule enunciated by 

His Lordship are coming forward to ventilate their grtevances in 
e. 
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the press, and-others who have not. yet recounted their tales: of 
woes suffered by them in consequence of that misdemeanour 
"which has been taken notice of by. His Lordship, might be chuck- 
ling that-henceforward no lawyer can ever- refuse a case against 
anybody *(iricluding of course a lawyer) if proper fees are tendered 


to that lawyer.. ‘The rule of conduct enunciated for our guidance,” , 


in thé words in which it stands, purports to lay down that the sole 
factor which should determine our readiness ‘to accept a profes- 
sional engagement is-the offer of fees.. Nothing else can and 
should stand, in the way of our accepting a professional engage- 
ment which is earnestly solicited, and.of course earnestness will be 
impliedly demonstrated by a.tender of proper fees for our profes- 
sional services. We have thus no liberty of choice in selecting 
-our cases, nor can we indulge in the liberty. of indifference if the 
man seeking, our professional assistance is ready to fulfil the’ one 
sole requisite, viz., the tender of fees for our services. With due 
deference to His Lordship I cannot help saying that the view taken 
by himin the matter is so narrow that it reduces the members of 
the legal:profession: to the deplorable position:of mercenaries who 
cannot refuse ‘to be hired if proper wages are being offered. I 
would be untrue: to: myself, nay, I-would be deceiving my con- 
science, if I were 'to'take the rule enunciated for our conduct as a 
mathematical proposition .admitting-of :no variation and no excep- 
tions, without raising a réspectful: but emphatic voice of dissent. 
We are not soulless beings, mere machines, which can be set to work 
merely ‘by putting a few. coins in our.pockets. If a hundred and 


one considerations do every day arise in our minds when a client . 


comes to engage us in any case, apart fromthe question of legal 
remuneration, why those considerations shbuld be dismissed from 
our minds if our services are required agatnst another lawyer. I 
am quite prepared ‘to concede, as‘I have already stated, that the 
accident. of any party in a case being a lawyer should be eliminated 
from our consideration when our professional assistance ‘is re- 
quired to oppose that party'who happens ‘to be a lawyer. But I 
fail to understand why one’s liberty of choice should be*fettered 
in accepting.an engagement against'a lawyer-if | that liberty is nof , 
fettered;when professional engagement’ is solicited against a fon- 
lawyer... a Iam free to eefuse a case on other valid grounds when 
$ e . e è 
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the person whom I: am asked to oppose happeys to be an 
ordinary client, why should- my freedom be curtailed in 
refusing ‘an éngagement for opposing a lawyer on grounds which 

_ could hold good for: refusing a case against an ordinary client. 
I do conscientiously demur to the proposition that filtly lucre is 
eall in all and a mere offer to pay the lawyer’s fees is sufficient both in 
law and equity for pressing the button, so to speak, whereby the 
legal machinery of the lawyer would ipso facto start working. 
The rule that a man at the bar has no right whatever to refuse a 
case if proper fees are tendered to him appears to be a risky rule 
involving dangerous implications. Are there no psychological 
principles which may fundamentally attract our attention 
towards a particular client or may divert our attention from an- 
other, which may arouse an interest in one client or may create 
an indifference towards another, which may kindle in our minds 

a desire to advocate the cause of one or may extinguish our enthu- 
siasm for another and which may move mightily our will to enter- 
tain the case of one client or produce a revulsion of feeling in the 
case of another? The mere offer of money to lawyers is not the 
sole motive-power to impel them to act for certain persons. In 
strict accordance with this rule I cannot refuse a case even if [ 
may consider the case to be a rotten one or if the person whom I 
am asked to oppose may be my own son or father or wife or any 
other close relative or intimate friend whose interesgs J am morally 
and socially bound to safeguard. A professional etiquette which 
may’ force me to bid goodbye to all considerations of personal 
e relationship or intimate social relations, which may compel’ me to 
break asunder all the delicate ties in which I may be bound with 

e certain persons merely*because a certain person, whoever he may 
be, is ready to pay me for opposing my nearest and dearest re- 
lation or. friend is one which should not receive judicial sanc- 
tion and approval as arn absolute rule of conduct for the members 
of the bar. Natural and social bonds have comparatively a higher 

, sanctity than artificial bonds created by virtue of monetary consi- 
derations betweer® a client as an employer and a lawyer as an em- 

, ployee. ‘The various considerations that arise in the mind of a 
lawyer when somebody comes to engage him professionally cannot 
be exhaustively stated. Suppose a persgn comes to a whom I 

. @ e 
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iair regard as a thorough SERE, or an ‘undesirable’ s 


whose prestnce I cannot tolerate i in my office room, far from agree- 
ing to listen to his instructions. If 1 tell to his face, “You 
are a blackguard, I can’t take up your case”, I might invite him 
to compitan offence under Section 504, I. P. C., if not an offence 


of a more aggravating type. If I take up his case under the feir 


* of the new rule, I will be playing a dramatic farce of appearing for 
a man whom I hate inwardly and I will be guilty of being untgue 
to my conscience for the sake of fees forced on me. Moreover, 
the intrinsic quality of such a work will be valueless as my heart 
can never be in the work. If I refused him politely saying, “I 
am sorry I won’t be able to help you” and refuse to publish the 
reasons of my refusal to avoid a charge of defamation, the new 
rule like the sword of Damocles may fall on my head. Take an- 
other case. I am too busy on certain dates being already booked 
for certain professional engagements. But if the person against 
whom I am asked to appear happens to be a lawyer, my plea of in- 
ability to accept the proffered engagement for want of time is in 
danger of being construed as a pretence for shirking my duties out 
of sentimental regard for my professional brother and I run the 
risk of my conduct being impeached as a gross impropriety for not 
opposing a fellow-lawyer. It appears to me that the fact of the 
opposite party being a lawyer is being allowed to loom too large 
in the legal horizon and the lawyers are, going to be penalised for 
refusing a case against another lawyer, although not a leaf might 
have stirred if we would have refused the case ‘against an ordinary 
chent for any valid reason apart from the question of fees. ` 

-I am afraid the first clause of the observation in question 


is rather unhappily worded, for in accardance with that rule I, 


have no right whatever to refuse a case if (a) proper fees are 
tendered to me, (b) proper instructions are given to me and (c) 
the work is of a kind which I usually do. Under this rule even 
if we may refuse an engagement on the ground of fees alone, 
there is a possibility that our refusal may not be allowed to pass — 
unchallenged, as it would be open to the disappeinted payty to say 
that the fees I demanded was not a proper fee but an abnormal feg 


E e 
demanded as a mere cloak to conceal my resdlve of refusiag to 


entertain the case of thgt man. In a way therefore I cannot even 
e 
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* fix my own price for my legal assistance. I invite the attention 
: of His Lordship the Chief Justice and his companion Judges of the 
High Court as well as that of the Bar Council to this most import- 
ant question of professional etiquette. Every lawyer would wish 
that the correct rule on a matter which now appears to be in the 
webulous state of a cryptic law of professional etiquette may be 
crystallized, lest this most important matter of every-day. business Í 
may be viewed differently by different individuals. As a member 
.of a learned and comparatively independent profession it is difficult 
for a lawyer to appreciate the rule which gives him no liberty of 
choice, in selecting his clients, and which tends to reduce his posi- 
tion to that of a licensed labourer who is bound to comply with 
the demand of anybody and everybody in lieu of wages. If this 
‘is the new outlook for a lawyer in the future then every lawyer and 
specially every Law student might justifiably exclaim: 
To be or not to be a lawyer 
That is the question. 


2 


Dehra Dun C. P. Singh. 
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` Hindu. Law as administered in British India. By Sir Ernest 
John Trevelyan, D.C.L., Barrister-at-law. Third edition; revised 
by the author and T. Chatterji, B.A. Calcutta and Simla: Thacker, 
Spink and Co. 1929. 


The number of authoritative treatises on Hindu Law is very 
large but it may safely be said that in methodical arrangement and 
clearness of exposition of leading principles Trevelyan on Hindu 
Law is the most convenient and useful. The last edition was pub- 
lished in 1917 and`had long been out of print. We cordially wel- 
come this new edition. It had been revised by the late lamented 
author personally and the learned editor, Mr. Chatterji, has brought 
it up to the end of 1927. We do not think it necessary to say 
anything in práiseʻof Trevelyan on Hindu Law. The learned 
editor has not interfered in any way with the arrangement of the 
subject and all the old welcome features of the book are preserved 
intact. We have, however, noticed the omission of some import- 
ant decisions decided in 1927, such as; Durgi v. Kanhaiya Lal, 
I. L.R. 49 All. 579 and Krishnamurti v. Krishnamurti, I. L. R. 50 
Mad. 508. We-cordially recommend this to the: profession. 


The Law of Partnership in British India. By Janki Prasad 
Singhal, M.A., LL.B., Advocate, High Cpurt, Aligarh. Second 
edition, Calcutta: Butterworth and Co. (India), Ltd., 6 Hastings ° 
Street., 1928. a A 

\ 

The Indian Law of Partnership is embodied in a very terse 
fashion in a few Sections of the Indian Contract Act. ,. In vjew of 
the importance of the subject, there is negd for a standard text- 
book which should state the law applicable to British India in an 

» orderly manner with full reference to all the refevant authorities. 
This task the learned author has successfully accomplished. The* 
law is accurately explained and we are particularly glad to note 
that no attgmpt has been made to encumber the foot-notes with a ô 
mere string of cases. We have no doubt that this good book will m 
prove of phe greatest utility t®the bench and the bar. Its get-up 

® . 


i 
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does credit to the pririter and publisher alike. Va 


A Guide'to the Law Students. ' By B. S. Shastri, M.A., M.L., 
Advocate, (sometime Professor of Law, Benares Hindu Univer- 
sity). Published by Nand Kishore and Bros., Publ$hers and 

a Booksellers, Benares. g 
Mr. Shastri, the learned author of this guide to the law 
Students was sometime Professor of Law in the Benares Univer- 
sity. Being acquainted with the requirements of the students, he 
has prepared this guide from the notes of lectures delivered by 
him in the Law College in the Benares University. “ The guide 
takes the form of answers prepared to the questions set at the 
Benares University Law examinations from the year 1924 to 1928. 
So far as we have been able to go through the book, the answers 
prepared are full, adequate and correct. This compilation will 
undoubtedly be of use to those for whom it is intended. 


The Indian Court-Fees Act, VII of 1870, as amended by 
Local Governments, and The Suits Valuation Act, VII of 1887. 
By Jahnabi Charan Bhaumik, B.L. Third edition. Calcutta: 
M. C. Sarkar and Sons, 90|2A Harrison Road. 1929. Price: 
Rs. 4-8-0. , 


_ This is the third edition of Mr. Bhaumik’s book on court-fees 
in India. It contains the Court-fees and Suits Valuation Acts 
with copious notes. The various Acts relating to court-fees now 
appearing in the different provinces are also carefully reproduced. 
The book has been brought absolutely up-to-date and should prove 
of use for purposes of daily reference. There is a very good index 
at the end. i 


The Yearly Digest of Indian and Select English Cases reposted 

° in all the important legal journals during the year 1928. By R. 

Narayanaswami Iyer, B.A., B.L., and V. V. Chitaley, B.A., LL.B. 

e Published by the Madras Law Journal Office, Mylapore, Madras. 
Price: Rs. 5. å = 


The most pleasing feature about the Yearly Digest is the 
promptitude with which it is published at the beginning of each 
new year. It would be impossible for any practitioner to find 
his way through the labyrinth of cases reported in the almost in- 
numerable law rgports in this country without the assistance of 

this publication. It is unnecessary to dwell upon the accuracy of 
e its notes or its well-arranged headings and cross-references. 


L 
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LATE Mr. DURGA CHARAN BANERJEE 


We greatly regret to record the death of Mr. Durga Charan 
Banerji, on December 27, 1928. Babu Durga Charan was one of 
the most senior and leading Advocates of the Allahabad Bar. By 
his learning and powers of skilful advocacy, probity and integrity 
and hoftourable conduct he had won, in the highest degree, the 
confidence and respect of the Court. He had been for many 
years the Secretary of the N.-W. P. Vakil? Association and by his 
manifold qualities of head and heart had endeared himself to every 
member of the Bar, junior and senior alike. His courtesy, his 
charm of manner and his eagerness to assist every one to the best 
of his ability made him universally popular. His treatise on the 
Law of Arbitration, a new edition of which he had just seen 
through the press, will remain for ever a striking example of his 
learning and scholarship. His activities were not confined to the 
practice of his profession. He took keen interest in education 
and the well-known Bengali High School of Allahabad owed much 
to his untiring energy and zeal in the cause of education. He 
may be regarded as one of the founders of the Allahabad Law 
Journal and he continued to take great interest in the Journal 
throughout. We beg respectfully to tender our deepest sym- 
pathies to all the members of his family in their great bereave-* 
ment, 





2 ` NOTES 


NOTES : re oR 


We offer our greetings and best wishes for a prosperous new 


ear to all the members of the profession. With this year the 
e Allahabad Law Journal enters upon the 26th year of its service 
‘to the Bench and Bar of these provinces. This period has been 
one of great expansion. The number of Judges ie the Allahabad 
igh Court has just doubled from 6 to 12 with corresponding 
increase in the despatch of business. There has béen striking 
change also in the nature of the litigation with which the High 
Court is called upon to deal. Slowly but surely the Province of 
Agra is developing industrially and commercially and this deve- 
lopment is reflected in the business of the Court. Questions 
arising out of pre-emption and mortgage cases occupy the atten- 
tion of the Judges now to a much lesser extent. The Allahabad 
Law Journal has endeavoured to discharge its duties by the Judges 
and by the members of the profession faithfully by careful selec- 
tion of reportable decisions. From this year, in accordance with 
the suggestions repeatedly made to us, both from the Bench and 
the Bar, we aré introducing a change in the method of citation of 
the Allahabad Law Journal. The Law Journal will now be cited 
by the year and not by its volume, thus indicating at once the date 
of the decision under reference. The increase in the number of 
Judges has increased the number of reportable cases, and one 


. volume for one year may sometimes become much too bulky for 


convenient handling. It is therefore proposed to publish, when- 
ever necessary, two volumes in one year. When that is done, the 
mode of citation will be just like that of English reports, e.g., 
[1929] 1 A. L. J. and [1929] 2 A. L. J. 


The year 1927-28 will always remain memorable in the anrtals 
* of the legal profession in India, for in that year the legal profession 
became to some extent a self-governing body. The Bar Councils 


* Act came into force and in every province Bar Councils were 


constituted in accordance with the provisions of the Act. The 
profession may now be said to have become the master of its 
own destiny. We can now by our own efforts evolve traditions 
of which any Bar in the world may be proud. We frequently 
receive complaints from the members of the Mufassil Bar that the 


. Bar does not receive that courteous treatment and that considera- 


tion from the comrts which is its due. These complaints are in 
many cases well-founded, particularly when they refer to incidents 
occurring in the’cpurts of the Magistrates. But the best method 
of commanding the respect of others is to cultivate habits of self- 
respect and self-discipline, It is a mattes of common®*knowledge 


that there is a «paucity of careers pen to the educated middle 


+ 
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classes in India. The Bar is getting overcrowded every day. 
The numbér of practitioners in every district is far beyond 
the requitements of business or of the litigants withthe usual 
consequences that inevitably follow whenever supply outruns 
the demand. The competition in the profession is becoming 
keener amd keener every day and the struggle more and more | 
severe. If the profession is to maintain its prestige as an honour- 
Able profession, each. district Bar must organize itself and must ® 
insist upon the observance of the strictest standards of pro- 
fessional conduct among its members. Amputation of a diseased 
limb is often called for and is indeed wholesome. No court 
can dare trifle with the dignity or the status of an upright Bar. 
It is because we lack cohesion and because some among us, by’ 
‘their shortcomings, lay themselves open to blame, that com- 
plaints of rudeness and incivility on the part of the Bench are so 
frequent. = 


The Allahabad Bar Council has made its rules for admission 
to the Bar and these rules, having been approved by the High 
Court, will shortly be published: The Bar Council has, we think 
rightly, aimed at raising the standard of competence and skill in 
the profession. We think that these rules will strengthen the 
profession as 2 whole and even though they may tend to cause a 
slight fall in number, that will, we thirk, be compensated for by 
a better equipment on the part of those who embark on a legal 
career. Standards must not be allowed to fall too low in matters 
of fees either. Competition beyond certain limits is harmful, 
both to the members of the profession and to litigants. The Bar 
Council is advising every District Bar Association to make rules 
for a better and more equitable distribution of work among senior 
and junior members of the profession and for the regulation of 
fees. If such rules are made and are loyally followed by every 
megmber of each association, we have no doubt whatsoever that a 
most welcome change will be witnessed in the course of six months ° 
in the conditions, sometimes most regrettable, now prevailing in 
the province. ` - . è 
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A Treatise on the Law of Agency in British India, by B. B. - 

. Katiar, Advocate, High Court, Allahabad, Eastern Law House, 

- Calcutta, 1928. ar , ° 

We welcome this new treatise on the Lew of Agency, by 

Mr. Brindaban Katiar whose work on the-Law of Easement is 

already well-known to tlte profession. Is need hardly be said that 
$ $ 7 : 
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the Law of Agency is a very important branch of the law and an 
exhaustive commentary thereon was undoubtedly needed. The 
Tagore law lectures on the subject deliveréd more than 30 years 
ago have long been out of print. The Law of Agency in British 
India -is compressed in 57 sections of the Indian Contract Act. 
Having regard to the infinite variety of transactions ® which 


~ uifficult questions relating to the Law of Agency arise, there is 


great room for a learned and full commentary on the subject? 
We have read the book with great interest and profit. Mr. Brin- 
d&ban ltas dealt with the subject in a masterly way and in all 
its aspects. His treatment of the subject is logical and well- 
arranged. His citation of authority is absolutely exhaustive and 
indeed invites comment from one point of view. Their Lordships 


of the Privy Council have often warned the Indian Courts against’ 


reliance on American case-law. This book abounds with refer- 
ences to American cases. The table of cases occupies 169 closely 
printed pages.in small type. In the preface we are informed 
that nearly 10,000 cases have been cited. Out of these, if we 


mistake not, over 8,000 must be American cases. Complete ` 


American reports are not available even in Presidency towns, what 
to say of District headquarters. Industrious and painstaking as 
the author is, it is impossible to imagine that he could have read 
through and verified for himself all the cited American cases. 
The references have probably been bodily reproduced from leading 
American text-books and such indiscriminate citation of authority, 
in our opinion, lends no additional weight to a learned com- 
mentary.- Reference to the text-books, English, American or 
Colonial, from which the learned author had’ derived his infor- 
mation, would have been quite sufficient and would have been 
equally authoritative. An author, in our opinion, js not entitled 
to refer to any particular reported decision in support of his 
statement of the law, unless he himself can vouch for the correct- 
ness of the reference. The citation of this American case-law has 


e simply increased the bulk of the book by about 300 pages without, 


in our judgment, adding in any way to its weight or utility. This 
criticism is not intended to detract from the value of the book. 
A second edition will no doubt be-soon called for and we would 
ask the learned author to consider whether a smaller dimension’ 
would not make the book more handy and more useful. We may 
add that the learned author has devoted special chapters to describe 
the ineidents of special classes of agents, such as commercial agents, 
electioneering agents etc. The material sections of the Indian 
Contract Act haye been reproduced and notes appended to each 


„section réfer to the pages of the main commentary where the sub- 


jéct-matter of each section is dealt with in detail. The get-up of 
the book is excellefit and the price is moderate. 
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We invite attention to the rules made by the Bar Council 
constituted for the High Court at Allahabad under Section 9 and 
Section 15, Clauses (b), (c) and’ (d) of the Bar Councils Act 
to regulate the admission of persons as advocates and their train- 
ing. The most important change that has been introduced by 
the Bar Council is that the period of training has been altered 
from six months to one year. Complaints having been made that 
the training undergone was perfunctory, the Bar Council has made 
the rules more strict and the candidate is required to keep a 
regular record of the work done by him from day to day during 
the period of training and to submit the same along with his 
application. The aim evidently is to ensure a sound working 
knowledge of the law and the practice of the courts on the part 
of the applicant for admission. The amount of fee payable to the 
Bar Council, in addition to the requisite stamp duty of Rs.500, 
is fixed at Rs.100. It will be noticed that under the Bar Coun- 
cils Act, as soon as a person is enrolled as an advocate, he is at 
liberty to commence practice either in the High Court or in any 
District Court as he likes. The old rule under which a vakil 
who was desirous of practising in the High Court, was required 
to satisfy the High Court that he had already practised for 2 years 
or more in one or more of the District Courts in these provinces, 
is no longer in force. Therefore persons, who want to practise 
in*the High Court, are really better off under the new rules and, 
actually save one year. We trust that the new rules will promote 
the efficiency of the bar as a whole. Other rules relating to 
professional conduct, etiquette and discipline are under considera- ® 
.tion of the Bar Council and we hope wilk come intg operation at 
an early -date. 
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The Agra Tenancy Laws being a complete commentary on 
The Agra Tenancy Act (III of 1926), by R. S. Nigam, M. Sc., 
U.P.C.S., Deputy Collector, United Provinces, Allahalad, The 
Indian Press, Ltd., 1928. 


This is a commentary on the Agra Tenancy Act (III of 
1926). The learned author is a member of the provincial exe- 
cltive strvice of these provinces and his work displays an intimate 
knowledge of the working of the Act and the practice dnd pro- 
cedure of the Revenue Courtss We congratulate the learned 
author on the excellence of his work. It is in every sense an 
exhaustive, complete, comprehensive and up-to-date commentary. 
Almost all the decided cases on the subject have been referred to 
in appropriate places. This branch of the law is of the utmost 
importance to a very large number of people in their daily lives. 
A book which explains the law in a clear and well-arranged way 
is bound to be of the greatest use. In the preface the author has 
concisely but clearly stated the salient features of the new legisla- 
tion. His notes are brief, clear and to the point. In the several 


appendices, the material portions of other Acts and Regulations ` 


and circular orders of the Board of Revenue are quoted. The book 
is exceptionally well-printed and got up. We cordially commend 
it to the notice of the Revenue Officers and members-of the pro- 
fession. f 
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AMEER ALs MAHOMMEDAN Law, Vou. II, FIFTH EDITION 
1929, Price Rs.18 


In 1880 Mr. Ameer Ali enrichéd’Indian legal literature by the 
publication of his’ erudite and scholarly treatise on Mahommedan 
Law. For 48 years the book ‘has had the inestimable advantage 
of revision by its learned author. The present (Sth) edition was 
prepared by Mr. Ameer Ali himself last year and we share the 
regret of the publishers that he did not live to see it through the 
press. No single book on any branch of law has had, in recent 
times, greater effect on the development of the law in the law 
courts than Mr. Ameer Ali’s book on Mahommedan Law. His 
opinions have always commanded respectful consideration even 
where they have not met with judicial approval or assent. In 
later years the elevation of the author to a seat on the highest 
Judicial Tribunal in the Empire has invested: his opinions on 
matters appertaining to the Personal Law of the Mahommedans 
with, if possible, even greater weight and distinction. On the 
Law of Wakfs conflict between judicial opinion as expressed in e 
the decisions of the Privy Council and the views which Mr. Ameer 


Ali pressed, both in his book and from the bench, is well-known « 


and Mr. Ameer Ali’s views finally prevailed by the intervention 
of the Legislature. Of this edition it is sufficient to say that it 
has been prepared by the learned author himself. In its masterly 
exposition of the basic principles of the Mahommedan Law with 
reference to the original authorities and actte criticism of -decided 
cases where they have departed from such prificiples, the book | 
stands absolutely unique. This volume deals with the Law of 
Succession and of Personal Status, namely, the legitimacy of 
marriage, dower and the guardianship etc. It is needless to add 


that the Tew edition of Amec® Ali on Mahommeden Isaw is sure 
e e 
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to be cordially welcomed by the profession. The publishers have 
done their part of the work very well indeed. 


Tuer Law RELATING TO INJUNCTIONS IN BRITISH PNDIA by 


` Sir John Woodroffe, M.A., B.C.L., Sth Edition, Price Rs.12 , 


Tue Law RELATING To Receivers IN British Inpia by 
Sir Johù Woodroffe, M.A., B.C.L., Sth Edition, Price Rs.12 

We welcome these new editions of Woodroffe on Receivers 
and on Injunctions. These books embody the Tagore Law 
Lectures delivered by the learned ‘author in 1897. Ever since 
their publication the books have been ‘regarded as. authoritative 
and leading treatises on the subjects with which they deal. A 
noticeable feature of these books is the care and accuracy with 
which general principles are stated and illustrated with reference 
to leading decisions. While all the Indian cases have been noticed 
in appropriate places, the learned author has not overburdened 
the text with citations of large number of English and American 
authorities. We think that this is a wise course to adopt and 
quotations from authoritative English and American books are 
as useful as references to the actual English or American cases, 
reports of which are seldom available in the mufassil. The Law 
relating to Injunctions is an important branch of equitable relief 
and its application is called for to meet the everschanging and 
developing requirements of modern society. A grasp of the 
basic principles which relate to the exercise of this equitable 
*jurisdiction is obviously necessary, both on the part of the bench 
_ and the bar. We know of no better books that can give the 


” necessary assistance and guidance to achieve that end. We have 


no doubt that these books will be welcomed and appreciated by’ 


the profession. 
é g 





THE CourT ies Act by M. Krishnamachariar, M.A., M.L., 
` Ph.D., Second Edition, Madras 1929 
“* This is the second edition of a careful commentary on the 
-Court Fees Act. “It is a useful feature of this edition that it 


incorporates under each sgction the various amendments made by 


Provincial Actg: The book is exhfustive and ‘all relevant cases 
. è ” | 
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have been referred to. We have no doubt that it will be found 
of great utility by the legal profession. 


Tug Pornr-Norep INDEX oF CASES OVERRULED AND 
REVERSED (1809-1929) by A. S. Srinivasa Aiyar,. Advocate, High | 
Court, Madras 

This appears to be a useful publication and renders it, possikle 
to discover at a glance whether a particular decision is still good 
law or not. We have no doubt that this index will prove of 
utility in daily practice, It has been very neatly and clearly 
arranged. 


THe Lire oF Sir Epwarp MarsHatt Hatt by Edward 
Marjoribanks, M.P., with an introduction: by the Right Hon. The 
Earl of Birkenhead, London, Victor Gollancz, Ltd., 1929 

We congratulate Mr. Marjoribanks on writing a book of 
fascinating interest to all lawyers. In Sir Edward Hall, 
Mr. Marjoribanks had a great subject and he has taken full ad- 
vantage of his opportunities. The book is written in a singularly 
attractive style and the interest of the reader never flags for a 
moment. If the task of a biographer is to make his readers feel 
absolutely at home with his subject and to make thém feel as 


if they were on terms of friendship and intimacy with the ` 


subject of biography, then Mr. Marjoribanks has succeeded ad- 
mirably. In his pages Sir Edward Marshall Hall lives again, with 
all’ his noble qualities of head and heart, his devoted enthusiasm e 
. for the cause of his clients, and his passionate and fearless ad- 


vocacy. Lord Earl Birkenhead testifies to the great position occu- 


pied by Marshall Hall at the English Bar. Marshall Hall had come . 
to be known as the great defender. His magnetic personality, 
his great charm of manner, his persuasiye eloquence and almost 
overpowering oratory must have wielded almost overwhé/ming 


. . ‘ . . . e . * 
influence on British juries. Mr. Marjoribanks has given us a most . 


interesting account of the celebrated cases in which Marshall Hall | 
appeared and a perusal of these pages would be not only interest- 
ing but instructive to all lawyers. The book contains copious 
extracts from the addwesses made by „Marshall Hall to’ juries. 


We cannot forbear quoting ofe as an example of; Marshal Hall’s 
e 


48 LAW LIBRARY 


. . . . 
method of advocacy. Here is the account of the peroration in 
his address for defence in Lawrence’s case:— 


Finally came the peroration in which he made the comparison 
of a trial of a man for his life with the weighing. & a sub- 
° stance in a pair of scales. But the time-honoured simile became 
original and compelling with his dramatic treatment. With 
oatstretched arms he illustrated his words by the swaying of 
his body and the gestures of his hands. ‘It may appear that 
the scales of Justice are first weighed on one side in favour of 
the prisoner, and then on the other against the prisoner. As 
counsel on either side puts the evidence in these two scales, I 
can call to my fancy a great statue of justice holding those 
two scales with equally honest hands. As the jury watch the 
scales, they think for a moment that one scale, and then the 
other, has fallen, and then again that~they are so level that 
they cannot make up their minds which was lower or higher. 
Then in the one scale, in the prisoner’s scale, unseen by human 
eye, is placed that over-balancing weight, the weight of the pre- 
sumption of innocence. When the balance is so struck that you 
“cannot tell which pan is nearest the ground, then it is your 
duty to remember the invisible weight of that invisible sub- 
stance—the right of every man to demand the acceptance of 
his innocence until he is proved guilty ` I will leave it 
in your hands. Try this case upon the evidence, and upon the 
evidence with the help of God’. , 


Marshall Hall was a great advocate, great in his independence 

*and fearless in discharge of his duties regardless of favours or 

frowns of the bench. We wish his personality were an example 
to all members of the bar throughout the world. 
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THE CIVIL AND CRIMINAL LAW SERIES 


` Porrce Reports AND INVESTIGATION, lst Edition 1928, 
price e 4; . b : 
2. ACCOMPLICE AND APPROVER, Ist Edition 1928, price 
Rs.4; ` 
3. L&w oF IDENTIAiCATION, Ist Edition’ 1929, price Rs.4; 
by Mohamed Kalandar Ally Khan Sahib, M.A., (Punjab) 
LL.M., (Bombay), Advocate, High Court of Judicature, Lahore, 


printed at the Mercantile Press, Lahore. 


i 


We notice these three works of Mr. Khan together because 
they really deal with cognate subjects and have been prepared on 
the same lines. A perusal of the books clearly demonstrates the 
great industry of the learned author ‘and his complete knowledge 
of the law and practice: relating to the subjects in hand. We 
have no doubt that the books will be found useful by the practi- 
tioners in the criminal courts... Speaking, however, for our- 
selves we are of opinion that a large number of cases under the 
Indian Penal Code should never have been reported. Such decisions 
almost invariably turn on the facts of the particular case in hand 
and the credibility of the evidence adduced. The principles are 

well-settled and are not in doubt. A decision on the facts in one” 
case can be of no authority in the decisign of another case and 


instead of helping may really be a source of embarrassment to the . 


court. The learned author has quoted copiously from the re- 
ported decisions. In point of fact his books are well-arranged 
notes of cases, going into great and sometimes even into un- 
necessary detail. To illustrate, we quote® the following passage 
from the book on Accomplices at page 70. Paragraph.35 runs 


as follows:— . 


Evidence for conviction on a charge of ‘bribe to be conclu- 
sive:*-Where the eyidence produced by the prosecution in support 
P a kd 
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> ‘of a charge of bribe against a SPE consisted of the 
. following witnesses, namely:— S 

(i) Imam Din—stating that the EE E had besten 

Roda severely and wanted a bribe of Rs.40, for the release of 

“Roda, whereupon he. (Imam Din) borrowed the m@ney from 
Sukh Dial, through Samand, and paid the bribe, ` 

(ii) Samand—who borrowed the money for the purpose, 

° e, (ii) Sukh Dial—who lent the money and produced ` account 

sake (which, however, were not regularly kept and in which 


° 


there were blanks after Samand’s account), and 
. (wv) Indar Singh~Sukh Dial’s nephew to support the loan. 
Held, that this evidence is not sufficient to support the con- 
viction. Mehr Ilaki v. Emperor, 26 P. W. R. 1911, Cr., 12 
I. C. 93,-12 Cr. L. J. 485 (1911)—Sir Arthur Reid, C. J. 
NOTE—The head-note of this case as given in the Criminal 
Law Journal i is as under:— 
' In- order to establish a charge of bribery against a public 
‘. servant, or of his, having committed an offence in the discharge 
; of his duties as such, the evideñce should be conclusive. 
It ‘seems to us with respect that this particular decision did 


"not lay. down any principle at all and cannot be of any. helpful 


assistance to any court in any subsequent case. We hope that in- 
further editions the learned author may- prefer. to condense his 
material a little. As we have said, the. books are otherwise valu- 
able and decisions have been -accurately summarized. 
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U. P. GOVERNMENT ACT 
. THE NAIK GIRLS’ PROTECTION ACT’ 
(No. II of 1929)* > . 
[Received the assent of the Governor-General’ on Marth 11, 
1929] 
Wufreas it is expedient to terminate die custom whereby 
minor girls of the Naik caste in the United Provinces are trained” 
or prostitution, and whereas the previous sanction of the Gov- ° 
ernor-General has been obtained under Sub-section (3) of Sec- 
tion 80-A.of the Government of India Act to the. passing*of this 
Act; It is hereby enacted as follows:— 
1. (a) This Act may be called the Naik Girls’ Protection 
Short title and extent Act, 1929. 
© (b) It-extends to the whole of the United Provinces. 
2. - The district magistrate may from time to time by general 
Power of the district Of Special.order which shall be published 
magistrate to demand in- in the prescribed manner require any 
formation. member or members of the Naik caste for 
the time being present within the local limits of his jurisdiction to 
appear before him and furnish him with such information as may 
-be prescribed for the purposes óf this Act. 
3. ‘Fhe district magistrate may from time to time by order 
Power of the dixrice I” Writing direct any person or persons 
-magistrate to order restric- having under his or their guardianship or 
tion of movements of Naik control a minor girl or girls of the Naik 
pinot prls -caste within the local limits of his jurisdic- 
tion to take such steps as he may by the said order specify to res- 
trict or otherwise regulate the movements of such minor girl or 
girls or to remove her or them to the Kumaun division in order 
to prevent her or their being trained to the profession of prostitu- 
tion or living in immoral surroundings. 
4. If the district magistrate is of opinion ‘that there is danger 
Pawer -of the distri tPat 2 minor girl of the Naik caste within 
magistrate to arrange for the local limits of his jurisdiction may be 
custody of Naik minor gold, let for hire, trained or otherwise 
„gils disposed of with- the intent that she shall 
be employed for the purpose of prostitution or for any unlawful 
and immoral purpose, he may order that"she shall ebe sent to a 
settlement and there detained for such period as may be prescribed 
or that she shall be placed under the guagdianship of any person 
of the same faith who is willing and in the opinion of the district 
magistrate fit to have charge of her and may take such steps as 
may in his opinion be necessary for the enforcement of such order. 
5. Whoever, having been required by a district magistrate 
"` under.Section 2 of this Act to appear 
geeky for failure to fur- before him and furnish him with informa- 


° tion without lawful excuse fails şo to 
OO SOS 
*Publisted in the “Government Gagette, dated ‘Allahabad, March 30, 1929 
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appear or refuses or fails to furnish information Which it was 
within his pawer to furnish or furnishes false informatio shall be 
punished with simple imprisonment for a term not exceeding six 
months or with fine not exceeding two hundred and fifty rupees 
or with both, ` ; ; è 
. . 


Provided that a substantive sentence of imprisonment shall 
not be passed against a person who is convicted under this Sectién 
as Br first time. 

:ı Whoever without lawful excuse disobeys, or resists, or in 
| penalty for failure to 28Y Way obstructs the execution of, any 
obey order of district mags- order of a district magistrate made under 
= -erate _. Section 3 or Section 4 of this Act shall be 
punished withsimprisonment of either description for a term not 
exceeding one year or with fine not exceeding five hundred rupees 
or with both. ; 

7. The local Government may make rules consistent ` with 

an _ this Act for carrying out the purposes of 
Power of local Govern- this Act, and may by such rules pres- 


. ment to make rules cribe. the nature of the orders which 
we may be made by the district magis- 
a ‘trate under this Act including an order exempting any member of 


class or group of Naiks from the operation of Sections 2 and 3 
of this Act and the conditions under which such orders may be 
made; provided that the power of the local Government to make 
rules under this section shall be subject to the condition that the 
rules shall be made after previous publication in the gazette and 
in the localities mainly occupied by Naiks; and after an oppor- 
tunity has been given to the Council to discuss them; provided 
further that the rules shall not take effect until they have been 
published in the gazette in their final form. 


Definitions 8. In this Act— ` 
. (a) “minor girl” means a girl who is under the age of 
eighteen years, 
e (b) “prescribe” means prescribed i rules under “this 
Act, « 


(c) “settlement” means any home-or institute for the 
custody of girls declared by, the local Govern- 
3 ment to be a settlement for the purposes of this 
7 Act, provided that such home or institute shall 
. a belong to and be managed by persons of the same 
. ereligion as that of the girls concerned, 


e (d) “member of the Naik caste” includes a prostitute 
Born of Naik parents or of a Naik prostitute. 


e ° : : ® 
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GOVERNMENT OF INDIA ACT 
HINDU LAW OF INHERITANCE (AMENDMENT) ACT 
s (No. II oF 1929) * 


[Received the assent of the Governor-General on February 2 
1929 ] 
An Act to alter the order in which certain heirs of a Hindu male 

dying intestate are entitled to succeed to his estate. 

WHEREAS it is expedient to alter the order in which certain 
heirs of a Hindu male dying intestate are entitled to succeed to his 
estate:—It is hereby enacted as follows:— 

1. (1) This Act may be called the Hindu Law of Inherit- 


Short title, extent and 
application ance (Amendment) Act, 1929. 


(2) -It extends to the whole of British India, including 
British Baluchistan and the Sonthal Parganas, but it ap- 
plies only to persons who, but for the passing of this 
Act, would have been subject to the law of Mitakshara in respect 
of the provisions herein enacted, and it applies to such persons in 
respect only of the property of males not held in co-parcenary 
and not disposed of by will. 
2. A son’s daughter, daughter’s daughter, sister, and sister’s 
Order of succession of cer-, son shall, in‘the order so specified, be en- 
tain heirs “titled to rank in the order of succession 
-next after a father’s father and before a father’s brother: 


. Provided that a sister’s son shall not include a son adopted 


after the sister’s death. 
3. Noghing in this Act, shall— 
Savings : 
(a) affect any special family or local custom having the 
i force of law, or 
(b) vest in a son’s daughter, daughter’s daughter or 
sister an estate larger than, or different in kind from, that 
possessed by a female in property inherited by her from a 


male according to the school of Mitakshara Law by which 


the male was governed, or 

(c) enable more than one person to diced by inherit- 
ance to the estate of a deceased, Hindu male which by a 
customary or other rule of succession descends to,a single 
heir. aa ° 
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GOVERNMENT OF INDIA ACT 


PRESIDENCY-TOWNS INSOLVENCY 
(AMENDMENT) ACT : 


(No. II oF 1929)* j 
[Received the assent of the Governor-General on March 22, 
1929 ] 


An Act further to amend the Presidency-towns Insolvency 
Act, 1909, for a certain purpose. 


WHEREAS it is expedient further to amend the Presidency- 
towns Insolvency Act, 1909, for the purpose hereinafter appear- 
ing;' It is hereby enacted as follows: — 


1. This Act may be called the Presidency-towns Insolvency 
Short title (Amendment) Act, 1929. 


2. In Sub-section (2) of Section 69 of the Presidency- 

Amendment of Section 69, towns Insolvency Act, 1909, for the words 

Act I of 1909 “six month” the words “one year” shall 
be substituted. 


e e 
» Published in the Government Gazette, dated “Allahabad, March 13, 1929 
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THE OTHER SIDE OF THE SHIELD 
INTRODUCTORY 


The very first issue of this year’s Allahabad Law Journal 

contains an editorial note that 
the year 1927-28 will always remain memorable in the 
annals of the legal profession in India 

as ; 

‘the profession may now be said to have become the master 
of its own destiny. 

There is a passing reference to the complaints of the muffasil 
bar and then begins what reads to us, in the muffasil, as lecturing 
and sermonising the helpless and the weak instead of espousing 
their cause. The task is so easy. 

The institution of Bar Councils is young and we in the 
muffasil do not wish to do or say anything that may injure it or 
retard its progress and growth. But have we not a right to express 
our doubts and difficulties? Do the Olympians ever think over 
our difficulties and the debasing atmosphere of “Huzurism” in 


which we have to pass our days? Yes, we have been allowed to® 


subscribe ourselves advocates and to wear badges. But what 


change has it brought in the attitude of courts towards us? Has ® 


the badge brought us more freedom and independemce? If not, 
mefe title or badge cannot make us “ masters of our destiny ”. 

One remedy is suggested in the note above referred to; and cer- 
tainly “we (should) organize” ourselves, and “insist on the 
-observance of strictest standards of professional conduct 
among members”. But what we resent is that you, 
Mr. Editor, paint the picture which creates the ‘impression 
that we jn the muffasil have got more than our, share 
of the tajnt of original sin, which nothing but sack-cloth 


. 
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and ashes can remove. Our complaints are, at least some of them, 
admitted to be “well-founded” but no remedy is suggested except 
that which enjoins on us to purify ourselves. But we wish to set 
up some external machinery as well, so that the inner and the 
outer, i.e., the internal and the external purification maf go on 
side by side. Why not constitute a standing sub-committee of 
the Bar Council to receive our complaints, to inquire about them 
eitlfer ditectly or through the district bar associations, and then 
to take nécessary action, if need arises? Is it too much to ask for 
it? Will not the very announcement of the formation of such 
a sub-committee exercise a sobering influence throughout the 
province. 

ROOT CAUSE OF THE EVIL AND ITS REMEDY 

For years I have thought over the subject, and have tried to 
find out the root cause of our unenviable position. There is over- 
crowding and the consequent fall in our professional standard. 
But our critics forget that we have received higher education and , 
have therefore at least some sense of self-respect. It is prejudice 
alone which can presume against us and declare that in our case 
culture and education have fallen flat. 

So far as these provinces are concerned, the root cause appears’ 
to be the fact that from the Hon’ble High Court down to the 
lowest judicial officer, every one seems to be bent upon emphasizing 
on our duties and none considers about our rights., Discipline, 
strict discipline and even stern discipline is meted out to us. No 
one seems to consider that the principle: “Spare the rod and 
soil the-child” has been discarded as unsound by the highest 
educationist even in case of children. It inspires fear and nervous- 
fess. The sword of Dantocles is so constantly seen hanging over 
our heads that self-respect cannot be reasonably expected to grow. 
If we present an application for the transfer of a case and theré 
are allegations therein whch are found later on to be false, we 
* are considered personally responsible? If we raise legal points 

which are not accepted by courts, we are held to be responsible 

for the deléy. If one appears for his brother vakil to defend him 
- sand 'the client is foung guilty, one is blamed for it and even punish- 
. . €d- Where is the principle that “ the blackest criminal? should 


* get legal ‘advice and even the active services*of a lawyer to defend 
e 
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him? As Chief Justice of the High Court of England, Lord 
Reading considered it the pride of the English bar. that even the 
worst criminal is sure to get someone to defend him. But if 
such personal responsibility is introduced in England as is embodied 
in the following extracts from the judgment of the Hon’ble High 
*Court of Allahabad in the Full Bench case of In the matter of 
Ahmad Ashraf Vakil, 1 think even the English bar will lose much 
of its pride, freedom and independence. g ° 

(1) We wish the profession to understand that a man who 
signs his name to a document makes himself thereby in every way 
responsible for it as if he was the original drafter of it. 

(2) He will be bound by all the implications arising from it 
just as he had written every word of it with his own hand. 
Practitioners must realize that if they make or associate them- 
selves with statements which they know are dishonest and 
untruthful for the purpose of misleading the court, they must, 
on proof of misconduct,. bear personal responsibility and that 
it will be no defence to say that it was done in the interest of 
his client or at his instigation. (Our italics.) 

` The following very interesting questions arise from the above 
authoritative announcements:— 


(1) Are we to sit on judgment on our client’s case first, so 
as to find out how much of his case is dishonest or false? 

(2) Suppose a murderer comes to a lawyer and confesses to 
him his guilt but offers him good fees and wants to put in false 
defence on the basis of what are forged documents proving his 
alibi. Of course, if a lawyer himself participates in procuring 
forged documents, our condemnation should know no bounds. 
But if what he does is simply to put his tlient’s case according toy 
. his instructions and his responsibility is eonfined only to putting 
e¥érything in legal shape and form, raising legal points in favour 
of his client accordiñg to the pertinent Jaw and rulings, will you 
still consider him “personally responsible” because he “associates 


himself with statements which are dishonest and untruthful”? , 


How can the blackest criminal get legal advite on thtse condi- 
tions? What is again the sense in the Law of, Evidence declaring , 
communications to a lawyer “ privileged ”? Should. a lawyer go 
and inform the court cohcerning his opiaions of his client’s case and 
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communicate his confession of guilt as well? Even such ar emi- 


nent authority as Sidgewick absolves the lawyer of eyen any 
personal moral responsibility for the falsehood of his client’s case. 

(3) Where is then the need of courts, if every lawyer i is to 
judge his client’s case? 

° What I have understood the function of a lawyer in the 
modern machinery for the administration of justice is to represent 
Kis clieht’s view of the case according to his instructions in the 
legal form so that the Judge may understand that aspect of the 
case. But if the lawyer is to sift the truth from falsehood, the 
utility of the disinterested, impartial courts of law disappears. Of 
course, the lawyer should take only professional as opposed to 
personal interest. 

Even before the aforesaid pronouncement, there have been 
pronouncements of opinion in our High Court such as to make 
a lawyer nervous while dealing with a case for fear of personal 
responsibility being attributed to him. For example, it was ruled 
that a lawyer presenting an application for transfer of a case 1s 
responsible for the complaints against the presiding officer. Who 
would, under these conditions, present such applications? How 
can a lawyer discover their truth or falsity ? Has he time and 
the means? It is pointed out that there should be some check 
on irresponsible applications. Certainly so. But an affidavit is 
filed with every such application. Why not ther prosecute the 
man who files a false affidavit in a case, where the falsehood is 


intentional and the ends of justice require it? Why should you ~ 


° saddle the lawyer, whose capacity is simply representative, with 
personal responsibility in a case? I remember another case also 
* reported in the Leader some years ago (the case was an execution 
case from some western district). Certain points of law were 
raised in defence by a lawyer and were ultimately found “baseless 
and hence the case of *the lawyer was considered bordering on 
what is called unprofessional. Nobody seemed to notice that, if 
according to the procedure provided by the Civil Procedure 
Code, those issues of law were’ taken up by the presiding officer. 
-on the very first kearing and disposed of then and there, nobody 
would,have suffered. The law is so complex and the authorities 
so conflicting that it becbmes diffigult to judge as to the futility 
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or otherwise of a point of law beforehand. ~ But here the Olym- ° 
pians *get a ‘generous treatment; for a Sir Tej Bahadur Sapru 
is praised as our “Courageous Doctor” if che raises a new yet 
unsupportable point, and an O’Conor; while praising ~ Judge 
can admit with immunity that if appearing for the side which . 
e had a false case, he always feared’ that somehow or other that 
learned Judge was sure to discover’ the reality. It may ‘respect- 
-fully be pointed out that our difficulties in the muffasil are greater 
` in--this respect as new circumstances come to us every day and 
we have to give them name and legal shape sometimes without 
the help of any clear ruling on the point. Even a humble lawyer 
like myself can lay claim to have framed some legal propositions ` 
which found acceptance in courts, though the points were till then 
res integra. Why check originality when you can avoid delay 
by coming-to grips on the points of law on the very first hearing? 
The ideal attitude of the rule-making or disciplinary autho- 
rities towards lawyers “has been beautifully expressed in the 
` famous words of Lord Esher, M.R., which are as follows:— 
A counsel’s position is one of the utmost difficulty. He is 


not to speak of what he knows, he is not called ‘upon to consider 
whether the facts with which he is dealing are true or false 
.. Far more than a Judge, infinitely more than a witness, he 
A wants protection, on the ground of benefit to the public. If 
` the rule of law is otherwise, the most innocent counsel might 
be unrighteously harrassed with suits and therefore it is better 
to make the rule of law so large that an innocent counsel may 
never be troubled, although in making it so large, counsel ave 
included who have been guilty of malice and misconduct. (Our 
italices.) e ~ 
This is why the English bar is so ‘independent and fearless 
as*to serve as a model to the world. This is why even the 
Americans come all the way across the Atlantic to study the 
British system .of the administration of justice. If you make ° 
your advocates cowards and cringing flatterers, whose very existences 
depends on the smiles of the presiding judicial. officer’, you can 
never have a Sir Edward Carson or a Sir John,Simon here. ° 4 
Even if in a “ dependency ” the aforesaid ideal is considered œ 
too risky, we pein invite the atéention of our Bar Council 
° se 
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which is now the successor of the Howble High Court, towards 
the pronouncement of the Calcutta High Court in the recent case 
of Nazir Abmad v. Jogesh Chandra Banerjee’, in the hope that we 
will at least be given the benefit of a presumption in our Favour: 


. It is the duty of a court, when a complaint is sale against 


® an advocate for having used defamatory words, to presume that 


the remark or question objected to was made on instruction and 
iñ good faith....Unless a pleader is to set himself as Judge, 
I do not see how Babu Jogesh Chandra Banerjee can be called 
upon to undergo a trial, when there is no malice, wantonness or 
private motive and when his client accepts full responsibility. 
(Our italics.) 

This is to a certain extent satisfactory and at least an 

attempt to approach the ideal. 


OTHER DIFFICULTIES 


é 


(1) The spirit of accommodation is disappearing. -It is to 
a certain extent due to the rush of work. But where there is a 
will, there is a way and there are courts which even now show a 
courteous spirit of accommodation. I may mention a case of 
actual experience. I do not name the presiding officer, for, why 
should one be singled out when the complaint is general? I had 
a small cause case before an Additional Sessions and Subordi- 
nate Judge and was appearing for the plaintiff. As she summonses 
of witnesses were returned unserved and the presiding officer. 
was engaged in a sessions case- which could not reasonably be 
“expected to come to a close before the court time itself was over, 
an application for postponement was handed over to the reader. 


. A A f 
“I naturally attended to the cases in the revenue courts in the 


adjoining conapound, ahd left the client to watch his interests’ 
and to call me if need arose. Towards the close of the court 
hours, the case is called,*the application is disallowed, a summary 
statement of the client is taken, wherein the points mentioned 
even in the plaint are not cleared, and the case is dismissed on a 
wrong point not even raised in the written-statement. Even 
on request, a few minutes are not allowed to the client to fetch 
me from the revenue courts in the adjoining compougd and the 
71928] 111 1. eC 569° . e 
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indigpant remark is made. 
-Hla Reps om TUS, ped Spee Ube Unt oS eS al 
Did- the Judge expect that a busy advocate should have 
been waiting all day long for a small cause case under the cir- 
cumstandts detailed above? Alas! In the muffasil a case is not, 
sometimes passed over even once ‘to accommodate a lawyer. e 
There are honorable exceptions, but the general tendency, is under 
discussion ‘here. I think many a lawyer has lost a part of his 


honest income for want of this spirit of accommodation. 


(2) In a recent case, the Hon’ble High Court remarked 
that a certain bar association did not seem to be up-to-date in 
case-law only because in the judgment of the subordinate court, 
the case relied on was a case of a few years back. It is not 
perhaps known to the Hon’ble Judges that the subordinate courts 
do not mention all the authorities cited. They consider it more 
convenient not to mention an embarrassing case. Why not 
make it a rule for the court to mention and deal with all the | 
rulings cited if insisted on by counsel? The bar too must 
‘have some rights. If an advocate wishes to get a pronouncement 
on'a point of law on the basis of a ruling, who is the Judge to 
ignore it and thereby to insult him at least by implication? 


CoNCLUSION 


I have touched only the general points and request the 
authorities to consider the matter sympathetically. The Bar 
Council has got 2 very inadequate representation of the muffasil 


and’ before the next elections some device should he found for e 


our proper representation. Just for the sake of suggestion, I 


say that each civil district or a group of a few such districts se 


should be made an electorate to send up one membgr. In such 
a case a substantial proportion of the total number of members 
of the Council should be reserved for such, electorates. 


; There is one very retrogressive provision in the Act. ° We 
should try to get it removed. Before this Act a vakil of the 
High Court was amenable to the inquiry by the Hon’bfe High - 
Court only, but now an option is given to the Bar Council to 
hand over the inquiry to the District Judge. Why not let a,con- 
vention develop” in the meantime not tọ send down a case, if 
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* the advocate concerned objects?” He must have his inquiry in an 
atmosphere unaffected by local politics and prejudice. Wo know 
that the bar at the High Court will never come under this rule, 
but the muffasil bar will suffer much in dignity and independence 

. ag their cases will be frequently sent down for inquiry® to the 
District Judges. : ° 

i I am sorry to notice that the Hon’ble Judges of the High 
Court too have a lurking sense of distinction between the ad- 
vocates made on June 1, 1928 and those that got the distinction 
before that date, as they mentioned the same,. while making an 
adverse remark on a judicial officer of Banda who failed to 
accommodate the people at the High Court bar. What wonder 
than that we in the muffasil are dubbed sys) Shey: and 
treated as such. The natural attitude ought to have been to give 
us proper honour and dignity with the title and the badge. 


‘ Let me ask those who differ from me to take a charitable 
view of what is mentioned here. Even if they think that the 
picture is painted too dark, let them accept it as “the other side ` 
of the shield ” without the consideration of which our difficulties 
cannot be solved. “ Amputation of a diseased limb is often. 
called for and is indeed wholesome” no doubt; but it is never _ 
good for the growth of a man’s body to make him pass his life 
in an atmosphere of perpetual fear. Life and limb are so 
precious that no surgeon proposes amputation lightly, and no 
sane modern physicist will tolerate the cramping Chinese shoes to 
gheck the growth of healthy limbs. Have you not moreover 
heard the story of a well-fed lamb, which grew thinner and_ 

wthinner because it was ngade to pass by a lion every day and 
thus lived in constant fgar of him. No title or badge can cheer 
us up so long as the sword of Damocles hangs just above our’ 


heads. g 
A Fatehpur 5 Ray BAHADUR LAMGORA 
. , 
je. ° 
Ti [We fear that our learned contributor has sadly misunderstood us. 
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In the note referred to by him: there was no attempt to lecture or to 
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sermonize. We emphasized the need of a disciplined organization of the 
district hars in all good faith in the interest of tlie whole profession. Every 
body is aware that the work in the districts is carried’ on under cir- 
cumstances sometimes both difficult.and annoying. Complaints about 
the general atmosphere surrounding the’ criminal courts and the dis- 
courteous treatment meted out by the magistrates to the members of 
the bar, specially the junior bar, are frequent and often well-foundede 
There is ‘also a tendency even in the civil- courts, nominally in thee 
interests of speedy disposal of cases, to adopt an? attitude of undue 
harshness towards the litigants and their legal advisers. It is grue that 
justice delayed may be justice denied büt it is also true that justice 
hurried may be justice wholly miscarried. But we must, in fairness 
to. the Judiciary in the civil courts, say that complaints of this descrip- 
tion are not very frequent and speaking. generally the. Judges treat the 
bar on the whole with consideration and courtesy. Exceptions there 
always are and it was precisely with the view that those exceptional cases 
should be dealt with efficiently on the spot that we insisted on the 
necessity of a well-organized bar association in every district. No one 
even remotely suggests that the district bar is infected with a double 
dose of original sin. .They are all members of an honourable profession 
and we have no doubt try to:live.up to the traditions of that profession. 
But it must be remembered- that unpleasant cases sometimes occur 
where there is a clear departure'from the accepted canons of professional 
propriety.. We feel that if the bar associations, whether in the High 
Court or the districts, were to take the initiative in ridding their ranks 
- of such undesirable members, the. status of the bar would be raised and 
no Judge or magistrate would dare insult the members of the bar with 
impunity. We do not here merely refer to cases of professional mis- 
conduct~such as misappropriation of funds, etc., but’ we refer here 
particularly to cases of unfair competition, underselling, back-biting, 
flattery ‘and attempts on’ the part of unscrupulous practitioners to curry 
favour with the Judge at the expense of their brother practitioners. If 
the bar associattons in the province were to take a stern attitude towards 
such individuals who may be members of their body, we feel certain 
that it would conduce to the. maintenance of the honour and the prestige 
of ethe profession. 


Our learned contributor refers to the Bar Council and expresses a° 


desire that the Bar Council should in some way or other take cognizance 
of specific instances in which members of the þar of a particular district 
” may have a grievance against any particular judicial officer. We confess 
that this idea does not appeal to us. The Bàr Council,is a statutory 
body with well-defined: powers and duties. It cannot set itself up as a 
public censor of the Judiciary in the province. It cannot conveniently 
investigate into the truth-of the allegations made before it. The task 
that our learned contributor desires the Bar Council, to perform is 
eminently a task for each district bar associatfon. The members know 
what has happened. They can easily investigate and they can give 
expression to their considered opinion on the particular matter. 

We do not quite fully appreciate what our learned contributor saẸs 
in his criticism of the rule relating to the personal “responsibility of the 
members ofəthe bar in the conduct of cases entrusted to them. We 
think that the rule on the Subject is settled beyond doubt. An advocate 
is not expected to sit in judgmer over-the case of his, clieat nor is he 
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° 
expected to investigate into the evidence for himself. But it is swrely 
not honourable for any advocate to make any allegation of fact in any 
petition which he knows to be false. For instance, if an advocate in 
an application for transfer alleges that a magistrate used abusive 
language when in point of fact to the advocate’s knowledge the magis- 
trate used no such language, it will not be doubted that the capduct of 
* the advocate was not free from blame. This is what, we presume, 

vas meant by the learned Judges in the case of Abmad Ashraf to whiche 
reference is made. What should be the course of conduct of an advocate 
toevhom,an accused person has confessed his guilt before or during the 
trial, has been often the subject of discussion. An eminent judge who 
was consulted by counsel in such a contingency was clearly of opinion 
that -it was the duty of counsel to go on with the case and to 
take all proper objections as to the admissibility of the evidence and 
to see that the accused had a fair trial according to the rules of proce- 
dure; but in the very nature of things no advocate so circumstanced 
would be able to fight the case with that moral fervour which is some- 
times displayed when there is a belief either in the innocence of one’s 
client or at any rate there is no belief in his, guilt. 

We venture to think that our learned contributor has taken a 
somewhat gloomy view of the future- of the profession. A straight 
member in the profession need fear no sword of Damocles and he carries - 
his self-respect always and everywhere with him.—Ep., A. L. J.] 


LAW LIBRARY 


Hinpu CoDE, BEING A CODIFIED STATEMENT oF Hinpu 
Law WITH A COMMENTARY THEREON, by Sir Hari Singh Gour, 
Kt. M.A. D.Litt., D.C.L., LL.D., M.L.A. Third edition; Revised 
and Enlarged, Calcutta, Butterworth & Co. (India), Ltd., 
6, Hastings Street. ; i 

Dr. Gour’s Hindu Code is the most exhaustive book on 
Hindu Law. He is a great advocate of codification of the 
Hindu Law and whenever the legislature embarks upon such ån 
enterprise, his draft can certainly form the. basis of discussion. 
In noticing a new edition of a well-known and standard legal 

“treatise the reviewer has a light task. It is only necessary 
to state that ghe learnetl author has carefully revised the whole. 
text in the light of the latest decisions and particularly of the 
recent statutes dealing with particular branches of the Hindu 
Law. ,This work of revision and amplification has increased the 
size of the book by abgut 400 pages. We resist the temptation 

* of entering into a discussion in this place of the policy underlying 
the recertt legislative enactments or of the directions in which 
further change is desirable. The whole subject is one of great 
difficulty in whiclf there is bound to be divergence of opinion. 
It is algaost unnecessary to say that the learned author bas noticed 
in appropriate places almest every reportéd decision dealing with 
the subjects In spite of its bulk th@ book is extremely well gotup 

. e a) F 
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and*is quite easy to handle, ae ee 
à se 


THE LAW RELATING TO` aas IN BRITISH Inpia, by 


Sir John Woodroffe, M.A., B.C.L., Fourth edition; Calcutta and’ 


Simla, Thacker Spink & Cox, 1929, Price Rs. 12. 

“The. third “edition of Sir John Woodroffe’s Tagore law 
electures-on the law relating to receivers was published long ago 
and this new ‘edition is published none too soon. « It appears that 
there has been delay in the publication of the work as we notice 
that the preface is dated April, 1927, i.e., about two years ago. 
Woodroffe: on Receivers may ‘be regarded as almost one of the 
Indian classics -and little need be said in praisé of its merits or 
to commend it to the notice of the profession. The number of: 
cases on the subject is necessarily limited. The great merit of 
the work really consists in its exposition of the principles regulat- 
ing the law on the subject. The citation is fairly complete so 
far as the Indian law reports are concerned, but as we have 
remarked in connection with other books of Sir John Woodroffe, 
there is a tendency on his part to limit himself to the non-official 
Calcutta Reports only. * ` a ae 

-Tue Law oF PLEADINGs IN BRITISH icone by P. c. Mogha, 
B.A:, LL.B, third edition, Races Law House; 15 College Square, 
Calcutta, 1929. 

We are glad to see that a third edition of Mr. Mogha’s well- 
known book on -pleadiiigs has Been called for so early. It must 
be a source of justifiable pride to the author that a third edition 
should have been called for. within three years. This great de- 
mand for the work proves its merit and its usefulness to the 
profession. Pleadings in the mufassil courts are still lax and no 
day passes in-the High Court when counsel on one side or the 
other is not embarrassed by the vagueness or incompleteness of 

“the pleadings. Every beginner in the’ profession should makee 
himself familiar with this book and in' view of the comprehen- 
sive nature.of the precedents given, it is rare to he of the greatest 
utility i in: every-day practice. 7 
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` TRADE DISPUTES ACT j 9° 


g 
i 


` 

(2) fn. particular a without prejudice to the generality 

of the foregoing power, such rules may provide for all or any of 
the following matters, namely:— 

(a) the powers and procedure of Courts and Boards, 


~ in@luding rules as to the summoning of witnesses, the: produc- , 


tion of documents relevant to the subject-matter of an inquiry 
or.<investigation and the number of. members necessary to 
' a form a quorum; : A 
(b) the allowances admissible to, members of Courts 
and Boards and to witnesses; `” ; : 
, (c)the ministerial establishment which may be allotted 
to a Court-or Board and the salaries -and allowances payable 
- to. members of such establishments: 


- (d) the conditions and restrictioris ‘subject to which 


me under this Act before a Court or Board; 

oe ; . (e) any other matter which is to be or may be 
pitied, , Paste 
(3). All rules made uida: hi section shall be iha in 


the Gažette of India or the local official Gazette, as the case may 
be, and: shall, on such publication, have effect as if enacted in 


ne Act, 2y 
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persons may be represented by legal practitioners in proceed- - 
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; U. P. Governnmin? Acf | 
UNITED PROVINCES TOWN AREAS 
wa S (AMENDMENT) ACT 
JEL (No. III oF 1929)* : S 
[Received the assent of the Governor-General on April 23, 


1929} ° 


WHEREAS it is expedient to -amend the United Tai 
Town Areas. Act, 1914;. It is hereby 
enacted as follows:— 

1. This Act may be called the “United Provinces Town 
Short title and commence- Areas (Amendment) „Act, 1929”. 


ment, “ 
2. For Sub-section (9) of Section 2 ofthe United Provinces 
Town Areas Act, -1914 (hereinafter 

oe of new “defini _teferred to as “the said Act”), the follow- 
_ ing Sub-section “shall be substituted, 


Preamble ` 


~ 


namely:— ` 
(9) ‘minority  commūůnitý?" “denotes whichever of the 

Hindu and Muslim communities is inferior in numbers to the 

other, according to. the returns ‘of the.most recent Govern- 

ment provincial census for the time- being”. 

3. After Sub-section (9) of Section (2) of the said Act 

the- following - Sub-section shall be 
inserted, namely:— ; 

“(10) ‘district medical officer. of health’ means the officer 
-appointed by the local Government to perform the. duties 
‘specified in Section 27”. / 

-4 ` For Section 4 of the said Act, the following senon shall 


Substitution of new Sec- be substituted, namely: — 
_ tion 4 of vu P. Act Woof .. 2 ° 
” 1914 


New definition y 


“4. The district magistrate may, by written order and 
subject to” such conditions and restrictiin as he may think fite 
, to impose, delegate all or any of the powers conferred on him 
by Sections 8-A (3), 9(3), 10, 11,-15, 35 and 36° to the officer- 

in-charge of the. sub-division in- «which the town area is situated 
or to-any: other officer of the revenue Staff of the district above 
the rank of tahsildar: © 

Provided thatthe district Bepa may at any time revise , 
an order passed by such officer under the powexs so a q”. 

. In Section 5 of the said Acts — ' 





Amendment `of Section $.- . ows e e 
of U. P. Act II of 1914 : j - we . . 
*Published in the :Gevt. Roan dated Allahabad, My 18, 1929" 2 
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substituted, namely :— 


Y UNITED PROVINCES TOWN AREAS (AMENDMENT) ACT 


` (1) For Sub-section (2) the following Sub-section shall be 
° 


““(2) The. panchayat shall ordinarily consist of — 
(a) the chairman, . 


(b) such number of elected members, not less than 
five nor more than seven, as the local Governme%t ma 
y 

prescribe, and 


(c) in town areas where the local Government so pre- 


e scribesʻan additional member from either the Christian or 


the Parsi or the Sikh community to be appointed by the 
district magistrate from persons who are not government 
servants”. 


(2) For Sub- fection (3), the following Sub-section shall be 


` substituted, namely:— 


ws 
D 


“(3) Only persons whose names are enrolled as electors of 


the town areas shall, subject to the provisions of Section 7, be 
eligible for election as members of the panchayat in the prescribed 
manner, provided that— ` 


(a) one member shall -be elected from the minority 
community, if there be such a candidate; 


(b) where the local Government has prescribed five 
elected members, and the minority community comprises at 
least 25 per cent of the total population of the town area 
two members shall be elected from the minority community, 
if there be such candidates; 


(c) where the local Government has prescribed six 
elected members, and the minority community comprises 
more than 24 per cent but less than 48 per cent*of the total 
population of the town area two members shall be elected 
from the minority community, if there be such candidates; 
and where the minority community comprises at least 48 per 
cent three members shall be elected from the minority com- 
munity; if the requjsite number of candidates belonging to 
a minority community do not stand for election then only 
as many candidates às there may be, shall be elected; 


(d) where the local Government has prescribed seven 
elected’ members, anti the minority community comprises 
more than 24 per cent but less than 40 per cent of the total 
population of the town area two members shall be. elected 
from the minerity community if there be such candidates; 
. and where the minority community comprises at least 40 per 
cent of the tosal population three members shall be ‘elected 
ftom the minority community, and if there be not so many 
candidates then as many as there mayebe”. ° 

` e s 
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UNITED- PROVINCES TOWN AREAS, (AMENDMENT) act 3 
6. For: Section’ 6 of the said Act, the lores section shall 


SubMitution o®4 new ar substituted, namely: ime t ; 
tion for Segtion 6 of U. i 


Act II of 1914 ` 


“6. (1) The term of office of a.member of a panchayat 
shall be four years subject to the provisions of Sections 7 and 7-A, 


it 


-and shallecommence from the date of election or nomination, or 
‘when the election or nomination has been made before the vacancy" | 


fas occurred, from the date on which the vacancy occurs: 

“Provided” that the term of office of a member elected or 
appointed to fill a casual- vacancy shall be the residue of the term 
of the outgoing member: | 


Provided also that for the purpose of aae any change in - 


the composition of a panchayat, or holding am election, or for any 
similar purpose the local Government may curtail or ‘extend the 
term of office of the members or of any member of a panchayat. 


(2) If a member wishes to resign he shall forward his resig- 


nation in writing to the district magistrate. He shall be deemed . 


to have vacated his office from the date of receipt by the panchayat 
of information that his resignation has. been accepted by the dis- 
trict magistrate. 


(3) An outgoing niember shall, if othérwise qualified, be 
eligible for re-election or re-appointment”, 


7. For.Section 7 of the said Act, the following section shall 


* Substitution of new is be substituted, namely: == 
tion for Section 7 of U. 


Act II of 1914 i 

“7. (1) Atperson,. E naseaiing ae he is: qualified 
under the rules, shall not be enrolléd as an elector or be nominated 
or be elected as'a chairman or’as a member of the panchayat, or 
continue to bé an elector or-a member or chairman if he is, or 
becomes, subject to the following disqualifications:— 


e -` (a) that he has not attained -the age of 21 years, or 


(b) that he is not a British subject, or 


(c} that he has been adjudged by a competent court 
-to be of unsound mind, or 


(d) that. he is an undischarged, insolvent, ‘or 


(e) that he has been ordered to find security for good 
behaviour in consequence of proceeMings taken under, Sec- 
tion 109 or Section 110 of the Code of Criminal Procedure, 
‘such order not having been subsequently reversed and a 
period of five years om the date of- the order has not 


elapsed, or . ; 
(f) that heis in arrears in the „paymeħt of any dueg to 
the town area: ; aaa e 
e, è a @ i . . i 
pi è a «8 2 . 
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a Provided that a disqualification ada Clause (e) may pe re- 
moved by an order of the local Government in this ehalf. 


(2) A person shall not be nominated or be elected as a 
_* chairman or member of the panchayat or continue to be chairman 
i or member if he is, or becomes, Sby to- the following dis- 
l qualifications:— - P Aea E oe ` ° 
K -(a) that he has bees dismissed from government service 
for conduct which in the opinion of ‘the local Government 
e implies moral turpitude, or 


: < (È) that'he is debarred from practising a as a legal practi 
tioner by order of. any, competent authority, or _. 


‘(c) that he holds any place of profit in the gift or 


‘2 ow =` disposal of the panchayat, or _ = 
L ae ©, (d) that. he is unable to read and write English € or at 
se Teast one of the.vernactilars of the province; or ~ 

E a = 7. (e) that he is a government seryant: 

: so "Provided: that-in case (4) and (b) ‘the disqualification may 


“be? removed by an order of the local Government in this behalf”. 
8. After Section 7 of the said Act the following sections 


> Insertion of new Se- shall be inserted, namely:— 
tions 7-A and 7-B in U. P. d, eae Be 
ṣu Act II of 1914 f - i 
; “7-A. (1) The commissioner may,.after affording him an - 


opportunity to make an explanation; remove any member of a 
panchayat who, in his opinion, has. so abused his position as a 
-member as to be unfit to act as such member or. who is péréistently 
remiss in the discharge of his duties as a member: * 


ž : (2) A member removed. under” this section shall not ~ be 
eligible for further- election or nomination, for a _ period of three 
years from the date of his rémoval: ~ 


e- gpa to the local Government within one month’ from the date 
=- of communication of ‘removal, order to him; ~ 

: 7-B. Every member of a panchayat. shall be liable for the 
.** loss, waste or misapplication. of any money or other property 
belonging to,the panchayat if such loss, waste or misapplication. 
is a direct consequence of his neglect or misconduct’ while a mem- _ 
ber of the panchayat and a suit for compensation may be instituted 
f _againgt him by. the panchayat’ with the previous sanction of the 
«æ ~ district magistrate or by the local Government i in the name of the 

i +” Secretary of State in, Council”. : A z 


~- 19; "In`Sectiðn: 8 of the said Act: 


- *Amendment of Section 8 °’ .. eL a 
e @® of U.P. Act II of 19149 : 
. , *(1) For Cie (b) the falling ae shall” be substituted, 
i namely: — i : . 
ė a Pa (9 © -2 Pied 
to z - y * as e 
i ° e Ge oe i! N -@ 


- Provided. that thé member -so eed. shall be entitled to“. - 


Roe Ce BE Hh: 2 i KR t 
= ` e - 
UNITED PROVINCES TOWN AREAS; (AMENDMENT), ACT 5 
a > “(B) Generally to render, such, assistance to. the-district ” 
oi l 
| Magistrate in, the, discharge. of fis, funetions | under this Act 
as he may reasonably require” ó yy, See 


api (2) Clause | (c) „shall, be omitted.in,, .., piers - 


To «102 After. Section -8-of. the said!-Act, the: es sections , 


elnsertion' of-: new: Séc-":ft" ‘shall be: ‘inserted,ihamely:+— 
tions 8-A and; 8 AB in Us Be, : eae : e E ee 
Act òf 1914" z EST eb IN Ou oe ee 51 

k ih ak A ih)’ The chalet, of" every, phic, ‘shalt be af 


Fadl fu ya 


elector ‘of’ ‘che ‘town area 


1 


Lage hy 
+ 


ue (2), The chairman shall be deei bythe sisters of thet town 
àfex at an election keld ‘ aaneen with | ‘the general election 
pe SPRE TE ME 
of members of the panchayat. >` eae 


(3) ‘When a  yacänty dcctirs by. -péason ofthe dedth or resig- 


SAE S 


nation “of éhairman,' a chàiriman" shall be~eleçted by the electors 
- of ‘the’ town afea at” a date to be: fixed’ “by ‘the district magistrate 


N =) 
within’ oné “month bF ‘thé’ vacancy. ii ae, aS SU a 
G tye oa 


~~: (4) The term of office of a. chairman’ shall, expire « on the 


~ maby ot] jot 


i expiry of ‘the’ terin “of office Of ithe. inémbers’ of'4 panchayat. 


PEt ENR, 

(5) If the ‘chairman ‘wishes to resign he’ shall: forward his 
resignation in -writing to,the district’ magistrate, ` He shall be 
deemed"to Haye vacáted, ‘his office froni thedaté of receipt by the 
panchayat of information’ that ‘his resignation: has been accepted 
by stheidistric Sams pistrate 0 Se aA re Sann Trgi n” 


a ma rudy ot ' ew 

(8) “Noiwithitadding anything, ‘in, Sub; ae. ay to (3) 
the. district magistrate shall, appoint., a chairman- of a, panchayat, 
for ithe; term of office, immediately following. a notification under 


Section 3 ‘declaring an.area to be a‘town area i ie 


r 


REN 7 (7) The. duties" ‘of ‘the ' ‘chairinan’ ‘shall ‘thet 


ve Noa ets yo 
(a) to convene and preside’ at all meetings of the pan- 


shayat, KA ‘control ‘the transaction of- business thereat,’ and to 
Bratt rA oTa i 
‘maintairt 2 “record | of such” business,’ Nghe Bee 


- 3S [es Ae t Aare E A T n P ace a 


aeg 6 to supervise the collection of*the tag 


(c) to .supeérvise ‘the Work of the! servarits of the pan- 


chayst woo. e z ee 
R ao’ - zi ‘ct 
ee “(ad ) td conduct all cotrenpOyidénice én behalf of the | pan- 
> cha at, aed JAHUR pr- LRR K wi 
proton othe ta da ce ne 


(e) abit to the control of the- ari to apply, 


ea 


+, 'the-town. fund tọ -any og,all, ;of, the _ PULPoses , prescribed by . 


ae 2 ‘and A wk) ge 
ri be re @ 


oa. fy" to ‘Pekfotin fck ‘other’ ‘ditties "as: may: be requined 
. sof o or imposed di hiih’ by of under this Act! yait s 


e 


Saoti 17, 35, 36 and 37 
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8-B. (1) The panchayat shall elect a vice-chairman on 
Election, term of office and @M0ng its members whenever a vacancy 
resignation of vice-chairman occurs, 
(2) The term of office of the vice-chairman shall be one 
„year from the date of his election, or the residue-of h$ term of 
e office as a member of the panchayat, whichever is less. P 


(3) If the vice-chairman wishes to resign he shall intimate 
im writing to the chairman his intention to do so, and on his 
resignation being accepted by the panchayat he shall be deemed 
to have vacated his office. 


(4) In the absence of the chairman his Tok shall be ie l 


charged by the vice-chairman”. 


11. In Sections 9, 10, 15, Sub-sections (2) (3) and (4), 


17, 35, 36 and 37 of the said Act, for the 
, Amendment of Séctions 9, words “town -magistrate” wherever they 
occur the words “district magistrate” 


of U. P . Act iL of 1914 i 
shall be substituted. 


z 


Substitution of new Sec-. Shall be substituted, namely :— 
tion for Section 10 of U. F. ` 
Act Il of 1924 
“10. (1) The eaten shall appoint the permanent staff 


prescribed in the establishment list. d 


(2) The chairman may fine, suspend or dismiss any member 


of the permanent staff so appointed, subject in the ‘case of the 
dismissal of any member of the staff whose pay- exceeds Rs.15 a 
month to confirmation by the district magistrate, who shall give 


12, For Section 10 of the said Act the following section ‘ 


the member of the staff who has been so dismissed an opportunity ` 
: of representing his case” i 


‘13. For Section 11 of the said Act the following section 
Substitution of new sec- shall be substituted, namely:— . 

tion for Section 11 of U. P. a 
Act II of 1914 

“The panchayat may prescribe the number and remuneration 
of such temporary staff as it may require to supplement the per- 
manent staffe’. . 

14. In Section 14 of the said Act— 


Amendment of Section 14 
of U. P. Il of 1924 


(1) Wherever the words “district magistrate? may occur 
die word “panchayat” shall be substituted and the, words “after 


ascertaining the pinion thereon of the panchayat” and “in like 


manner” shall be deleted. 
(2). For the second proviso the following proviso shall be 


substiguted:— 


by the panchayat or wheneve® any increas jn taxatłori within 


. . 7 = 


“Provided also shat, i in case of any reduction’ of taxation - 


> 


